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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WBNDELL. HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDBRSON, Circuit Judge' Boston, Mass. 

Hon. CLARENCB HALB, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDEI9, Circuit Justice Washington, D. 0. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge... New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Jijdge, H. D. NeW:Ywk.'... Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York. Norwlch, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New .ïork New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York. N. Y. 

Hon. AUGUSTUS N. HAND, District JuAgo, S. D. New York. .New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. X- 

Hon. JOHN R. HAZEL, District Judge, W. D. New York... BuBalo, ;4. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont. .......Burlington, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPFINGTON, Circuit Judge 1 Plttsburgh, Pa.. 

Hon. JOHN B. MoPHERSON, Circuit JU(Jgo» ,.... Phliadelphla, l'a. 

Hon. VICTOR B. WOOLLEY. Circuit Judge Wilmlngton, Del! 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOMAS G. HAIGHT, District Judge, New Jersey .., Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jarsi^y, ....: .....^ Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, E. D. Pennsylvanla... Phliadelphla. Pa. 
Hrai. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvanla...... Phliadelphla, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvanla Suubuïy, Pa.i 

Hon. CHARLES P. ORR. District Judge, W. D. Pennsylvanla., Pittsbu*^ Pa.i 

Hon. W. H. SBWAHD THOMSON. District Judge, W. D. Pennsylvanla. .....Pittâhurgh, Pa.: 

1 Appointed October 24, 1918. ' DIed January 20, 1919. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Astievllle, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C, 

Hon. JOHN C. ROSE, District Judge, Maryland ; Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wllson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenvllle, S. C, 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWBLL,: District Judge, W. D. Virginia... Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLIÎB/T3lBti|ict Judge, 8. D. West Virginia.. ..Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYlSfOLiDS, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDBB, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austin, Teï. 

Hon. HENRY D. CLAYTON. District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. ERVIN, District Judgé, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMÔRY SPBER, District Judge, S. D. Georgia» Maçon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS B. FOSTBR, District Judge, E. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreyeport, La. 

Hon. BDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEÈK, District Judge, N. D. Texas Dallas, Tex. 

Hon. DUVALlWEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAT, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Raplds, Mloh. 

Hon. ARTHUR C. DENISON, Circuit Judge.. Grand Raplds, Mloh. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MaysviUe, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Loulsville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Mlcbigan Détroit, Mlch. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michigan Grand Raplds, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlg... Toledo, Ohlo. 

Hon. D. C. WBSTBNHAVER, District Judge, N. D. Ohlo Cleveland, Ohio. 

Hon. JOHN E^. SATER, District Judge, S. D. Ohio Columbus, Ohlo. 

Hou. HOWARD C. HOLLISTER, District Judge, S., D. Ohlo Cincinnati, Ohlo. 

Hoû. EDWARD T. SANFORD, District Judgé, E. and M. D. Tennessee.. Knoxville, Tenn. 
HOD. JOHN B. UCCALL, DI^tiTcC Judgé, W. p. Tennessee Memphls, Teun. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice Washington, D. Cj 

Hon. FRANCIS E. BAKER, Circuit Judge Oosheii, Ind. 

Hon. JULIAN W. MACK, Circuit Judge , ..Chicago, 111. 

Hon. PAMUEL ALSCHULBR, Circuit Judgo Chicago, Hl. 

» Died December 13, 1918. 



JCDGES OF THE COUETS V 

Hon. EVAN A. BVANS, Circuit Judge Baraboo, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, III. 

Hon. LOUIS PITZHBNRY, District Judge, S. D. Illinois Bloomington, 111. 

Hon. GEORGE W. BNGLISH, District Judge, E. D. Illinois Danville, 111. 

Hon. ALBERT B. ANDEHSON. District Judge, Indiana Indianapolia, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, E. D. Wlsconsin Milwaukee, WU. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisoonsin Madlson, Wls. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. G. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansaa City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolia, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri , St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nehraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge. North Dakota Fargo, N, D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma* Muskogee, OkI. 

Hon. JOH.N H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, OkI. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah, 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTBLLE, District Judge, Arizona Tucson, Arlz. 

Hon. BENJAMIN F. BLEDSOB, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Calitornia Lob Angeles, Cal. 

Hon. WILLIAM C. VAN FLBBT, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CLTSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hou. JEREMIAH NETBRER, District Judge, W. D. Washington Seattle, Wash. 

* Conflrmed January 7, 1919. 
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UNITED STATES v. BEAN, County Treasurer. 
(Circuit Court of Appeals, Eightli Circuit. September 2, 1918.) 

No. 5078. 

1. Indians <S=>15(2) — iNDiAN Lands — Aliénation. 

After Act Aprll 26, 1906, c. 1876, § 22, and Act May 27, 1908, c. 199, § 9, 
lands of ail fuU-blood Seminole Indian heirs were inaliénable, save on 
approval of the court, etc. 

2. Taxation <S=36 — State Taxes — -Goveenment Instbumentalities. 

It is the universal rule that every instrumentality lawfuUy employed 
by the United States to exécute Its constitutional laws and exercise Its 
lawful governmental authority is necessarily exempt from state taxation 
or interférence. 

3. Taxation <S=1S1 — Indian Lands. 

Lands of fuU-blood Seminole Indian heirs, inaliénable under Act April 
26, 1906, c. 1876, § 22, and Act May 27, 1908, c. 199, § 9, are not subject to 
State taxation, iiotwithstanding provisions In each of the acts that ail 
lands upon which restrictions are removed shall be subject to taxation. 

4. Taxation <S=9611(8) — Kesteaining Collection — Jtjdqment — Inconsis- 

TENCY. 

In a suit by the United States to enjoin the county treasurer of an 
Oklahoma county from selliug or convoying allotted lands formerly owned 
by the Seminole Nation on account of taxes levled, a decree that ail lands 
belonging to enroUed citizens of the Seminole Tribe, except homesteads 
then owned by the original allottees, which were aliénable at the times 
, of the assessments, were taxable, and that upon couveyance of ail sucli 
lands, including homesteads, the same were taxable, held not erroueous, 
in that the two clausea were Inconsistent. 

5. Taxation <S=»181 — Indian Lands. 

WWle homesteads of Seminole allottees were not subject to taxation, 
both because Inaliénable and by reason of the direct terms of the Semi- 
nole Agreement, yet when the restrictions on aliénation were removed, and 
the homesteads became aliénable, they were subject to taxation whenever 
thé allottees disposed of theni. 

6. Equitt iS=364r^PB0PBiETY OF DisMissAir— Deeect of Parties. 

. A court of equlty will on its own motion dismlss a Mil, if to grant tlie 
relief prayed for would injuriously affect persons materlally Interested 
in the subject-matter who are not made parties. 

7. JCDGMBNT ®=»17(l) — JUBISDICTION — AtTIHOBITT OF COUBTS. 

A court may not directly kdjudicate a person's claim of righti unless he 
is actually or constructively before it. 

^zstFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest* & Indexes 
253 P.— 1 
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8. Paroies ®=332 — "Indispensable Pabtiks" — Who Abe. 

An "indispensable party'* Is one who haa such an Interest In the snb- 
ject-matter of the controversy that a final decree cannot be made, without 
affecting hls Interests or leavlng the controversy in such a situation that 
its final detem)inationï,may be inconalstent with equlty and good con- 
science. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Indispensable Party.J 

9. Taxation <s=s>611(4)—Ooi.LBCTioN—lN.ruNCTroN— (Parties. 

Wheré purchasers of lands formerly belonglng to the Semlnole Nation; 
whlch had been sold for taxes, were not made parties to a suit by the 
United States against the treasurer of the Oklahoma county in which the 
lands lay to enjoin him from, coUectlng the taxes and from selling or 
conveying the lands, the suit must be dlsmissed for the want of sucn 
parties, for they are indispensable. 

Appeal from the District Court of the United States for the East- 
em District of Oklahoma; Ralph E. Campbell, Jtidge. 

Suit by the United States against G. E. Bean, County Treasurer 
of Seminole County, Okl. From the decree, the United States ap- 
peals. Reversed and remanded, with directions. 

W. P. McGinnis, U. S. Atty., of Muskogee, Okl. (C. W. Miller, 
Sp. Asst. U. S. Atty., of Muskogee, Okl., on the brief), for the United 
State? 

T. S. Cobb, J. H. Cobb, and A. M. Fowler, ail of Wewoka. Okl, 
for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Jtidge. 

SANBORN, Circuit Judge. The United States brought this suit 
to prevent the county treasurer of Seminole county, Okl., from sell- 
ing or conveying certain allotted lands formerly owned by the Sem- 
inole Nation or Tribe of Indians, on accotmt of taxes levied thereon 
by the officers of those counties for the fiscal years ending June 30, 
191(3, June 30, 1911, June 30, 1912, June 30, 1913, and June 30, 1914. 
The court below rendered a decree, by which it classified the lands, 
enjoihed the county treasurer from selling or conveying on account 
of those taxes the lands it a.djudged not legally subject thereto, and 
dismissed the bill as to those lands which it found to be lawfuUy sub- 
ject to such taxes. The United States has appealed, and specified 
several alleged errors. 

, The agreement between the United States and the Seminole Na- 
tion or Tribe of Indians, ratified by Act July 1, 1898, c. 542, 30 Stat 
567, 568, provides for the division, allotment, and conveyance of the 
lands of thât nation to the enroUed members thereof in severalty, 
so that each member shall receive land of the same value as near 
as may be as the value of that which éveiy other member recdves. 
It déclares that each shall reçèive a diçed of his allotment and that: 
"Bach allottee shall designate one tract of forty acres, whlch shall, by the 
ternis of tbe deed, be made inaliénable and nontazable as a homestead in 
^èlrpetolti'." 

^saFoT other cages see wioie topic b KBY-NUMBER in ail Key-Numbered Digests i Indeie* 
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For cohvenience the tract thus selected by an allottee is called his 
homestead, and the remainder of his allotment his surplus land. 
Section 8 of the act of March 3, 1903 (32 Stat. 1008, c. 994), pro- 
vides : 

"ïhat the homestead referred to In sa!d act [the act of July 1, 1S9S, .1ust 
dted] sliall be iualienable during the lifetime of the allottee, not exceedlng 
twenty-one years from the date o£ the deed for the allotment." 

Act May 27, 1908, c. 199, 35 Stat. 312, 313, is a comprehensive déc- 
laration of the status as to restrictions upon aliénation of the numer- 
cus classes of allotted lands formerly held by the Five Civilized Tribes, 
and section 4 of that act provides : 

"That ail land from which restrictions hâve been or shall be renioved shall 
be subjeet to taxation and ail other civil burdens as though It were ttie 
property of other persons than allottees of the Five Civilized Tribes." 

[1] Counsel for the United States assign the third and fifth para- 
graphs of the decree as error. Those paragraphs read in this vvay : 

"(3) That ail iuherlted homestead allotments, where the nllotcees died prior 
to April 26, 1006, which were owned by said heirs duriug sa!d flscîil years, were 
aliénable and taxable dniing said years, regardless of whether said heirs were 
enrolied as full-blood ludians, or of less liuiian blood." 

"(5) That ail allotments, bolh surplus and homestead, raade after the death 
of the eurolled Seniinole citizt'MS, wln-thcr owned by full-blood heirs, or by 
heirs of less Indlnn blood, were aliénable aud taxable during said flscal years, 
whether the death of the cni-dlled cillzeus or the sélections of allotments were 
made before or after April 20, IBOtJ." 

The court below made thèse findings and rendered tliis decree be- 
fore the décisions of the Suprême Court in Brader v. James, 246 U. 
S. 88, 38 Sup. Ct. 285, 286, 287, 62 L. Ed. 591, and Talley v. Burgess, 
246 U. S. 104, 38 Sup. Ct. 287, 288, 289, 62 L. Ed. 600, were handed 
down. Conceding that prior to the passage of the act of April 26, 
1906 (34 Stat. 137, c. 1876), the land described in thèse findings were 
aliénable, it must now be held, in déférence to the opinions in thèse 
cases, that section 22 of the act of April 26, 1906, which subjected 
ail conveyances of adult full-blood Indian heirs to the approval of 
the Secretary of the Interior, and ail conveyances of minor full- 
blood Indian heirs to the approval of the court, and section 9 of the 
act of May 27, 1908 (35 Stat. 312, 315), which subjected ail convey- 
ances of full-blood Indian heirs to the approval of the court having 
jurisdiction of the estate of the deceased allottee, rendered the lands 
of ail full-blood Seminole Indian heirs inaliénable during the fiscal 
years for which the taxes hère in controversy were levied. David 

V. Youngken, 250 Fed. 208, C. C. A. , C. C. A. 8th Circuit, 

filed April 3, 1918; Harris v. Bell, 2.^0 Fed. 209, C. C. A. , 

C. C. A. 8th Circuit, filed April 30, 1918. 

[2,3] Were thèse inaliénable lands of the full-blood Indian heirs 
taxable for the fiscal years 1910, 1911, 1912, 1913, and 1914? Coun- 
sel for the treasurer of the county argue that they were because 
Congress provided in section 19 of the act of April 26, 1906 (34 Stat. 
137), that "ail lands upon which restrictions are removed shall bc 
subjeet to taxation," and.by the act of May 27, 1908 (35 Stat. 312), 
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that "ail lands from which restrictions hâve been or shall hâve been 
removed shall be subject to taxation and ail other civil burdens." 
But this contention is overborne by the fact that by thèse very acts 
of Congress restrictions upon the aliénation of thèse lands while held 
by fuU-blood Indian heirs were imposed, and thèse lands were held 
in trust by the United States for thèse heirs, atid made one of the 
instrumentalities of the government of the United States by which 
it pursues its wise policy of protecting Indians from the unrestrained 
greed, rapacity, and cunning of the members of' the white race, and 
of seeking to induce them to cultivate the soil^ to practice the arts 
of civilized life, and become provident and useful citizens. The 
lands of the full-blood Indian heirs were not lands from which re- 
strictions had then been removed. They were lands upon which re- 
strictions were imposed by thèse very acts, and it is not probable 
that the legislators intended to impose taxes upon lands of Indians 
which the United States was holding for them, while it withheld 
from them the power of disposition, for such a course runs counter 
to its public policy and practice from the foundation of the govern- 
ment. 

Counsel call attention to the fact that there is no provision in the 
agreement with the Seminole Nation that any of the lands to be 
allotted to the members of the tribe, except the homesteads, should 
be free from taxation while they remained inaliénable. But when 
that agreement was made they were free from taxation, and those 
who made the agreement knew that the settled policy and practice of 
the United States was to protect the members of the tribe and ail 
the property which it held the control and disposition of for them 
free from taxation until it granted them fuU power of disposition 
thereof. And it was doubtless for that reason that no stipulation 
was inserted in the treaty on the subject, except that the 40 acres 
to be selected by each member of the tribe for a homestead should 
be "nontaxable as a homestead in perpetuity." 30 Stat. 567, 568. 
So it was that the imposition of the restrictions upon aliénation by 
thèse acts of 1906 and 1908 upon the lands of the full-blood Indian 
heirs brought thèse lands under the universal rule that every instru- 
mentality lawfully employed by the United States to exécute its con- 
stitutional laws and to exercise its lawful governmental authority 
is necessarily exempt from state taxation or interférence. United 
States V. Rickert, 188 U. S. 432, 437, 438, 439, 23 Sup. Ct. 478, 47 
L. Ed. 532; United States v. Thurston County, 143 Fed. 287, 289, 
290, 74 C. C. A. 425. The provisions of the acts of 1906 and 1908, 
cited by counsel for the treasurer, are therefore so inconsistent with 
the imposition of the restrictions by thèse acts upon the aliénation 
of the lands of full-blood Indian heirs and the légal effect of that 
iinposition, that Congress could not hâve intended that they should 
apply to those lands, and the true construction of the acts which con- 
tain them undoubtedly limits their application and effect to other 
îand. The resuit is that the allotments of Seminole lands owned and 
hel4 during the fiscal years 1910, 1911, 1912, 1913, and 1914 by full- 
blood Indian heirs were instrumentalities "of the United States re- 
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served and used by it to exécute its laws and to exercise îts gov- 
ernmental powers, and they were exempt from taxation by the state 
of Oklahoma, or any of its counties, cities or other governmental 
subdivisions. 

[4, 5] It is assigned as error that the court below also adjudged: 

"That ail lands belonging to enrolled dtizens of the Seminole Trlbe of In- 
dinns, except homesteads tlien owned by the original allottees, which were 
aliénable by such enrolled cltlzens at the tlmes of the assesaments for taxation 
for the fiscal years endhig June 30, 1910, June 30, 1911, June 30, 1912, June 
30, 1913, and June 30, 1914, were taxable and that upon conveyance of ail 
such lands, Includlng homesteads by said enrolled dtizens the sanie were 
taxable thereafter." 

The objection to this déclaration is that the last clause thereof 
is inconsistent with the first. But a careful reading and considération 
of the paragraph has satisfied that there is no real inconsistency in 
it. The first clause déclares that ail aliénable surplus lands owned 
by the original allottees during the fiscal years 1910, 1911, 1912, 
1913, and 1914 were taxable, and the second clause déclares that 
thèse surplus lands, and also the homesteads of such enrolled citi- 
zens which were actually lawfully alienated, were taxable after such 
aliénation. No error is perceived in this conclusion. The only ex- 
emption from taxation of the surplus lands arose from the restric- 
tions upon their aliénation. Wherever, therefore, those lands were 
or became aliénable, they were or became taxable. The exemption 
of the homestead of an allottee arose from two sources: (1) The 
restrictions on its aliénation; and (2) the provision of thé Seminole 
Agreement that it "shall, by the terms of the deed, be made inaliénable 
and nontaxable as a homestead in perpetuity." But when the re- 
strictions on aliénation were removed by act of Congress, and the 
homestead became aliénable, the allottee then had the option to retain 
it as a homestead exempt from taxation, or to surrender his right to 
it as a homestead and its exemption from taxation, to convey it and 
receive the considération for its sale. If he chose the latter alter- 
native, then the land which had been his homestead was no longer 
such, and it was thereafter taxable. Sweet v. Schock, County TreaS' 
urer, 245 U. S. 192, 38 Sup. Ct. 101, 102, 103, 62 L. Ed. 237. 

[6-9] The questions presented by counsel for the parties to this 
suit bave been considered, and the opinion of the court regarding 
them has now been expressed. But the record présents a case which 
deprives both that expression and the opinion of the court below of 
the conclusiveness of an adjudication. That record consists of a 
complaint, a motion to dismiss the complaint on the ground that it 
does not contain allégations sufficicnt to entitle the plaintiff to the 
relief prayed for, or to any other relief, a stipulation between the 
United States and the county treasurer, by their respective attorneys, 
that the case may be submitted to the court upon certain stipulated 
facts, which are immaterial to the subject now to be considered. 

The only parties to the suit are the (jnited States and the county 
treasurer of Seminole county. The plaintiff allèges in its complaint, 
among other things, that the county treasurer has sold ail the tracts 
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of land which are the subject of this suit, for the taxes levied thereon 
for the years 1910, 1911, 1912, 1913, and 1914, and has executed and 
delivered certificates of sale to the purchasers thereof who hâve paid 
therefor; that when no one bid the amount of the tax on any tract it 
was bid in for and a certificate of. sale was executed by him to the 
county ; that many of the latter certificates hâve been purchased f rom 
the county by various persons and hâve been transferred to such pur- 
chasers and are now held by them. The decree enjoins the county 
treasurer frora collecting any of the taxes levied on the lands in- 
herited and owned by the enroUed citizens of the S'eminole Nation 
virhich the court found to be inaliénable ând hontaxable for the fiscal 
years 1910, 1911, 1912, 1913, and 1914, and it adjudges that the 
taxes levied and g.ssessed, and each, every, and ail tax sale certifi- 
cates and certificates of purchase upon or concerning the aforesaid 
nontaxable and inaliénable lands be, and they are annuUed; that 
whatever liens, charges, or inclimbrances the assessments, tax levies, 
and tax sale certificates might constitute against said landbe, and 
the same are, annulled; and that ail incumbrances upon the title to 
the lands created thereby are removed. 

Frotti the complaint aiid the decree the facts conclusively appear 
that this suit has been commenced, prosecuted, and a decree has been 
rendered against the party who has no real interest in the property 
in litigation, and that none of the real parties in interest adverse to 
the claim of the complainant hâve been made parties to the suit, or 
hâve appeared or been heard therein. The taxes of which complaint 
is made hâve been levied, the lands upon which they were levied hâve 
been sold to pay them, certificates of the sales thereof hâve been exe- 
cuted and delivered, the certificates and any liens they évidence are held 
either by the county, or by other purchasers at the sales, or f rom the 
county, or by their successors in interest; but neither the county 
(Revised Laws Oklahoma, § 1501), nor any of the purchasers at the 
sales, nor any of the holders of the certificates of sales, are parties 
to this suit, and as they hâve not been made parties, and hâve not 
been heard, or had any opportunity to be heard in this suit, nothing 
that the court below has adjudged and nothing that this court has 
decided herein is or çan be binding upon them, or upon any parties 
claiming under them, or even upon the court below, or upon this 
courty when, if ever, the claims, rights, and interests of thèse par- 
ties who are not présent in either of the courts are presented by them 
for adjudication. 

But the decree, by its terms, annuls their certificates, destroys the 
liens they claim, removes ail thèse as clouds upon the titles, without 
any notice to or hearing by them, and this decree doubtless has been, 
or, if permitted to stand, will be, spread upon the records of the 
titles to thèse lands. It cannot fail injuriously to affect — nay, prac- 
tically to destroy— the value of the claims and rights of Ihese hold- 
ers of certificates, because it bears on its face no adéquate notice that 
they are not bound by it. "The established practice of courts of 
equity to dismiss the plaintifif's bill," says the Suprême Court, in Min- 
nesota V. Northern Securities Co., 184 U. S. 199, 235, 22 Sup. Ct. 
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308, ^22 (46 L. Ed. 499), "if it appears that to grant the relief prayed 
for would injuriously afïect persons materially interested in the sub- 
ject-matter who are not made parties to the suit, is founded:upon 
clear reasons, and may be enforced by the court sua sponte, though 
not raised by the pleadings or suggested by the counsel. Shields v. 
Barrow, 17 How. 130 [15 L. Ed. 158] ; Hipp v. Babin, 19 How. 271, 
278 [15 L. Ed. 633]; Parker v. Winnipiseogee Lake Gotton & 
Woolen Co., 2 Black, 545 [17 L. Ed. 333]." To the same eflfect is 
the opinion of this court in Hawes v. First Nat. Bank, 229 Fed. 51, 
57, 59, 143 ce. A. 645, 651, 653. 

It is a familiar and just rule that no court may directly adjudicate 
a person's claim of right, unless he is actually or constructively be- 
fore it. It is an established rule of practice in the conduct of suits 
in equity in the fédéral courts that every indispensable party must be 
brought into the court or the suit must be dismissed. And an in- 
dispensable party is one who has such an interest in the subject- 
matter of the controversy that a final decree cannot be made without 
afifecting his interests, or leaving the controversy in such a situation 
that its final détermination may be inconsistent with equity and good 
conscience. Seminole County and each of the other holders of certifi- 
cates of sale or of liens which they claim upon any of the lands de- 
scribed in the complaint which the plaintif? seeks to afïect by this de- 
cree, was an indispensable party to this or any suit to avoid or in- 
juriously affect his certificate or claimed lien. And as Justice Curtis 
said in Shields v. Barrow, 58 U. S. (17 How.) 130, 138, at 141 (15 
L. Ed. 158) : 

"It belng clear that the Circuit Court could make no decree, as between the 
parties origlnally before it, so as to do complète and final justice between them 
without affectlng the rights of absent persons," the original bill ought to hâve 
been dismissed. 

See Ribon v. Railroad Companies, 83 U. S. (16 Wall.) 446, 450, 
451, 21 L. Ed. 367; Bank v. Carrollton Railroad, 78 U. S. (11 Wall.) 
624, 630, 631, 20 L. Ed. 82; Bogart v. Southern Pacific Co., 228 U. 
S. 137, 146, 147, 33 Sup. Ct. 497, 57 L. Ed. 768; Chadboume v. 
Coe, 51 Fed. 479, 481, 2 C. C. A. 327, 329; Howe v. Howe & Owen 
Bail Bearing Co., 154 Fed. 820, 828, 83 C. C. A. 536, 544; United 
S'tates V. United Shoe Machinery Co. (D. C.) 222 Fed. 349, 408. 

Let the decree below be reversed, and let the case be remanded 
to the court below, with directions to dismiss the suit for want of 
indispensable parties, unless within a short time, to be fixed by the 
court below, some of the indispensable parties are made parties to 
the suit, and in case the latter course is pursued, and the plaintifif 
should then be found entitled to any relief, to specifically limit the 
terms and efifect of the decree to the interests of those indispensable 
parties, who are later made parties to the suit. 
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LUDWIG et al. v. BEESSLER. 

(Circuit Court of Appeals, Eighth Circuit. July 25, 1&18. Behearing Denled 

September 30, 1918.) 

No. 505é. 

1. Appeal and Erhor <S=>733 — Assignments of Ereob— Sufficienct. 

In a suit to set aslde deecls because the graiitors were incompétent and 
tlie grantees exerted undus influence, where the court .sustained exceptions 
to a master's report in favor of défendants and entered a decree for plaln- 
tifl: recitins; that exceptions were sustained and tlie deeds set aside, etc., 
défendants' gênerai assignment of error that the court found upon the 
issues for plaintifE, that it found the deeds were procurod by undue in- 
fluence, and that tlie grantors were incompétent, held sufficient under Rule 
11 of the Circuit Court of Appeals {ISH l'ed. ix, 100 C. C. A. ix). 

2. Appeal and Erboe <S=>700^Briisi-8 — Si'fficiency. 

Where appellant's brief couiplied witli Rule 24 for the Circuit Court of 
Appeals (188 Fed. xvi, 109 C. O. A. xvi) save in so far as it failed to set 
forth the pages of the record where the évidence in support of the argu- 
ment could be found, the appeal will not he disuiissed or the judgment 
affirmed, as it was necessary for the appellate court to read ail of the 
évidence on the important issues raised in order to décide them. 

3. Deeds ®=3(>8(1i^) — Validity — Me mal Capacity. 

The question of the mental capacity of an aged or feeble-minded per- 
Bôn to dispose of his property dépends, not on whether the powers of his 
mind were impaired or v^hether he liad ordinary capacity to do business, 
but whether lie had the smallest capacity to understand what he was 
doing and to détermine iiitelUgently whether or uot he would do it., 

4. Deeds <®=3l06(.") — Validity — I'resumptions. 

Notwithstanding the flduciary relation of parent and child, a deed of 
gift from one to the other, in the absence of fraud, is presumed valid, 
and the burden of proof of its invaiidit}- on account of undue influence is 
on him who asserts it. 

5. Deeds <S=>72(1) — Validity — -Undue Influence. 

Influence gained by kindness, affection,, care, and service will not be 
regarded as nadue in the absence of fraud or itnposition, although it 
induces the grantor to make an unequal distritfutlGn of his property in 
favor of those wl\o hâve contributed or are to contribute to his wants, 
provided such distribution is voluntary. ■ 

6. Deeds <2=>72(1)— Validity — Undue Influencb;. 

The undue influence for which a deed or will may be avoided must be 
such as effectually deprives the grantor or testator of the exercise of 
his free will and coerces him to substitute another's will for his own. 

7. Deeds <S=»211(4)-^Validity — Evidence — Suiticiency. 

In a suit to set aside deeds on the ground that the grantors lacked 
capacity and that the deeds were procure<l through the grautce's undue 
iniiuence, évidence held insutiident to show the grantors' want of capacity 
or establish the undue Influence. 

Carland, Circuit Judge, dissenting. 

■ Appeal from the District Cotirt of the United States for the Di.strict 
of Nebraska ; Joseph W. Woodrough, Judge. 

Suit by Sarah A. Bressler against Mary C. Ludwig and another. 
From a decree for complainant, défendants appeal. Reversed and re- 
manded, with directions. 

e=>For other cases see same tople & KEY-NUMBER in ail Key-Numbered Digests & Indoxas 
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H. C. Brome, of Worland, Wyo. (Clinton Brome, of Omaha, Neb., 
on the brief ), for appellants. 

Frederick S. Berry, of Wayne, Neb. (A. R. 'Davis, of Wayne, Neb., 
and Vinton Pike, of St. Jcseph, Mo., on the briefs), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. This is a suit in equtty brought on July 
28, 1916,, by Mrs. Sarah A. Bressler, to avoid two deeds of a farm in 
Nebraska made by her father and mother, Jacob D. Fenstermacher and 
Caroline Fensterm.acher, on (5ctober 18, 1906, and April 25, 1910, re- 
spectively, to Mrs. Mary C. Ludwig, the sister of Mrs. Bressler, and a 
third deed of the same land to the same grantee made by Mrs. Fenster- 
macher on April 17, 1914, after the death of her husband. The grounds 
of the suit are that at the times the respective deeds were made Mrs. 
Fenstermacher, vtfho held the title to the farm from 1882 until 1906, 
had not sufficient mental capacity to exécute a valid deed, and that 
she was induced to make each of thèse deeds by the undue influence 
of Mr. and Mrs. Ludwig. The case was referred to Honorable Charles 
F. Mclyaughlin, the spécial master, who heard the évidence and made 
an exhaustive report of the facts and the law as he found them to 
be, and concluded that the plaintiff was entitled to no relief. Excep- 
tions to this report were filed, and, after hearing them, the court be- 
low rendered a decree in favor of the plaintiff. The appeal questions 
this decree. 

[1] Counsel for the appellee bas made a motion to dismiss the ap- 
peal or to affirm the decree on account of the failure of the appellants 
to comply with rules 11 and 24 of this court (188 Fed. ix, xvi, 109 C 
C. A. ix, xvi). Rule 11 requires the appellant to file an assignment 
of errors which shall set ont separately and particularly each error as- 
serted and intended to be urged. The court below made no order sus- 
taining or overruling any of the spécifie exceptions to the master's 
report and filed no opinion or finding, but simply rendered a decree 
which recited that it sustained "the exceptions ta the report of the 
master filed by the complainant herein as to the gênerai conclusion of 
the master upon the law and the facts," and decreed that the three déeds 
be avoided and the plaintiff hâve an undivided half of the land. The 
appellants assign as errors: (1) That the court found upon the issues 
generally for the plaintiff and against the défendants ; (2) that it found 
that the deeds were procured by them hy undue influence ; (3) that it 
found that Mr. and Mts. Fenstermacher were, on October 18, 1906, 
and thereafter continually mentally incompétent and incapable of 
making valid conveyances of real estate, and that it awarded an undi- 
vided half of the land to the plaintifï. In the absence of any opinion 
or finding of the court below, except that which appears in the decree, 
this assignment of errors is clearly sufficient. The court below could 
not hâve rendered the decree without first finding either mental in- 
competency of the Fenstermachers or undue influence by the défend- 
ants, and the plaintifï assigned each of thèse findings and the gênerai 
finding for the plaintifï as errors. What the court may hâve thought 
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regarding the minor issues did not appear, and the appellants should 
not be deprived of their right to a revievv of the findings on the crucial 
questions at issue because they did not guess what the court thought 
regarding others and charge it with errer in that thought. 

[2] Rule 24 requires the appellants to file a brief which shall contain : 
(1) A statement of the case exhibiting the questions involved and the 
manner in which they were raised; (2) a spécification of the errors re- 
lied upon and a statement as particularly as may be in what the decree 
is alleged to be erroneous; (3) a brief of the argument presenting a 
clear statement of the points of law or fact to be discussed with a réf- 
érence to the pages of the record and the authorities relied upon in 
support of each point. The brief of the appellants contains : (1) A 
fair statement of the case which discloses two controlling questions, 
the alleged incompetency of the Fenstermachers to make the deeds and 
the alleged undue influence that induced them to do so ; (2) the assign- 
ment of errors; (3) an argument which preserits the points of law 
which they discuss, and a citation of the authorities on which they rely. 
This argument also states décisive facts which appellants maintain 
wçre established by the évidence, but the brief does not set forth the 
pages of the record whei-e the évidence in support of some of thèse 
facts may be found. However, as the master's report sets forth the 
façts which he found, and his conclusion was in favor of the appel- 
lants, and, as ail tlie évidence on the two important issues must be read 
and considered in order to décide them, the court is unwilling to de- 
prive the appellants of the review of the décision below on account of 
their failure to specify the pages of the record where some of the évi- 
dence in their favor may be found, especially in view of the fact that 
the opinions of the spécial master and the court below are in conflict. 
The motion to dismiss or affirm is therefore denied. 

,The real issue in this case is the validity of the deed of Mr. and 
Mi:s. Fenstermacher to Mary C. Ludwig, dated October 18, 1906, for 
this deed conveyed.the farnx consisting of about 350 acres of land. 
The deedof April 25, 1910, covered the same land and 40 acres more 
that seems to hâve been omitted from the earlier deed by mistake, and 
the deed of April 17, 1914, was a quitclaim deed of the same property 
madé by Mrs.Fenstermacher after the death of her husband. If the 
deed of October^ 1906, was not invalid, the subséquent confirmatory 
dèeds are of little account. It foUows that in the examination and con- 
sidération of the évidence the date, October 18, 1906, has been kept 
constantly in mind, for it is the competency of Mrs. Fenstermacher 
on that day and the undue influence upon her of the défendants on 
that day, and not at later datesj thfeit condition the validity of the deed 
of that date and the décision of this case. 

The évidence as to the mental capacity of Mrs. Fenstermacher to 
utiderstand what she was doing when she made them and intelligently 
té détermine whether or not she would do it is conflicting, but the pré- 
pondérance of it is that she had ample capacity to understand the effect 
of her deeds and to décide intelligently whether or not she should 
riiake them. On the question of undue influence the évidence is more 
evenly balancée. AU the évidence on thèse issues has been thoughtf uUy 
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considered, but ît is too voluminous for récital in this opinion. The 
rules of law by which the évidence upon this case must be measured, 
and by which the issues it présents must be decided, are established 
beyond controversy by the décisions of the fédéral courts. 

[3] The question of the mental capacity of an aged or feeble per- 
son to dispose of her property is not whether or not the powers of 
her mind were impaired, or whether or not she had ordinary capacity 
to do business, but it is whether or not she had any — the smallest — 
capacity to understand what she was doing, and to détermine intelli- 
gently whether or not she would do it. Sawyer v. White, 122 Fed. 
223, 224, 58 C. C. A. 587, 588; Mann v. Keene Guaranty Sav. Bank, 
29 C. C. A. 547, 548, 86 Fed. 51, 52; Rugan v. Sabin, 3 C. C. A. 578, 
584, 53 Fed. 415, 421 ; Stewârt's Ex'r v. Lispenard (N. Y.) 26 Wend. 
303 ; Ex parte Barnsley, 3 Atk. 168; Hill v. Nash, 41 Me. 586, 66 Am. 
Dec. 266; Jackson v. King (N. Y.) 4 Cow. 216, 15 Am. Dec. 354; 
Dennett v. Dennett, 44 N. H. 531, 84 Am. Dec. 91; Président, etc., 
V. Merritt (C. C.) 75 Fed. 480, 492. Any other test would wrest from 
the feeble and the aged that power over their earnings and savings 
which is their best safeguard against misfortune, Euid would produce 
endless uncertainty, difficulty, and litigation. 

[4] Counsel for the complainant contend that the intimate and af- 
fectionate relation between Mr. and Mrs. Fenstermacher and Mr. and 
Mrs. LfUdwig which existed while they were living together from 1903 
until the death of the former in 1914 and 1915, respectively, raise the 
légal presumption that the deeds in question were voidable. There 
are cases in which f raud has been charged, and some others in, which 
the facts hâve established a practical surrender of the will of the 
grantor to the grantee where such a presumption has been indulged. 
Gibson V. Hammang, 63 Neb. 349, 352, 353, 88 N. W. 500; Bennett 
V. Bennett, 65 Neb. 432, 440, 91 N. W. 409, 96 N. W. 994; Allore v. 
Jewell, 94 U. S. 506, 510, 24 L. Ed. 260. But the established rule in 
the courts of the United States is that, notwithstanding the fiduciary 
relation of parent and child, a deed of gift from one to the other in 
the absence of fraud is presumed to he valid, and the burden of proof 
of its invalidity on account of undue influence is on him who assails 
it. Towson v. Moore, 173 U. S. 17, 19, 20, 24, 19 Sup. Ct. 332, 43 
L. Ed. 597; Jenkins v. Pye, 12 Pet. 241, 253, 254, 9 L. Ed. 1070. 

[5] Influence gained by kindness, affection, care, and service will 
not be regarded as undue, in the absence of fraud or imposition, al- 
though it induces the grantor to make an unequal distribution of his 
property in favor of those who hâve contributed, or are to contribute, 
to his wants, if such distribution is voluntarily made. As was said in 
Mackall v. Mackall, 135 U. S. 167, 172, 10 Sup. Ct. 705, 707 (34 L. 
Ed. 84): 

"It would be a great reproach to the law if, in its jealous watchfulness over 
the freedom of testamentary disposition, it should deprive âge and Inflrmity of 
tlie kindly mlnistrations of affection, or of tlie powér of rewardjng those who 
l)estow them." Sawyer v. White, 122 Fed. 223, 225, 58 O. C. A. 587, 589; 
McElroy v. Masterson, 156 Fed. 36, 40, 41, 84 C. C. A. 202, 206, 207 ; Alcom 
V. Alcom (O. O.) 194 Fed. 275, 280; Meyer v. Jacobs (0. 0.) 123 Fed. 900, 912. 
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[6, 7] The undue influence for which a deed or will may be avoided 
must be such as effectually deprives the grantor or testator of the 
exercise of his free will and coerces him to substitute another's will 
ir^- his own. Conley v. Nailor, 118 U. S. 127, 133, 135, 6 Sup. Ct. 
1001, 30 L. Ed. 112. "If it does not appear," says the Suprême Court 
in Ralston v. Turpin, 129 U. S. 663, 670, 9 Sup. Ct. 420, 423 (32 L. 
Ed. 747), "that he was incapable, by reason of physical or mental 
debility, of exercising a discriminating judgment in respect to the dis- 
position of his property, or was driven to make the gifts in question 
against his own wishes, and under some influence that he was unable, 
no matter from what cause, to resist, the relief asked must he denied. 
'The undue influence for which a will or deed will be annulled,' this 
court said in Conley v. Nailor, 118 U. S. 127, 134 [6 Sup. Ct. 1001, 
1005 (30 E. Ed. 112)], 'must be such as that the party making it has 
no free will, but stands in vinculis.' " 

Guided by thèse rules of law, the évidence, arguments, and briefs 
bave been considered. They hâve convinced that the deeds in ques- 
tion in this case were not carelessly or hastily made, but that they were 
the means of the accomplishment of a preconceived plan thoughtfuUy 
adopted and steadily pursued by the Fenstermachers from 1883 until 
their respective deaths. In the rural districts of the eastern part of 
this country for more than 150 years it has been a practice, so common 
that it is not beyond judicial notice, for persons who owned farms 
and had several children to give the home farm to one or two of the 
children in considération that he or they would carry it on and care for 
the parents in the later years of their lives, and to let and expect the 
other children to seek their fortunes elsewhere, free from the duty 
to care for their parents. The évidence in this case has convinced that 
the key to the conveyances of Mr. and Mrs. Fenstermacher that are 
hère challenged is that as early as 1882, when they bought this land, 
they conceived the plan to follow this practice, and in that way to 
insure their support and comfort and a home for themselves and those 
of their children who should care for and support them. To this end 
they caused the land to be conveyed to their son Peter and their mar- 
ried daughter Mrs. Ludwig, whose husband and Peter at first under- 
took to operate it. To the same end in 1881 they caused the land to be 
conveyed to Mrs. Fenstermacher, and subsequently arranged that the 
two daughters and their husbands should live upon and carry on the 
farm free of rent while the parents moved to town. Mr. and Mrs. 
Bressler were oiïered the opportunity and the option of operating the 
farm on the same terms that were offered to Mr. and Mrs. L,udwig. 
They first chose to accept it, but shortly chose to reject the opportunity 
and the offer and to seek their fortunes elsewhere, while Mr. and Mrs. 
Ludwig accepted the ofi^er, lived upon and carried on the farm from 
1883 until 1908, and from 1893 to 1908 boarded and cared for their 
parents at the farm, and from 1908 until their respective deaths in 
1914 and 1915 at their home in West Point. To the same end in 1906, 
after Mr. and Mrs. Eudwig had remained with them and carried on 
the farm for 23 years, they conveyed it to Mrs. Ludwig, for one dollar 
and a recited annual considération of $600 during the life of the sur- 
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vivor of them, a considération evidently inserted to însure the suitable 
board, clotiiing, care, and comfort of the grantors during their lives. 
To carry out this plan, they made the second deed to convey the omitted 
40 acres in 1910, and to the same end, after Mr. Fenstermacher's 
death, Mrs. Fenstermacher made the quitclaim deed to Mrs. Ludwig. 
Regarding this deed, Mr. Steuffer, who drew it, testified : That he had 
been connected with the West Point National Bank since 1885, and 
had been acquainted with Mr. and Mrs. Fenstermacher for many years ; 
that Mr. Ludwig told him Mrs. Fenstermacher wished to see him, and 
he went to see her, and she gave him the data with which to prépare 
the deed ; that he went back to bis office to prépare it and then returned 
to her house, and she executed it on the 17th of April, 1914 ; that he 
talked with her in the German language; that he thought there was 
no impairment of her mental powers ; that she was pretty good for 
her âge ; that no one said anything to him about the way in which the 
deed should be drawn except Mrs. Fenstermacher ; that after he drew 
the deed he read it and translated it to her in German so that she would 
understand what it was, and she signed it on April 17, 1914. 

In the light of this évident plan and the fact that the deeds of 1906 
and 1910 were made when Mr. Fenstermacher was in good health and 
unimpaired mental powers, the évidence not only fails to convince that 
either Mr. or Mrs. Fenstermacher were, when they made their deeds, 
without mental capacity to understand what they were doing, or to 
détermine intelligently whether or not they should make the deeds, but 
it leaves no doubt that each of them did understand what they were 
doing, and that they did intelligently détermine to make the deeds to 
carry out the preconceived intent and purpose to which they had de- 
voted this land from the time they bought it. 

Nor has the complainant established by a fair prépondérance of 
Ihe évidence that Mrs. Fenstermacher was driven to make any of 
the deeds in question against her own wishes, or under any influence 
which she was unable to resist that deprived her of the exercise of 
her free will. The only évidence to that efïect is the testimony of 
Mr. and Mrs. Bressler, interested witnesses, to what they testify 
that Mrs. Fenstermacher said about the deeds of 1906 and 1910 in 
1914, on the day after her husband's funeral when she was in the 
depths of her grief, and this testimony is met by the déniai of much 
of its substance by Mrs. Ludwig and by the patent and persuasive 
fact that never after the deed of 1906 was made until that day, so 
far as the évidence discloses, did either she or her husband com- 
plain or object to or question the validity of the deed of 1906, or 
that of 1910, that four years after they made the first deed they 
made a second deed of the land described in the first deed, and that 
after the death of her husband she quitclaimed ail the property to 
Mrs. Ludwig. If the deed of 1906 had been made against the will 
of either Mr. or Mrs. Fenstermacher, they would undoubtedly hâve 
challenged it, or complained of it to Mr. and Mrs. Bressler while 
they were both in life, and if they desired would hâve had it re- 
voked. 
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Tke conclusion is that the decree bèlow should be reversed, with 
costs against the complainant, and the case must be remanded to the 
court below, with directions to overrule the exceptions to the master's 
report and to render a decree for the défendants. 

It is so ordered. 

CARLAND, Circuit Judge (dissenting). The errors assigned were 
substantially as f oUows : 

, (1) That the court erred in finding that the deeds were obtained 
by undue influence. 

(2) That the court erred in finding that the Fenstermachers were 
mentally incompétent and incapable of making the deeds. There 
was no assignment that the court erred in finding that the deeds 
were obtained by fraud. 

Thèse assignments of error accompanied 330 printed pages of tes- 
timony and were simply reprinted in the brief as assignments of er- 
ror. I do not think this was a compliance with Rule 24. 

Coming to the merits, the majority opinion says: 

"And the grounds of the suit are that at the time the respective deeds 
were made, Mrs. Fenstennacher, who held the tltle to the fann from 1882 to 
1906, had not sufflcient mental capacity to exécute a valid deed, and that she 
was indueed to make each of thèse deeds by the undue Influence of Mrs. Lud- 
wîg." 

Of course, want of mental capacity and undue influence hâve, 
in cases of this kind, a well-known meaning. The complaint, how- 
ever, aJleged: . 

"But the same were obtained and procured through the manipulation, fraud, 
and decelt of the défendants and each of them, and by means of the influence 
and control whlch sald Mary 0. Ludwig had over her said mother and unduly 
exerelsed." 

The prayer of the complaint asked that the several deeds be de- 
clared not to be the acts and deeds of Caroline Fenstennacher, but 
that they were "procured by the fraud and undue influence of the 
défendant." 

A careful reading of the évidence has convinced me that a clear 
case of fraud in the procurement of the deeds was made out by the 
plaintifF. The décision of the majority is; in my opinion, not only 
Wrong on the facts, but convicts a mother, who the évidence shows 
loved her daughters wth equal aflfection, of conveying without con- 
sidération property of the reputed value of $75,000 to one daughter 
without giving the other anything. The mère statement of what 
wâs accomplished suggests something wrong. 

I riiust dissent. 
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BROWN et al. v. FLETCHER et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

Ko. 191. 

1. Trusts ®==>331 — Accotjnting — Conclusiveness. 

In a suit to establlsh a claim agalnst a testamentary trustée by one not 
a bona flde purchaser from an assignée of the beneflclary, a decree of 
the Surrogate's Court, settling the trustee's accounts and dlrecting the 
payment of the fund to the beneflclary was a good défense. 

2. JtTDGMENT <S=683 BaR — JUDGMENT OF STATE COUBT. 

In a suit by one not a bona fide purchaser from an assignée of the bene- 
flciary under a testamentary trust to estaWish a eialm agalnst the testa- 
mentary trustée and the beneflclary, a judgment of the Suprême Court of 
New York la a suit by the beneflclary agalnst the trustée and the original 
assignée, holding that the asslgnment was usurious and void, was a good 
défense. 

3. USTJBT <®=>72 — CONTBACT OF SALE EXPECTANT ÉSTATE INQIJIRY. 

A contract by the beneflclary under a testamentary trust contalnlng 
no words of loan or intimation of a borrowing, and whleh was In terms 
a contract of sale or asslgnment of hls bénéficiai Interest, did not prevent 
investigation of dreumstances to test transaction for usury, as the pur- 
chaser of an expectant estate takes a rlsk which explains the small 
considération, and the value on vestlng is no criterlon of the value when 
the bargain Is made. 

4. Trusts <S=>147(1) — Tkstamentart Trust — Assignment by Beneficiabt. 

If the beneflclary under a testamentary trust, by a contract purportlng 
to sell or coEvey hls beneflclal interest, surrendered no more tban hls 
chance of living long enough to reduce the fund to possession, he should 
be held to hls bargain, though lU-advlsed. 

5. UsuBï is=»41 — Tbansaciton — Assionment of Bénéficiai, Interest. 

An absolute asslgnment of a bénéficiai Interest under a testamentary 
trust in considération of a loan of $5,000 or $6,000, which, leas commis- 
sions, etc., netted about $3,500, and under which the lenders mlght re- 
ceive $17,500, and were to pay tlie premiums on the benefldary's life 
Insurance assigned to them, whereby the lenders avolded any légal con- 
tingencies or dangers, and would receive the capital at ail events, with 
unlawful additions, was usurious. 

Ward, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Bills by John A. S. Brown and Frank E. Schermerhom, as trus- 
tées for Clara Schermerhom under the will of Thomas Cunningham, 
deceased, agaiilst Austin B. Fletcher, as testamentary trustée of Con- 
rad Morris Braker, under the will of Conrad Braker, Jr., deceased, 
and Conrad Morris Braker. From decrees (244 Fed. 854) dismiss- 
ing the bills, plaintiffs in each suit appeal. Affirmed. 

Plalntiflfs appeal from decrees dismissing bills, with costs. The father of 
défendant Braker left a wlU under which défendant Fletcher ultimately be- 
came trustée, inter alla, to retain the principal of certain portions of "hls 
estate (meantlme paying his son, sald défendant, the income) untll in the 
case of one fund of $10,000 20 years had passed from testator's death, and 
as to another fund of $17,500 and upwards sald son should reach the âge of 
55, at which dates the son défendant should receive the funds absolutely, It 
then living. , 

&s>V0T otber cases s«e same topic Jfc KBIY-NUMBER in ail Key-Numbered Digests & Indexea 
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In 1901, 11 years after testa tor's decease, défendant Braker being then 43 
years old and In receipt of a considérable Income from bis father's estate, 
sought to borrow money on thèse interests in expectancy. He got about $6,- 
000 (less "commissions") in considération of executlng to one Rabe what pur- 
port to be absolute assignments or conveyances of ail bis "estate, rlght, title, 
and Interest of, In and to" the funds aforesaid. Rabe was a "diimmy" for 
one Burr, who shortly after organized the New York Finance Company, to 
wbich Babe transferred what he àad gotten from Rraker, Thèse plaintiffs, 
by divers conveyances not thought necessary to enuinerate, assert the title 
Rabe obtalned, and clalm the additional protection of being bona flde pur- 
chasers wlthout notice or knowledge of any equltiea of Bruker's or defects 
in Rabe's or Burr's title. In 1910 défendant Braker was 52 ye/irs old, when 
the 20 yearg after his father's death expired, and the $10,000 fund fell 
in; and when he was 55, in 1913, the $17,500 fund likewise vested. 

The suit to recover the $10,000 fund (Equlty 7-231) was begun against 
Fletcher, trustée, alone in 1911, was dlsmlssed on the merits in the District 
Court (203 Fed. 70), reversed and dlsmlssed for laek of jurlsdietlon by this 
court (206 Fed. 461, 124 C. C. A. 367), but jurisdiction established by the 
Supreui* Court (237 U. S. 583, 35 Sup. Ct. 750, 59 L. Ed. 1128), after which 
this court (231 Fed. 92, 145 C. C. A. 280) held (1) that a judgment of the Su- 
prême Court of iNew York, dated February 5, 1912, In suit of Braker v. New 
York Finance Co. et al. (sufficlently descrlbed in above reported opinions) 
was not a défense, because the présent plaintlffs "obtained their lien before 
suit was brought" ; (2) that a surrogate's decree of August 2, 1912 (suffl- 
ciently descrlbed in 203 Fed. 70, supra), denying the fund to thèse plalntiffs, 
was also not a défense, because the proceedîng in that court was not begun 
until after this action in equlty was Instituted; and (3) that Braker was a 
party to this action, so necèssary that in his absence "the court cannot ad- 
judlcate the case." Thereupon an amended bill was flled, and subpœna serv- 
ed on Braker April 20, 1916. So far as he is concerned, this action Is no 
older than that service, and In his answer he sets up both judgment and de- 
cree as bars to suit. 

The action to recover the $17,500 fund (Equlty 10/112) was begun in 1913, 
and the proceedings in the Suprême and Surrogate's Courts do not affect 
it. The blU was dlsmlssed In the District Court for lack of jurisdiction, 
which was, however, established on appeal (235 U. S. 589, 35 Sup. Ct. 154, 
59 L. Ed. 374), and the cause returned for trial. The two actions were then 
tried together, and both transactions held to be usurlous loans ; the testimon.y 
showlng circumstances both as to relation of parties and documents executed 
siniilar to that considered in a long Une of décisions in the courts of this 
State (enumerated in Provident Life & Trust Co. v. Fletcher [D. C] 237 Fed. 
108), some of which relate to dealings under this Braker wlli, and by this 
défendant. 

On this appeal, the contentions requiring considération are, on appellee de- 
fendant's part, that it was fuUy sliown and properly held below that as mat- 
ter of fact thèse pretended sales of expectancies were in truth mère covers 
for usurlous loans, that the doctrine of "catehing bargains" invalidâtes both 
transactions, and that both the judgment and decree above meutioned uro 
complète défenses as to the action first brought. 

Fredric W. Frost, of New York City (Herbert C. Smyth, of New 
York City, and Monroe Buckley, of Philadelphia, Pa., of counsel), 
for appellahts. 

Selden Bacon, of New York City, for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). That 
the défendant Braker is an incompétent spendthrift, of no judgment 
whatever, may be quite true. His father's opinion of his wisdom is 
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plainly înferable from the will giving rise to this (and much other) 
litigation. But when in 1901 he either borrowed from or sold to 
the dummy Rabe, at rates which gave Rabe's principals the chance 
or certainty of profits at the rate of five to one, he was of mature 
years, not impoverished, except temporarily and by his own extrav- 
agances; he was, no raw and needy youth. To such a man we are 
agreed that the doctrine of catching bargains bas no application. A 
majority of the court do not find it necessary to express, as to the New 
York décisions above referred to and relied on below, either gênerai 
assent or dissent. It is preferred to dispose of thèse appeals on nar- 
rpwer grounds. 

[1, 2] In the suit for the $10,000 fund we hold that both the judg- 
ment of the Suprême Court of this state and the Surrogate's decree 
are good défenses in bar of any such claim as is hère advanced against 
Braker, and unless plaintiffs can bave decree against Braker they can 
never recover, if for no other reason than that their title flows from 
him alone. The trustée, Fletcher, is a stakeholder only. 

In 231 Fed. 92, 145 C. C. A. 280, this court had not Braker be- 
fore it; he was not then served. When he was brought in the Sur- 
rogate's decree was years old, and upon the trial of this case he prov- 
ed a chain of connections between Burr, who was to ail intents the 
New York Finance Company, and thèse plaintiffs, which convince 
us that Brown et al. are not bona flde pruchasers of or lienors up- 
on anything the New York Finance Company had from or through 
Braker; on the other hand, they are but the cloak or cover for Burr, 
who from the beginning has been and still is in control of this litiga- 
tion. There were not even purchasers "pendente lite," as was sup- 
posed; they are not purchasers at ail, but tools of Burr. This is 
a finding of fact on the évidence now before us. 

[3] As to the suit for the $17,500 fund, it is undoubtedly true that 
the paper title given to Rabe, and lying at the foundation of plaintiff's 
claim, contains no words of loan, nor any intimation of a b»-rowing 
by Braker. It is in terms a contract of sale and in the présent tense. 
But this fact does not prevent investigation of the circumstances at- 
tending its exécution and delivery, in order to test the transaction 
for usury. One who really buys an expectant estate, by the very na- 
ture of his purchase takes a risk, which explains and justifies the 
small price he pays. The value on vesting, the worth when danger 
of loss is past, is no criterion of value when bargain made. 

[4] If Braker gave up or forewent no more than his chance of 
hving long enough to reduce to possession his father's bounty, he 
should be held to his bargain, ill-advised and foolish as it may hâve 
been. 

[5] In this instance, however, two things occurred which in the 
judgment of a majority of this court gave a différent aspect to the 
transaction. Braker wanted $5,000, he got $3,500 (out of which he 
paid a broker $500 for introducing him to Rabe et al.), and it was sub- 
stantially agreed that the différence between request and receipt was 
so great that the Rabe-Burr party agreed to pay the premiums on 
such life insurance as they wanted and for which Braker agreed to 
253 F.— 2 
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apply. This was a part of the agreement, and as much a part as was 
the document of sale on which plaintiffs must and do rely. Policies 
were accordingly obtained, and assigned to Rabe, "creditor" of Brak- 
er. He certainly was no creditor, if there was a bona fide présent 
sale made. 

The second matter deemed important is that the assignment or 
document of transfer, after vesting in Rabe as fully as words could 
do it Braker's rights in and to the fund in question, continues thus : 

"I do by thèse présents, for myself, my helrs and exeoutors and adminis- 
tra tors, covenant, ^rant, and agrée to and witli the lîald Frnnli L. Rabe, bis 
lielrs, exeeutors, administrators, and assigns, that he, the said Frank I* Rabe, 
his helrs, exeeutors, administrators, and assigns, shall and will as hereinbe- 
fore declared and set lorth receive the net sum of [$lt,500] when and as soon 
as [the fund of which the amount In suit Is a part] shall become due and 
payable under and by virtue of the provisions [of Bralier, Sr.'s, wlU], to hâve 
and to hold the same unto the sald Frank L. Rabe, hls helrs," etc. 

Thusi (first) by insurance at Braker's expense (the différence be- 
tween his paying direct and having his price or advance abated in 
considération of Rabe's paying being nil) covering the period of sus- 
pense when Braker might by dying prevent vesting, and (second) by 
Braker's covenant to pay out of whatever he had whencesoever pro- 
cured, if the estate of Braker, Sr., proved valueless, thC; $3,500 prin- 
cipal of plaintiff's assignors was placed beyond the hazard of every 
contingency, except inability to colleçt out of Braker or his insur- 
ers, as the case might be. This avoidance of , légal (as distinguished 
from natural) contingencies or dangers is one of the oldest marks of 
usury, when such élimination of genuine hazard secures gains above 
lawful usarice. Chesterfield v. Janssen, 2 Vesey, 125; Colton v. Dun- 
ham, 2 Paige (N. Y.) 272. And as to the effect of such superadded 
Personal liability as that of Braker's, see Iveavitt v. Enos, 155 App. 
Div. 584, 140 N. Y. Supp. 862. 

It is said that Braker's covenant is no more than the guaranty con- 
sidered In Orvis v. Curtiss, 157 N. Y. 657, 52 N. E. 690, 68 Am. St. 
Rep. 810. We cannot think so, for there was in that case no advance 
or transfer of money front plaintifï to défendant, but (as definitely 
fôund) a joint venture or "côntract bf pa'rtnership," with a guaranty 
against positive loss by one partner to the other. Hère any personal 
responsibility is utterly inconsistent wifh that présent sale of a real 
contingency on which alone plaintiffs can securely rest. 

It follows that, withoùt considering the wholly contradictory and 
irfeconcilable. taie told by Braker on one side and Burr et al. on the 
othef, âs to what was contemporaneously said, we find the written 
or àdinitted words evidencing the côntract made, such as to show 
something more than and différent from the purchase of a contin- 
g'çh(^, viz. an avoidance of air hazard except that of béihg paid by 
Btaker or his inslirers, whose obligation was held by Braker's "cred- 
itor" — i. e., Ra,be br his assignées. From this apparatus of papers 
piaintîff ciinnot escape. The "treaty was for a loan." Every effort 
Vafe made to avoid that word by those f urnishing the money, but 
when it was fumished the would-be borrower had in substance aild 



BEOWN V. FLETCHEB 19 

effect agreed to "return the capital at ail events" with unlawf ul ad- 
ditions. This is usury. Dowdall v. Lenox> 2 Edw. Ch. [N, Y.] 274; 
Decrees affirmed, with one bill of costs. 

WARD, Circuit Judge (dissenting). Unless we are to hold that 
there can be no such thing as an improvident sale of an expectancy 
in a decedent's estate, on the ground that an attempted sale must be 
regarded as a cover for a loan of money on usury, the assignments 
by Braker to Rabe of his legacies under the fourteenth and fifteenth 
articles of his father's will were sales. The instruments he executed 
expressly so stated, and the testimony of the witnesses to the same 
efïect is overwhelming. There was in neither assignment any promise 
by Braker to repay the money he received. It is true thât in the assign- 
ment of seven-tenths of his legacy of $50,000 under the fifteenth 
article of the will he guaranteed that it should produce $35,000 to 
the purchaser. In the case of Orvis v. Curtiss, 157 N. Y. 657, 52 
N. E. 690, 68 Am. St. Rep. 810, the défendant not only guaranteed 
plaintiff against loss of the money he put into a joint adventure in 
stocks, but also guaranteed him a profit of $5,000. The similarity 
between that case and this is that the court below held in it that the 
contract made was really a loan upon usury (12 Mise. Rep. 434, 33 N. 
Y. Supp. 589), whereas the Court of Appeals refuse to treat the con- 
tract as anything else than what it professed to be. In that respect 
the décision is an authority for our treating the transactions in this 
case as sales. 

The policies of insurance on Braker's life were assigned to Rabe 
and his assigns, and the premiums were paid by him and them. It 
was natural and proper for the purchaser to take out insurance 
against the contingency of Braker's death before anything should 
vest in him under his father's will. I do not suppose that a loan upon 
bottomry would become usurious if the lender protected himself 
against loss by insuring the arrivai of the vessel. That would be a 
perfectly independent contract. 

The policies were not assigned to Rabe "as creditor," as stated in 
the opinion of the court. On the contrary, the form of assignment 
used was absolute, and not the form of assignment of the policy as 
collatéral. 

The complainants sued as owners of one-half the legacy under the 
fifteenth article and of the last installment of $10,000 under the four- 
teenth article of the will, by virtue of a sale of the same to them' un- 
der a collatéral note securing an advance of $10,000. The court 
holds that a decree of the surrogate in August, 1912, made after this 
suit had been instituted in the District Court, is res adjudicata as 
to the legacy under the fourteenth article of the will. It is quite 
clear, however, undér Byers v, McAuIey, 149 U. S. 608, 13 Sup. Ct. 
906, 37 L. Ed. 867; and Waterman v. Bank, 215 Ù. S. 33, 30 Sup. 
Ct.l0, 54 E. Ed. 80, that the fédéral courts may détermine the rights 
o£ citizens of othér states in a decedent's estate, and that the state 
court must recognize that determinatiôh in makîng distribution. The 
complainants in this case, citizens of Pennsylvania, submitted tkeir 
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claini to the legacy under the fourteenth article of the will to the Dis- 
trict Court of the United States, and that court obtained jurisdiction 
of them and of the trustée and of the claim, which jurisdiction con- 
tinued unless or until the bill should be dismissed. The fact that 
Braker was subsequently brought in as an indispensable party did 
not create jurisdiction in the court for the first time. The joinder re- 
lated and enabled the court to render a decree with the same effect 
as if he had originally been a party. 

Of course, if the complainants were mère tools of Burr et al., as 
the court finds, they are bound by the judgment in the state court 
action; but I think the proofs show that they were bona fide lenders 
of $10,000 four years before the action in the state court was brought. 
The proofs leave much to be desired in respect to straightforward- 
ness of ail the parties concerned, but for thèse reasons I think both 
judgments should be reversed. 



THE WALTER ADAMS. 

SEABOAED FISHRRIES CO. v. PIEDMONT & GEOKCSES CREEK COAL CO. 

(Circuit Court of Appeals, First Circuit. Juue 21, 1918.) 

Nos. 1327-1332. 

1. Maritime Liens ®=>26 — Contbact Basis of Lien. 

A contract eannot affiord the necessary basis for a maritime lien, un- 
less it is maritime in its nature as to ail its provisions, so as to be cog- 
nizable In admiralty. 

2. Admiealtt <S=>14 — Jubisdiction— "Maritime Contract." 

Admiralty bas no jurisdiction over breach of a contract to fumish 
owners of 19 flshlng steamers sucb coal as tlie 19 vessels niight require 
duriug the season ; such contract not being maritime in character, in 
that it did not begin and end in the necessltles of a partlcular vessel for 
lier own voyage. 

[Ed. Note.— For other deflnltions, see Words and Phrases, Fïrst and 
Second Séries, Maritime Conti^act.] 

3. Maritime Liens <S=>27 — Coal— Construction or Statutk— "Supplies 

FUENISHED TO VESSELS." 

Under Act June 23, 1010, givlng a maritime lien for "supplies fur- 
nished to vessels," a lien does not attach to a vessel because of coal used 
by such vessel, where the coal, instend of belng delivered to the vessel, 
was part of large quantity of coal delivered to the owner, to be used by 
any of its 19 flshlng steamers; the owner determining the vessels to 
use the eoal, the amount to be used by each vessel, and time of putting 
It ou board — the coal, under such circumstances, not having been sup- 
plies furnished to a vessel. 

4. Maritime Liens i®=»27— ^Supplies fob Designated Vessel. 

Where spécifie supplies bave been furnished to owner upon distinct 
understanding that they were for speclfied vessel, and owner, after de- 
livery to him, bas appropriated them to designated, vessel, supplies hâve 
been furnished to vessel, withln Ae't June 2S, 1910, giving maritime lien 
for supplies- furnished to vessels. 

Appëal f rom the District Court of the United States for the District 
of Rhode Island,; Arthur I*, Brown, Judge. 

^soFai other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Libels biy the Piedmont & Georges Creek Coal Company to enforce 
maritime liens against the fishing steamer Walter Adams and certain 
other fishing steamers ; the Seaboard Fisheries Company, claimant. 
Decrees for libelant, and claimant appeals. Reversed, and cases re- 
manded, with instructions to dismiss libels. 

See, also, 240 Ped. 147. 

Rathbone Gardner, of Providence, R. I., and Philip L. Miller, of 
New York City (Charles R. Haslam and Gardner, Pirce & Thomley, 
ail of Providence, R. L, and SuUivan & Cromwell, of New York City, 
on the brief), for appellant. 

John M. Woolsey, of New York City, and Frank Healy, of Provi- 
dence, R. I. (Harry D. Thirkield, of New York City, on the brief), for 
appel lee. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. Maritime liens, asserted by the libelant 
Company upon each of the vessels proceeded against in thèse cases, 
for amounts of coal alleged to hâve been furnished to them re- 
spectively during the fishing season of 1914, hâve been sustained as 
valid by the District Court. The claimant appeals from the decrees, 
contending that upon the facts proved the libelant acquired no mari- 
time lien upon either of said vessels. 

There is little or no dispute as to the material facts. They are for 
the most part sufficiently set forth in the opinion below. The Wil- 
liam B. Murray et al., 240 Fed. 147. 

The libelant had no dealings regarding the furnishing of coal with 
either of the vessels libeled, through their officers in command; nor 
did any of its dealings with their owner regarding the coal it claims 
to hâve furnished relate to coal required at the time for use by either 
of said vessels, or to either of said vessels as distinguished from the 
other vessels included with them in a "fleet" of nineteen fishing steam- 
ers in ail. Its dealings were only with the then owner of the entire fleet, 
referred to in the opinion below as the "Oil Corporation," which cor- 
poration was employing the fieet, in connection with lands and fishing 
factories belonging to it at Promised Eand, on Long Island, in New 
York, and at Tiverton, R. I., in a manufacturing business. At the two 
above-named places the vessels of the fleet delivered fish taken on their 
successive trips, and also coaled for further trips. 

The libelant did not deliver any of the coal it claims to hâve fur- 
nished directly to the vessels libeled, or either of them; nor does 
it appear to hâve delivered any of said coal to the Oil Corporation 
directly, either at Promised Land or at Tiverton. The coal for which 
it claims liens came to those places in five différent shipments, on va- 
rions dates in May, June and July, 1914. Four of said shipments were 
delivered, as the opinion below states, at Promised Land, and one at 
Tiverton. But ail the shipments came to those places on barges which 
had taken the coal on board at the libelant's loading piers near New 
York City, where the libelant had agreed to deliver it under a previous 
gênerai agreement with the Oil Corporation so to deliver such. coal 



22 253 FEDERAL REPORTER 

as said corporation might require for îts needs at Promised Land and 
at Tiverfon, during said seàson, at agreed priées per ton ; the delivery 
of ail the coal being f. o. h. at said pïer. The above facts regarding 
said shipments from the libelant's piers, not referred to in the opin- 
ion below, but appearing from the invoices and bills of lading relat- 
ing to the shipments, indicate that delivery of ail the coal so shipped 
to the Oil Corporation took place at' the libelant's loading piers. In 
view of them, we do not thihk it can be taken as proved that the libel- 
ant delivered any of said coal to the Oil Corporation, under the above 
agreement for delivery, either at Promised L,and of at Tiverton. But, 
even if such delivery can be taken as proved, there is no auestion that 
the coal încluded in the five cargoes was put on board the barges by 
the libelant at its New York piers vi^ithout any understandîng that it, 
or any definite part of it, was for either of the vessels libeled, or for 
any particular vessel of the fleet,' or that ail of it was for the vessels 
then composing the fleet. The first shipment, indeed, was expressly 
identified on the invoice as "coal for factory." There can be no 
doubt that, according to the understanding between the parties, some 
at leastof the coal to be furnished would be needed in the factories, 
and the Oil Corporation was left, so far as any understanding with 
the libelant was concerned, to use the coal either in the factories or on 
the vessels of its fleet, as it might subsequently désire. 

If the libelant can be said to hâve delivered any of the coal com- 
prised in thèse five shipments to the Oil Corporation, at Promised I,and 
or at Tiverton, therp was still no understanding as to the coal so de- 
livered, or any definite part of it, that it was for either of the vessels. 
libeled, or for ail of them, or even for ail the vessels in the fleet, as 
distinguished from the factories; and, except that the coal was un- 
derstood to be for use in its business as carried on at those places, its 
ultimate disposition Wcis left as above for détermination by the Oil 
Corporation subsequently to the making of the agreement regarding 
coal for the season, and subsequently to both its shipments and its 
delivery. 

The five shipments were ail charged by the libelant on its books to the 
Oil Corporation, without any entries charging any of it either to a 
spécifie vessel, or to spécifie vessels, or to the fleet; and they were 
billed to the Oil Corporation only, without any référence to vessels or 
fleet. When the first shipment to Promised L,and arrived there, it 
was put into the Oil Corporation's bins, which already contained 1,068 
tons previously received and paid for by the Oil Corporation in full, 
under the same général agreement. The remaining three shipments 
received at Promised Land were dumped on the same pile, and from 
the entire pile the Oil Corporation used coal as needed, for ail the ves- 
sels in its fleet of nineteen, and also for running its boiler plant on shore 
at that place. The shipment received at Tiverton went upon the Oit 
Corporation's pier there, and was used by it in part for ten of the ves- 
sels belonging to its fleet as they needed it, and in part by its boilei* 
plant on shore at that place. Amongthe vessels which took on hoàrd 
and used some part of the coal included' in the five shipments were 
the vessels proceeded against in this case. 
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There was évidence tending to show how much coal each of said 
vessels took on board at Promised I^and ont of the entire stock at 
that place, and how much at Tiverton out of the entire stock there, 
after the five shipments had been received as above. The District 
Court determined the quantity of coal subsequently received and used 
by each vessel libeled, out of the coal inciuded in said shipments, as 
follows : The respective quantities found to hâve been taken on board 
at Promised Land by each of said vessels respectively were reduced 
by an estimated proportion, being the proportion whicn the 1,068 tons 
in the pile at Promised I,and, before the first of the above shipments 
to that place had been added thereto, bore to the whole quantity in 
said pile, after the coal inciuded in said shipments had heen added. 
To the quantities so ascertained were then added the quantities found 
to hâve been taken on board by each vessel libeled at Tiverton. 

Whether the libelant bas shown itself entitled to maritime liens up- 
on thèse vessels respectively for the respective amounts of coal thus 
ascertained is a question to be determined, not between it and the 
owner at the time of said vessels, but between the libelant and the prés- 
ent claimant, who had nothing to do with the libelant's agreement with 
the Oil Corporation, nor with ordering, receiving, or using the coal 
shipped under it as above, and who did not become owner of said ves- 
sels until after they had received and used the coal. The Oil Corpo- 
ration mortgaged its property in 1913, including thèse Vessels, to se- 
cure its bonds. A bill to foreclose the mortgage so given had been 
filed in the same District Court wherein the decree now appealed f romi 
was rendered. There was a decree of foreclosure upon said bill, or- 
dering the sale of the mortgaged property, and under it thèse and the 
other vessels of the fleet were sold April 24, 1915, before this suit was 
begun. The claimant was the purchaser of thèse vessels at the sale. 
The présent libels were afterwards filed against them on June 16, 1915. 
While the sale did not divest valid maritime liens to which the vessels 
were subject when sold, the question of the validity of the liens assert- 
ed in this suit is, so far as the présent claifn is concerned, a question 
as to the validity pf secret or unrecorded incumbrances. 

As to the libelant's original agreement with the Oil Corporation to 
furnish it with coal for the season, it was never completely embodied 
in any written document. It appeared that when this agreement was 
made there was a balance due for coal from the previous year, and 
that the Oil Corporation was known to be largely indebted, in view 
w'hereof there was an understanding between the parties to the eflfect 
that the latter should hâve a maritime lien for the coal it was to fur- 
nish, not for the above fîve shipments specifically, and upon the Oil 
Corporation's entire fleet, or such vessels bélonging toit as might 
thereafter use any of the coal, not upon any spécifie vessels inciuded 
in it. The District Court found it to hâve been understood by the 
parties "that the law would afford a lien upon the vessels for the coal 
and that the Coal Company would thus bave security," and also under- 
stood that "a large part of the coal fumishéd was to be used by ves- 
sels of the fleet." 
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[1] A contract cannot afford the necessary basis for a maritime lien, 
imless it is maritime in its nature, so as to be cognizable in admiralty; 
and it is not enough that the contract is maritime as to some of its 
provisions — it must be maritime in its entirety. It was long ago said 
by high authority : 

"In cases of a nilxed natui"e It Is not a suffieiént fouudation for admiralty 
jurlsdictlon that there are Involved some ingrédients of a maritime nature. 
The substance of the whole contract must be maritime." Story, J., in Plum- 
mer v. Webb, 4 Mason, 380, Fed. Cas. No. 11,233. 

The principle stated has since been repeatedly recognized and acted 
on. The following District Court décisions may be cited: Diefenthal 
V. Hamburg, etc., 46 Fed. 397, 399; Richard v. Hogarth, 94 Fed. 
684; The James T. Furber, 129 Fed. 811; Id., 1.57 Fed. 128; Berton 
V. Tietjen, etc., Co., 219 Fed. 763 — also the following décisions on 
appeal: The Harvey and Henry, 86 Fed. 657, 30 C. C. A. 330; Pacific, 
etc., Co. V. Leatham, etc., Co., 151 Fed. 440, 80 C. C. A. 670; The Penn- 
sylvania, 154 Fed. 9, 83 C. C. A. 139. 

[2] Nor, even if the libelant's agreement with the Oil Corporation 
had covered no coal for factory use, and had been an agreement only 
for the furnishing of such coal as the nineteen vessels of its fleet might 
thereafter require during the season, could it he regarded as maritime in 
character. It did not "begin and end in the necessities of a particu- 
lar vessel for a particular vessel for her own voyage," as a contract 
for supplies must, in order to be within admiralty jurisdiction. 
"Where owners group together a large number of vessels, and make 
annual contracts for their supplies, the admiralty jurisdiction does 
not include them because the reason for it does not." The Oil Cor- 
poration could not, therefore, bave sued the libelant in admiralty for 
f ailure to supply coal according to the agreement, nor could it hâve been 
sued in admiralty for a refusai to take and pay for coal offered under 
the agreement. Diefenthal v. Hamburg, etc. (D. C.) 46 Fed. 397, al- 
ready cited; S. S. Overdale Co. v. Turner (D. C.) 206 Fed. 339. 

Part of the agreement/js said to hâve been that the libelant should 
hâve the security of a maritime lien for such coal as it should fur- 
nish thereunder. It may well be doubted whether, in a contract non- 
maritime in character as àbove, a maritime lien for supplies later to 
be furnished could ever be created by express stipulation therein on 
the part of the vessel owner. It is at any rate clear, as pointed out 
in the opinion of the District Court, that no such security could be 
created upon the entire fleet, irrespective of what use should be majie 
of the coal, nor upon particular vessels of the fleet for coal furnished 
to the other vessels. Astor, etc., Co. v. E. V. White, etc., Co., 241 
Fed. 57, 154 C. C. A. 57, L. R. A. 1917E, 526. Whenever maritime 
liens created by express contract with the owner hâve been sustàined, 
the agreed liens hâve been upon vessels or f reights specified at the time 
of the agreement, and for supplies or advances thert agreed to be fur- 
nished to them specifically upon such spécifie crédit, and afterward 
so furnished. The évidence as to the précise agreement made in this 
case as to liens upon the Oil Corporation vessels is far from definite, 
and by no means such as would be sufficient in any event for the 
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establishment of a maritime lien by express consent of the owner. 
The gênerai manager of the Oil Corporation testified that, as he under- 
stood, a maritime lien on the entire fleet should be security upon which 
the libelant was to furnish coal ; but to such an agreement no effect 
can be allovved, as has been stated. We regard the évidence as es- 
tahlishing, at most, such an understanding as the District Court found 
to hâve existed^that "the lavv would afford a lien upon the vessels for 
the coal" ; that is, according to the libelant's présent contention, upon 
each vessel afterwards supplied, for the coal supplied to her. 

Under the circumstances of this case, the libelant has a lien upon 
any one of thèse vessels, if it has proved that it "furnished" the 
coal received by her as above "to the vessel," upon the order of her 
owner, within the meaning of Act June 23, 1910, c. 373, 36 Stats. 604 
(Comp. St. 1916, §§ 77^2,-77^7), but not in the absence of such proof. 
This, under the circumstances shown, we consider the only lien which 
the law afforded it. 

Assuming that the libelant can be said, in the case of any one of the 
vessels, to bave "furnished to" her the coal she received, in the stat- 
utory sensé, the furnishing may be said to bave been "upon the order 
of her owner." But the question is whether any such assumption can 
be made, in view of the facts that, after turning over to the owner 
of the fleet the entire quantity of coal shipped as above, the libelant 
left it vvholly to the owner to sélect, out of the fleet, the particular 
vessels by which the coal was to be received and used, and to déter- 
mine the particular part of said quantity to he put on board each such 
vessel, as well as the particular time for putting it on board. 

The fédéral statute enlarged the maritime law as it had previously 
stood, by permitting the acquirement of maritime liens upon vessels, 
for supplies furnished to them, as well in their home ports as in for- 
eign ports. This it accomplished by providing that proof of furnishing 
such supplies to a vessel should he sufifîcient proof of crédit given to the 
vessel therefor : definite proof of crédit so given having always previ- 
ously been held necessary, whenever what had been furnished had 
been furnished at the port of the owner's résidence. W"e see no 
réason to believe that the statute intends the same resuit to be ac- 
complished without proof that the supplies for which a lien is clain;ied 
hâve been furnished directly to the vessel, and not merely furnished 
to the owner without definite and distinct référence to her. 

When the sfatute was passed in 1910, no principles of the maritime 
law of the United States were more fully recognized or more firmly 
adhered to than those set forth in the familiar statements by the Su- 
prême Court in Vandewater v. Mills (The Yankee Blade) 19 How. 
82, 89, 15 L. Ed. 554, to the efi^ect that maritime liens are stricti juris, 
because they may operate to the préjudice of gênerai creditors and 
purchasers without notice, and that they cannot be extended by con- 
struction, analogy, or inference. 

It was also well settled, prior to the statute, that crédit given by 
a materialman, to a vessel was not proved unless supplies or materials 
i:,i^cn<led for her were shown to bave been furnished directly to her. 
iW'hJIe actual delivery by him on board, or (in the case of materials) 
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actual incorporation in the vessel, was not necessary under ail cir- 
cumstahces to constitute such direct furnishing by nim, mère deliv- 
ery to the owner without spécial référence to the particular vessel, was 
not accepted as sufficient proof ; there must hâve been at least such 
delivery to the vessel sought to be charged with a maritime lien a& 
would hâve bound lier under a con tract of affreightment for transpor- 
tation of the goods by her. See The James H. Prentice (D. C.) 36 
Fed. 777, 781, and cases cited; The Vigilancia (D. C.) 58 Fed. 698, 
700, and cases cited; The Cimbria (D. C.) 156 Fed. 378. 

In like m^Lnner, it had been held necessary, in order to establish an 
admiralty lien upon a vessel for maritime services rendered to her, 
that the services should appear to hâve been rendered to the particular 
vessel sought to be charged. Proof that they had been rendered under 
a contract with her owner for future services to a number of his ves- 
sels indiscriminately, at an agreed price per day or for the season, 
though including the particular vessel, was not accepted as sufficient 
for the purpose. The Newport, 114 Fed. 713, 52 C. C. A. 415; The 
Alligator, 161 Fed. Z7, 88 C. C. A. 201. In the latter case it was 
said by ihe Court of Appeals for the Third Circuit: 

"A lien does not and should not attach for a supposed crédit given to a ve»- 
sel unless the services or supplies are clearly shown to hâve been rendered or 
fumished to the particular vessel to which tbp crédit is glven." 

The statute of 1910 has not, in our opinion, made proof that the sup- 
plies for which a maritime lien is claimed were fumished directly to 
the particular vessel hy the materialman any less necessary than be- 
fore, nor does it afïord any ground for attaching any meaning other 
than that previously recognized to the expression "fumished. to a ves- 
sel." The décisions made since the statute was passed hâve insisted 
upon the same necessity and hâve given the same eiïect to the words 
quoted. See The Geisha, The Bethulia (D. C.) 200 Fed. 865, 876; 
Astor, etc., Co. v. White, etc., Co., 241 Fed. 57, 154 C. C. A. 57, L. 
R. A. 1917E, 526; The Cora P. White (D. C.) 243 Fed. 246. 

The statute with which we are hère concerned must thus be re- 
gardéd as differing materially in its terms from state statutes pur- 
porting to give liens — which may or may not be maritime liens — for 
suppHes or materials fumished "for" or "on account of" a vessel, 
or for materials fumished "in, or about, or during, her construction," 
like the Maine statute considered in The Kiersage, 2 Curtis, 421, Fed. 
Cas. No. 7,762, or the Massachusetts, Michigan, and Virginia stat- 
utes referred to in The Geisha (D. C.) 200 Fed. 865, 867, 868. In 
Berwind-White, etc., Co. v. Metropolitan, etc., Co. (C. C.) 166 Fed. 
784, affirmed American Trust Co. v. W. & A. Fletcher Co., 173 Fed. 
471, 97 C. C. A. 477, referred to in the opinion below, the Court of 
Appeals fer this Circuit sustained liens claimed for machinery which. 
had gone into each of two vessels respectively while being constructed, 
under a single contract to furnish machinery for both, but which did 
not âppropriate any of it specifically to either. The liens so sustained,. 
however, relating as they did to construction, were not maritirtie liens ; 
nor were they assérted in an àdmîralty court See 173 Fed. 480, 97 
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C. C. A, 477. The décision sustaining them, made în an equîty suit, 
gave effect to a New Jersey statute with référence to which the ma- 
chinery had been contracted for, which statute purported to secure 
by a lien any debt contracted by the owner of a vessel "on account 
■oi" any matérials furnished "for or towards the building, repairing, 
furnishing or equipping such vessel." 166 Fed. 785. But the agree- 
ment hère relied on mugt be taken to hâve had référence to the terms 
of the above fédéral statute, and the parties to hâve understood that 
"the law would afford a lien" upon any one vessel of the Oil Corpo- 
ration fleet for such coal only as might be "furnished to" her accord- 
ing to the accepted meaning of that expression. The question hère 
is whether compliance with the terms of that statute is proved, not 
whether any underlying equity can he found which might support a 
lien in the libelant's f avor. 

[3] We are unable to believe, in view of ail the above, that the 
provisions of the statute can properly be understood in the less re- 
stricted sensé accepted by the District Court, according to which, al- 
though the libelant had obtained no lien upon any vessel in the Oil 
Corporation's fieet when it parted with its coal by delivery to said cor- 
poration, liens in its favor might afterward be creàted by the Oil Cor- 
poration's subséquent acts in selecting particular vessels out of said 
îleet to receive portions of the coal which had been so delivered. 

[4] Where spécifie supplies or matérials hâve been furnished to 
the owner upon a distinct understanding that they were for a specified 
vessel, and the owner bas, after delivery to him, appropriated them 
to the vessel so designated between the parties, they havè been held 
to hâve been furnished to her in the sensé of the statute ; and mari- 
time liens for them under it hâve been sustained. Ely v. Murray, etc., 
Co., 200 Fed. 368, 118 C. C. A. 520; The Yankee, 233 Fed. 919, 147 
C. C. A. 593. 

The Court of Appeals for the Third Circuit was careful, in the 
case last cited, to limit its décision as f ollows : 

"We hold that a materialman may make actual delivery of supplies to a 
vessel in tlie maritime sensé, by causing tliem to be transported by rail and 
water carriers by interrupted stages fi-om their point of origin to the vessel 
side, when the transaction is begun by a valid order Indicating that the sup- 
plies are for the vessel and are to be delivered to her, and is conipleted by 
an actual delivery to the vessel consistent with the instructions of the 
order and the intentions of the parties glving and acceptlng it." 

Further than this no court had gone, in interpreting the provisions 
■of the statute hère in question, prior to the décision hère appealed 
f rom. We are obliged to regard the construction adopted by the court 
below as one not intended by the statute. 

We therefore hold that the District Court erred in sustaining the 
liens asserted, upon the évidence before it. This conclusion renders 
it unnecessary to consider certain other errors ^assigned. 

The decree of the District Court is reversed, and the cases are re- 
manded to that court, with instructions to dismiss the libels, The ap- 
pellant in each case recovers its costs of appeal. 



28 283 rSDBRAL RBFORTEB 

In re WEIDHOBN. 

Pétition of LBVY. 

(Circuit Court of Appeals, Blrst Circuit May 28; 1918J 

No. 1302. 

1. Bankbuptcy "S=>440 — Jueisdiction of Rhfebeb— Revikw— "Qxtestiow o» 

Pbocedubï;.'* 

The question raised in the EMstrlct Court by déniai of a referee's Ju- 
rlsdletion to investlgate the merlts of a controversy under the forms of 
a plenary suit by the trustée is a question of procédure, whieh, under 
Banbr. Act, § 24b (Corap. St 1916, § 9008), may be raised before the ap- 
pellate court by pétition tô revise, though a décision ou the merlts, had 
there been Jurlsdlctlon, could bave been revlewed only on uppeal. 

2. Bankbuptct ®=»224 — Jubisdiction of Refeebb— Suit to Avoid Trans- 

FEBS. 

In a case referred generally, after adjudication, under Bankr. Act, { 
22 (Comp. St 1916, S 9606), and accordlng to General Order XII, whereby 
ail proceedlngs, except such as are requlred to be had before the judge, 
were thereafter to be had before the référée, who wasi to perform duties 
he was empowered by the act to perform, the référée had Jurisdiction of 
a blU In equlty, flled by the trustée under section 70e (Comp. St. 1916, § 
9654), to avold transfers In fraud of credltors ; nothlng lu the act or gên- 
erai orders expressly requlring such proceedlngs to be had before the 
judge, and sections 1(7), 38(4), 42a, 42c (Comp. St. 1916, §§ 9585, 9622, 
9626), and General Order III, permittlng an Inference In favor of the 
référée exerclslng jurlsdlctlon. 

Pétition to Revise in the Matter of Law the Proceedings of the Dis- 
trict Court of Massachusetts. 

In the matter of J. Herbert Weidhom, bankrupt. On pétition of 
Benjamin A. Levy, trustée, to revise a decree directing the. vacation 
of a decree made by the référée on a bill in equity, Reversed. 

For opinion below, see 243 Fed. 756. 

Lee M. Friedman, of Boston, Mass., and Albert S. Woodman, of 
Portland, Me. (Swift, Friedman & Atherton, of Boston, Mass., on 
the brief), for petitioner. 

William M. Blatt, of Boston, Mass., for respondent. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. The order or decree of the District Court, 
which this pétition seeks to revise, directed the vacation of a decree 
made by the référée upon a bill in equity, filed and answered before 
him, and sustained by him after hearing the merits of the case as in 
plenary proceedings before the court, and it directed the dismissal of 
the hill on the ground that the référée had been without jiîiisdiction 
so to entertain or hear it. 

[1] 1. VVe are asked to dismiss the pétition to revise on the ground 
that it is not a pétition within section 24b of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 1916, § 9608]). It is 
contended that the question raised as to the referee's jurisdiction can 
be brought before us only by appeal under section 24a. 

C=3For otliaT ca««s «M lam* Upic & KKY-NUMBER ia ail Kejr-Numbered Dl(«sta t Indexes 
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The bill in equity, filed by the trustée in bankruptcy of the estate 
under administration, sought to avoid two conveyances by the bank- 
rupt to his brother, on the alleged ground that they had been made with 
intent to hinder, delay, or defraud his creditors. The référée held 
the conveyances void, and ordered the défendant to account for or 
restore the property transferred. 

The defendant's pétition for review of the referee's decree by the 
District Court alleged only that the above findings and concUisions 
were not justified by the évidence. It did not allège that the référée 
had acted without jurisdiction. The referee's certificate to the District 
Judge, however, recited that the défendant had contended "that the 
référée, sitting as a court of bankruptcy, has no jurisdiction," and that 
he had ruled to the contrary. The District Judge dealt only with the 
question of jurisdiction, undertaking no considération of the merits 
of the controversy passed upon by the référée. 

The trustee's présent pétition to this court, while it asks reversai of 
the decree of dismissal, and for affirmance of the decree entered by 
the référée, raises before us only the question of the referee's juris- 
diction. If he had jurisdiction, his resuit on the merits remains to be 
reviewed by the District Court. 

Since the pétition before us thus présents only the preliminary ques- 
tion of the referee's jurisdiction to proceed on the bill before him, we 
think it raises rather a question of procédure, under section 24b, than 
a "controversy arising in bankruptcy proceedings," within the mean- 
ing of section 24a. Such "controversies" arise over steps in bank- 
ruptcy proceedings which the court or référée has jurisdiction to take 
or refuse to take. When the referee's jurisdiction to investigate the 
merits of a controversy like this in summary proceedings is attacked, 
the question is properly raised before the Appellate Court by péti- 
tion to revise an order of the District Court sustaining such jurisdic- 
tion. Schweer v. Brown, 195 U. S. 171, 25 Sup. Ct. 15, 49 L. Ed. 
144; Shea v. Lewis, 206 Fed. 877, 124 C. C. A. 537; Gibbon v. Gold- 
smith, 222 Fed. 826, 138 C. C. A. 252. We see no sufficient reason to 
doubt that the question raised by a déniai of the referee's jurisdic- 
tion to investigate the merits of such a controversy under the forms 
of a plenary suit may be equally well raised by pétition to revise. The 
question is one of law only. That a resuit on the merits, had there 
been jurisdiction, could bave been reviewed hère only on appeal, 
does not prove that we are without power to détermine the question 
of jurisdiction under such a pétition as this. 

[2] 2. The case had been referrcd generally, under section 22 of 
the Bankruptcy Act (Comp. St. 1916, § 9606), and according to Gen- 
eral Order XII. The référence was not for any spécial or limited 
purpose. According to clause 1 of said gênerai order, "ail the pro- 
ceedings except such as are required by the act or by thèse gênerai 
orders to be had before the judge," were thereafter to be had before 
the référée, and according to clause 2 of said order the référée was 
thereafter to perform the duties which he was "empowered by this act 
to perform" in the matters arising in the case referred to him. We 
are unable to agrée with the learned District Judge that "ail the pro- 
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ceedings," în clause 1, must be .takenito mçan only such ; proceedings 
of the bankruptcy courts as hâve heen distinguished from contro- 
versies arising; in bankruptcy proceedings for the purposes of section 
24. We think the order requires a broader construction, in view of 
ail its provisions, and of other provisions applicable, f ound in the act. 

Nothing either in the act or in the gênerai orders expressly re- 
quires the proceedings uppn a bill filed by a trustée like this, whereof 
"any court of bankruptcy" , has jurisdiction under section 70e (Comp. 
St. 1916, § 9654), to be had before the judge. On the contrary, sec- 
tion 38 (4), being Comp. St. 1916y § 9623, invests the irefieree with 
jurisdiction, "subject always to, a review by the judgP," "to perform 
such part of the duties (with express exceptions not hère applicable) 
as are by this act.conferred on courts of bankruptcy andas: shall bé 
prescribed by rules or orders * * * except as herein otherwise 
provided." 

Neither in the act nor the rules uor the orders referred to,are any 
provisions found which exclude such cases from the gênerai opération 
of this section. The jurisdiction given by section fOe^ oyer such a 
proceeding, , is in equity, as affording a remedy more, adéquate and 
complète than can be had at law. Wall v. Cox, 101 Ped. 403, 41 C. 
C. A. 408; Pond v. New York, etc., Bank (D. C.) 124 Ped. 992- Davis 
V. Gates (D. C.) 235 Fed. 192, 195. There are certain injunctions 
which only the judge can order (Gen. Order XII, 3) ; but no such in- 
junction was sought by the bill which the trustée filed. 
, Section 42a of the act (Comp. St. 1916, § 9626) provides for the 
keeping of records of proceedings in cases before the référée corre- 
sponding to those kept in equity cases before the fédéral courts. Sec- 
tion 42c makes the records so kept part of the records, of the court, 
when certifi^ed and transmitted by the référée as there required. By 
General Order III, process, summons, and subpœnas, under the court's 
seal and signed by the clerk, are to be furnished référées upon appli- 
cation therefor. In view of thèse provisions, we are not prepared to 
agrée with the District Judge that to affirm the referee's jurisdiction 
in cases like this would amount to creating a new court having con- 
current equity jurisdiction with, the state courts and with thé iSstrict 
Court. The jurisdiction so exercised would be that of the District 
Court as a court of bankruptcy, though exercised by an officer of that 
court given for defined purposes, the powers of ■ the court, with the 
right to issue its process, always, of course, subject to review by the 
judge. 

Section 1 (7) of the act (Comp. St. 1916, § 9585) provides that 
"courts," as used in the act, may include the référée ; and for the pur- 
poses hère material we think section 38 (4) must be taken as intending 
to make that word as there used include the référée. 

From the sections of the act above referred to an intent on the part 
of Congress may reasonably be inferred to permit the exercise of ail 
functions of the bank^-uptcy courts not specifically excepted, by a 
number of local officers of the court, easily accessible throughout each 
district, instead of empowering the District Judge alone to exercise 
them, at the statutory places for holding his court. The provisions 
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have been recognized as manifesting such an intention. Remington, 
Bankruptcy (2d Ed.) §§ 496, 501; In re Steuer (D. C.) 104 Fed. 
976, 980. 

We find no décisive objection to the above view in the fact that 
matters involving considérable amounts will be thereby often left to 
the referee's détermination in the first instance. The same is true 
regarding matters as to which the referee's jurisdiction under the act 
is unquestioned. It is trùe that the référée cannot punish for the 
contempts referred to in section 41, but must certify the facts to 
the judge for his action. This, however, is only matter of procédure, 
and is also applicable to proceedings whereof the referee's jurisdiction 
is unquestioned. That the référée has jurisdiction to act upon such a 
bill is the view which seems to us most in accordance with the gênerai 
scheme contemplated by the act for the primary hearing and déter- 
mination of such controversies as are likely to arise between trustées 
of estâtes and adverse claimants. If the property in controversy hère 
had been in the trustee's possession and claimed from him, or a lien 
upon it asserted, by the défendant, the referee's jurisdiction would have 
been undeniable, though the above objections to its exercise would 
have been no less applicable. 

Such a construction of the above provisions of the act involves no 
substantial préjudice to any right of a défendant against whom such 
a bill is brought. If it were addressed to the judge, instead of the 
référée, filed, not with the référée, but in the clerk's office, and heard 
by the référée under directions from the court to ascertain the facts 
and report thereon, no one would doubt that the "duties conferred 
upon the bankruptcy court" in the case had been so far properly per- 
formed. The referee's report, with the évidence hefore him, if nec- 
essary, would then corne before the District Judge for confirmation or 
disaffirmance, and the final decree of the court accordingly would fol- 
low. If heard and decided by the référée, as in this case, a pétition for 
review would also bring the whole matter, with the évidence heard, 
before the judge, whose ordei^ affirming or disaffirming that made by 
the référée would also amount to a final decree by the District Court. 
We see no différence between the two methods of reaching a final 
resuit in the District Court sufficiently important to require the con- 
clusion that the latter method cannot be one contemplated by the act. 
It will always be in the judge's power to prevent its adoption, as was 
not done hère, by limiting the powers given the référée, in the order 
of référence. 

No court of appeals has yet passed upon the question hère raised. 
Conflicting décisions regarding it may be found, made in other District 
Courts either by the judge or a refereç. In this district the décisions 
prior to that hère appealed from have tended to sustain the referee's 
jurisdicticxn. In re Steuer, 104 Ped. 976, and In re Scherber, 131 
Fed. 121, are the earHest in date which refer td the question. Neither 
décides it, but the suggestions regarding it in Re Steuer show much 
disinclination on the part of the court to hold the référée wholly with- 
ôut jurisdiction. Jurisdiction has been exercised by the référée in 
«imilar cases, and its exercise, apparent from the record, and there- 
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fore subject to disapproval by the court at any stage of the proceed- 
ings, bas met with no objection either from the parties or from the 
courts either on review or appeal, in not a few reported cases in this 
and other circuits. See particularly Clarke v. Rogers, 183 Fed. 518, 
106 C. C. A. 64, and 228 U. S. 534, 33 Sup. Ct. 587, 57 I.. Ed. 953 ; 
Studley V. Bank, 200 Fed. 249, 118 C. C. A. 435, and 229 U. S. 
523, 33 Sup. Ct. 806, 57 L. Ed. 1313. We find no reason sufficient to 
require a décision involving the conclusion that the referee's jurisdic- 
tion was exercised in ail such cases without statutory warrant, and 
must regard the décision that it was unlawtuUy exercised in this case 
as erroneous. We reach this conclusion without référence to the 
question whether or not there was seasonable objection to the juris- 
diction by the défendant. It is not contended that his consent could 
hâve given a jurisdiction not given by the act. 

Let there be a decree reversing the decree of the District Court, and 
remanding the case to that court for further proceedings in accordance 
with this opinion. , The trustée in bankruptcy recovers his costs in this 
court. 



GRAHAM V. FAIÏH. 

In re W. P. B. BKOOKS & CO., Inc. 

(Circuit Court of Appeals, First Circuit. May 28, 1&18.) 

No. 1347. 

1. Bankbuptot ®=»224 — Jurisdiction of Référée— Suit to Avoid Tbansfeb. 

A référée has jurisdiction of a bill by the trustée to avoid a transfer in 
fraud of ereditors. 

2. Bankkuptcy <|=»461 — Jueisdiction of Refekee— Review. 

An appeal not taken in time required by Bankr. Act, § 25a (Comp. St. 
1916, § 9609), from tlie afflrmancè by tliè District Court of the dismissal 
of a bill by a référée for want of jurisdiction may be treated as a pétition 
to revise, which would be in time; the question ralsed belng a question 
of Riw only revlewable on such pétition. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Judge. 

In the matter of W. P. B. Brooks & Co., Incorporated, bankrupt. A 
bill in equity by the trustée, John L. Graham, against Lillian M. Faith, 
before the référée, was dismissed for want of jurisdiction, and from 
an order of the District Court, affirming the dismissal, the trustée ap- 
peals. Reversed. 

Ha-rvey H. Pratt and John Comerford, both of Boston, Mass., for 
appellant. 

Harlàn H. Ballard, Jr., of Boston, Mass. (Ballard & Little, of Bos- 
ton, Mass., on the brief), for appellee. ■ 

Before E>0DGE, BINGHAM, and JOHNSON, Circuit Judges, 

' DODGE, Circuit Judge. The triistee in bankruptcy bf , W. P. ^. 
Brooks & Co-, Incorporated, adjudged bankrupt , in the Pistrict Coi^^jct 
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on January 17, 1916, filed a bill in equity before the référée, to whom 
there had been a gênerai référence of the case, to recover property 
alleged to hâve been preferentially transferred by the bankrupt to the 
défendant named therein, hère the appellee. In her answer the défend- 
ant denied jurisdiction in the référée to hear and détermine the merits 
of the bill. The référée sustained this objection and dismissed the bill 
for want of jurisdiction, on the authority of the décision previously 
made by the District Court in Re Weidhorn, 243 Fed. 756. From an 
order of the District Court, afïirming the dismissal by the référée, the 
trustée appeals. 

[ 1 ] A pétition to revise the decree of the District Court in Re Weid- 
horn has been heard by us at the présent sitting. No. 1302, Levy, Trus- 
tée, Petitioner, 253 Fed. 28, C. C. A. . The District Court had 

held in that case that the référée was w^ithout jurisdiction of a bill by 
the trustée to avoid a transfer by the bankrUpt alleged to hâve been in 
f raud of creditors. We hâve reversed the District Court, and sustained 
the referee's jurisdiction, by a decree entered also on the date hereof. 
This requires a similar resuit in the présent case. 

[2] We hâve held in No. 1302 that the question of the referee's 
jurisdiction was properly before us upon a pétition to revise under sec- 
tion 24b. We do not think, however, that we are required to dismiss 
the présent appeal on the sole ground that the question presented should 
hâve been brought hère by such a pétition. The decree below in this 
case was entered February 25, 1918. The trustée was obliged by sec- 
tion 25a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 
[Comp. St. 1916, § 96091) to take his appeal within ten days, if it was 
to be taken at ail. A pétition to revise, however, he may bring, accord- 
ing to the décisions in this circuit, at any time within six months after 
the decree complained of. In re Worcester County, 102 Fed. 808, 42 
C. C. A. 637. We see no reason why, under the circumstances, the 
appeal now before us may not be treated as a pétition to revise. The 
question it raises is a question of law only. In re Williams' Estate, 156 
Fed. 934, 84 C. C. A. 434; In re Blanchard Shingle Co., 164 Fed. 311, 
90 C. C. A. 243. 

Let there be a decree reversing the decree of the District Court and 
remanding the case to that court for further pruceedings in accordance 
with our opinions in this case and in No. 1302 above referred to. The 
trustée in bankruptcy recovers his costs in this court. 



PUGET SOUND ET.ECTEIC RY. v. MATSON. 

(Circuit Court of Appeals, Nlnth Circuit. May 6, 1918.) 

No. 3092. 

1. Appeal and Ebror «©=1002 — Review — Verdict. 

A verdict on conflictlng évidence ■wlll not be revlewed on aK>éal. 

2. Appeal and Errob iS=>1060(4) — Harjiless Eebor — Misconduct of Counbel. 

Thougli plalntiff's counsel was guilty of nilsoonduct in telling défend- 
ant'» witness that he would hâve hlm punlshed for perjury, If he testl- 
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fled as he had on a previous trial, yet, where the witness dld not 
change his testimony, and the jury disregarded its flnding for plaintlfC, 
the verdict need not be set aside because of the improper conduct of 
plaintifï's coimsel. 

3. Tbial <g=»295(10) — Injuries to Parsesgees — I^steuction Assumino Facts. 

Where défendant asserted that plaintiflf was not a paasenger at the 
tlnie of his Injuries, a charge on the respective degrees of care to bo 
exercised by passenger and carrier iieUl, in vlew of the remainder of 
the charge, not to take that contention from the jury by assuming that 
plaintiff was a passenger. 

4. Cakbiees <©=3321(6) — Injuries to Passengebs— Actions — Instructions. 

In an action for Injuries received wlien plaintiff attempted to board 
defendant's car, where It was defendant's contention tliat plaintiff wa3 
not accepted as a passenger, and tliat car was œoving at the time, in- 
struction charglng that if défendant dld not encourage plaintiff to board 
the car, and he "flew" at the side of the car, défendant only owed Mm the 
duty to refrain from willfully Injuring him, held not improper by reason 
of the use of the word "flew." 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington ; Edward E. Cushman, 
Judge. 

Action by Alexander Maison against the Puget Sound Electric Rail- 
way. Judgment for plaintiff, and défendant brings error. Affirmed. 

Frank D. Oakley, of Tacoma, Wash., for plaintiff in error. 
Ralph Woods and Charles L,. Wescott, both of Tacoma, Wash., for 
défendant in error. 

Before GIEBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Plaintiff below, Matson, was injured by an 
electric train operated by the défendant below. Matson recovered a 
verdict. He testifîed : That at about 1 1 o'clock at night, when the train 
came into Pacific City bound for Tacoma, it stopped an instant at the 
dépôt and let one man off ; that he was standing at the lower end of the 
dépôt when the train came in and stopped ; that he started to go up to 
board the car, grabbed the handhold with his right hand and was 
going to step on the car, when the train started with a jerk, puUed him, 
overbalanced him, threw him around, and the wheel went sideways 
across his foot ; that he saw no conductor ; that when the train stop- 
ped before the accident he was standing close to a turnstile, which was 
at the end of the platform in front of the station house ; that he did 
not run to catch the car ; that the vestibule was open ; that he saw a 
man when he came from the car, but he could not say what step the 
man got off of ; that.he passed the man near the turnstile; that when 
he boarded the car the door was opposite the door of the dépôt. 

[ 1 ] There was évidence by the défendant to the effect that Matson 
was seen running on the road toward the dépôt about the middle of the 
Street at the time that the train was standing at the dépôt. But, at most, 
there was a conflict of évidence, and the verdict upon the facts will not 
be disturbed by this court. 

[2] The défendant asks reversai because of the misconduct of coun- 
sél for plaintiff during the trial. The défendant called a witness named 
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Shull, who testified to the effect that just before the accident he saw 
Matson running in the road, about the middle of the street, toward the 
dépôt. We quote from the redirect examination carried on by counsel 
for défendant: 

"Q. Now, dld yon hâve a conversation thls momlng wlth Mr. Woods In 
référence to what would happen to you If you testified thls mornlng? A. Mr. 
Woods spoke to me In the hall ont there thls mornlng. Q. What dld he say 
wlth référence to your appearing hère as a witnessî A. He sald, If I lied like 
I dld the other tlme, he wonld send me to the penltentlary. Q. When did he 
tell you thatî A. About an hour ago. Q. He told you, if you lied llke you dld 
the other tlme, he would hâve you arrested for perjury, dldn't he? A. Xes, 
and hâve me sent to the penltentlary." 

The witness was then excused, and the following colloquy was had; 

"The Court (addresslng Mr. Woods): If he lied tlie other tlme, why hâve 
you not had hlm arrested before thls tlme? 

"Mr. Woods: Your honor wlll reniemher that in the other trial (Inter- 
rupted) — 

"Mr. Oakiey : I do not thlnk It Is necessary to hâve any explanntlon. 

"The Court: If you made that remark in good falth (interrupted) — 

"Mr. Woods: I made that remarb In good falth. 

"The Court: Why dldn't you hâve hlm arrested when thls trial came ofCî 
Why were you holding It over him when he was a witness In this case? 

"Mr. Woods: The testlmony Is practlcnlly the same now as It was before, 
that he stood there 50 or 75 feet away; he test 1 lied that he recoguixed the 
witness ; I understood the witness to testify in the other trial that he 
recognized this man (Interrupted) — 

"The Court: I did not ask you to rehash thls testlmony, but If you thought 
he had perjured hinisi'lf, and If you were able to prove it, It would seem to 
be your duty to start that luosecution, and uot try to influence his testlmony 
in this trial by talklng to hiin about It. 

"Mr. Woods: M'ell, ail I want Is the truth, and I cannot se« where he is 
telliug the truth. 

"Mr. Oakiey: It Is an attempt to Intlmldate a witness» 

"(Défendant rests.)" 

We are of one mind in condcmning the conduct of counsel for Mat- 
son. It was highly discreditable, and the authority of the court might 
with ail fitness hâve been invoked to punish in appropriate manner. 
Savin, Petitioner, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150. But 
there is nothing to warrant the belief that the witness was affected by 
the threat of counsel. His testlmony as to the material points in the 
case was positive, and directly in support of the theory advanced by 
défendant. The jury weighed the credibility of the witness, and evi- 
dently did not believe his statements. As no direct préjudice to the 
rights of the défendant appears, we are not prepared to say that as a 
matter of public policy the District Court erred in not setting aside the 
verdict of the jury. 

[3] Error is assigned because the court, in th© course of an instruc- 
tion explaining that it was the duty of a passenger to exercise ordinary 
care for his own saf ety when he attempts to board a train, said : 

" * • * But the passenger, and the plalntlff In thls case, by the same 
ruie is not held to that high degree of care wbich the carrier was bound to 
use." 
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It îs argtied that by the instruction the plaintiff was to be considered 
a passenger, whereas défendant denied that he was in such relationship 
to it. But the force of such a contention is lost when the whole in- 
struction is examined, for by its terms the court expressly told the 
jury that before applying the rules of degree of care it was necessary 
for them to find that the plaintiflf had become a passenger, and that 
before he could be considered a passenger he must hâve either niounted 
upon the train, or been in such a position that by his conduct it was 
shown that he desired to board the train, and that he was either seen by 
the agents of the carrier operating the train, or that his actions were 
such that, if they were vigilant, they should realize that he desired to 
take the train. Furthermore, after the court concluded its main charge, 
and défendant had excepted to the possible assumption by the court 
that the plaintiff was a passenger, the court said to the jury that he 
"did not mean in any way to intimate that the plaintiff was a passen- 
ger; whether the plaintiff was a passenger or not, he was bound to 
exercise ordinary care for his own safety." We think this removed 
ail chance of misunderstanding. 

[4] The court also charged that if the train were moving, and the 
vestibule were closed, and there was no invitation on the part of the 
défendant company to encourage the plaintiff in any way to board the 
car, and he "flew" at the side of the car, défendant did not owe him 
the exercise of ordinary degrèe of care, and only owed him the duty 
of refraining from willfuUy and purposely injuring him. The défend- 
ant criticized the statement of the court that, if the plaintiff "flew" at 
the side of the car, défendant owed him no duty, except as explained. 
We cannot think, however, that there could hâve been any préjudice to 
the défendant by the use of the word "flew." The meaning of the 
court was evidently that, if the plaintiff ran for the car after the ves- 
tibule was closed and the train was moving, the défendant carrier was 
relieved of the obligation to exercise that degree of care which was 
imposed upon it, if he had been a passenger seeking to board the train 
when it was standing still. 

When the whole charge of the court is considered, we believe it 
fairly stated the law, and that none of the assignments of error is 
well founded. The judgment is therefore affirmed. 

Afiîrmed. 



FIETH et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1018.) 

No. 1606. 

1. Indictment and Infoemation <S=5S7(8) — Averment of Time. 

An avernient in au Indictment that tlie conspiracy charged was formed 

"on the day of May, 1917," lield suffieiently deflnite, where the 

statute charged to hâve been violated was enacted on May 18, 1917. 

2. CONSPIBACY <S=>43(1) — StJFFICIENCY OF INDICTMENT. 

An indictment for conspiracy is not bad for indefiniteness, where it al- 
lèges the purpose of the conspiracy, and describes the précise methods 
taken for carrying it out. 

m I I .-' I M — .. — ■— — ■-, ■■. I . , - ■ II. 

<&s»For other cases see same topic & KEIT-NUMBEE in ail Key-Numbcreâ Dlgests & Indexes 
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3. CoNSPiRACT iS=>33 — To Defraud United States — Obstrtjctino Eegistra- 

TION FOR MlLITARY SERVICE — "FUNCTION OF GOVERNMENT." 

A conspiracy to prevent persons of draft âge from Teglstering as re- 
quired by law is one to defraud the United States by obstinicting a "func- 
tion of the government." 

[Eîd. Note. — For other définitions, see Words and Phrases, Second Sér- 
ies, Governmental Funetion.] 

4. Conspiracy <^=>iS — To Prevent Draft Registrations — Instructions. 

Instructions, in a prosecution for conspiracy to defraud the United 
States by preventing registration of persons for military service, ap- 
proved. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Criminal prosecution by the United States against Edwin Firth, 
Hilton Bias, Raymond Green, and Henry Howes. Judgment of con- 
viction, and défendants bring error. Affirmed. 

Seymour Stedman, of Chicago, 111., for plaintiffs in error. 
Lon H. Kelly, U. S. Atty., of Gassav/ay, W. Va. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. [1] The défendants were convicted under 

an indictment charging conspiracy "on day of May, 1917, 

* * * to defraud the said United States, by impairing, obstruct- 
ing, and defeating a lawful funetion of the government of the said 
United States, to wit, the registration for military service of ail maie 
persons between the âges of twenty-one and thirty, both inclusive, 
as provided by the act of Congress passed May 18, 1917." The 
overt act charged was the circulation of a printed circular in thèse 
words : 

"Are we facing a iriilitarizeil America? War has been declared without a 
référendum vote of the people. Conscription lias been tlirust on an unwilling 
people witliout a referen<him. Will compulsorj' military service be the next 
qut^tionable innovation? We hâve newspaper talk about 'Democracy' ; let us 
hâve It in reality, in oiir polltical, social and industrial relations. Deniand the 
référendum on ail vitiil public ipiestions. Deniand the repeal of the Con- 
script Act. West Mrgluia I>-gislatiire is planning to penalize strikes durlng 
war time. Opi)ose it. — Worknicii's Council of Défense." 

On the circular was a cartoon, representing a German soldier and 
a member of Congress in grotesque attitudes, and a citizen speaking 
to the congressman. Under the cartoon were the words : 

"American Father: Coine now, Mr. Congressman — none of that for my sons." 

A demurrer to the indictment was overruled. The statute pro- 
viding for registration for military service was enacted on May 18, 
1917. 40 Stat. 76, c. 15. Obviously the défendants were informed 
that they were charged with formation of conspiracy in the month 
of May after the enactment of the statute, for the indictment spe- 

Ê=»For otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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cifically allèges that the conspiracy was formed in violation of the 
statute. Ledbetter v. United States, 170 U. S. 606-612, 18 Sup. Ct. 
774, 42 L. Ed. 1162; Day v. United States, 229 Fed. 534, 143 C. C. 
A. 602. 

[2] The indictment is not subject to the objection of indefinite- 
ness, for it not only allèges conspiracy to obstruct registration for 
military service, but sets forth the précise methods the défendants 
intended to use to effect that purpose. Crawford v. United States, 
212 U. S. 183-192, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. 

[3] Counsel earnestly argued that, since the citizens who were 
called to register for military service had not commenced any serv- 
ice to the government, exhortation or persuasion to them not to reg- 
ister was not an obstruction of a function of the government. It is 
too plain for argument that préparation for war by registration for 
military service is as much a function of the government as the ac- 
tual waging of war. 

[4] There was sufficient évidence of conspiracy to go to the 
jury, and hence no error was committed in refusing to direct an ac- 
quittai of any of the défendants. Detailed statement of the anal- 
ysis of the évidence would be of no value. The défendants worked 
together in the same shop, and ail were opposed to registration and 
draft for military service. Printed circulars were placed by the de- 
fendant Firth, in the shop, tending to obstruct registration by induc- 
ing others to oppose it. The common understanding among the de- 
fendants was that thèse circulars should be distributed by ail of them 
for the purpose for which they were prepared, and there was évidence 
that each of the défendants did distribute some of thèse circulars. 
It was the province of the jury to détermine the credibility of the 
évidence and the inference to be drawn from it. It was not neces- 
sary to prove an expressly formulated agreement to obstruct the reg- 
istration. An unlawful combination may be inferred from conduct, 
and the conduct of thèse défendants taken in connection with their 
admissions was sufficient to warrant the inference of guilt. 

Since the évidence on behalf of the government consisted, not only 
of circumstances, but admissions of the défendants, the instruction 
based on the assumption that the évidence was entirely circumstan- 
tial was properly refused. 

We are unable to find any language in the charge expressing" the 
opinion that the distribution of the circulars set out in the indictment 
did obstruct the registration. On the contrary, the inference of pur- 
pose and effect to be drawn from the évidence was in explicit lan- 
guage left to the jury. 

Error is assigned in the refusai of this instruction : 

"It is your duty to presuiiie the tlefendants and each of them Innocent, and 
this presumptioa you should carry with you into the jury room; It is an es- 
sential prinelple of the law of the land and Is imposed upon you during your 
délibération as a jury." 

Ihe District Judge properly charged that the presumption of in- 
nocence continues only until it is overcome by évidence which sat- 
isfies the jury of the guilt of the accused beyond a reasonable doubt. 
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Coffin V. United States, 156 U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481 ; 
Wilson V. United States, 232 U. S. 563, 34 Sup. Ct. 347, 58 L. Ed. 
728. 

A careful examination of the whole record discloses no error. 

Affirnied. 



WELCH V. DANIELS et al. 
fCircnit Court of Appeals, Eighth Circuit. July 29, 1018.) 

No. 5088. 

JUDGMENT ©=828(4) CONCI.USIVENESS — BiLL — SUFFICIENCY. 

A bill in fédéral court to quiet title to land in Oklahoma, whlch al- 
leged a prier decree of tlie Oklahoma circuit court, quiellng title In de- 
fendant and determinlng the invalidity of the marriage under whlch 
plaintifC asserted title, vvas void by reason of statutes of Arkansas, In 
which State the marriage was celebrated, held defectlve, and properly dis- 
mlssed ; there being no .showing that such statutes were not put in Issue 
by the pleadlngs, or that the decree of the Oklahoma court was not 
based on its interprétation thereof. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Helen Welch against John A. Daniels, guardian, and oth- 
ers. From a decree dismissing the suit, complainant appeals. Af- 
firmed. 

Eugène S. Quinton, of Topeka, Kan., and George D. Rodgers, of 
Muskogee, Okl. (A. H. Vance, of counsel), for appellant. 

A. C. Towne, of Miami, Okl, W. H. Kornegay, of Vinita, Okl., and 
A. C. Wallace, of Miami, Okl., for appellees. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. Appellant brought suit to quiet her ti- 
tle to lands in Oklahoma and for an accounting, claiming to hâve an 
interest in property as the widow of James Welch. The défendants 
were the daughter of James Welch, his administrators, and the receiv- 
ers who had had possession of some of the property. The court sus- 
tained a motion to dismiss the bill, and this appeal is prosecuted from 
that order. 

Appellant's bill alleged that she was married to James Welch in 
Arkansas on May 5, 1913, and that he died intestate in Oklahoma on 
July 26, 1913. She also alleged that the défendant daughter of James 
Welch had brought suit against appellant about three years before, in 
the district court of Ottawa county, Okl., seeking to annul appellant's 
marriage to James Welch and to quiet her title to thèse lands as against 
appellant, and had procured a decree by that court finding that James 
Welch did not hâve sufficient mental capacity to make a marriage con- 
tract, nor to ratify and confirm it thereafter, and finding that appellant 

4=9For otber eues ne sain« toptc A KEY-NUMBBR in ail Key-Numbered Dleests & Indexe* 
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never was the wife of James Welch, and that the marriage was void, 
and the title to the lands was quieted in the daughter. 

The bill charged that this decree was void because the court was 
without jurisdiction to annul the marriage by reason of certain statutes 
of Arkansas (Kirby's Digest 1904), quoted as foUows: 

"Sec. 5172. Every maie who shall hâve arrlved at the full âge of seventeen 
yenrs, and every female who &hall hâve arrlved at the full âge of fourteen 
years, shall be capable In law of contracting marriage; if under those âges, 
their marriages are void." 

Also : 

"Sec. 5175. When either of the parties to a marriage shall be Incapable, 
from want of âge or understanding, of conseutlng to any marriage, or shall be 
incapable from physical causes of entering into the marriage state, or whero 
the consent of either party shall hâve boen obtained by force or fraud, the 
marriage shall be void from the time its nullity shall be declared by a court 
of compétent jurisdiction." 

The chief question in the case is whether appellant was entitled to 
reUef against the daughter of James Welch, as appellant was not oth- 
erwise entitled to relief against the other défendants. The argument 
of appellant concèdes that the decree of the Oklahoma district court 
conclusively détermines this case against her, if that court had juris- 
diction to enter such a decree. The District Court of Oklahoma is a 
court of gênerai jurisdiction (section 10, art. 7, Const. Okl.), and ap- 
pellant makes no complaint of its power to hear and détermine that 
suit, but complains because the court did not apply the laws of Ar- 
kansas, relating to annulment of marriages, in deciding the case, and 
asserts that it had no jurisdiction if it did not apply those statutes. 

Appellant claims that a proper construction of the Arkansas statutes 
prevents the annulment of a marriage except from and after the date 
of the decree. Without conceding that the Oklahoma court was bound 
to apply the Arkansas statute, we do not iind it necessary to décide this, 
the only question presented by appellant, because it does not arise on 
the record. The bill alleged that the suit in the Ottawa county dis- 
trict court was one to annul the marriage and to quiet title to thèse 
lands, and it set forth the findings of fact and conclusions of law and 
the decree entered by that court, but it does not appear from anything 
alleged in the bill, that the Arkansas statutes were not made an issue 
by the pleadings, nor that the decree of the court was not based upon 
its interprétation and application of those statutes to the facts in the 
case. 

As the claim of appellant that the decree was beyond the court's ju- 
risdiction rests upon a basis of fact that has no f oundation in the rec- 
ord, the decree will be affirmed. 
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BRIDGETON NAT. BANK v. WAY. 

In re SEELEY. 

(Circuit Court of Appeals, Foiirth Circuit. May 8, 1&18.) 

No. 1631. 

Bankruptcy <S=>440 — Review— Procédure. 

A "pétition for review," filed in a l>istrict Court in a bankruptcy pro- 
eeeding, is ineffeetual to remove tlie case for any purpose into Oie Circuit 
Court of Appeals. 

Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastern Dis- 
trict of Virginia, at Norfolk, in Bankruptcy; Edmund Waddill, Jr., 
Judge. 

In the matter of August Scriber Seeley, bankrupt. Pétition by the 
Bridgeton National Bank for review of order. On motion by Luther 
B. Way, trustée, to strike cause from docket and to dismiss pétition. 
Motion granted. 

J. D. Hank, Jr., Asst. Atty. Gen., of Richmond, Va., for the mo- 
tion. 

G. R. Swink, of Norfolk, Va., opposed. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Within four months prior to his adju- 
dication in a voluntary proceeding, the, bankrupt executed a deed of 
trust on certain personal property to secure two notes, amounting to 
?1,500, given by him to one of his creditors for a debt long overdue, 
and on which suit had been brought in a State court. The petitioning 
bank claims to bave discounted thèse notes before maturity, in good 
faith, and in the ordinary course of business. After hearing the par- 
ties in interest, the référée held that the deed of trust was a void- 
able préférence, directed the trustée to administer the proceeds of 
the property, which had been sold in the meantime, "as unincumbered 
assets of the bankrupt," and allowed the bank to prove the notes 
only as an unsecured claim. On March 7, 1918, the décision of the 
référée was "approved and affirmed" by the District Court. Nine 
days later, March 16, the bank filed in that court a "pétition for re- 
view," as it is styled, which recites the proceedings, quotes the con- 
clusion of the court respecting the deed of trust, allèges that it is 
erroneous in matter of law, and asks that it may be reviewed "by 
llie Circuit Court of Appeals of the Fourth Circuit of the United 
States." Thereupon ihe District Court ordered a review by this court 
of its order of March 7th, and directed the record to be filed with the 
clerk of this court within 30 days. No pétition to superintend and 
revise has been filed in this court as provided by rule 36 (233 Fed. 
XX, 146 C. C. A. xx), nor has any appeal to this court been taken. 
The trustée hère moves to strike the cause from the docket and to 
dismiss the pétition. 

«Ê=3For other cases see same toplc & KEY-NUMBER in ail Key-Numberea Dlgests & Indexes 
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There îs no need of discussion. It is enough to say that the so- 
called "pétition for review," filed in the court below, was wholly in- 
effectuai to bring the case into this court for any purpose, and con- 
sequently there is nothing before us for review. The motion to 
strike from the docket must therefore be granted, and it will be so 
ordered. Inasmuch, however, as the time within which an appeal 
might be taken appears not to hâve expired, the order will be without 
préjudice to the right of appeal by the bank, if it be so advised. Wheth- 
er the question sought to be reviewed can be brought up by appeal 
we do not décide. 

Motion to strike cause from the docket granted. 



EASTERN TRANSP. CO. v. UNITED STATES. 

(CircTilt Court of Appeals, Fourth Circuit. April 2, 1918.) 

No. 1598. 

Collision <©=»153 — Suit for Damages — Review on Appeal. 

Where the decree In a suit for collision has ample support in conflict- 
ing évidence, it eaunot be reversed by the appellate court. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty for collision by the Eastern Transportation Com- 
pany against the United States. From a decree for half damages, 
libelant appeals. Affirmed. 

John Henry Skeen, of Baltimore, Md., for appellant. 
Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Under statutory permission the East- 
ern Transportation Company filed a libel against the United States 
for damages to the barge John T. Donohue caused by collision with 
the United States steamer C-2 off Smith's Point, Chesapeake Bay. 
After hearing very confîicting évidence, the District Court found as 
a conclusion of fact that both vessels were at fault, and charged the 
United States with one-half of the damages to the John T. Donohue. 
Discussion of the évidence would be of no value. The conclusion of 
the District Court, having ample support in the évidence, cannot 
be reversed by this court. 

Affirmed. 

<g=»For other cases see aame toplc & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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BAY STATE ST. RY. CO. v. BUST. 

(Circuit Court of Appeals, First Circuit. June 21, 1918.) 

No. 1349. 

Master and Servant i©=3356 — Masteb's Liability for Injury to Servant — 
Wobkmen's Compensation Act. 

Uiider Rhode Island Workmen's Compensation Act, § 1, providing that 
it sliall not be a défende "that the employé lias assumed the risk of the 
injury," it is immaterial wliether tlie risk was assumed by acts of tlie 
employé or by liis coutract ol' employmeiit. 

In Error to the District Court of the United States for the District 
of Rhode Island; Arthur ly. Brown, Judge. 

Action at law by Cecelia Rust against the Bay State Street Railway 
Company. Judgment for plaintif!, and défendant brings error. Af- 
firmed. 

William R. Harvey, of Newport, R. I. (Sheffield & Harvey, of New- 
port, R. L, on the brief), for plaintiff in error. 
Everett L,. Walling, of Providence, R. L, for défendant in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and HALE, 
District Judge. 

HAIvE, District Judge. The plaintifif below recovered judgment 
against the défendant, under the Rhode Island Employers' Liability 
Act (section 14, c. 283, of the General Laws of Rhode Island 1909), 
as supplemented by the Rhode Island Workmen's Compensation Act 
(chapter 831 of the Public Laws of 1912), for the death of her husband. 
Harold H. Rust, on December 11, 1916, alleged to hâve been caused 
by the négligence of the défendant, while in its employ as a lineman, 
engaged in renewing wires on one of its pôles in Newport, R. I. 

The railroad had not accepted the Workmen's Compensation Act. 
Section 1 of that act provides as follows : 

"In an action to reeover damages for personal injury sustained by acci- 
dent by an employé arislng out of and in the course of hls employment, or 
for death resulting from personal injury so sustained, it shall not be a dé- 
fense: (a) That the employé was négligent; (b) that the Injury was caused by 
the négligence of a fellow employé; (c) that the emploj'é bas assumed the 
risk of the Injury." 

The railroad contends that, although the above statute applied, and 
deprived it of the défense that Rust "had assumed the risk of the in- 
jury," still, under its gênerai déniai, it is entitled to rely upon a con- 
tractual assumption of the risk by him, as opposed to a voluntary as- 
sumption of the risk; that, upon the évidence, it appears that he con- 
tractually assumed the risk of the dangers which caused his death; 
and that, at the end of the testimony, the District Court should hâve 
directed a verdict for the défendant. This question is raised by the 
assignments of error. 

The issue brought before the court below was the question of the 
defendant's négligence. The plaintiff stated a case of négligence. In 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the several counts, which we need not recite in détail, it was alleged 
by the plaintiff in substance: That on December 11, 1916, Rust was 
a lineman on the defendant's electric railway in Newport, engaged in 
renewing wires ; that the défendant f ailed to meet its duty of provid- 
ing him with a reasonably saf e place to work ; that it set him to work 
in close proximity with electrical appliances and instrumentalities 
which were not reasonably safe and suitable ; or, if saf e and suitable 
under some circumstances, on the morning in question they were not 
safely and suitably insulated so as to protect the lineman from dan- 
gers of which he was ignorant and of which he was not wamed; that 
the défendant was négligent, in that it failed to insulate dangerous 
terminais while Rust was working on the top of the pôle near such 
terminais, and in failing to warn him of the dangerous condition of the 
various terminais. The issue of fact at the trial was the question of 
defendant's négligence. The plaintiff offered testimony tending to 
show that Rust was ordered upon a pôle by the defendant's foreman, 
to renew certain wires ; that there was on the pôle a pothead which 
was the direct cause of his death ; that this pothead was attached by 
a bracket projecting outward from the second cross-arm ; that the pot- 
head was a device for attaching overhead wires to certain other wires 
which came up the side of the polc inside a lead cable ; that thèse 
latter wires were not attached to the overhead wires, but were con- 
nected in a manhole in the sidewalk to an underground cable which 
carried a high voltage and was dangerous to human life; that, when 
not so arranged, thèse wires did not indicate electrical dangers. There 
was testimony tending to show that Rust did not hâve knowledge of 
certain dangerous conditions to which he was exposed and was not 
wamed. There was also testimony that the potheads were not of a 
reasonably safe and suitable construction ; that they were not properly 
insulated ; and that it was not proper construction to allow exposed con- 
tacts to remain with high voltage current running through them, with- 
out some means, in the nature of a warning sign, to indicate that they 
were alive. 

The defend^mt offered testimony to show that the potheads were of 
the best kind known to the art, that they were properly insulated, that 
they were kept in a reasonably safe and suitable condition, and that 
there was some warning given. On the question of négligence there 
was conflicting évidence. The railroad contends that there was conclu- 
sive évidence that its electrical System was of approved construction; 
that the conditions confronting Rust at the time of the injury presented 
obvious dangers, which should hâve become apparent to the lineman by 
the reasonable exercise of his faculties ; that, by his agreement, he con- 
tractualiy assumed the risks from which he suffered injury and death; 
that the provisions of the Workmen's Compensation Act do not apply, 
so far as they relate to the taking away of this assumption of risk as a 
défense, inasmuch as his contract of employment necessarily required 
him to work around obviously dangerous apparatus ; and that défend- 
ant is entitled to rely upon this fact under its gênerai déniai. 

The courts undoubtedly recognize two ways by which an employé 
may assume the risk of the dangers arising in the course of his em- 
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ployment. He may assume a risk by his own acts. He may also as- 
sume a risk which is well stated in Tuttle v. Milwaukee Railway, 122 
U. S. 189, 195, 7 Sup. Ct. 1166, 30 h. Ed. 1114, in which case Judge 
Cooley is referred to as saying that, when an employé engages in his 
employment, he does so in view of ail the incidental hazards of the 
business when reasonably conducted, and that he and his employer, 
when fixing the terms and agreeing upon the compensation, must 
hâve contemplated thèse hazards as having an immédiate bearing upon 
their agreement ; that the employé well knows that he will be exposed 
to an incidental risk ; and that he must be supposed to hâve contracted 
that, as between himself and the master, he would run this risk. 

In passing the Workmen's Compensation Act, the Rhode Island 
Législature was dealing with a matter of public interest, for the pro- 
tection of a great class of our citizens. Its législation should not re- 
ceive a narrow construction. The Législature used the plain, broad 
language that in an action to recover damages for personal injuries 
sustained by accident hy an employé, in the course of his employment, 
it shall not be a défense "that the employé assumed the risk of the in- 
jury." The Législature had before it the well-known condition that 
there are the two ways which we hâve mentioned by which an em- 
ployé may assume the risk of injury; namely, by his acts and by his 
agreements. Nothing is brought to our attention which tends to the 
conclusion that the Législature intended to exclude one way of assum- 
ing risk, and to permit another. Nothing before us leads to the in- 
ference that the Législature did not intend to exclude the entire mat- 
ter of assumed risk, regardless of classifications as to the différent ways 
by which a risk may be assumed. The Législature may well hâve had 
in mind, also, that the master's liability dépends upon négligence; and 
that évidence of négligence is often directed to what an employé is do- 
ing under his agreement of service. And it is sometimes of little 
practical importance whether it be f ound that a certain risk is assumed, 
or that, under the contractual relations existing between the master 
and the servant, no négligence is found on the part of the master. 
This is illustrated in Ashton v. Boston & Maine Railroad, 222 Mass. 65, 
109 N. E. 820, L. R. A. I916B, 1281, which case is relied on by the 
défendant. In that case, the Massachusetts court had before it a con- 
dition in which the plaintifï's intestate was a foreman in the defend- 
ant's employ ; he was skilled in electrical matters ; he was under the 
duty of seeing whether the electric wires and appliances within the elec- 
tric zone were in repair, and to maintain and keep them in repair. 
When injured, Ashton was in the performance of this duty. In doing 
it he was killed. The court found that the record did not disclose 
any évidence of négligence on the part of the défendant. That was 
the décision of the case. What the court said further, beyond deciding 
the case, it is not necessary for us to consider. It is clear that if dan- 
gers ordinarily incident to a business, when properly conducted, are 
contractually assumed or, standing alone, are not évidence upon which 
a finding of négligence on the part of an employer could be predicated, 
we are not concemed with such a case. 
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In the case at bar nothing happened like the facts in the Ashton Case. 
Rust was a lineman; he was not a hunter for electrical trouble; he 
was under no duty to discover whether electrical appliances and in- 
strumentalities were out oi repair, and, if so, to repair them; he did 
not go upon the pôle to see whether the pothead needed to be repaired 
or needed any further insulation; he was there to do his duty as a 
lineman in renewing wires on defendant's pôles; and his injury was 
not due to a danger incident to the business in which he was engaged, 
when such business was reasonably conducted. There was évidence 
tending to show that he met his death by reason of the failure of the 
railroad to exercise the care of a reasonably prudent man in providing 
suitable electrical appliances and instrumentalities, in keeping them 
properly insulated, and in sufficiently warning its employé. There was 
évidence, also, to the contrary. AU this évidence was given to the jury 
under proper instructions by the court below. We find no error in 
the action of the District Court in such submission of the case to the 
jury, and in refusing to direct a verdict for the défendant. 

The judgment of the District Court is affirmed, with interest; the 
défendant in error recovers her costs in this court. 



LA CROSSE PLOW 00. v. PAGENSTKCHER. 

(Circuit Court of Appeals, Eighth Circuit. April 11, 1918. Rehearlng Denied 

July 8, 1918.) 

No. 4797. 

1. Appeal and Bbrob ®=»866(3) — Review — Questions Presented. 

Where the court dlrected a verdict for plaintifl, and defendant's motion 
for dlrected verdict was unaccompanled by any other request, and nelther 
party requested that any fact In Issxie be submltted to the Jury, the only 
question for review by the appellate court Is whether there Is any évi- 
dence to support the verdict. 

2. TaiAL €=>177 — DiBBCTiON of Verdict — Argument. 

Where each party moved for a dlrected verdict in its favor, the 
court had power to direct a verdict, aotwlthstandlng the case had been 
partlally argued to the jury. 

3. Appeal and £^bbob ®=»883 — Direction or Verdict — Pbopriett. 

Where défendant requested a dlrected verdict at the close of plalntUE's 
évidence, and agaln at the close of ail of the évidence, it cannot De 
heard to say that the case ought to hâve gone to the jury ; plaintifl's mo- 
tion for dlrected verdict having been granted. 

4. Pbincipai, and Agent <®=»89(8) — Commissions — Sales Agent. 

In an action for commissions clalmed as a sales agent, évidence held to 
warrant a flnding that the plalntifC did not agrée to wait for commissions 
untll purchase-money notes received by défendants should be pald. 

Stone, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, .Tudge. 

Action by Louis Pagenstecher against the La Crosse Plow Company^ 
a corporation. There was a judgment for plaintiiï, and défendant 
brings error. Affirmed. , _ 

^swlfor other cases see same toplc & KBT-NtTMBER in ail Key-Numbered Dlgesta & Indexes 
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Charles H. Schweizer, of La Crosse, Wis. (M. A. Hall, of Omaha, 
Neb., on the brief), for plaintiff in error. 

David A. Fitch, of Omaha, Neb. (Raymond T. Cofifey and Gurley 
& Fitch, both of Omaha, Neb., on the brief), for défendant in error. 

Before CARIAND and STONE, Circuit Judges, and RINER, Dis- 
trict Judge. 

CARLAND, Circuit Judge. Défendant in error, plaintifï below, 
sued the Plow Company to recover commissions claimed to be due 
him under a written contract as sales agent. The commissions sued 
for were claimed on sales made to one Howard. They consisted of 
two items. The first item, of $6,621.09, was for sales for which notes 
were given by Howard. The second item, of $2,105, was for imple- 
ments sold to Howard, but taken back by the Plow Company. The 
contract provided that one-half of the commission should be payable 
"on receipt of and acceptance of order, balance when accounts are 
paid or settled by note." The sales were made prior to November, 
1912, under a contract dated November 9, 1910, and extended until 
November, 1912. That the first item and one-half of the second had 
been earned and were due by November, 1912, is not disputed. The 
whole contention at the trial was over the question as to whether the 
plaintifï had agreed to waive the payment of the commissions until the 
Plow Company had received payment from Howard, there being no 
évidence that such payment had been received by the Plow Company. 

At the close of ail the évidence, counsel for both parties moved the 
court for a directed verdict. The court denied the motion of counsel 
for the Plow Company, and directed a verdict in f avor of plaintifï for 
the sum of the first item and one-half of the second, with interest, less 
$876.95, the amount of a counterclaim pleaded by the Plow Company, 
which was undisputed. The Plow Company bas removed the case 
hère assigning the foUowing errors: (a) The refusai to direct a ver- 
dict in its f avor ; (b) the granting of the motion of the plaintiflF for a 
directed verdict; (c) the allowance by the court of interest on plain- 
tifif's demands thereof from December 12, 1912. 

[ 1 ] The motion for a directed verdict on the part of counsel for the 
Plow Company was unaccompanied by any other request, and neither 
party requested that any fact in issue be submitted to the jury. In this 
condition of the record the only question now open is as to whether 
there is any évidence to support the verdict. Beuttell v. Magone, 157 
U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654; Empire State Cattle Co. et 
al., V. Atchison, Topeka & S. F. Ry. Co., 147 Fed. 457, 11 C. C. A. 601 ; 
Id., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70; 
Minahan v. Grand Trunk Western R. Co., 138 Fed. 37, 70 C. C. A. 
463 ; Melton et al. v. Pensacola Bank & Trust Co., 190 Fed. 126, 111 C. 
C. A. 166; Farmers' & Merchants' Bank v. Maines, 183 Fed. 37, 105 
C. C. A. 329 ; American National Bank v. Miller, 185 Fed. 338, 107 C. 
C. A. 456 ; United States v. Two Baskets, 205 Fed. 37, 123 C. C. A. 
310; In re Iron Clad Manufacturing Co., 197 Fed. 280, 116 C. C. A. 
642 ; Southern Pac. R. Co. v. United States, 222 Fed. 46, 137 C. C. 
A. 584; Breakwater Co. v. Donovan, 218 Fed. 340, 134 C. C. A. 148; 
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Allegheny Valley Brick Co. v. C. W. Raymond Co., 219 Ked. 477, 135 
C. C. A. 189; Anderson v. Messinger, 158 Fed. 251, 85 C. C. A. 468; 
Western Express Co. v. United States, 141 Fed. 28, 72 C. C. A. 516. 

[2, 3] The fact that the case had been partially argued to the jury 
when the court directed the verdict for the plaintiff does not alter the 
légal relations of the parties to the record. The power to direct a ver- 
dict existed at the time the direction was made. Counsel for the Plow^ 
Company, having requested the court to direct a verdict at the close of 
the plaintifï's évidence and again at the close of ail the évidence, cannot 
be heard to say that the case ought to hâve gone to the jury. That the 
plaintiff was entitled under the contract to what the court gave him is 
undisputed, unless the évidence introduced by the Plow Company, 
tending to show that the plaintifï had agreed to wait for the amount 
due him until the Plow Company had received payment for the imple- 
ments sold, was so clear and undisputed that no verdict in opposition 
thereto would be allowed to stand. 

[4] We proceed, then, to consider whether the évidence upon the 
subject mentioned was undisputed. In this connection we quote the 
foUowing f rom the brief of counsel for the Plow Company : 

"The principal Issue of fact relied upon by plaintiff in error, and restlng in 
part upon orul testimony wliieli was dlsputed by the défendant in error, was 
whether the latter liad nxade an agreement in respect to the Howard com- 
aaissioiis to the effect that he would wait for the payment of the same untlI 
the Howard notes were paid." 

We agrée with counsel for the Plow Company that there was a dis- 
puted question of fact, and a careful considération of the évidence con- 
vinces that there was évidence to sustain the verdict. We do not think 
the court erred in regard to the question of interest. The debt on 
which the interest was allowed was the debt which both parties agreed 
had been earned Pecember 12, 1912. 

The judgment below is therefore affirmed. 

STONE, Circuit Judge (dissenting). I am compelled to dissent from 
the conclusion reached by the majority of the court. To my mind the 
évidence is conclusive that défendant in error waived the présent pay- 
ment of the sums in suit. 



WILLAED et al. v. UNION TOOL OO. 

(Circuit Court of Appeals, Ninth Circuit. August 5, 19ia Kehearing Denie<l 
October 30, 1&18.) No. 3131. 

1. Patents (5=90(1) — Anticipation — Pbiob Abt. 

Where two bona fide applications for patents are pendlng at the 
same time, nelther is prior in art to the other. 

2. Patents ©=90(1) — Pbiobity Between Patents. 

When two patents for the same invention hâve been issued to independ- 
ent Inventors, the rule is thut the dates of thelr inventions are (1) the 
dates of the patents, (2) the dates of the applications, provided they sulH- 

ciently describe the Invention, and (.3) the dates of aetual réduction to 

practlce. 

3. Patents ©=90(5) — Date or Invention — Réduction to Pkactice. 

In the absence of other proof, the fillng of application for a patent is 
taken to be a réduction to practlce of the Invention. 

®39For other cases see same toplo & KBY-NUMBBE in ail Key-Numbered Dlgesta & Indexes 
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4. Patents <S=>91(1) — Phiority Between Patents — Bukden and Measuee or 

Pkoof. 

As between rival inventors whose applications are pendlng at the same 
tlme, the burden Is on hlm whose application Is second to sliow that ne 
was first to reduce the invention to practlce. 

5. Patems <S=>91(3) — PniORiTY Between Patents — Measurb of Pkooï. 

In a contest Iwtween rival inventors for prlorîty of invention, thelr ap- 
plications being pendlng at the same tlme and both inventors havlng re- 
duced their conceptions to practlce, the one whose application is second, 
in sustainlng the burden of proving that he was the first to reduce the 
invention to practlce, is required to establish his priority only by fair pré- 
pondérance of évidence and net by proof eonclusive in character or beyond 
a reasonable doubt 

6. Patents tg=526(l) — Validity — Combinations. 

The mère faet that hunian agency intervenes In an opération does not 
render a combination unpatentable, nor Is It necessary that the action of 
the éléments be simultaneous, nor that one of the éléments shall so enter 
into the combination as to change the action of the others; but It is 
suffieient if there be some joint opération of the éléments produeing a re- 
sult due to their co-operative action. 

7. Patents <S=>26(2) — •'Combination" — New Eesult. 

To constitute a patentable "combination," the resuit Itself need not be 
new, but it is suffieient if an old resuit be produced in a more facile, 
economical, or efficient way. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Combination.] 

8. Patents ®=382S— Validitt and Inpmnqement — Well-Bobing Appabattjs. 

The Willard and Wilcox patent, No. 1,064,270, for a well-boring appara- 
tus, claims 6, 7, 8, and 9, held not antlcipated, valld, and infringed. Olaims 
1, 2, 3, 4, and 5 for combinations held Invalid as not for true combinations 
in a unitary structure. 

9. Patents iêS525 — Aggregation — Detaciied Parts. 

A well-boring apparatus patent, for combination of a drive bushing de- 
vice for rotating the string, witli "slips" for holding the string in posi- 
tion while removing or restoricg it, the slips being removable by hand 
when not in use, held a mère aggregation, and not a combination, since 
tbe manual use of a tool or an unattached movable device cannot be 
made an élément of a combination claim. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Edward E. Cush- 
man, Judge. 

Suit in equity by Arthur G. Willard and William W. Wilson against 
the Union Tool Company. Decree for défendant, and complainants 
appeal. Reversed in part and affirmed in part. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for appellants. 
Frederick S. Lyon, of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appeal in this case involves the 
decrees of the court below in two suits for infringements of pat- 
ents, namely, Willard and Wilson against the Union Tool Company, 
and the same plaintififs against the Oil Well Supply Company and R. 
H. Herron. Both suits are upon patent No. 1,064,270 issued to Wil- 
lard and Wilcox on June 10, 1913, on an application filed March 11, 
1912. Submitted with thèse cases in the court below was the case 
of Griffin et al. v. Wilson et al., upon patent No. 1,067,330, issued. 
253 F.— 4 
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July 15, 1913, to T. J. Griffin, on his application which was filed Oc- 
tober 5, 1911. From the decree in the latter case which held the Grif- 
fin patent void as anticipated by the prior art, fio appeal has been 
taken. 

The appellants' patent is for a well-boring apparatus, and relates 
to well borers which are provided with rotary tops whereby the ro- 
tation of the boring tool and the string of pipe sections extending 
from the same is caused ; the rig being employed in raising and low- 
ering the boring tool and string in performing the opérations inci- 
dent to drilling. The patent contains two gênerai groups of claims. 
The second group, which embraces claims 6, 7, 8, and 9, will be first 
considered. The nature of those claims is fairly represented by claim 
6, which is as follows : 

"In Improvements of the eharacter disclosed, the comblnation with a rotary 
table and a well-boring string; of a bushing fittlng within the table and 
formed to surround and grip the string and impart rotation from the table 
theroto ; and a meniber upon the string formed and disposed In a position to 
engage with said bushing and withdraw the same from the table upon the 
élévation of of the string." 

The court below found that ail of this combination was covered 
by the patent to Griffin of July 15, 1913, except the last élément, the 
"member upon the string formed and disposed in position to engage 
with said bushing and withdraw the same from the table upon the 
élévation of the string," and held that, although that élément was 
not mentioned or claimed in the Griffin patent, it was plainly disclos- 
ed therein, and that Griffin had the conception of ail the claims in- 
volved in the patent in suit at the time of the filing of his application 
which was prior to the application for the appellants' patent, and that 
the presumption arose therefrom that Griffin had then reduced the 
same to practice, and held that where the contest is between a pat- 
entée or his successors in interest and another person, or his succes- 
sors in interest, and such other person has been shown to hâve re- 
duced to practice the combination claimed prior to the filing date of 
the application of the patentée, the burden rests upon those suing un- 
der the patent to show a réduction to practice prior to that of the 
alleged infringer, and that, since such réduction to practice was not 
shown by the high degree of proof required, it foUowed that the 
claims of the Willard and Wilcox patent were void. In brief, the po- 
sition of the trial court was, not that the combination described in 
the appellants' patent did not involve invention and was not patent- 
able, but that Willard and Wilcox were not the first inventors there- 
of, and that, since Griffin made no claim for that élément of the com- 
bination which would hâve rendered his invention patentable, he 
thereby relinquished the combination to the public, and ail were free 
thereafter to use it. 

The cpntest hère does not arise between two rival patentées. It 
is not between the owners of the patent to Willard and Wilcox, and a 
manufacturer under the Griffin patent. It is between the owners of 
the former patent and persons who are admittedly infringers if the 
claims of that patent are sustainable. It is not claimed that Willard 
and Wilcox got from Griffin the idea of their combination, or that 
they were not original inventors of the same. 
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[1] The contention is that inasmuch as Griffin's application for 
patent was prior in time and therein the combination was described, 
although one of its éléments was net claimed as part of the inven- 
tion, it follows that Willard and Wilcox were not the inventors of 
the combination. If it be assumed that the Griiîfin invention covers 
the combination hère in question, we hâve the situation of two in- 
dependent inventors whose applications were pending at the same 
time, both of whom, in the absence of proof to the contrary, will be 
presumed to be original inventors. Where two bona fide applica- 
tions are pending at the same time, neither is prior in art to the oth- 
er, for neither can know of the contents of the other's confidential 
communication on file in the Patent Office. Mergenthaler Linotype 
Co. V. International Typesetting Mach. Co. _(D. C.) 229 Fed. 168. 

[2, 3] When two patents for the same invention hâve been issued 
to independent inventors, the rule is that the dates of their inventions 
are: (1) The date of the patents; (2) the dates of the applications, 
provided the application sufficiently describes the invention ; and (3) 
the dates of actual réduction to practice. In the absence of other 
proof, the filing of the application is taken to be a constructive réduc- 
tion to practice. In Kearney v. Lehigh Valley R. Co. (C. C.) 32 Fed. 
321, 322, Mr. Justice Bradley said: 

"The date of the iipplication, if it describes the invention sufficiently, is con- 
clusive évidence that the Invention was made prior to such date." 

[4, 5] The date of the Willard and Wilcox patent was prior to 
that of Griffin, but the latter's application was first in time. There 
was no évidence that the Griffin invention was ever reduced to prac- 
tice otherwise than by the filing of his application. There was évi- 
dence that the Willard and Wilcox invention was reduced to practice 
prior to the date of Griffin's application; but the court below held 
that the évidence was not of that high degree which was required, 
and applied the rule which the appellee herein contends for, that the 
évidence must be of that conclusive character which is required to 
establish the défense of anticipation or of prior public use, to which 
contention the appellee cites authorities which hold that in suits for 
infringement of patents the défense of anticipation or prior use must 
be established by proof, clear, positive, and unequivocal, and that 
nothing must be left to spéculation or conjecture. We cannot agrée 
that the rule is applicable hère. We think the rule to be applied is 
that which governs contests between rival inventors for priority of 
invention whose applications are pending at the same time, which is 
that, where both inventors hâve reduced their conceptions to prac- 
tice, the burden of proof is on him whose application is second to 
show that he was the first to reduce the invention to practice, and that 
in sustaining such burden he is controUed by the ordinary rules of 
courts of law with respect to the burden of proof, and is required 
to establish his priority only by a fair prépondérance of the évidence, 
and not by proof conclusive in character, or beyond a reasonable 
doubt. Wurts v. Harrington, 79 O. G. 337, 10 App. D. C. 149; Sundh 
Electric Co. v. Interborough Rapid Transit Co., 198 Fed. 94, 117 
C. C. A. 280; Evans v. Associated Automatic Sprinkler Co., 241 Fed. 
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252, 154 C. C. A. 172; Automatic Sprinkler Co. v. Walworth Mfg. 
Co. (C. C.) 60 Fed. 605. 

On behalf o£ the appellants, testimony was introduced to show that 
in the summer of 1911 the Wilson & Willard Manufacturing Com- 
pany, for the appellants, had manufactured and sold devices which em- 
bodied ail the features of the second group of the claims of their pat- 
ent. The witness Madsen, owner of the Madsen Iron Works, made the 
castings for those devices, and he testified that they were made of 
such diameter that the collar on the pipe would lift the bushing when 
the stem was raised into the derrick. He produced copies of invoices 
of castings which he made at différent periods between May and Sep- 
tember of that year. He testified that the first devices made were not 
so constructed that the bushing would be lifted when the stem was 
raised, but that during the summer the change was made, and he was 
positive that it occurred before September, because on the Ist of Sep- 
tember he changed his place of business, and in his memory he associ- 
ated the making of the devices with his former place of business. E. C. 
Wilson, the président of the Wilson & Willard Manufacturing Com- 
pany, testified that one of the devices was so made in the summer of 
1911, and that early in the summer it was installed and in opération by 
the Pacific Light & Power Company in the Sait Lake oil field west of 
lyos Angeles, under the superintendence of M. L. Thorn, and that he 
saw it there in use. It was in évidence that, at the time of taking the 
testimony in the case, Thorn was snowbound and inaccessible in the 
mountains of Nevada, and that, while the case was under submission, 
the appellants made application for leave to take his testimony, pre- 
senting his affidavit in which he deposed that in the summer of 1911, 
and prior to September he as such superintendent purchased from the 
appellants and used the rotary well-drilling outfit, with a drive bush- 
ing, and that the drive bushing of that outfit was directly engaged and 
withdrawn by the collar upon the élévation of the drive stem. The 
application was denied for want of diligence, and because the offered 
testimony was cumulative. W. W. Wilson, vice président of the Wil- 
son & Willard Manufacturing Company, testified that in August, 1911, 
he saw in use, under the superintendence of M. L- Thorn, a rotary rig 
containing the appellants' combination. Charles E. Wilcox, salesman 
for the Wilson & Willard Manufacturing Company, and one of the 
patentées, testified that he saw the device in opération by the Pacific 
Light & Power Company in the spring or summer of 1911, and that 
it was furnished by the Wilson & Willard Manufacturing Company. 
Arthur G. Willard, the other patentée, testified that the change in 
the diameter of the bushing so as to permit it to engage the collar on 
the stem was made at his direction at the instance of Wilcox from 
drawings produced by him, and that the first device so made was con- 
structed by the Madsen Iron Works in July, 1911. There was no con- 
tradiction of any of this testimony, and it was sufficient we think to sus- 
tain the burden of proof and to show that the Willard and Wilcox in- 
vention was reduced to practice two or three months before the date of 
the Griffin application for patent. 

Tuming to the other group of claims, we find that they are founded 
on a combination of the drive bushing device with certain devices called 
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"slips," vvhich are employed fof temporarily gripping the strîng and 
holding it suspended at any particular point of élévation. The slips are 
used in the opération of removing the string from the well and in the 
opération of restoring it thereto. The purpose is to hold the string firm- 
ly in place in order to permit its disjunction pièce by pièce, or the 
reconstruction of the same in a similar manner. In that opération the 
bushing device suspended on a collar of the stem is raised into the der- 
rick, leaving in the rotating table an inverted conical space, in which 
space the slips are placed by hand around the suspended string. The 
slips are adapted when in position to form a cylindrical opening slightly 
less than the outside surface of the pipe. The inner faces of the slips 
are eut with transverse serrations adapted to grip the outer surface of 
the pipe and thereby support the weight of the suspended string. The 
combination claims are f airly presented in claim 2, which is as follows : 
"Iiriprovements of the c-haracter dlsclosod coraprlsing In combination with 
a rotary table, a plurality of nieans of operative connection betvveen the same 
and a string and each fornied for separate application to the table in sub- 
stitntion for the other, there being interlocking means effective between one 
of said nieans ot operative connection and the table whereby the string may be 
rotateil npon rotation of the table ; the other of said means of operative con- 
nection being formed and adapted to coact throjgh the table and with slips 
to sustain the weight of the string." 

The combination claims were held void by the court below on the 
ground that they présent an aggregation and not a patentable combina- 
tion. Said the court : 

"When the slips or wedges are removed from the opening to allow the suD- 
Btitution of the drive bushing or nut, they are removed by hand and laid 
aside, hère or there ; far or near, as chance and the inclination of the operator 
may détermine, lea\ing them, for the time, to be a part neither of this or any 
other machine, beconiing a separate tool to be gone in search of when aguin 
neefled, recovered, returned. and agaln placed by hand in the opening before 
assuming any relation to the rest of the machine." 

And the court held that the mère fact that the opening in the table 
may be formed to accommodate in succession both the drive bushing 
for rotating the string, and the slips for hauling it up, does not render 
the table, the stem, the drive bushing, or the slips any part of one 
combination. 

[6,7] As we read the letters patent, the invention claimed is a 
combination of éléments to be used in connection with a rotary well- 
drilling apparatus, to facilitate changing from the opération of drilling 
to the opération of removing the drill string from the well, and vice 
versa, and its function is fulfilled in the accomplishment of those re- 
sults. The actual drilling of a well is only incidental, and is a func- 
tion aside from that of the combination. It is not therefore a com- 
bination of a rotary boring device with a device for holding the bor- 
ing pipe in position for disintegration or reconstruction, but it is a com- 
bination of certain features only of a boring device with a device for 
holding the same in position for a designated purpose. The mère 
fact that human agency intervenes in an opération does not render 
a combination unpatentable. Nor is it necessary that the action of the 
éléments be simultaneous. Pelton Waterwheel Co. v. Doble, 190 Fed. 
760, 111 C. C. A. 488; Burdett-Rowntree Mfg. Co. v. Standard Plung- 
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er E. Co. (C. C.) 196 Fed. 43; Novelty Glass Mfg. Go. v. Brooldield, 
170 Fed. 946, 95 C. C. A. 516; Krell Auto Grand Piano Co. v. Story 
& Clark Co., 207 Fed. 946, 125 C. C. A. 394. Nor is it necessary 
that one of the constituent éléments shall so enter into the combination 
as to change the action of the others. International Mausoleum Co. v. 
Sievert, 213 Fed. 225, 129 C. C. A. 569. It is sufficient if there be 
some joint opération performed by the éléments producing a resuit 
due to their co-operative action. National Cash Register Co. v. Ameri- 
can Cash Register Co., 53 Fed. 367, 3 C. C. A. 559 ; Toledo Comput- 
ing Scale Co. v. Moneyweight Scale Co. (C. C.) 178 Fed. 557; New- 
York Scaffolding Co. v. Whitney, 224 Fed. 452, 140 C. C. A. 138; 
Ohmer Fare Register Co. v. Ohmer, 238 Fed. 182, 151 C. C. A. 258. 
And the resuit itself need not bie new. It is sufficient if an old resuit 
be produced in a more "facile, economical, or efficient way." New 
York Scaffolding Co. v. Whitney, supra; Pelton Waterwheel Co. v. 
Doble, supra. 

[8, 9J But the difficulty in the way of sustaining the appellants* 
claims is that they do not exhibit a true combination. Under the patent 
laws protection is afïorded to an invention or improvement of an art, 
machine, manufacture, or composition of matter. In Yale & Greenleaf 
Manûfacturing Co. v. North, 5 Blatchf. 455, Fed. Cas. No. 18,123, 
Judge Shipman said : 

"A combination. in meclianism must consist of distinct mechanlcal parts, 
having some relation to each otlier, and eacli havtng some functlon In the 
organism." 

Says Robinson, section 153: 

"A combination is an instrument or oiwratlon formed by unlting two or 
more subordlnate instrimients or opérations In a new idea of means." 

Hère the éléments are not contained in a unitary structure, and the 
instrument is not formed hy uniting two or more subordinate instru- 
ments. The device for holding the pipe string in position is a detaçhed 
instrument which is no part of a machine or manufacture. The man- 
ual use of a tool or an unattached movable device cannot, we think, 
be made an élément of a combination claim. 

The decree as to claims 1, 2, 3, 4, and 5 is affirmed. As to the other 
claims, the decree is reversed, and the cause is remanded for further 
proceedings. 



LIQTJID CARBONIC CO. et al. y. GILCHRIST CO. 

(Circuit Conrt of Appeala, Seventh Circuit January 2, 1918. Rehearlng 

Denled Mardi 11, 1918. On Pétition for Modification, May 1, 1918.) 

No. 2504. 

1. Patents <S=s>26(2) — VAMDnr — "Invention." 

Whlle one who, by enlarging the slze of a patented article, makes It 
suitable for a new use, is not entitled to a patent, yet, where the Inventor 
combines a new élément with the old device, whereby a new and useful 
resuit Is obtalned, there Is "Invention," which is patentable. 

[Ed. Note. — For other définitions, gee Words and Phrases, First and 
Second Séries, Invention.] 

^=9For otber cases see saine tople & KEY-NUMBER In ail Ker-Numbered Dlgesta & Indozes 
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2. Patents i®=33^8 — Validity — Infrinoement. 

Tho Berman patent, No. 962,300, for a dlspensing apparatus for use at 
bars and soda fountains, to contain straws for drinking purposes, helû, 
valid and Infriuged as to clalm 2, though invalid as to daim 1. 

On Pétition for Modification. 

3. Patents <S=»325 — Excessive Claim — Disclaimek — Cosrs. 

Wliere, through inadverteiice, etc., a patentée lias claimed that of 
wliicli lie was not tlie flrst inveiitor, lie eannot, uiider Kev. St. § 4922 
(Comp. St. Ii>i6, § 94CS), recover oosts for infringement of tlie valid por- 
tion of the patent, wliere his diselainier was not filed prior to tlie be- 
ginning of suit. 

4. Patents ©=150 — Excessive Claims — Infbingement — Disclaimeb. 

tJnder Kev. St. §§ 4917, 4922 (Comp. St. 1916, §§ 9462, 9468), wliere a 
patentée through inadvertence, etc., claimed that of wliich he was not 
the original discoverer, but a diselainier was not filed before suit, no 
reeovery by the patentée for infringement of the valid portion of the 
patent can be allowed, unless diselainier be filed withln a reasonable 
time. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the Gilchrist Company against the Liquid Carbonic Company 
and William J. Eisenhardt. From a decree for complainant, défend- 
ants appeal. Reversed, with directions. 

The patent Involved is for a straw dlspensing devlce 
for use at bars, soda fountains, and the like, to contain 
straws used for drinking purposes, so that customers 
may take some therefrom, leaving the rest covered and 
protected. A patent theretor, No. 962,300, was issued to 
Berman June 21, 1910. The device is shown in patent ' 
Fig. 1. 

G is the plate or straw holder, attached in its center , 
to rod B, whieh, by grasping the handle H, is moved up 
or down within the oiiter cjiinder A. Cover Jlf is attach- 
ed to the upper part of the rod just below the handle, so 
that, when the holder C is lowered to the bottom of the 
cyllnder, tlie cover engages the top of the cylinder, elos- 
Ing it to air, dust, Aies, etc. Indentatlons P In the cylin- 
der arrest at the proper point the upward movement of 
the plate or holder. When the handle Is raised, the 
straws SiS are placed in the cyllnder, resting on the plate 
or holder. They naturally spread out at the top and ar- 
range themselves in spiral form, as shown in Fig. 1, 
Releasing the handle, the holder drops, and with It the 
straws, whicli in descending contract together in the cyl- 
inder, and when they reach the bottom are wholly con- 
tained within it; the cover closing over the top. When 
it is deslred to use a straw, the customer or the attendant at the bar lifts the 
handle, and when high enough the straws spread out as shown, one or more 
are withdrawn, and the handle released, whereupon the straws again drop 
Into the cylinder as before. 

The two claims of the patent are alleged to be infringed. They are: 

"1. In a dlspensing apparatus, an outer cyllnder having a perforation in Its 
bottom, a carrier comprising a central rod, a lower plate arranged to fit within 
said outer cylinder, an upper plate secnred to sald rod and constituting a 
cover for said outer cylinder, and an intégral handle projectlng upwardly 
from said cover. 




«gssFor othe7 cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
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"2. Tn a straw dlspensing devlee, an outer cylinder, a carrier comprislng a 
central rod, a lower plate arranged to fit witUin said cylinder secured to sald 
rod and constitutlng a support for the straws, an upper plate secured to said 
rod and constitutlng a cover for sald cylinder, an upwardly projecting Uandle 
for said cover, and means carrled by said outer cylinder for Umiting the 
movement of the carrier." 

The défense is invalldlty of the patent, on the prior art, and noninfringe- 
ment. The District Court found both claims valid and infringed, and decreed 
accordlngly. 

George P. Fisher, of Chicago, 111., for appellants. 
Fred Gerlach, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[ 1, 2] The nearest citation in the prior art, and the one mainly relied 
on for reversai, is Mcintyre, No. 629,586, 1899. It assumes to be in 
the "box or case" art, and to relate more particularly to boxes "adapt- 
ed to receive and hold pencils, penholders, rules," etc. Fig. 2 of that 
patent shows the device. 

The rod B is connected with the top G, which serves also 
the purpose of a handle to grasp it, and to the lower disk C. 
When G is grasped and raised it also raises disk C, bringing 
up and exposing pencils, etc., which bave been placed within 
the cylinder A, and when C is lowered the contents are re- 
"^^ tained wholly within the then covered cylinder. 

Mcintyre's device, used as a "scholar's companion" for 
holding pencils, etc., clearly présents in reduced form the 
structure of Berman's claim 1. If Mcintyre's device had 
only to be made on a larger scale, in order to use it as a 
straw dispenser, as described in Berman's claim 1, the latter 
would not be patentable over Mcintyre. The fact that a 
patented article, without addition, subtraction, or reorgani- 
zation, except to change its size, may be suited to a use 
wholly différent from that contemplated by its inventor, 
does not entitle the one who so enlarges it, and subjects it to the new 
use, to a patent for the enlarged device. But if, to adapt the patented 
device to the new use, an élément must be brought in, not found in the 
patented article, the combining of the new élément with the old device, 
whereby a new and useful resuit is obtained, generally involves inven- 
tion, which is patentable. 

Unlike Mcintyre's device, which was evidently designed for the in- 
dividual use of its possessor, Berman's contrivance is intended to be 
placed on bars and counters where the public may operate it, helping 
themselves to straws as may be required for use in drinking. If just 
the enlarged Mcintyre box were devoted to this use, it would find seri- 
ons handicap in the fact that, in lifting the straws, they would fre- 
quently be raised too high, thereby causing them to fall out of the cyl- 
inder onto the bar or floor, exposing them to unsanitary conditions, 
subjecting them to breakage, and involving the annoyance and labor 
of gathering them up and replacing them in the cylinder, perhaps only 
to be thrown out again by the next user. If Berman may be said to 
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have had the Mcintyre device in mind, he not only conceived its possi- 
ble adaptability to the new use, but realized that to make practical and 
successful the intended new use wouîd require a Hmitation on the up- 
ward movement of the straws to avoid the danger of spilUng them eut 
of the cylinder. This resuit he achieved by the very simple expédient 
of making indentations in the cylinder at places where the straws would 
be prevented from going higher than just high enough to spread them 
so the customer may withdraw such as he desires, retaining the othef s 
in the cylinder, without danger of their being thrown out through be- 
ing lifted too high. 

Appellant maintains that the expédient of an indentation for such a 
purpose is so old and so simple that its employment would not involve 
invention. Considered merely as an élément in a device this is un- 
doubtedly true. But, simple as it is, it remained for Berman to con- 
ceive, not only the possibiîity of the Mcintyre device in this new use, 
but also the additional élément essential to make the new structure 
practical and désirable for that use. In this we find Berman exercised 
invention whicli was patentable, and which is covered by his claim 2. 
Claim 1 omits this added élément. Respecting the validity of the pat- 
ent, we theref ore conclude that claim 2 is valid, and that claim 1 is in- 
valid on Mcintyre. 

To escape the charge of infringement, it is claimed appellant's device 
does not show t'iat the lower plate or holder "fits" in the cylinder, as 
stated in claim 2, and does not have "an upper plate secured to said 
rod." We do not think that the word "fit," as employed in claim 2, is 
to be considered as indicating such a fitting of parts as might be im- 
plied between a steam cylinder and its piston, but must be considered 
vi'ith référence to the object of the patent and the function of the plate 
or holder in such structures. There is no reason why the fit of the 
plate or holder in the cyHnder should be exact, and différence shown 
in this regard between appellant's and appellee's device is not at ail 
functional or essential. Appellant does not avoid infringement by fit- 
ting his plate within the cylinder more loosely than the patentée seems 
to have done. Appellant's upper plate or lid does not appear to be rig- 
idly secured to the rod, but it is slidably secured to it. The lid could 
not be removed from the rod without removing screws or cutting the 
métal. The construction of appellant's device is such that the user 
must lift a handle at the upper part of the lid. But in lifting this 
handle he must at the same time lift the rod thus slidably secured to it, 
and in lifting the rod he lifts the lower plate on which the straws re- 
pose, and he thus lifts and exposes the straws in the précise manner 
of Berman's claim 2. Therefore to ail intents and purposes appellant's 
lid is secured to the rod the same as is Berman's. It accomplishes the 
same resuit and in the same manner, and does not escape infringement 
merely because, after his lid is raised, there is the possibiîity of an ad- 
ditional movement by sliding the lid down the rod. This slidability in 
appellant's device is protected by a junior patent grant to Eisenhardt, 
No. 1,195,451, 1916; and, while this may show improvement of decid- 
ed merit, which is not necessary hère to be considered, yet, in so far as 
appellant's device incorporâtes the Berman conception of a rod to be 
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lifted at its upper end whether by grasping a handle intégral with the 
rod proper, or a handle on the upper end of the lid, which engages the 
rod, it infringes in this respect. The alleged infringing device incor- 
porating as it does, also, the indentations in the outer cylinder for ar- 
resting at the proper place the upward movement of the plate or straw- 
holder, we find claim 2 is inf ringed. 

The decree of the District Court should be modified, by finding claim 
1 invalid, and, as so modified, it is affirmed. 

On Pétition for Modification. 

[3, 4] Pétition for modification of the order of this court directs 
attention to sections 4917 and 4922, Rev. Stat. U. S. (Comp. St. 1916, 
§§ 9462, 9468) (see margin^) and it is urged there should be no decree 
in appellee's favor under valid and infringed claim 2 of the patent, 
unless claim 1, which we found to be void, was disclaimed as in thèse 
statutes provided, and that in no event is appellee entitled to recover 
any costs. 

That under the circumstances indicated in thèse statutes, benefit of 
any recovery by the patentée is denied unless or until disclaimer is filed, 
and that he is entitled to recover no costs where disclaimer is not filed 
prier to the beginning of the suit, appears to be too well settled by the 
statutes and the décisions applying them, to require further elucidation. 
Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609; 
Gage V. Herring, 107 U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601 ; Sey- 
mour V. McCormick, 19 How. 96, 15 L. Ed. 557; O'Reilly v. Morse, 
15 How. 62, 14 L. Ed. 601 ; Westinghouse v. Cooper, 245 Ked. 463, 
157 C. C. A. 625 ; Cummer & Son v. Atlas Dryer Co., 193 Fed. 993, 113 
C. C. A. 611 ; Herman v. Youngstown Car Co., 191 Fed. 579, 112 C. 

1 Sec. 4M7. Whenever, through Inadvertence, accident, or mistake, and wlth- 
cwt any fraudulent or deceptive Intention, a patentée has claimed more than 
that of which he was the original or flrst inventer or dlseoverer, his patent 
shall he valld for ail that part which is truly and justly his own, provided the 
sanie is a material or substantial part of the thing patented ; and any suclt 
patentée, his helrs or asslgns, vi'hether of the whole or any sectional interest 
theroln, mtiy, on payment of the fee reqtiired by law, niake disclaimer of sucli 
parts of the thing patented as he shall not ehoose to claim or to hold by vlr- 
tue of the patent or asslgnment, stating therein the extent of his Interest in 
such patent. 

St!C. 4922. Whenever, through Inadvertence, accident, or mistake, and with- 
out any wilful default or intent to defraud or mislead the public, a patentée 
has, in his spécification, claimed to be the original and flrst inventor or dls- 
eoverer of any material or snbstantial part of the thing patented, of which 
he was not the original and flrst inventor or dlseoverer, every such patentée, 
his executors, administrators, and asslgns, whether of the whole or any 
sectional interest In the patent, may maintain a suit at law or in equity, for 
(he infringement of any part thereof, which was bona flde his own, if it is 
a material and substantial part of the thing patented, and definltely distin- 
gulshable from the parts claimed vvithout right, notwithstanding the spécifi- 
cations may embrace more than that of which the patentée was the flrst In- 
ventor or dlseoverer. But in every such case in which a judgment or decree 
shall be rendered for the plaintifï no costs shall be recovered unless tha 
proper disclaimer has been entered at the Patent Office before the commence- 
ment of the suit. But no patentée shall be entitled to the beneflts of thia sec- 
tion if he has unreasonably neglected or delayed to enter a disclaimer. 
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€. A. 185 ; Novelty Glass Co. v. Brookfield, 172 Fed. 221, 97 C. C. 
A. 25 ; Fairbanks, Morse & Co. v. Stickney, 123 Fed. 79, 59 C. C. A. 
209; Metallic Extraction Co. v. Brown, 110 Fed. 665, 49 C. C. A. 147. 

Claim 1, which we found void, is material and substantial, though it 
does not appear that the daim was made through "any willful default 
or intent to defraud or mislead the public," but rather "through an in- 
advertance, accident or mistake." No disclaimer of it appearing to 
hâve been entered as in the statutes provided, but no unreasonable de- 
lay or neglect therein appearing, the order we heretof ore made must be 
and is set aside, and in lieu thereof we make the following order: 

The decree of the District Court is reversed, and appellee shall hâve 
■60 days after mandate herein is filed in the district court, in which to 
file there a certified copy of disclaimer of claim 1 of the patent which 
disclaimer is to be entered in the United States Patent Office ; and on 
the filing of such certified copy of disclaimer the District Court shall 
enter the usual decree for injunction and accounting under claim 2 of 
said patent, without costs to appellee. Failing to enter and to file 
such disclaimer as prescribed, the bill shall be dismissed at appellee's 
•costs. Neither party shall recover costs of this appeal. 



WATERBURY FARRKLL FOUNDRY & MACHINE CO. v. E. J. MANVILLE 

MACH. CO. 

(Circuit Court of Appeals, Second Circuit. April 25, 1918.) 
No. 235. 

Appeal f rom the District Court of the United States for the District 
of Connecticut. 

Bill by the Waterbury Farrell Foundry & Machine Company against 
the E. J. Manville Machine Company. From a decree for défendant, 
complainant appeals. Affirmed. 

For opinion below, see 253 Fed. 59. 

P. Farnsworth, of New York City (J. Edgar Bull, of New York 
City, of counsel), for appellant. 

Wetmore & Jenner and Oscar W. Jeffery, ail of New York City, 
for appellee. 

. Before WARD, HOUGH, and M ANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 



WATERBURY FARRELL FOUNDRY & MACHINE CO. v. E. J. MANVILLE 

MACH. CO. 

(District Court, D. Connecticut. September 13, 1917.) 

No. 1464. 

1. Patents <g=>174 — Minob Impbovements — Construction. 

Claims in patents for minor improvements in an art already well under- 
stood sliould be strlctly c6nstrued. 

2. Patents <S=>246 — Infeingemest — Omission of Eléments. 

Tlie omission of one élément of a claim to a patent averts Inf rlngement 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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3. Patents «=5»328 — Infringement — Machines. 

Patent No. 1,108,958, for an Improvement In die blocks nsed In métal 
headlng machines, héld not Infrlnged by patent No. 1,160,668, for an 
Improvement In swlnging die caps for headlng machines. 

In Equity. Bill by the Waterbury Farrell Foundry & Machine Com- 
pany against the E. J. Manville Machine Company to enjoin infringe> 
ment of a patent and for accounting. Bill dismissed. 

Decree affirmed 253 Fed. 59, C. C. A. . 

Philip Famsworth, of New York City, for plaintifï. 

Oscar W. Jeffery, of New York City, for défendant. 

THOMAS, District Judge. This case arises on final hearing on 
pleadings and proofs on a bill of complaint charging infringement of 
letters patent of the United States No. 1,108,958, issued September 1, 
1914, to Richard Lester Wilcox, assignor to the Waterbury Farrell 
Foundry & Machine Company, for new and useful "improvement in 
die blocks" used in métal heading machines. The bill asks for an in- 
junction and an accounting. The answer dénies the material allégations 
of the bill, and the défense is that the patent in suit, if construed so 
broadly as to include the defendant's structure, lacks patentable novelty, 
and, if strictly construed, as the défendant insists it should be, by rea- 
son of the prior art, the proceedings in the Patent Office, and the self- 
imposed limitations in the spécification and tlie claims, it is not in- 
fringed. 

The invention, as stated in the spécification^ 
"relates to a die Wock of the type used In a headlng machine for holding the 
dies, aad has for Its object, among other thlngs, to so design and construet the 
several parts of the block that tJie body member thereof may be attaehed 
to the header, and not requlre remoral therefrom to adjust the dies, or for 
any slmllar reason, and to connect therewlth a cap or cover that may be 
readlly moved Into and out of Its closed position, wlthout séparation from the 
body member, and with the minimum labor and Inconvenlence." 

The patentée, in the spécification, continues and says: 
"My InTention conslsts In the die block, having certain détails of construc- 
tion and comblnations of parts, as wlll be herelnafter described and more 
partleularly polnted out In the claims." 

The claims alleged td be infringed are the first, third, and fourth, 
which are as f ollows : 

"1. In a die block, the combinatlon, wltli a body member, of a cap pivotally 
comiected therewlth, and means for securlng sald cap to sald body member in 
its closed position." 

"3. In a die block, the combinatlon with a body member, having two walls 
at an angular relation to each other, of a cap, means for pivotally securing 
sald cap to sald body member, and threaded means for securing| sald cap to 
said body member when In its closed iKwltion. 

"4. In a die block, the combinatlon with a body member of a cap, means 
for inseparably and movably seciulng said cap to sald body member, whereby 
it may oceupy at différent points of Its movement a closed or an open position 
In relation to sald body member, and means for securing said cap to said 
body member when in Its closed position." 

Thus it will be seen that the invention of the patent in suit is Hm- 
ited to a die block. The title of the intention is "die block." In the 

ÊZsFor oUier cases see same toplc & KBY-NUMBER in ail K«r-Numbered Dlsesta £ Indexe* 
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spécification, the patentée says he has invented "new and useful im- 
provements in die blocks" ; that the "invention * * * relates to a 
die block" ; that "my invention consists in the die block." And further 
on in the spécification, in speaking of the prior art, he says : 

"The prior art discloses generally two types of header die bloclcs, one type 
requiring removal of the hlock with its conuettlng parts, as a unit, froni the 
header to hâve access to the dies, au opération requiring mueh labor and 
strength, and involving serious difticulties in the fine relative adjustuient of 
the several parts; another type, differing only in that the body of the die 
bloclî Is held wlthln the header while the cover or cap Is removed therefrom." 

The patent in suit is for an improvement on the latter type of block. 
That type of die block was patented to the patentée herein on August 
13, 1912, by patent No. 1,035,400, which, according to the spécification, 
related — 

"to new and useful improvements in die blocks * * * and has for its ob- 
ject * * ♦ to construct such a block, with readily détachable parts, so 
as to allow convenient and quick access to the dies without removal of the 
entire block from the machine." 

The évidence in this case shows that the art of upsetting the ends 
of métal pièces by heading machines is very old. AU headers hâve 
punches and dies, and blocks or other means for supporting and holding 
the dies while the punches are acting. The Wilcox patent. No. 1,035,- 
400, was for one particular means for supporting and holding header 
dies, to wit, a die block with a removable cover, and the Wilcox patent 
in suit is for an improvement on the die block, with the cover hinged 
thereto, instead of removable therefrom. In both patents, Wilcox 
pointed out a number of times that he had made an improvement in die 
blocks. This is the only thing he emphasized, and he obtained his pat- 
ents based on claims for improvements in die blocks. 

At the time the Wilcox patents were issued, the défendant was man- 
ufacturing and selling a heading machine, under the Campbell patent. 
No. 926,170, which had as one of its characteristics an intégral die re- 
cess ; that is, a recess for holding the dies f ormed directly in the walls 
of the frame. In this recess was a cover which was movable, so as to 
permit easy access to the dies without lifting the cover from the recess. 
No such thing as a die block was used in the Campbell machine. In 
1914 the défendant adopted, and has ever since used, a cover for the 
dies which is hinged directly to the frame of the machine. This cover 
is turned up and out of contact with the dies, and down and fastened 
over them as desired ; and it was for this structure, on the application 
of A. H. Gaess, that patent No. 1,166,668 was issued on January 4, 
1916, to the défendant. This patent is for a "improvement in swinging 
die caps for heading machines." It is stated in the spécification of this 
patent that the invention relates to a métal heading machine of the class 
shown in the Campbell patent. No. 926,170. In referring to this old 
type of machine, Gaess stated that the dies are "set into a pocket in the 
end of the frame, which pocket has end, side, and bottom walls intégral 
with the frame, and a cap is placed in the pocket and bolted down on 
the top of the dies." The improvement which Gaess conceived was to 
hinge the cap directly to the frame, so the die recess could be ojjened 
without removing the cap from the machine, instead of, as in the Camp- 
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bell patent, having the cap slide on the f rame, so the die recess could be 
opened without removing the cap f rom the machine. 

When the Wilcox patent in suit was cited against the application of 
Gaess, the Patent Office properly allowed the patent to Gaess, for ail 
the claims made by Wilcox were based on a die block having a body 
member and a cap hinged to said body member, whereas ail of Gaess' 
claims were based on the combination with the frame, of the cap hinged 
to the frame, as will clearly appear from a reading of the first claim 
of the Gaess patent, which is as follows : 

"1. The combination with the frame of a heacling machine having a die 
pocket In one end, of the dies located in said pocket, and a cap hinged to 
the frame and adapted to be swung down and fustened in said pocket over the 
dies, or to be unfastened and swuug back out of the pocket, so as to free the 
dies." 

This claim described defendant's structure. It therefore appears that 
the complainant's and defendant's structures are not the same, and that 
the patent to Gaess was issued, not as an improvement over Wilcox's 
structures, but as an improvement on an entirely différent structure, 
viz. a machine which has no die block, but has the die pocket in the 
machine frame. In other words, the Gaess patent was for an improve- 
ment on the structure shown in the early Campbell patent, whereas the 
Wilcox patent in suit is for an improvement on the die block of the 
Wilcox first patent. 

In Thacher v. Transit Construction Co. (D. C.) 228 Fed. 905, this 
court said : 

"Furthermore, the patentée must he presumed to hâve meant what he said. 
He has described a partlcular construction, and in his claim he has stated that 
it Is this partlcular construction upon which he desired to secure a monopoly. 
Such self-imposed limitations are ahvays recognized as precluding a patentée 
from showing that the Invention Is broador than his claims, and, if broader, 
he must be deemed to hâve surrendered the surplus to the public. Eail- 
road Company v. Mellon, 104 U. S. 112, 119, 26 T.. Ed. 639; White v. Dtinbar, 
119 U. S. 47, 61, 52 [7 Sup. Ct. 72. 30 h. Eà. 303) ; McGlaln v. Ortmayer, 141 
fj. S. 419 [12 Sup. et. 76, 35 L. Ed. 800]." 

[1] I cannot escape the conclusion that the défendant does not use a 
die block, and, not using a die block, it does not use the invention de- 
scribed in the spécification and clearly defined by the patentée in the 
claims of the patent in suit. Claims in patents for minor improvements 
in an art already well understood should be strictly construed. Ameri- 
can Graphophone Co. v. American Parlorgraph Co., 235 Fed. 137, 148 
C. C. A. 631 ; Murray v. Greeno, 234 Fed. 91, 148 C. C. A. 107. 

[2] The omission of one élément of a claim averts infringement. 
Walker on Patents, § 349 ; Cimiotti v. American Fur Refining Co., 198 
U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100; Hall JVIammoth Incubator 
Co. V. Teabout, 215 Fed. 109, 131 C. C. A. 417; Underwood Type- 
writer Co. v. Royal Typewriter Co., 224 Fed. 477, 140 C. C. A. 163 ; 
Evans et al. v. Hall Printing Press Co., 223 Fed. 539, 139 C. C. A. 129. 

[3] I am of the opinion that défendant does not infringe the claims 
of the patent in suit, and in view of this conclusion it is unnecessary to 
discuss the other claims made by counsel. 

Let the bill of complaint be dismissed. Ordered accordingly. 
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I. T. S. RUBBER CO. v. PANTHER RUBBER MFG. CO. 

(District Court, 1>. Massaeliusetts. May 20, 1018. 

No. 740. 

Patents <S=>328— Vai,iditt— Infringement. 

Tlie Tufford patent, No. 1,177,833, for a mokl for mailing rubber heels, 
claim 11 of wliicli speeiiied a mold cliamber liaving one wall convex and 
ttie otlier concave, held invalid, and furtlier hcld not infrlnged, if deem- 
ed limited to tlie particular structure sliown and described in tlie patent. 

In Equity. Suit by the I. T. S. Rubber Company against the Pan- 
ther Rubber Manufacturing Company. On hearing on pleadings and 
proof. Bill dismissed. 

Nathan Heard and Frederick A. Tennant, both of Boston, Mass., 
F. O. Richey, of Elyria, Ohio, Maurice M. Moore, of Boston, Mass., 
and Charles A. Brown, of Chicago, 111., for plaintifï. 

Horace Van Everen and Van Everen, Fish & Hildreth, ail of Bos- 
ton, Mass., for défendant. 

DODGE, Circuit Judge. The plaintifï in this bill, filed July 20, 
1916, owns United States patent No. 1,177,833, issued April 4, 1916, 
to John G. Tuflford, assigner to the plaintifï company, for mold for 
making rubber heels. As the case was presented at the hearing, the 
plaintifï contended that only one of the twelve claims of the patent had 
been infringed by the défendant, viz. claim 11, which is as foUows: 

"11. A mold for fonning hieel lifts, including assembled parts, one of whicli 
is provlded witli a molding chaniber having the gênerai outlines of a heel 
lift, oue wall of the molding chamber belng concave, and the opposed wall 
of sald chamber having a convex surface coacting with said concave wall, 
one of sald walls being provlded wlth washer supporting devices." 

September 18, 1916, in compliance with an order of court, the 
plaintifï specified, as the structure which it would "contend at the 
hearing constitutes an infringement," the mold structure illustrated 
in certain annexed drawings, marked "Plaintifï's Exhibit 1, Sheets 
1 and 2." 

December 4, 1916, in answer to interrogatories filed by the plain- 
tifï, the défendant produced a three-part rubber heel mold, marked 
for identification "Defendant's Mold," and admitted that said mold, 
or others identical therewith, were used by it since April 4, 1916, and 
prior to the filing of the bill. 

Assuming the validity of the above-quoted claim in suit, according 
to its broad terms, there seems to me no doubt that molds like the 
one marked "Defendant's Mold" which are, for ail essential pui^oses, 
such molds as the above drawings marked "Plaintifï's Exhibit 1" 
show are within the terms of the claim, so that their use by the de- 
fendant would hâve to be regarded as an inf ringing use. 

A question of more difficulty, however, arises as to the validity of 
the claim in issue, which is denied by the défendant. 

^soFoT oUier eues see Bam« toptc & KEY-NUMBER in ail Key-Numbered DIgésts & Indexes 
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In the plaîntiff's patent a mold said to embody the patented in- 
vention is described, with références to drawings which show both a 
"mold unit" and an "assembled multiple or gang mold." The mold 
so shown and described has certain features to which no référence 
is made in the above claim in suit, although they appear as cléments 
of other claims of the patent not hère in suit. The mold shown and 
described is a three-part mold, consisting of a base plate, an mter- 
mediate plate, and a top plate. Claim 11 purports to cover any mold 
for forming heel lifts, without regard to the number of parts compos- 
ing it, in one part whereof there is a molding chamber having the gên- 
erai outline of a heel lift, one wall of which chamber is concave, the 
opposed wall convex and coacting with the concave wall, and one 
of the two walls provided with washer supporting devices. 

The first inquiry is as to the substantial différence between a mold 
having the above-claimed features and heel lift molds previously 
known and used. 

Heel lift molds for forming rubber heels, whose molding chamber 
had the gênerai outline of a heel lift, were and long had been familiar. 
In most of them, one or both the opposed walls of the molding cham- 
ber were flat. In some, one of the walls, being that intended to form 
the top of the heel lift, had a projection or convexity, while the op- 
posed wall, intended to form the bottom of the heel lift, was flat. 
From such molds, molds satisfying the requirements of the claim 
in suit diflfer only in having the opposed wall of the molding cham- 
ber and intended to form the bottom of the heel lift concave, instead 
of flat, and thus coact, if so shaped, with the convexity opposed to 
it. As to the washer-supporting devices wherewith one wall of the 
chamber is to be provided, accordihg to the claim in suit, they were 
familiar in the prior molds referred to and can be regarded as a nov- 
elty, if at ail, only in combination with the other features of the 
claim. 

In molds for forming articles of molded rubber other than heel 
lifts, the idea of having one wall of the molding chamber convex, 
so as to coact with a concave opposing wall, was old; as is shown 
by Defendant's Exhibits I, K, M, and O, and by the évidence re- 
lating to those exhibits. There would be diftîculty, in any event, in 
discovering anything amounting to invention in merely making one 
wall of a heel lift molding chamber, having a convex wall opposed to 
it, concave instead of flati as in the prior heel lift molds above refer- 
red to ; but whether or not to do this could be regarded as patentably 
new, if Tufford had been the first to do it, need not be determined, 
because the évidence satisfies me that it had been donc long be- 
f ore the patent in suit issued, in molds like "Defendant's Exhibit 
Nerger Mold," made and used by Morgan & Wright Company, at 
their factory in Chicago, between 1897 and 1902. 

The évidence regarding such molds and their prior use was taken 
under an order made herein on July 24, 1917, upon a motion by the 
défendant to reopen the case for the introduction of newly discov- 
ered évidence, filed July 3, 1917, after completion of the origirtal 
hearing on June 14, 1917. By stipulation between the parties, the 
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évidence consists of the defendant's affidavits in support of said mo- 
tion, the plaintiff's answering affidavits, and defendant's reply affi- 
davits. The Nerger mold, produced as an exhibit, answers, so far 
as I can see, each and every requirement of the plaintifif's claim 
11 hère in suit. It is a single cavity mold, or mold unit. With it, 
or molds like it, were made over 2,000 heels, upon Nergeï*'s order, 
of merchantable quality so far as appears. There was no conceal- 
ment regarding their manufacture, and it was known to Nerger 
himself and to a number of employés of the Morgan & Wright Com- 
pany, who hâve testifîed about it. Spécimens of them are exhibits 
in the case. The heels produced were made under United States 
patent to Nerger, No. 661,129, issued November 6, 1900, for an im- 
provement in rubber heel lifts. There is évidence that the mold pro- 
duced many imperfect heels, and that the cost of the heels produced 
was too great for profit. But this was partly because of the fact 
that it is more economical to use multiple molds than single unit 
molds — a fact which seems to me immaterial upon the question 
hère involved, because there can be no invention in combining single 
into multiple molds. I see no reason to doubt that the Nerger mold, 
properly adjusted and handled, is entirely capable of producing sat- 
isfactory heels. In 1916 Nerger sold his patent to the plaintifï in 
this case, together with six of the molds which had been used by 
Morgan & Wright in the manufacture above described. Although 
Nerger does not appear to hâve further continued the use of his 
mold in making heels, I am unable to hold that, as the plaintifF con- 
tends, it was merely an unsuccessful and abandoned experiment. 
Upon the évidence regarding it, I must regard his mold as an antici- 
pation of the structure covered by the plaintiff's claim in suit suffi- 
cient to prevent any conclusion that the claim covers anything in- 
volving invention or patentably new. The mold described in the pat- 
ent has varions features to which the claim in suit makes no référence, 
as further stated below ; but thèse, as will also appear, are not f ound 
in the defendant's mold. 

The plaiintiff"s évidence sufficiently shows that concavo-^convex! 
heel lifts, such as may be made by using the mold described in the 
patent in the nianner therein set forth, hâve had great commercial 
success and possess qualities rendering them superior to heel lifts 
not shaped as the patented mold shapes them,. and made accordihg 
to the method which the patent describes. 

But, although the plaintifï is understood to hâve a patent purporting 
to cover such heel lifts, it is not corhplaining in this suit of any in- 
fringement of that patent. Nor is the patent upon which it sues in 
this case a patent for a method or process. It is a patent for a mold 
only, and for the purposes of this case, for a mold having only the 
features specified in claim 11. i 

The patent, it is true, contains a full description of a method or 
process which includes use of the patented mold. It contains also a 
full statement and explanation of the advantages claimed to réside in 
such heel lifts as are so produced. But ail this cannot make it a patent 
for anything beyond the mold described, nor import into the broad 
253 F.— -5 
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terms of the particular claim in suit anything not fairly expressed by 
those terms in connection with the description given of the patented 
mold. 

The patentée begins his spécification by saying that his improvement 
in molds relates to the manufacture of résilient heels, and has spécial 
référence (1) "to the method of acting upon the plastic rubber or com- 
position to produce a heel," and (2) "as the mold employed in prac- 
ticing the method." But, as has been stated, neither the patent nor the 
claim in suit cover a method, although a method is thus put f orward as 
the most important feature of the invention. 

The spécification goes on to déclare that the object of the invention 
is to produce a résilient heel which will hâve its attaching face concave 
throughout its area, so that a vacuum or suction cup may be formed 
whereby it will be held to the shoe temporarily imtil the nails can be 
applied, and that a further object is to produce a heel which will hâve 
a flat tread surface when applied to a shoe, and which may be equipped 
with fastening devices so loca,ted that it can be easily trimmed down. 
But, as has been stated, the patent cannot be treated as for, a product, 
either of the unpatented method set forth at length in the spécification, 
or of the patented mold. 

After describing the mold, which, and not the heel to be produced by 
means of it, must be regarded as the only improvement in manufacture 
which the patent can cover, the spécification proceeds to describe "the 
practice of the invention." The invention being for présent purposes 
a mold, and nothing more, this description of a method wherein the 
mold is used is significant only so far as it tends to describe the alleged 
new mold by describing its opération in use. 

According to said description, rubber or composition is to be placed 
in the chamber of the mold so as to completely fill its opening. This is 
the chamber having, according to claim 11, the gênerai outline of a heel 
lift and one concave wall. A top plate forming the opposed wall of the 
chamber, and having a convex surface coacting with the concave wall, 
is then to be put in position, with its convex projection entering a de- 
pression which surrounds the molding chamber. To this dépression 
claim 11 makes no référence, nor is there any such dépression to be 
found in the defendant's mold. 

The spécification provides that the recess or cavity forming the con- 
cave wall of the molding chamber is to be "a true section of a sphère," 
and also that the convex surface of the projection on the under side of 
thé top plate, which is to form the opposed wall, is also to be "a true 
section of a sphère and an exact complément of" the concave wall of 
said chamber wherewith it is to coact. It further provides that said 
convex surface is to be "adapted to fit in the concave dépression" sur- 
rounding the molding chamber and referred to in the preceding para- 
graph hereof. Nothing of ail this is to be found either in the claim in 
suit, or in the defendant's mold. From that mold, not only is any de- 
pression surrounding the molding chamber absent, but neither the con- 
vex nor concave wall thereof can be properly described as a true sec- 
tion of a sphère. 
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The description requires the plates composing the mold to be steam 
heated, and, when the mold is filled, subjected to hydraulic pressure, so 
as to compress and solidify the plastic contents of the mold. It may be 
taken for granted that any mold for making rubber heels would be 
treated, when in use, substantially in the same way. There is a state- 
ment that surplus material overflowing in the process is to be accommo- 
dated in an annular cavity surrounding the abo»ve dépression which 
surrounds the molding chamber, therein forming a "fin" to be trimmed 
off before marketing the product. No such annular cavity is referred 
to in claim 11 or found in the defendant's alleged infringing mold. 
According to further statements in the spécification, by means of ribs 
upon the top plate of the mold, about which claim 11 is silent, and 
which are also absent from the defendant's mold, grooves in the upper 
face of the heel will be produced, which will "mark ofiE separate suc- 
tion areas at the center of the heel." And finally, the pins — i. e., the 
"washer supporting devices" — of claim 11, are to "converge on radii of 
the arcs described by the concavity from which they rise, and thus form 
openings in the heel converging toward the concave or attaching face 
thereof, brought into parallel relation when the heel lift is flattened 
against the shoe, so that nails driven through them will enter the shoe 
heel perpendicularly. No suggestion as to any of this is to be gathered 
from claim 11, nor are there any pins or washer supporting devices so 
arranged in the defendant's mold. 

According to the plaintiiï's own évidence, the mode of opération it 
f ollows, in practice, when its patented mold is used, differs in important 
respects from the mode of opération described in the patent. Instead 
of beginning by placing rubber or composition in the molding chamber, 
so as to completely fill its opening, what is first done is to place a disc- 
like heel blank, containing a desired weight of rubber or composition, 
on the pins in the cavity of the chamber, upon which the convex upper 
member is then forced down by hydraulic pressure, whereby it is said 
that air is pocketed or trapped between the lower surface of the disc- 
like blank and the concave bottom of the chamber, the résistance of air 
so confined thereupon operating, as is claimed, to force the outer edges 
of the disc-like blank to the outer edges of the mold. It is further said 
that ail this results in securing more density and less porosity in the 
edges of the heel produced. An intermittent sudden pressure upon 
the upper member of the mold is said to be employed in order to expel 
the air confined as above. 

The évidence relied on by the plaintiflf to show that any such effect 
upon the product is in fact produced seems to me by no means con- 
vincing. But, taking the f acts to be as stated, it is clear that the plaintiff 
is using its patented mold to carry out a method other than that di- 
rected by the patent to be followed in "the practice of the invention" or 
in producing heels "by my improved method." Nothing is said in the 
patent about using the stock in disc-like blanks, and such blanks can 
hardly be supposed to "completely fill the opening" of the cavity in the 
mold, according to the directions of the patent. Nor is anything found 
in the patent about trapping or pocketing air undemeath what is put 
into the cavity, nor any suggestion that any resuit of importance to the 
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product may be secured thereby. Though a patentée îs entitled to ail 
the advantages of the invention he describes, he cannot claim the benefit 
of any others ; and hère, so far as he has undertaken to describe his 
invention by describing a method, he has relied only on the method de- 
scribed in the patent. 

The défendant, if it could in any case be said to follow the method 
of the patent while it uses a mold constructed in so many particulars 
differently from the mold shown and described in the patent, does net, 
according to its évidence, follow the plaintiff's method as described in 
the plaintiff's évidence. Instead of disc-like blanks, it uses blanks in 
size and shape substantially like the finished heel, and leaving little 
scope for the production of any eflfect upon the outer edges thereof, 
such as the plaintifï claims to secure. 

To the différences in construction between the mold described in the 
patent and the defendant's mold it may well be that some part of the 
success of the plaintiff's product may be due. There is at any rate 
nothing to show that said success is due only to those features of the 
patented mold which it has claimed in claim 11. The attempt appears 
to hâve been made to cover by that claim ail concave-convex molds, 
whether in other respects such as described in the patent or not. The 
resuit has been, in my opinion, to make the daim one for what the 
patentée did not invent and was not patentable. If the claim could be 
regarded as valid, if limited to the particular structure shown and de- 
scribed in the patent, so as to cover only molds having the described 
features of the patented molds, the defendant's mold, from which so 
many of those features are absent as above, does not infringe it. 

Thèse conclusions require dismissal of the bill, and there may be a 
decree accordingly. The défendant may submit a draft decree, under 
rule 23 of this court, on or before May 27, and the plaintiff may file 
corrections thereof on or before June 2, 1918. 



HILDRETH v. MASTORAS. 

(District Court, D. Oregon. July 29, 1918.) 

No. 7466. 

1. Patents ®=>168(2) — Claims— Construction. 

Whero the first tvvo claims of plaintiff's patent, after being rejected b\- 
the examiner, were laier allowed as claims 10 and 11, there is no reas<m 
for a strict construction of the third claim, which, after the disallowance, 
was made No. 1. 

2. Patents <S=>90(5) — Invention— PBiOErrT. 

The original and first inventor is he who has not only first orlginated 
the novel concept, but who through, the exercise of reasonable diligence 
has reduced it to practice; for a mère concept, not reduced to practlee, 
is not in itself patentable. 

3. Patents <S=>311 — Infbinqement Suit- Evidence. 

In a suit for Infrlngement, évidence that complainant's device Is not 
operative is provable under the gênerai issue. 

^=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digeets & Indexe» 
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4. Patents ©=49 — Validity— Operative Device. 

A patent lield, in view of the long interférence pi'oceedings and ttie 
subséquent décision of tiie Court of Appeals for tlie District of Colum- 
bia wlierein it was decided tliat tlie patent was basic, to afford prima 
faeie proof of tlie operativeness and utillty of tlie niadiine. 

5. Patemts <g=»47 — PioNEEE Patents— Opekative Character. 

A device need not be perfect in order to escaiie the cbarge of Inopera- 
tiveness, and in case of a pioneer patent no one can expect the operative 
character of the device to respond to the highest test of perfection in 
the art. 

6. Patents <©=3l73 — Construction— (jLaims. 

A pioneer patent is entitled to a broad construction of its clainis, 
though of course it cannot be broader than the elalms. 

7. Patents <E=3.'528 — Validity — Infringement. 

The Dickinson patent, No. 831,501, claim 1 of vvhlch was for a candy- 
pulliug machine coniprlslng a plurality of oppositely disposed candy 
hooks or su]>ports, and means for produt.'ing an in-and-out motion ot 
those parts, lield valid and infringed by defendant's device. 

In Equity. Suit by Herbert L. Hildreth against Jim M. Mastoras. 
Decree for c.omplainant. 

. Macleod, Calver, Copeland & Dike, of Boston, Mass., and Chester G. 
Murphy, of Portland, Or., for complainant. 

A. W. Lafïerty, D. E. Lofgren, J. L. Atkins, and W. A. Robbins, ail 
of Portland, Or., for défendant. 

WOLVERTON, District Jtidge. This is a suit for injunction to 
restrain an alleged infringement by défendant of complainant's patent. 
Complainant is the owner of what is known as the Herbert M. Dickin- 
son patent, letters patent for which were issued to him, being num- 
bered 831,501. The device is for pulling candy. Claim 1, which it is 
claimed is being infringed, is as follows : 

"A candy-pulllng machine, comprising a plurality of oppositely disposed 
candy hooks or supports, a candy puller, and means for producing a specified 
relative in-and-out motion of thèse parts, for the purpose set forth." 

The hooks consist of a perpendicular standard or pin affixed to the 
bottom of a trough and in the center thereof, and two other pins or 
standards suspended from an arm or plate, which in turn is. affixed to 
a support and made to rotate nearly a one-half révolution. By suitable 
contrivance the support which carries the pins is made to move back 
and forth from end to end of the trough, and at each end of the trough 
the pins are made, by the rotary motion of the plate to which they are 
suspended, to reverse their positions from one side of the trough to the 
other before beginning their movement in the opposite direction. In 
this way there is produced an in-and-out movement of the suspended 
pins relative to the stationary pin every time they reach and départ 
from the ends of the trough. This movement causes the hank of 
candy which is placed in the trough to be pulled by lapping on itself, 
as the suspended pins pass and repass the fixed pin and as their posi- 
tions are reversed. The opération of the device pulls the candy, or at 
least that is the theory advanced by the complainant. 

^s=>For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Défendant is tlie assignée of the Langer patent. No. 1,232,697, and 
his device, which it is alleged infringes claim 1 of the complainant's 
patent, consists simply of two stationary pins, each extending horizon- 
tally from the center of a disk, and a third pin, which is made to ro- 
tate about the disks in opposite directions, so as to pass and repass 
between the stationary pins at each révolution. The candy is placed 
on the pins in opération, and is lapped and relapped as the rotating pin 
passes and repasses between the stationary pins. When the candy is 
in proper elasticity, it needs no support aside from that afforded by the 
pins. 

[1] Preliminary to entering upon the more salient features of the 
présent inquiry, I will dispose of a suggestion of counsel for the de- 
fendant to the eiïect that the Patent Office, in an interférence proceed- 
ing had involving the Dickinson patent with others, has rendered 
claim 1 of the patent subject to a narrow rather than a broad construc- 
tion. Originally Dickinson made but three claims, of which what is 
now claim 1 was the third, and the suggestion is based upon the fact 
that at one stage in the proceeding claims 1 and 2 were rejected by 
the examiner. However, further action was taken respecting the re- 
jected claims, a matter which counsel seem to hâve overlooked, where- 
by claim 1 was eventually allowed in exactly the same language as first 
written. It now constitutes claim 10 in the patent. Claim 2 was also 
allowed, with an amendment to avoid a supposed conflict with Firchau, 
making it read "a séries of more than two pins or pulling members," 
instead of "a séries of pins or pulling members." As amended, it is 
now claim 11. The Firchau concept was not in its opération a machine 
for pulling candy at ail, but one for working or mixing candy. The 
contrivance consists of a drum with two pins or fingers extending 
therein, which are rotated in opposite directions, and has none of the 
éléments of the Dickinson machine. This disposes of any inference of 
narrow construction that might otherwise hâve been drawn from the 
fact of the examiner first rejecting claims 1 and 2 as first propounded 
by Dickinson, and also of any contention that the Firchau patent an- 
ticipâtes the Dickinson device. Thèse matters of conflict were settled 
in the Patent Office in the interférence proceeding, and need no fur- 
ther elucidation. 

[2] Another argument presented by counsel for défendant is that 
there has never been any réduction to practice of the Dickinson ma- 
chine^ and hence that there was no completion of the inventive act, or 
that because thereof the thing claimed by him never eventuated into a 
completed invention. Réduction to practice is but an élément in an in- 
vestigation for determining who is the original and first inventor, 
where two or more persons who hâve conceived a supposedly novel 
idea respecting a device or combination not theretofore known or used 
are each seeking to establish the right to a patent as the prior and first 
inventor. The concept is not in itself patentable, and it is only after 
the supposed novel device has been reduced to practice that the inven- 
tor is entitled to patent. So it is that the person who is first to conceive 
Jhe invention, but is later than his rival in reducing it to practice, is 
not regarded as the first inventor, unless he has exercised due diligence 
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in efforts to perfect the invention at and continuously after the time 
his rival entered the field against him. And it may happen that the 
first to originate the concept, but last to reduce the device to practice, 
if he has exercised reasonable dihgence under ail the circumstances, 
will be entitled to the patent. 30 Cyc. 876. It results, therefore, that 
the original and first inventer is he who has not only first originated 
the novel concept, but who, through the exercise of reasonable dili- 
gence, in view of the surrounding and attending circumstances, was 
first to reduce it to practice. 

[3] There is no dispute hère involving priority of invention. There 
is a dispute, however, which présents the question whether the com- 
plainant has any invention at ail, or an invention presenting any utility 
or importance. This is predicated upon the insistence of one of coun- 
sel for the défendant that there is a total inoperativeness of the ma- 
chine constructed under the Dickinson patent. That the device is in- 
operative, if such is the case, is provable under the gênerai issue. 
Reckendorfer v. Faber, 92 U. S. 347, 354, 23 L. Ed. 719. 

[4, 5] Aside from the presumption that the patent aflfords that the 
Dickinson machine is operative, the testimony hère satisfactorily shows 
it to be a fact. Complainant, the présent owner of the patent, had 
and still has one of the machines in his factory. He testifies that he 
has used it in practical opération, and that while, as originally con- 
structed, it did not pull candy satisfactorily, yet by shortening the 
reach of the pull, and speeding up the mechanical apparatus for mov- 
ing the pins, it did the work ail right, and would pull candy commer- 
cially. The change in construction to speed up the opération in no 
way afifected the principle involved by the invention. A mode! has 
been introduced in évidence, showing the mechanical opération of the 
machine, and it is within itself a démonstration that it pulls candy. 

Take any plastic, cohesive substance, held by two objects, separately 
adjusted> which are made to pass a stationary intervening object, one 
upon each side thereof, and the substance, when contact is made with 
the intervening object, will be caused to lap on itself and to stretch or 
be pulled as candy is pulled by hand. Again, when the positions of 
the two objects are reversed, in manner as the Dickinson device de- 
signs they shall be, one of the objects passes between the intervening 
or stationary object and the other of the two, and another contact 
with the substance is made, which will cause it to stretch or be pulledj 
but in a less degree, because the reach of the movement is shorter. 
Can there be any douht about a device of the kind, and thus operated, 
stretching or pulling the substance mechanically? Surely thefe can be 
none. If none, what becomes of the alleged inoperativeness of the Dick- 
inson device? By causing the two objects to move in opposite direc- 
tions past the intervening or stationary object, and to be reversed at the 
respective extremities, the substance will again be caused to be twice 
stretched or pulled, in the same way as above indicated, and thus will 
be completed a cycle in opération of the Dickinson device. The con- 
tinued opération consists in repeating the cycles in movement of the 
moving objects in relation to the stationary object. 
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No further argument is necessary to convince one that the devîce 
is mechanically operative for pulling candy in some form. It may 
not be the hest device possible for the purpose, but it is self-evident 
that it will pull candy. The question will receive further élaboration 
in the discussion of a somewhat correlated contention made by one of 
defendant's counsel. The contention is that, while it is conceded that 
the Dickinson patent is valid and the device useful, yet it cannot be 
used to pull candy, or rather that claim 1 of the Dickinson patent is 
susceptible only of a narrow construction, and, so construed, that the 
Langer patent does not inf ringe. 

No better illustration in discussion can be produced than that which 
cornes out of the interférence proceeding in the Patent Office. In 
the long struggle Dickinson had in the Patent Office by reason of 
the interférence proceedings, which extended over a period of five 
years, five other applications for patents were at one time and another 
involved in the controversy. In some instances, the appHcants with- 
drew the broad claims which were said to be in conflict with those of 
the other inventors, and accepted patents which covered merely the 
spécial types of machines designed by them. In other cases, the ques- 
tion of priority was, after more or less prolonged contest, determined 
by the Patent Office. The five were those of Hildreth, Jenner, Thibo- 
deau, Robinson, and Henry. The one idea commôn to ail thèse appli- 
cations, including Dickinson's, is that couched in the exact language 
of claim 1 of the Dickinson patent as finally approved and issued hy 
the Patent Office. That the claim was considered to contain the basic 
principle or éléments dominating the claims of ail the applicants is 
attested by the strenuous contest made upon the part of each appli- 
cant to hâve it read into his patent above that of the other contestants. 
The Patent Office not only declared Dickinson to be the original and 
first inventor of the device embodying the principle, but further de- 
clared that the principle itself was basic in character and dominated 
ail the other devices for which applications were then pending, or at 
some time had been during the interférence proceedings. Brief réf- 
érence will be made to the patents awarded in the interférence pro- 
ceeding, and attention directed to the dififerent types. 

The Hildreth device consists of two pins adjusted in a vertical po- 
sition on oppositely disposed arms of an oscillating beam, and a third 
in the form of a swinging pendulum. By co-operation of the pendulum 
with the oscillating pins tfiere is produced an in-and-out movement of 
the pins with relation to each other, which produces contact with the 
candy, and causes a lapping and pulUng of the sarrie, and in each cycle 
of opération the candy is four times lapped and pulled, the same as 
by the Dickinson machine. 

The Jenner machine is provided with five pins horizontally disposed, 
three of which are stationary and the other twc but the handles of 
a crank, which are made to revolve in the same direction, so relatively 
disposed to the stationary pins as to move in intersecting paths ; each 
crank pin in its révolution circumscribing two of the stationary pins. 
Thus contact by the pins is three times made with the candy at each 
révolution of each crankpin, and the candy is accordingly lapped and 
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pulled. Hère again is found the in-and-out or intersecting movement, 
although the pins are horizontally and differently disposed, three be- 
ing stationary and two moving. 

The Thibodeau machine has four pins horizontally disposed, sup- 
ported by two levers, a pair being attached to each lever, and the arms 
caused to rotate in the same direction. The levers hâve each a short 
arm and a long arm, and when the rotation takes place the in-and-out 
or intersecting movement is produced, and the candy when laid on the 
pins is lapped and pulled. 

The Robinson machine contains three horizontally disposed pins, 
one of which is stationary. The other two are really crank-shaped 
arms, which are made to revolve about the stationary pin in opposite 
directions. Thus is secured the intersecting or in-and-out movement 
for lapping and stretching the candy. 

The Henry machine is much of the same order, except the crank 
pins hâve the form of hooks, and are so called, and the cranks re- 
volve in unison. The machine is double, having a set of pins on each 
side of the operating machinery, so that two batches of candy may 
be pulled at the same time. 

Now, the principle of pulling candy is common to ail thèse machines. 
They ail hâve the intersecting or in-and-out movement of the pins 
acting relatively to each other, by which the candy is engaged and 
lapped, and stretched or pulled. This is practically the only way that 
candy can be pulled commercially. The idea was suggested, no doubt, 
by the method of hand pulling, by which the candy is thrown over a 
stationary hook and stretched. Then by holding the end in one hand, 
the elongated hank is seized in the center with the other, and the hank 
again thrown over the hook, and the pulling repeated. What was 
desired was a machine that vvould pull candy on the same principle. 
Dickinson first hit upon such a contrivance by resorting to the System 
of pins so disposed and so operated as to produce relatively the in-and- 
out movement, and thus to engage the candy and lap or stretch or pull 
it. None of the other machines produced in the interférence pro- 
ceeding did more. Some of them, perhaps ail of them, pulled candy 
more successf ully ; but they ail resorted to the same principle for 
pulling candy as did Dickinson. The in-and-out or intervening move- 
ment of the pins operating relatively to each other was found common 
to ail, and this, whether the pins consisted of three or more than three, 
or whether they were vertically or horizontally disposed; and the 
question of needed support for the candy, other than the pins afforded, 
while the machine was in opération, was treated as wholly irrelevant 
to the controversy. In the light of ail this, the examiner of interfér- 
ences defined the issue as relating to a pioneer invention, and of a 
generic nature broad enough to include the widely différent types of 
machines shown in the several applications. The décision passed by 
appeal to the Board of Examinera in Chief, thence to the Commis- 
sioner of Patents in person, and then to the Court of Appeals for the 
District of Columbia, and by each of such tribunals was affirmed. 
The Commissioner of Patents in his décision says : 
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"Dickinson seems to hâve the éléments of the macliine called for by the 
issue, and those éléments are mechanlcally operatlve. « • • The record 
furnlshes no justification for the conclusion tliat Dickinson's machine was uSe- 
less, whatever conclusion may be reached as to the comparative superiorlty oï 
the varions machines." 

The effect of thèse décisions îs certainly sufficient to render the pat- 
ent prima facie proof of the operativeness and utiHty of the Dickinson 
machine, whatever may be the rule generally. But, being a pioneer 
patent, no one could expect the operative character of the device to 
respond to the highest test of perfection in the art. Judge Hough has 
stated the principle clearly in Engineer Co. v. Hôtel Astor et al. (D. C.) 
226 Fed. 779, as foUows: 

"A device need not be perfect in order to escape the charge of inoperative- 
nes.s. * * * The test of operativeness Is to ascertain whether the patented 
device does (even lamely and imperfectly) perform the acts clalmed for it in 
the method described and (perhaps) for the reasons given." 

The cases are numerous to the same purpose. See, among others. 
Téléphone Cases, 126 U. S- 536, 8 Sup. Ct. 778, 31 L. Ed. 863; Merg- 
euthaler Linotype Co. v. Press Pub. Co. (C. C.) 57 Fed. 502, 506; 
Thomson-Houston Electric Co. v. Lorain Steel Co. (C. C.) 103 Fed. 
641, 644; Crown Cork & Seal Co. v. Aluminum Stopper Co., 108 
Fed. 845, 48 C. C. A. 72. 

The claim that the Dickinson machine will stir candy, but will not 
pull it, and therefore that it is inoperative to pull candy, is not sus- 
tained. I hâve not overlooked the case of Besser v. Merrilat Culvert 
Core Co., 243 Fed. 611, 156 C. C. A. 309. 

Référence has been inade also to the Igou patent; but it is of a 
type similar in construction to the Hildreth patent, and needs no 
further elucidation to show that it also falls within the same prin- 
ciple governing ail, as it respects claim 1 of the Dickinson patent. 

[6,7] The fact that the Dickinson patent is a pioneer in the art 
entitles it to a broad construction. Of course, it could not be broader 
than the claim. But a référence to the claim shows it to be broad 
in character, and to comprise any candy-pulling machine having a 
plurality of oppositely disposed hooks or supports, a candy puUer, and 
means for producing a relative in-and-out motion of the parts. "If," 
says the court in Miller v. Eagle Manufacturing Co., 151 U. S. 186, 
207, 14 Sup. Ct. 310, 318 (38 L. Ed. 121), "the invention is broad or 
primary in its character, the range of équivalents will be correspond- 
ingly broad, under the libéral construction which the courts give to 
such inventions." As we hâve seen, the principle sought to be applied 
is the relative in-and-out movement of the pins, so as to bring the 
same in contact with the candy and cause it to be lapped and puUed. 
The principle is basic, and dominâtes ail machines constructed for 
pulling candy which seek to apply it in opération. 

The defendant's machine has the relative in-and-out movement 
perfectly, and without it the machine would not pull candy. It is of 
a type, respecting the basic principle of its opération, not différent 
from those machines considered in the interférence proceeding. It 
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is a marked improvement on the Dickinson machine, but ît cannot be 
operated without applying the basic principle for pulling candy by ma- 
chinery which Dickinson invented; and this in itself is a démonstra- 
tion that it infringes the Dickinson patent. That the defendant's ma- 
chine has two stationary pins and one moving, as against two mov- 
ing and one stationary in the Dickinson and Robinson patents, makes 
no différence. The principle of the relatively intervening or in-and- 
out movement of the pins is appHed in each, and that is the essential 
thing. 

It is true that, where two machines produce the same efïect mere- 
ly, no justification is afforded thereby for the assertion that they are 
substantially the same, or that the devices used by one are therefore 
mère équivalents for those of the other. This would reverse the logic 
in reasoning from cause to effect. But infringement, it is said, "is a 
copy of the thing described in the spécification of the patentée, either 
without variation, or with such variations as are consistent with its 
being in substance the same thing. If the invention of the patentée 
be a machine, it will be infringed by a machine which incorporâtes 
in its structure and opération the substance of the invention; that is, 
by an arrangement of mechanism which performs the same service 
or produces the same effect in the same way, or substantially the same 
way.'' Burr v. Duryee, 1 Wall. 531, 573 (17 L. Ed. 650). The 
principle is restated in Morley Machine Co. v. Lancaster, 129 U. S. 
263, 273, 9 Sup. Ct. 299, 302 (32 L. Ed. 715), as follows: 

"Where an invention is one of a prlmary character, and the mechanical 
functions perEormed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ substantially the same means to accomplish the 
same resuit are Infringements, although the subséquent machine may contain 
improvements in the separate mechanisms which go to make up the machine." 

See, also, Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 
569, 18 Sup. Ct. 707, 42 L. Ed. 1136. 

Tuming again to claim 1 of the Dickinson patent, its language and 
wording, it can be read directly upon the Langer patent, and, while the 
mechanism is différent in arrangement and in the movement of its 
parts, it performs the same service in substantially the same way, and 
the appliances adopted by the Langer patent are but mère mechani- 
cal équivalents of those used in the Dickinson machine. It results 
that the Langer patent infringes that of Dickinson, as it respects claim 
1 of the latter patent. 

Nor is claim 1 functional merely, and therefore too broad to be 
sustained. The reasoning of Judge Rose, in Hildreth v. Lauer & 
Suter Co. (D. C.) 208 Fed. 1005, 1012, to my mind satisfactorily dis- 
poses of the proposition, and I need not repeat it hère. , 

The complainant is entitled to an injunction, and the cause will be 
referred to the master in chancery to take the accounting. ... 
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In re CRAWFORD PLUMMER CO. 

(District Court, D. Massacliusetls. July 10, lOlS.) 

No. 23559. 

1. Bankruptct ©=255 — Use of Leased Teemises bt Receiveb ok Trustée— 

Rental. 

A trustée or refieiver lias the riglit to use tlie premises oecupied by l>anlî- 
rupt for a reasonable perlod, sufficient to enable him to dispose of tlie 
banlvrupt's property witliout uimecessary loss, and such use is not au 
adoption of a lease to l)ankrupt, but tlie estate must pay reasonable com- 
pensation for sueh use. 

2. Bankkttptcy <g=3255 — Use of Leased Pkemises hy Receiveb or Trustée — 

Rental. 

The rent reserved in a lease to bankrupt is, under ordinary conditions, 
ttie fair measure of what should be paid by a receiver or trustée. 

In Bankruptcy. In the matter of the Crawford Plummer Company, 
bankrupt. On review of order of référée. Reversed. 

Albert A. Gleason, of Boston, Mass. (Gleason & Higgins, of Bos- 
ton, Mass., of counsel), for creditors. 

Asa P. French, of Boston, Mass., for receivers. 

MORTON, District Judge. The question presented by thèse pé- 
titions for review is how much rent shall be paid eut of the estate 
to the landlords for the time during which the premises were oecu- 
pied by the common-law assignée and by the receivers in bankrupt- 
cy. The period was from April 18 to August 1, 1916, inclusive, 3% 
months. The premises were a store on Washington street, Boston, 
near the best retàil district. They were leased by the landlords to a 
third person, and by it were orally sublet to the bankrupt, on the 
terms stated in the lease. In légal effect the bankrupt was only a 
tenant at will ; but the lessee and its guarantor on the lease had close 
business relations with the brankrupt, the arrangement had contin- 
ued for a number of years, and for the purposes of the présent ques- 
tion I think the case substantially the same as if the bankrupt had 
held directly under the lease. The failure occurred in April, 1916; 
the lease ran till December 31, 1917. The total rent amounted to 
$26,420 per year; i. e., $2,201.66 per month. 

The matter was heard by the référée and is hère on his certificate, 
which States the facts. He finds: 

"That the rental value of tlils store for the purposes of permanent occu- 
pancy at the time It was oecupied by the receivers was greater than the rent 
reserved under the leases. * • * The rental value of the premises, used 
only for temporary occupancy, was perhaps as low as $100 a week. The re- 
ceivers were tenants at suiïerance, and It was linderstood that they were to 
vacate the premises whenever a satisfactory ofCer to rent by lease was receive" 
by the petitioners. * * • There was no agreement between the assignée 
and the ovi^ners, or between the receivers and the owners, or between the trus- 
tées and the owners, with référence to the amount of rent to be paid. A state- 
ment was made by one of the receivers to the représentative of the owners, to 

ffîssFor otber cases see same topic & KEY-NUMBEB iu ail Key-Numbered Digesta & Indexes 



IN HE CRAWrORD PLtJMMER CO. 77 

the eflect that usually the amount of rent reserved under the lease was the 
sum allowed." 

The learned référée allowed the sum of $1,500 per month as being 
what he regarded as "équitable and just," and both parties (the land- 
lords and the trustées) hâve taken review proceedings from his order. 

[ 1 ] A trustée or receiver has the right to use the pemises occupied 
by the bankupt for a reasonable period, sufhcient to enable him to 
dispose of the bankrupt's property without unnecessary loss, and to do 
so by selling it there, if that be the best way. In re Chambers, Calder 
& Co, (D. C. R. I.) 98 Fed. 865 ; Remington on Bankruptcy (2d Ed.) 
§ 984. This court has several times stopped landlords from prema- 
turely ousting receivers or trustées. Such use of real estate is not 
an adoption of a lease to the bankrupt. The liquidating officers are 
to pay therefor reasonable compensation for the use and occupancy 
of the premises. In this case neither the landlords nor the lessee 
made any effort to oust the assignée or receivers, and, if they had, 
they would not hâve been permitted to do so, without allowing a rea- 
sonable time in which to close out the business, which was one of 
some size. In re Chambers, Calder & Co., supra. It was understood 
by the parties that efiforts were being made to find a permanent ten- 
ant, but no pressure to vacate was ever put upon the assignée or 
the receivers by the landlords or by the lessee. In view of thèse 
facts, the élément of uncertainty in the assignee's and receiver's ten- 
ancy seems to me to hâve been overemphasized by the learned réf- 
érée. 

[2] It has generally been thought that the rent reserved in a lease 
to the bankrupt was, under ordinary conditions, the fair measure of 
what the use and occupancy by receivers or trustées was fairly worth, 
and it has been the sum usually awarded in this district. In re Adams 
Cloak, Suit & Fur House (D. C. Mass.) 199 Fed. 337. In the ab- 
sence of an express agreement for a lower rental, there is a presump- 
tion in favor of that sum ; and it will ordinarily be allowed, unless 
unusual circumstances appear making it plainly unreasonable. Fleming 
V. Noble, 250 Fed. 733 (C. C. A. Ist Cir.). There were no such cir- 
cumstances in this case ; and it seems to me that the ordinary practice 
ought to hâve been followed. It is true that this makes the rent large 
for the business donc ; but that was a matter with which the landlords 
were not concerned, and which ought not, I think, to diminish their 
rights. 

The order of the référée is vacated, and an order may be entered 
in accordance with this opinion. 
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UNITED STATES v. DE BOLT et al. 

(District Court, S. D. Ohio, E. D. July 3, 1918.) 

No. 11(». 

1. ChIMINAI. LAW ©SSTSSd) DiKECTION OV VEEDICT CONSIDERATION OF EVI- 

DENCE. 

It Is the duty of the court, In considering a motion to direct a verdict, 
t» take that viëw of the évidence raost favorable to the party against 
whom it is desired that the verdict should be directed, and détermine the 
matter from that évidence and reasonable and justifiable inlerences 
therefrom. 

2. Wab <Sï=>4 — Sabotage — ^Destruction or Wak Mateeial — Attempt. 

Uuder Sabotage Law Aprll 20, 1918, § 3, providing that whoever, in 
times of war destroys war materlal, or whoever willfully attempts to 
make or causes to be made in a defeetive manner any war materials, a 
ConvictioB can be had for an "attempt," where the évidence shows a will- 
full advising, soliciting, and attempt to Influence another to commit the 
felony named in thè act. 

3. COiraTs <g=S6&— Authohity of State Décisions — Ceiminal Cases. 

Though there are no common-law ofCenses against the Uaited States, 
and crlminal cases are controlled by fédéral statutes, state statutes and 
décisions may be persuasive. 

Homer De Boit and another were indicted and tried for violating' 
Sabotage Law, § 3. On motions for directed verdicts. Motions 
overruled. 

Stuart R. Bolin, U. S. Atty., and F. F. Smith, Asst. U. S. Atty., 
both of Cblumbus, Ohio. 

N. J. Weisend, of Columbus, Ohio, and J. M. Lewis, of Urbana, 
Ohio, for défendants. 

SATE-R, District Judge. [1] The évidence having ail been sub- 
mitted, each of the défendants moves for a directed verdict on the 
grounds (1) that the iridictment does not state a cause of action, and 
(2) that, if the indictment is good, the évidence does not w^arrant a 
conviction. It is the duty of a court, in considering such a motion, 
to take that vîew of the évidence most favorable to the party against 
whom it,is desired that thé verdict should be directed, and, frpm that 
évidence ând, the inîerences reasonably and justifiably to be drawn 
theref rorii, detet^mine whéther or not undèr the law a verdict might be 
found for that party (Nelson v. Ohio Cultivator Co., 188,Fed. 620, 
629, 630, 112 C. C. A: 394 [C. C. A. 6] ; Herman II. Hettler Lumber 
Co. v. Olds, 221 Fed. 612, 615, 137 C. C. A. 336 [C. C. A. 6]); or, 
to use the language of Judge Sanborn in the criminal case of Isbell 
V. United States, 227 Fed. 788, 790, 142 C. C. A. 312 (C. C. A. 8): 

"At the close o£ the évidence in every trial by jury, the question of law, not 
whether the welght of the évidence sustains the claims of the plaintiff or the 
défendant, but whether or not there is any substantial évidence to sustaln 
the clalm of the plaintiff, necessarily and unavoidably arises, and the duty 
rests upon the trial court to direct a verdict for the défendant if there is no 
such évidence." 

^=»For otber caB«s see aame toplc & KEY-NUMBQR in aU Kejr-Numbered DiEests & Indexe» 
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[2, 3] The Ralston Steel Car Company, located at Columbus, Ohio, 
has for some time past been. engaged on its premises in manufacturing 
for the United States, for war purposes, about 4,400 steel cars. 
About 400 of them are to be used in trench warf are in France ; the 
residue are to be employed on steam railways to aid in the prosecution 
of the présent war with Germany. In early June an attempt was 
made to unionize the company's plant. Some 10 or 12 employés who 
had joined the union were discharged. Whether their discharge was 
due to their union proclivities or to other cause or causes is not ma- 
terial to the décision of the questions presented. One Ingraham, 
who worked at a hine-foot spindle lathe, which was used on the com- 
pany's premises in the production of the heretofore mentioned war 
utilities, refused ail solicitations to connect himself with the union 
and continued to work at his machine. On the evening of June llth a 
meeting of the members of the union was hèld, which was attended 
by a number of those who had identified themselves with it, and also 
by one Fox, who had applied for admission to the union and had ar- 
rangea to pay his dues on the day f oUowing. It was understood that 
Fox should remain in the company's employ for the purpose of 
furnishing information as to the new men that might be brought in 
to take the places of the discharged employés, as to the work that 
was being done, and as to where and by whom the dies for the Com- 
pany were made. 

On account of the alleged occurrences at and foUowing the meet- 
ing at which some, if not ail, of the discharged workmen were présent^ 
an indictment was preferred against De Boit and Kelso, which re- 
cites that on that date they unlawfully, maliciously, feloniously, and 
willfully, with reason to believe that their act might injure, interfère 
with, and obstruct the United States in preparing for and carrying 
on the war with Germany and its allies, attempted to cause to be 
made in a defective manner the steel railroad cars then in process of 
manufacture by the Ralston Company, by advising and attempting to 
influence Fox to procure a small bottle of vinegar and to pour its 
contents into the bearings of the lathe on which Ingraham was work- 
ing, and also to loosen the tail stocks and screws of such machine, 
and to do such other things to such lathe as would spoil the material 
in it on which Ingraham was working. The indictment does not 
state what effect the vinegar would hâve on the bearings. There is 
évidence, however, that tends to show that the discharge of Ingraham 
was desired; that vinegar applied to the bearings of the lathe would 
thin and eut the lubricating oil, would cause the bearings to become 
hot, and would necessitate the removal of the shaft and delay in 
completion of the work in hand; and that, although loosening of 
the tail stock would ordinarily be detected by a workman, such loosen- 
ing would permit the material in the lathe to drop from its place and 
cause the work done to be defective and untrue. 

The indictment is based on section 3 of what is commonly known as 
the Sabotage Law, approved April 20, 1918, and entitled "An act to 
punish the willful injury or destruction of war material, or of war 
premises or utilities used in connection with war material, and for 
other purposes," which section is as foUows: 
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"That when the United States is at war, whoever, witli Intent to injure, 
Interfère vvith, or obstruct the United States or any associate nation in prepar- 
Ing for or carrying on tlie war or whoever, witti reason to belleve tliat liis act 
may injure, interfère with, or obstruct the United States or any associate 
nation in preparing for or «xrrying on tlie war, shall willfully malie or cause 
to be made in a détective manner, or attempt to make or cause to be made 
in a defective manner, any war material, as herein detined, or any tool, imple- 
ment, machine, utensil, or réceptacle used or employed in mailing, producing, 
manufacturing, or repairlng any such war material, as herein defined, shall, 
upon conviction thereof be fined net more than $10,000 or imprisoned not 
more than thirty years or both." 

The government has offered substantial évidence, which the de- 
fendants hâve vigorously combated, to prove the charge laid in the 
indictment. Fox, if he ever assented to the pouring of vinegar in 
the bearings of Ingraham's lathe or to loosening its tail stock or 
screws (ail of which is for the jury's détermination), recanted, and, be- 
ing suspected by his employer and kept under surveillance, disclosed, 
according to his évidence, vi'hen called to the office of his employer, 
the entire scheme which the government claims was concocted on the 
evening of June llth. The défendants' position is that, to convict 
of an attempt to commit a crime, it is necessary to show that an 
overt act was done with the spécifie intent to commit that particular 
crime, and that merely to advise, solicit, or attempt to influence an- 
other to commit a crime is not an overt act, but that some additional 
step constituting such an overt act is necessary to constitute an offense. 
They therefore claim that the indictment is insufficient in law, and that, 
if the évidence offered by the government be accepted as true, no of- 
fense was committed, for the reason that the défendants did nothing 
more than to advise, solicit, and attempt to influence Fox to pour 
vinegar into the bearings of the lathe and to loosen its tail stock and 
screws. 

The gravity of the situation produced by the présent war is such 
that Congress in its wisdom was impelled to enact the wise, but 
somewhat drastic, law on which the indictment is based. It denounces 
as a félon (see section 335, Pénal Code (Act March 4, 1909, c. 321, 
35 Stat. 1152 [Comp. St. 1916, § 10509]) not only the person who, 
with reason to believe that his act may injure, interfère with, or ob- 
struct the United States in preparing for or carrying on the war, will- 
fully makes or causes to be made in a defective manner any war ma- 
terial, such as the Ralston Steel Car Company was making, but also 
the person who under like conditions attempts to make or who attempts 
to cause to be made in a defective manner any such material. The 
language employed is comprehensive and unrestricted. It does not 
define the nature of the attempt which it condenins, but expressly 
makes the attempt itself a separate substantive crime, and covers any 
attempt to cause to be made in a defective manner war material 
coming within its terms. Another illustration of a law which makes 
it a pénal offense to attempt a prohibitied act is found in section 2 
of the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 
209 [Comp. St. 1916, § 8821]). In Waters-Pierce Oil Co. v. Texas, 
212 U. S. 86, 107, 29 Sup. Ct. 220, 53 L. Ed. 417, it was said not to 
be uncommon in criminal law to punish, not only a completed act, but 
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also acts which attempt to bring about the prohibited resuit. The 
court had under considération a Texas statute, but on page 1 10 it ap- 
plied the same rule to the Sherman Act. 

Whether the défendants attempted to commit a felony (assuming 
the government's évidence to be true) dépends upon the answer to the 
question: Does the willful advising, soliciting, and attempting to in- 
fluence another to commit the felony named in the statute constitute 
an attempt? In Bishop's New Crim. Law (Ed. 1892) vol. 1, §§ 728, 
729, it is said : 

"An attempt is au Intent to do a partlcular «rimlnal thing, with an act to- 
ward it falling sliort of the thlng intended. Hence, tlie two éléments of an 
evil Intent and a simultaneous resulting act constitute, and yet only in com- 
bination, an indictable offense, the same as in any other crime." 

Other définitions of attempt and of the éléments of an attempt to 
commit a crime are found in 3 Am. & Eng. Ency. Law, 250, 251, 254, 
and Wooldridge v. U. S., 237 Fed. 775, 778, 779, 150 C. C. A. 529 (C. 
C. A. 9). Whether a mère solicitation to commit a crime — a mère ad- 
vising and effort to influence its commission — is an act toward carry- 
ing the intent into exécution, and is an endeavor to attempt to commit 
a crime, has been inferentially, but net expressly, decided by the Su- 
prême Court. In United States v. Quincy, 6 Pet. 445, 465 (8 L. Ed. 
458) it was ruled that : 

"To attempt to do an act does not, either in law or in common parlance, 
iœply a completion of the act, or any definite progress toward it; any effort 
or endeavor to effect it, will satisfy the terms of the law." (Italics mine.) 

The language of the court is as broad as that of the Sabotage Act. 
By the great weight of authority it is an indictable offense at common 
law for one to counsel and solicit another to commit a felony or other 
aggravated offense, although the solicitation is of no effect and the 
crime counseled is not in fact committed. A citation of the many per- 
tinent cases is impracticable, but référence is made to Commonwealth 
V. Flagg, 135 Mass. 545, 549; 12 Cyc. 182; Rex v. Higgins, 2 East, 
5 ; Reg. v. Ransford, 13 Cox. Crim. Law Cas. 9, 15 ; United States v. 
Lyles, Fed. Cas. No. 15,646; United States v. Worrall, 2 Dali. 384, 
Fed. Cas. No. 16,766, in connection with which see State v. Butler, 8 
Wash. 194, 35 Pac. iœ3, 25 L. R. A. at page 439, 40 Am. St. Rep. 
900; United States v. Craig (C. C.) 28 Fed. 795, 800; Commonwealth 
V. Tolman, 149 Mass. 229, 21 N. E. 377, 3 L. R. A. 747, 14 Am. St. 
Rep. 414 and notes ; Commonwealth v. Harrington, 3 Pick. (Mass.) 
26; Ohio v. Davis, Tappan (Ohio St.) 171; State v. Keyes, 8 Vt. 57, 
30 Am. Dec. 450; State v. Avery, 7 Conn. 266, 18 Am. Dec. 105; 
Bishop's New Crim. Law, vol. 1, § 767 et seq. ; Wharton, Crim. Law 
(llth Ed.) §§ 212, 218, and note to 213. Clark & Marshall's Law of 
Crimes, § 131, states that: 

"The dec-lded weight of authority, both in England and the United Stafes, Is 
in favor of the doctrine that it is a mlsdenieanor merely to solicit another 
to commit a crime, if the crime be a felony, though nothing further is don'e 
toward carrying ont the unlawful purpose. The solicitation, without more, 
Is regarded as a sufflcient act to take the case out of the sphère o£ mère la- 
tent." 

2Ô3F.— 6 
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It is true there are no common-law offenses against the United 
States (United States v. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 36 
L. Ed. 591) ; but state statutes and décisions may be persuasive, al- 
though criminal cases in the national courts are controlled by fédéral 
statutes (Byrne, Fed. Crim. Proc. § 1). People v. Bush, 4 Hill (N. Y.) 
133, is illuminating. A New York statute made arson a felony. An- 
other statute — the one under which the indictment was brought— pro- 
vided that every person who shall attempt to commit an offense pro- 
hibited by law, and in such attempt shall do any act toward the com- 
mission of such offense, but shall fail in the perpétration thereof, or 
shall be prevented or intercepted in executing the same, upon convic- 
tion shall be punished. The défendant was indicted for soliciting and 
inciting another to bum a barn. On the hearing the évidence showed 
that subséquent to the solicitation the défendant supplied the person 
soHcited with a match with which to start the fire, but that such per- 
son never intended to commit the crime. The counts in the indictment 
charged the solicitation, but not the furnishing of the match, and were 
held sufficient. The case was decided without référence to the fact that 
the match was f urnished. It was ruled that an attempt in any f orm to 
commit an offense was within the statute, a doctrine which coincides 
with that announced in United States y. Qùincy, supra ; that the de- 
fendant endeavored to make himself an accessory before the fact, as 
did the défendants in the instant case, if the government's évidence be 
true; that solicitation is a species of attempt; and that a mère solicita- 
tion to .commit a felony is an offense, whether the felony is actually 
committed or not. 

I am not unmindf ul that there are authorities which hold that a mère 
advising, solicitation, or incitement to commit a crime is not a step 
taken or an act done toward its commission. For the purposes of this 
case it is not necessary to analyze or distinguish them. The New York 
statute, which was aimed at attempts, and under which the Bush 
Case was decided, was gênerai in its provisions. We hâve in the in- 
stant case the spécifie déclaration of. the Sabotage Act that the 
attempt therein named, being such as is recited in the indictment, con- 
stitutes a crime. To attempt to cause a thing to be done is an attempt 
to effect or bring about the doing of that thing. Advising and attempt- 
ing to influence the doing of a thing is a means, and of ten a most potent 
means, of effecting or accomplishing the desired resuit. Mère words 
may constitute the offense of an attempt, when they solicit the com- 
mission of a crime. Wharton, Crim. Law (llth Ed.) note to section 
213, and cases cited, and 3 Am. & Eng. Ency. Law, 264. There is sub- 
stantial agreement among the authorities that words that are seditious, 
or provocative of breaches of the public peace, are subject to pénal ju- 
<iicial action (Wharton, Crim. Law [llth Ed.] § 213) ; that solicitations 
which in any way attack the body politic, by way of treason, scandai, 
or nuisance, are indictable as independent offenses, and, if the solici- 
tation involves the employment of illégal means to effect the illégal 
end, it may become substantively indictable (Wharton, § 213; Cox v. 
People, 82 111. 191) ; that ail such acts or attempts as tend to the preju- 
■dice of the community are indictable (Réx v. Higgins, 2 East, 5, 21); 
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and that it is criminal to counsel, advise, or entice another to commit an- 
offense of a high and aggravated character, whose commission will 
tend to breaches of the peace or other great disorder and violence 
(Commonwealth v. Willard, 22 Pick. [Mass.] 476, 12 Cyc. 182, note). 
In the highly instructive and much cited case of Rex v. Higgins it was 
held that an attempt to incite another to steal is prejudicial to the com- 
munity. Lawrence, J., there said: 

"The whole argument for the défendant turns upon a fallacy in assuming 
that no act is charged to hâve been done by him; for a solicitatiou is an 
aet. The offense does net rest In niere intention ; for in solldting Dixon to 
commit the felony the défendant did an aet toward carrying his Intention into 
exécution. It is an endeavor or attempt to commit a crime." 

The indictment charges an aggravated offense much more prejudi- 
cial to the community than an incitement to steal — an incitement or 
solicitation to commit an offense which, if committed, would inevita- 
bly cripple the nation in the prosecution of the présent war, prolong 
its duration, increase its cost, and multiply the number of killed and 
wounded Americans. The offense charged is such as tends to aid our 
country's enemies, and is an attack on our body politic; i. e., the 
whole body of people living under our organized political government, 
and, law-abiding as our citizenship is, is provocative of disorder and 
breaches of the peace. 

The indictment is sufficient, and the évidence such as requires the 
submission of the case to the jury. The motions to direct a verdict are 
overruled, and an exception may be noted by each of the défendants. 



GEANT BUMBER CO. V. NORTH RIVER INS. OO. OF NEW YORK. 
(District Court, D. Idaho, N. D. July 11, 1918.) 

1. Insurance ig=s>2.H0 — Fire Insurance — New York Standabd Polict — Oan- 

CELLATION RETURN OF UNEAENED PrKMIUM. 

The provision of the New York standard flre insurance pollcy relating 
to its cancellation by the insurer uiDon five day's notice requires that 
tho insurer retum or tender the uneamed premium in Order to effect a 
cancellation. 

2. Insurance "©=> 146(3) — Polict — CoN^TR^'CTION Favorable to IfJsured. 

Polides of tire insurance, if amblguous or uncertaln in terms,. will be 
COustrued favorably to the insured. 

3. Courts <s=33Ge(15) — Fedkral Courts — Construction or State Statute. 

Where form of fire policy Is preséribed by state statute, meaning of 
pollcy calls fo;r construction of statute, &o that décision of hlghest court of 
State will control. 

4. Insurauoe <3=>229(2)— Fikb Insubance — Cancellation of Pouot — ^Notice. 

Uuder a standard New York flre Insjjrance pollcy authorlzipg Its can- 
cellatloii upon five days' notice, no pàrticulàr form of notice li'requlred; 
but Insured must hâve actùal kriowledge of Insurer's intention t6 cancel, 
or such intention mustbe so exprèssed as to ^ve notice to ordinary man in 
exerdise of ordinary câre, i ;: 

iigSSsFor other casça see Basae toplcA KBYrNUMBBE tn ail Key-Numbered Dig«sts & Iiriwes 
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5. iNSUBANCE <S=>229(2) — FiBE Insurance — Canceii.ation or Policy — Notice. 

Under a tire Insurance policy In a New York standard form entitllng the 
insurer to cancel it on flve days' notice, the Insurer's draft indorsed by 
the Insured, and Its "receipt" slgned by the insured, though both stating 
that the policy was thereby canceled, were not équivalent to a notice of 
cancellatlon. 

6. CoNTBACTs i®=39'3(2) — Knowledge of Contents — ^Peesumption — Signature. 

The gênerai rule is that one signing a written instrument will not be 
heard to say that he did not read It, but will be concluslvely presumed to 
hâve had knowledge of its contents. 

7. Contracts ®=»94(4) — False Représentations— Signature to Written In- 

strument — Eîffect. 

One signing a written instrument without reading it, upon a false repré- 
sentation by the other party as to its contents or scope, Is not bound 
thereby. 

8. Insurance <S=>22D(2) — Fire Insurance — Notice of Canceli^ation — Draft 

AND Receipt. 

The manager of a company insured under a fire policy authorizlng its 
cancellatlon on five days' notice, by accepting and indorslng the insurer's 
draft in settlement of a loss and by signing its receipt without reading 
them, was bound by their coutents only in so far as they were in the 
nature of a draft or a receipt, and not by a stipulation as to extraneous 
matter, sueh as express statement therein that policy was thereby cancel- 
ed, and such express statement was therefore insutticdent as notice of 
cancellatlon. 

At Law. Action by the Grant Lumber Company, a corporation, 
against the North River Insurance Company of New York, a cor- 
poration. Judgment for plaintiiï. 

C. H. Potts, of Cœur d'Alêne, Idaho, for plaintiff. 
J. F. Ailshie, of Cœur d'Alêne, Idaho, and E. Eugène Davis, of 
Spokane, Wash., for défendant. 

DIETRICH, District Judge. On April 1, 1917, throtigh the agency 
of the Rossi Insurance & Ipvestment Conipany of Wallace, Idaho, 
the défendant issued its fire insurance policy for $8,000, covering 
the plaintifï's lumber manufacturing plant at Harrison, Idaho. A 
few days la ter, on April 27th, there was a loss by fire, which, after 
adjustment, was settled by the payment of $3,572.13, on or soon after 
May 31 st. On July 27th the insured property was entirely destroy- 
ed by fire whereupon adjusters, representing the défendant as well 
as other insurance companies, adjusted the loss; but défendant re- 
fused to make settlement, upon the ground that its poHcy had been 
canceled in connection with the settlement of the fîrst loss; hence 
this suit. The amount of the loss being admitted, the controlling, 
and indeed the only, question is whether or not the policy in suit 
was in force at the time of the second fire, or had been canceled. 
Trial by jury has been waived. 

In support of its claim of cancellatlon the défendant relies upon 
a draft accepted by plaihtiflf iti settlement of the first loss, and a re- 
ceipt signed by it at the same tînie. The contention is that the in- 
struments constituted notice, under a clause of the policy (a New 
York standard form) authorizing cancellatlon upon five days' no- 

$E9For otber cases see same topic & KËY-NUMBBR in ail Key-KUmbered Disests & Indexas 
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tice, and also that they amounted to a mutual agreement of cancel- 
lation. When the first loss was adjusted, there was no suggestion 
that the poHcy would be canceled, and so far as appears such a con- 
sidération in no wise entered into the question of the amount for 
which settlenient was to be made ; nor, indeed, was there any rea- 
son why such a matter should hâve been considered, for admittedly 
either party had the right upon its own motion and without the con- 
sent of the other to cancel the policy at any time. Défendant consum- 
mated the settlement through its agent, the Rossi Company, and had 
no direct communication with the plaintiff. This agency also rep- 
resented other companies carrying insurance upon the plant, the to- 
tal amount of which was $30,000, and handled their settlements, as 
well as that of the défendant. Accordingly, of date June 7, 1917, it 
wrote the following letter to the plaintifif, inclosing therewith, among 
other papers, the draft and receipt in question : 

"Wallace, Idaho, June T, 1917. 
"Grant Lumber Conipiiny, Harnsoii, Idalio — Gentlemen : We imiose here- 
with drafts in payment of your récent loss, as follovvs: 

Nonvieh Union Fire 1ns. Society ?1,116.29 

AVesf ern Assurance Co 069.78 

British America Assurance Co 669.77 

Kortli River Ins. Co 3,572.13 

Nortliern Ins. Co 1.116.29 

Nortlivvestern F. & M. Ins. Co 1,339.55 

"We will forward the balance to you as sooii as received. The Northwestern 
Fire & Marine Insurance Company hâve asked that we cancel their policy, 
which was lssue<l just a day or two prior to the fire, and will therefore ask 
that the saine be returned to us, and we will endeavor to place the insurance 
with anotlier company. if desired. 

"V'ery truly yotu's, Rossi Insurance & Investment Company, 

"By R. S. Clough." 

The item "North River Ins. Co. $3,572.13" refers to the loss un- 
der the policy in suit. It will be observed that the writer of the let- 
ter expressly calls the attention of the plaintiff to the décision of one 
of the companies to cancel its policy, but makes no suggestion that 
such was the désire of the défendant hère. Manifestly, any one read- 
ing the letter would naturally draw the inference that ail the com- 
panies named, other than the Northwestern, desired or were will- 
ing that their policies should continue in force. Presumably it was 
with such an impression that the manager of the plaintifï company 
turned to the inclosed draft and receipt covering the settlement, the 
amount of which had already been agreed upon. The draft is as 
f ollows : 

"To the North River Insurance Company, 

"374 Fine St., San Francisco, Cal. 
"Clalm, $3,572.13. Claim No. 2102 

"Discount, if -. May 31, 1917. 

"Draft, $3,572.13. 

"Pay to the order of Grant lAimber Company the sum of three thousand flve 
hundred seventy-two and 13/100 dollars, in full satisfaction, compromise, ancjt 
discharge of ail daims against the North River Insurance Company for loss 
and damage by fire which occurred on the 20th day of April, 1917, to property 
covercd under policy No. 2031749 issued at Wallace, Idaho, agency, and in 
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considération of said payment the said policy Is hereby canceled and surren- 
dered. W. W. Alverson, Manager Paciflc Department. 

"E. W. Williams, Counter Signature. 
"Examined E. W. W." 

It bore the f ollowing printed indorsement, which the plaintiff signed : 

"Payée must sign thls dlscharge with pen and ink. 

"AU clalms and demands whatsoever agalnst the North River Insurance Com- 
pany connected with the withln-mentloned loss, are released and diseharged." 

The receipt is as follows: 

"Receipt. 
"The North River Insurance Company 

"374 Fine St., San Francisco, Cal. 
"Clalm, $3,572.13. Claim No. 2102., 

"Discount, $ . 

"Draft, $3,572.13. May 31, 191— 

"Grant Lumber Company hereby acknowledges the receipt of three thousand 
flve hundred and seventy-two and 13/100 dollars. In full satisfaction, comprom- 
ise, and discharge of ail elaims agalnst the North River Insurance Company for 
loss and damage by lire whlch occurred on the 27th day of Aprll, 191 — , to 
property eovered under policy No. 2031749 Issued at Wallace, Idaho, agency, 
and in considération of the said paymènt the said policy is hereby canceled 
and surrendered. Grant Lumber Co., by E. Grant, Prest. 

"JAP" 

The plaintiff's manager, who signed the instruments, testified that 
he did not read the draft or the receipt, at least did not read them 
carefully or in fuU, and did not know that they contained any pro- 
vision relating to the cancellation of the policy, and no doubt is en- 
tertained that such is the fact. It is further true, I think, that if the 
plaintiff had known that défendant desired to cancel the policy it 
would hâve procured other insurance. Except such notice as is im- 
ported by the draft and receipt, no intimation vi^as given to the plain- 
tiff, until after the plant was destroyed by the second fire and an ad- 
justment of the loss had been made upon behalf of the défendant, 
as well as the other companies, that cancellation was desired or claim- 
ed. No request had ever been made that plaintiff deliver up the pol- 
icy, nor had there ever been any offer to return any part of the un- 
earned premium. True, the défendant now contends that it was un- 
der no obligation to make any demand or tender; but it is to be 
noted that, after the loss had occurred and it began to claim cancella- 
tion, it made a tender (of an insufificient amount) and requested re- 
turn of the policy. 

Was the policy canceled pursuant to the provision authorizing can- 
cellation upon five days' notice ? That provision is as follows : 

"Thls policy shall be canceled at any timo at the request of the insurèd, or 
by thé ceinpany by giving five days' notice of such cancellation. If thls policy 
shall be canceled as hereinbefore provided, or become void or cease, the pre- 
mium havlng been àctnally paid, the uneamed portion shall be returned on 
surrender of thls policy, or last renewal, thls company retainlng the customary-' 
short rate, exeept that, when thls policy Is canceled by thls company by glvlng 
notice, it shall retain only the pro rata premitun." 
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I find as a fact that the full premium upon the policy was paid to 
the défendant. True, the payment was actually made by the Rossi 
Company, and by it crédit extended to the plaintiff ; but in extending 
the crédit the Rossi Company did not act as the defendant's agent. In 
effect the plaintiff borrowed the money from the Rossi Company, and 
then paid it to the Rossi Company as agent, and it in turn paid it 
over to its principal, the défendant, the resuit being that plaintifï's debt 
to the défendant was extinguished, and it became the debtor of the 
Rossi Comi>any. 

[1-3] With much eamestness the défendant argues that notice of 
cancellation, if given, is not to be held ineffective because there was 
no return or tender of the uneamed portion of the premium. The 
question bas frequently been the subject of considération in the courts, 
and f urther discussion would be profitless. Admittedly there is a sharp 
confîict in the decided cases ; the prépondérance being, as I think, with 
the plaintiff. Such was the conclusion reached by the New York 
Court of Appeals in Tisdell v. New Hampshire Fire Ins. Co., 155 N. 
Y. 163, 49 N. E. 664, 40 L. R. A. 765. Based largely upon a critical 
analysis of the language of the pohcy provision, the contrary view is 
presented in a dissenting opinion ; but I am better content with the 
conclusion of the majority. When we consider the harshness of the 
view that a party whose contract obligations are unperformed can at 
will terminate tîae contract without making restitution to the party 
who bas fuUy performed, the intent so to stipulate ought not to be 
found, unless it is clearly expressed in language wbich leaves no room 
for doubt. If defendant's construction of the policy be adopted, it 
could at any time terminate the responsibility it had been fully paid 
to assume, retain the unearned premium until demanded, and then 
draw the insured into a controversy touching a matter which might 
very well be too small to warrant the expense of litigation. In the 
présent case défendant, having held the uneamed premium for two 
months after the alleged cancellation, tendered a portion of it and rais- 
ed an issue as to the balance. In support of the rule of the Tisdell Case 
the foUowing, out of many décisions, may be cited: Buckley v. Citi- 
zens' Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 I^. R. A. (N. S.) 889; 
Southern Ins. Co. v. Williams, 62 Ark. 382, 35 S. W. 1101 ; Peterson 
V. Hartford Fire Ins. Co., 111 111. App. 466, reversed without référence 
to this question in 209 111. 112, 70 N. E. 757; Gosch v. Firemen's 
Ins. Co., 33 Pa. Super. Ct. 496; Phœnix Assur. Co. v. Munger, etc., 
Co., 92 Tex. 297, 49 S. W. 222 ; Chadboume v. German- American Ins. 
Co. (C. C.) 31 Fed. 533; Ins. Co. v. Raden, 87 Ala. 311, 5 South. 876, 
13 Am. St. Rep. 36; John R. Davis Eumber Co. v. Hartford F. Ins. 
Co., 95 Wis. 226, 70 N. W. 84, 37 E. R. A. 131. But see Straker v. 
Phénix Ins. Co., 101 Wis. 413, 77 N. W^ 752 ; Manlove v. Commer- 
cial, etc., Co., 47 Kan. 309, 27 Pac. 979; Cassville Roller Milling Co. 
v. yEtna Ins. Co., 105 Mo. App. 146, 79 S. W. 720; Continental Ins. 
Co. V. Daniel (Ky.) 78 S. W. 866; Taylor v. Insurance Co. of North 
America, 25 Okl. 92-94, 105 Pac. 354, 138 Am. St. Rep. 906. The 
contrary view fînds support in the following, as well as other, cases: 
Schwarzchild et al. v. Phœnix Ins. Co. (C. C. S. D. N. Y.), 115 Fed. 
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653 ; Id., 124 Fed. 52, 59 C. C. A. 572 ; El Paso Réduction Co. v. Hart- 
ford Ins. Co., (C. C.) 121 Fed. 939; Mangrum v. Law, Union & Rock 
Ins. Co. (Cal.) 157 Pac. 239; German Union Fire Ins. Co. v. Clark, 
116 Md. 622, 82 Atl. 974, 39 L- R. A. (N. S.) 829, Ann. Cas. 1913D, 
488. 

While it is stated in the defendant's brief and in some of the cases 
cited that the fédéral courts hâve uniformly held that the retum of the 
premium is unnecessary, oniy three fédéral cases hâve been called to 
my attention, and one of thèse, the Chadbourne Case, seems to hold 
with the plaintifif. It is pertinent to add that, notwithstanding the con- 
flicting views of courts of last resort, of which the défendant doubtless 
has had Itnowledge, it persists in the use of this form of policy, am- 
biguous though it has been f ound to be. There is every reason, there- 
fore, for applying the familiar rule that contracts of this character, if 
uncertain, will he construed favorably to the insured. If, as was sug- 
gested at the hearing, the form is prescribed by the statutes of New 
York, and the défendant is unauthorized to change it or use a différ- 
ent form, then in efifect the inquiry is as to the meaning, not of the 
contract, but of the statute, of which the poHcy is merely a transcript, 
and the décision of the highest court of the state should control, under 
the well-known rule that the construction placed upon a local statute 
by the courts of the state is binding upon the fédéral courts. 

[4, 5] It is also thought that défendant failed to give the requi- 
site notice. Granted that no particular form of notice is required, 
still it must be shown either that the insured has actual knowledge 
of the insurer's intention to cancel, or that such intention has been 
so expressed as to give notice to the ordinary man, in the exercise 
of ordinary care. As already stated, the plaintiff did not hâve ac- 
tual knowledge, and under the circumstances it cannot be charged 
with carelessness in faihng to take notice. The carelessness was up- 
on the part of the défendant in employing means better suited to 
conceal than to reveal its intent. It would hâve been a very simple 
thing for it to give a plain, unequivocal, direct notice of its désire to 
cancel. It had a form of "draft" and of a "receipt," and presuma- 
bly it had a form of notice. Instead of giving such notice, what did 
it do? It first agreed with the plaintiff upon the amount of the loss, 
and, it is to be presumed, directly or indirectly promised to make settle- 
ment accordingly. So far as appears, there was no suggestion or inti- 
mation that it intended to cancel the policy. In due time it caused its 
agent to transmit, not a notice, but a draft and a receipt, inclosed with a 
letter expressly notifying the plaintiff of the cancellation of another 
policy, but with no suggestion of a purpose to cancel the policy in 
suit. With this letter before him, impliedly representing that but 
one policy was to be canceled, the plaintiff's manager turned to the 
formai papers, upon which the défendant now relies as constituting 
notice or contract. Upon its face he saw that one of the papers was 
labeled "draft," and generally it had that appearance. It was for 
the correct amount, appropriately referred to the loss, and named the 
plaintiff as payée. It is submitted that in the ordinary transaction of 
business, not once in a hundred times does the ordinary business man 
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carefully read a check or draft in full. It is sufficient that it appears 
to be a check or draft, and that he bas knowledge of the amount and 
the names of the payée and maker. So it was not a want of care in this 
case for the plaintiff's manager to fail to observe a clause near the 
end of the draft, purporting to cancel the policy. When he turned 
the "draft" over to make the necessary and usual indorsement, he 
was conf ronted, not with a notice that the policy was to be canceled ; 
but, in harmony with the implication of the letter of transmittal, he 
was advised that he "must sign this discharge," which reads : 

"AU clainis and demands vvhatsoever agalKst the Nortli River i .suranee 
Company coniiected with the wlthiu-meiitioned loss are released and dls- 
charged." 

This he could readily sign, because it was in accord with his under- 
standing of the settiement. There was nothing to put him upon his 
guard or to suggest cancellation. He turned to the other paper, a 
printed form, conspicuously headed "Receipt." It was in the form 
of a receipt, and was apparently in substance the, same as the indorse- 
ment upon the draft. Again, if to the plaintiff's conduct we apply 
the standard of ordinary business care and caution, its officers were 
not guilty of négligence in failing to read the instrument to the end 
and thus discovering the clause relating to cancellation. 

[6-8] Défendant, of course, invokes the gênerai rule that one who 
signs a written instrument will not be heard to say he did not read 
it, but will be conclusively presumed to hâve had knowledge of its 
contents. This rule, however, is not unqualified. There is the fur- 
ther familiar principle that where one signs an instrument without 
reading it, upon a false représentation by the other party as to its 
contents or scope, he is not bound. Suppose that in this case, instead 
of writing the letter and using the forms labeled "draft" and "receipt," 
an agent of the Rossi Company had gone personally to the plaintiff's 
office to make settiement, and there made représentations which were 
expressed or clearly implied by the letter and the printed forms. Ile 
would hâve said : 

"I hâve come to make settlenitnt of your récent flre loss upon six of tho 
policies you hoUl [naniing them]. Oue of thesa pollcles, and only one, the 
Xortln^estcrti, is to he canceled. Hère is the draft of the North Itlver Com- 
pany tor .f.'!,572.13, the amount we agreed upon, bearlng a printed releuse on 
its hacl<, wliich you are to .sign. Hère is a formai printed receipt, which you 
are to sign." 

Would any ordinarily prudent and cautions business man hâve stop- 
ped to read the draft in full, or the receipt, or hâve suspected that 
they were anything other than what they were represented to be? 
The défendant placed two çapers before the plaintiff's officers, upon 
which it put its own construction by calling one of them a draft and 
the other a receipt. It so plainly labeled them, and the. plaintifï had 
the right to rely upon such construction and représentation. In ac- 
cepting the draft and signing the receipt without reading them, its 
manager was bound by their contents, in so far, but in so far only, 
as such contents were in the nature of a draft or a receipt, and not 
by a stipulation upon a matter wholly outside the ordinary scope of 
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such instruments. Receipts and drafts are in daily use artd their 
gênerai ténor îs well known. They may differ slightly in form, but 
in substance they are the same. They are signed and accepted with 
little attention to their précise phraseology. There is little more rea- 
son to require that they be read in fuU, than that one should read 
the printed matter upon a silver certificate or national bank note be- 
fore accepting it. Such being the common practice, to hold that the 
plaintiff hère is bound by an interpolated clause upon a subject whol- 
ly foreign to the nature of either a draft or a receipt, and touching 
which there had been no discussion between the parties, would be to 
sanction a fraud. I do not intimate that the défendant or its agents 
intended to deceive. It may very well be that the Rossi Company, 
as well as the plaintiff, was in ignorance of the defendant's désire to 
cancel the policy. The means employed by the défendant to give no- 
tice of its intention to cancel were so inappropriate that it would not 
be strange if the agent, as well as the insured, failed to take notice 
of its intention. But whether actual or only constructive fraud the 
resuit is the same. I am unwilling to give place to a rule which would 
Write "caveat" upon every draft and receipt, and put a premium on 
suspicion and distrust. If what the défendant did was insuiificient to 
charge the plaintiff with notice, by a parity of reasoning there could 
hâve been no mutual consent. Âdmittedly no considération passed 
to the plaintiff. 

Relief granted as prayed for in the complaint. 



Ex parte FUSTON. 
(District Court, E. D. Tennessee, S. D. May 22, 1918.) 

1. Armt and Navy i^iss'Jf) — Sélective Service Act — Locai, Boabd — Jubisdic- 

noN. 

Under Sélective Service Act, S 5, declaring that any person who shall 
\\illfully fail or refuse to résister shall be guilty of a misdemeanor, and 
shall upon conviction be pnnifhecl, and shall thereupon be duly reglstered, 
a local board, authorized to détermine questions of exemption, bas no 
jurlsdictlon to Investigate on its own motion the question of the âge of a 
person who had not reglstered and place hlm on the draft llst, though he 
asserted he was not withtn the âge limits prescribed. 

2. Aemy and Navt <©=»20 — Sélective Service Act — Autiiouitt of Boaeûs. 

In View of the régulations thereunder. Sélective Service Act, § 4^ de- 
clarlng that local boards shall hâve power to détermine ail questions in- 
cludiug or diseharging individuals, does not confer on such boards the 
Ijower to détermine whether an individual subject to the act failed t» 
register. ^ 

In the matter of the pétition of S. D. Fuston for writ of habeas 
corpus. Pétition granted, and petitioner discharged. 

J, H. Turner, of Nashville, Tenu., for petitioner. 
Wm. Baxter lyce, Asst. Ù. S. Atty., of Knoxville, Tenn., for re- 
spondent. 

®=9For otber cases see same topic i KEY-NUMBER in ail Key-Numbered DlgesU t Indexe* 
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Mémorandum Opinion. 

SANFORD, District Judge. The petitioner was arrested by the 
sheriff of Dekalb county, Tenn., under an order issued by the local 
board of said county, finding that he had failed to report for military 
duty, as ordered, with the willful intent to évade military service, and 
-directing that he be delivered to the commanding officer at Fort Ogle- 
thorpe for further action hy the military authorities. 

The pétition for the vifrit of habeas corpus alleged that the peti- 
tioner was more than 31 years of âge at the time provided for regis- 
tration under the Sélective- Service Act (Act May 18, 1917, c. 15, 40 
Stat. 76); that the local board was without jurisdiction or authority 
over him; and that he was illegally arrested and restrained under 
its aforesaid order. 

Without referring to minor matters in respect to which the regu- 
Jarity and validity of the proceedings before the local board are chal- 
lenged by the petitioner, the underlying and undisputed facts are 
thèse : The petitioner did not register under the Sélective Service Act 
on the registration day, June 5, 1917. Later the local board, receiving 
information that the petitioner was under 31 years of âge and subject 
to registration, in efifect demanded that he register. Being advised 
that he would be subject to criminal prosecution for failure to reg- 
ister, the petitioner thereupon in 1918, filed a registration card with 
the local board and also partially fiUed out and filed with the board 
answers to two questionnaires. Both his registration card and the 
questionnaire accompanying same were filed under protest, and both 
on the face of the registration card and in his answers to the ques- 
tionnaires, he stated his âge as 33 years. The petitioner also filed 
affidavits as to his âge with the board, tending to support his conten- 
tion that he was more than 31 years of âge. The board considered 
thèse affidavits and other statements obtained by them, and determined 
that he was under 31 years of âge. Then, being of opinion that having 
failed to register on June 5, 1917, he was, under section 65 of the 
Sélective Service Régulations, to be treated as one "who bas been con- 
victed of failure to register" and had thereby lost the right to deferred 
•classification, without passing upon his alternative application for de- 
ferred classification on account of having dependents, he was ordered 
to report immediately for military duty. This he did not do ; and the 
board thereupon ordered his arrest, as above stated, for delivery to the 
•commanding officer at Fort Oglethorpe as a déserter. 

[1] On this State of facts, I am of opinion that the local board was 
entirely without jurisdiction in the premises. The Sélective Service 
Act confers upon the local board merely jurisdiction to détermine the 
questions of exemption and the like of persons within the registrable 
âge who hâve been duly registered. It confers upon it no authority 
whatever over persons not within the registrable âge, and none to 
investigate, of its own motion, the question of âge of a person who 
has not registered and to place him upon the draft lists in the event 
it détermines that he is in fact of registrable âge. The registration card 
and the questionnaires filed by the petitioner showed on their face 
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that he was more than 31 years of âge on June 5, 1917, and therefore 
not subject to registration. Regardless, therefore, of the fact that 
thèse papers were filed under protest, they conferred upon the board, 
on their face, no jurisdiction in the premises, and showed, on the con- 
trary, on their face, that the petitioner was not within the jurisdiction 
or subject to the authority of the board. 

The Sélective Service Act contains only one provision for the in- 
voluntary registration of pers«ns who hâve not registered, namely, 
that embraced in the provision of section 5 of the act, that 

"any person who shall wlllfuUy fail or refuse to présent hlmself for registru- 
tiou or to submlt tliereto as hereln provided, shall be guilty of a mlsdemeaiior 
and shall, upon conviction in the district court of tlie L'nited States haviuj; 
jurisdietion thereof, be puuished by imprisonment for not more than oue year, 
ajid shall thereupon be duly registered: l'rovided, that in the call of the 
docket precedenee shall be giveii, in courts tryiug the same, to the trial of 
crimiual proceedings under this act." 

It is entirely plain that the provision that such persons shall "there- 
upon" be duly registered relates only to persons who shall hâve been 
convicted in the court of the offense of willfully failing or refusing 
to register; the verdict of the jury and the judgment of the court de- 
termining the fact that they were subject to registration and result- 
ing "thereupon" in their automatic registration. Aside from the plain 
and unmistakable meaning of the language itself, there is no provision 
for the investigation aliunde of the question of liahility to registration 
by the local board or any other body; the sole provision being that 
when the fact of willful faihire or refusai to register shall hâve been 
conclusively determined by conviction in the court, then, as stated, 
registration shall automatically follow, the liabiHty to registration hav- 
ing thus been conclusively determined. 

I am unable to agrée with the opinion of the Acting Judge Advocate 
General that the phrase "shall thereupon be duly registered" is to be 
disassociated from the preceding référence to criminal conviction, but, 
on the contrary, entirely agrée with the view of the assistant to the 
Attorney General, referred to in the opinion of the Judge Advocate 
General, that the enforced registration referred to in this section re- 
fers only to the registration which follows a prior conviction. The 
argument that as some persons subject to registration might he willing 
to take the chance of a criminal prosecution in order to avoid registra- 
tion, this construction leaves the sélective service law incomplète in 
such cases, cannot justify the court in supplying an omitted provision 
of the law, however désirable this may be ; the function of the court 
extending merely to construction and not to législation. However, the 
infrequency of cases of this character leads me to the conchision that 
the unfortunate results of such construction which are apprehended, 
are not of the serions practical conséquence attributed to them in ar- 
gument. 

This not only appears to be the construction of this clause given 
by the Department of Justice, but to be uniform construction given 
to the law in its administration up to this time ; there heing, so far as 
I am aware, no previous instance in which a local board has placed 
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upon the registratîon lists, as a resuit of its own investigation, and 
without a previous conviction, a person who asserted that he was in 
fact not subject to registration and whose registration card on its face 
conferred upon it no jurisdiction. 

[2] I hâve, I may add, not overlooked the fact that section 4 of 
the Sélective Service Act provides that the local boards 

"shall hâve power within thelr respective jurisdietlons, to hear and détermine, 
subject to review as liereinafter provlded, ail questions of exemption under 
this act, and ail questions of or daims for including or diseharging indlviduals 
or classes of indlviduals from the sélective draft, whlch shall be made under 
rules and régulations prescribed by the Président." 

It is, however, unnecessary to détermine the scope of this provision, 
since, whatever may be embraced under the broad power of "includ- 
ing" indlviduals in the sélective draft, such authority is, under the 
plain terms of the act, only to be exercised under rules and régula- 
tions prescribed by the Président, and none of the rules or régulations 
prescribed by the Président authorize the local boards to investigate 
upon their own initiative the question of liability to registration of a 
person who has not voluntarily registered, or to register such persons 
involuntarily as a resuit of such investigation by it. Hence, in the ab- 
sence of such rule or régulation and under the very terms of the act, 
the local boards are not invested — even if they can be without amend- 
ment of the act — with any authority to include in the draft a person 
who has not voluntarily registered, as being within the registrable âge 
and subject to the provisions of the Sélective Service Act, unless he 
shall hâve been indicted and convicted of willfuUy failing and refus- 
ing to register, and has been "thereupon" and as a conséquence of 
such conviction, registered, and thereby brought within the jurisdic- 
tion of the board in the matter of claims for exemption, def erred class- 
ification and the like. 

I hence conclude that, under the admitted facts, as the petitioner's 
registration card and answers to the questionnaires showed that he was 
more than 31 years of âge on June 5, 1917, the local board acquired 
no jurisdiction over him whatever, and was without authority either 
to investigate, of its own motion, the question of his âge, or to place 
him on the draft list, or to adjudge him a déserter and order his arrest 
and delivery to the military authorities. His pétition is accordingly 
granted, and he is ordered discharged from restraint and custody by 
the sherifï pursuant to the order of the local board. 
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In re BI/OOMBEEG. 

(District Court, D. Massacliusetts. July 10, 1918.) 

No. 22615. 

1. Bankeuptct «êswSS-^Àcts op Bankbuptcy— Peefebential Patments. 

Payment by an insolvent to certain credltors ,of 25 per cent of their 
claims, pursuant to an arrangement uiade by a credltors' commlttee, ap- 
proved by most of them, for settlement of ail hls Indebtedness on tùat 
basis, where he had secured funds to complète tbe settlement, were not 
preferentlal, and dld not constltute acts of bankruptcy. 

2. Bankruptcy «©=91(2) — Composition — Bona Fides. 

An insolvent debtor, who undertakes to ralse funds and compound hls 
indebtedness, should kéep accurate accounts, showing what he received 
and disbursed, and hls fallure to do so wHl count heavlly against his 
assertions of honesty and good faith tovvards hls credltors. 

In Bankruptcy. Involuntary proceedings in the matter of Hyman 
Bloomberg, alleged hankrupt. Pétition dismissed. 

John J. Cummings, of Boston, Mass., for petitioning creditors. 
Asa P. French, of Boston, Mass., for alleged bankrupt. 

MORTON, District Judge. On February 9, 1915, a meeting of the 
creditors of the respondent was held, at which a committee was ap- 
pointed to consider his financial affairs. On February 23, 1915, be- 
fore this committee had completed its work, an involuntary pétition 
in bankruptcy was filed against him, The committee recoramended 
Si settlement with creditors on the basis of 25 per cent., which seems 
to hâve been satisfactory to the great proportion of them. Thereupon 
the respondent sold his store in Brockton, Mass., with its stock and 
fixtures, which constituted practically his entire assets, to one Sandler 
for $15,000, in order to obtain the money necessary to carry through 
said settlement. The date when this conveyance was made is in dis- 
pute — the respondent contending that it was on April 29th; the peti- 
tioners, that it was not until May llth. The time is important, be- 
cause the présent pétition was fîled September llth, and the only act 
of bankruptcy originally alleged in it was this transfer. If it took 
place at the time claimed by the respondent, it was more than four 
months old when the pétition was filed, and was therefore unavailable 
as an act of bankruptcy. On June 8, 1915, the first involuntary péti- 
tion was duly dismissed without objection, after notice to ail creditors, 
including the présent petitioners. 

Pollowing this dismissal the respondent began to carry out the pro- 
posed settlement by making payments to his creditors, either j>ersonally 
or through Mr. French, his attorney. Money was placed in the lat- 
ter's hands for that purpose. Sandler himself, a brother-in-law of the 
respondent, was a large créditer by reason of his indorsements for 
the bankrupt. The référée explicitly finds that the arrangement pro- 
posed included ail the creditors, that Sandler was not preferred by 
what was donc, and that there was no intention to hinder, delay, and 
■defraud creditors. 

.^=5 For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indeies 
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There was delay in completing the payments of 25 per cent., and 
before ail the creditors had received their money the présent involun- 
tary pétition was filed, after which no further payments were made. 
On May 12, 1916, the respondent filed a voluntary pétition in bank- 
ruptcy, action on which is suspended by reason of the présent pro- 
ceeding. ■ . 

On October 7, 1915, the petitioners amended their pétition, by setting 
out additional acts of bankruptcy consisting of certain payments of 
25 per cent, made to creditors under the settlement arrangement, al- 
leging them to be preferential transfers. On August 28, 1916, a mo- 
tion to amend was filed by the petitioners, alleging a fraudulent and 
preferential transfer of a lease to Sandler on May 27, 1915. If objec- 
tion had been made, this motion would not hâve been allowed. In rë 
Forbes (D. C.) 235 Fed. 316, No. 19617, August 16, 1916. No ob- 
jection being made, it was allowed as of course. The allégations of 
the original pétition and of each of the amendments were answered by 
a formai déniai by the respondent, and the issues thus made were 
referred to and heard by the référée, who has found in favor of the 
respondent. 

The décisive points on which the case turns are the date of the con- 
veyance of the store to Sandler, and the purpose and intent with 
which it and the subséquent payments and transfer set forth in the 
amendments were made. 

[ 1 ] As to the date of the conveyance of the store : This was a ques- 
tion on which the évidence was conflicting. On the one side a convey- 
ance in writing was produced by the respondent, dated April 29, 1915, 
and the testimiony in his behalf was that it was a bona fide instrument, 
made on the date therein stated. Against this were apparently incon- 
sistent statements and conduct by him and other parties interested. In 
this conflict of testimony, the learned référée, who saw and heard the 
witnesses, and was in a much better position to arrive at the truth than 
this court, which has only a transcript of the testimony, believed the 
respondent. The situation is one in which the referee's finding carries 
great weight. I hâve carefully examined the évidence, and am not 
prepared to say that it was clearly wrong. It folio ws that the acts of 
bankruptcy alleged in the pétition as originally filed are not sustained. 
What was donc amounted to an informai assignment for the benefit 
of creditors. It is argued for the petitioners with much force that 
the arrangement was for many reasons an unsafe and vicious one 
from the creditors' point of view. If so, the creditors should hâve 
seasonabJy brokeh it up, as they had the right to do, by bankruptcy pro- 
ceedings, or by objecting to the dismissal of the first pétition. 

The pa3Tnents by the respondent to several of his creditors, which 
constitute the acts of bankruptcy set up in the amendment of October 
7th, were made by him in carrying out the plan of compromise and 
settlement on. a 25 per cent, basis approved by his creditors. They 
were made with money procured by him for that purpose from the 
sale of his store. The transfer of the lease was made, as the learned 
référée finds, in pursuance of the same plan. 

The principles by which it is to be determined whether such pay- 
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ments and transfer are préférences, or conveyances in fraud of cred- 
itors, seem fairly clear. A préférence is defined by the Bankruptcy 
Act as a transfer, the efïect of the enforcement of which "will be to 
enable any one of his creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class." Act Jiily 1, 
1898, c. 541, § 60a, 30 Stat. 562 (Comp. St. 1916, § 9644). There must 
be an intent to prefer (section 3a [2] [Comp. St. 1916, § 9587]); but 
if the effect of the transfer is to give a préférence, such intent is pre- 
sumed on the familiar principle that one is presumed to intend the 
natural conséquences of his acts (Collier, Bankruptcy [llth Ed.] p. 
102). If one who is insolvent — and Bloomberg was insolvent — pays 
an outstanding unsecured claim in full, he obviously gives that créd- 
iter an advantage over other creditors in the same class. Not having 
money enough to pay ail, he has paid one. A payment on account, 
which left the balance of the claim outstanding, would aiso opéra te as 
a préférence. But if a debtor, who has property enough to pay ail his 
creditors 25 per cent., pays one of them that percentage for a dis- 
charge of the entire debt, it is- difficult to see hbw any préférence re- 
sults. That is what, on the findings of the learned référée, as I under- 
stand them, the respondent did ; each of the payments alleged in this 
amendment was made for the discharge of a debt four times as great ; 
there were assets enough to pay ail creditors the same proportion, and 
the intention so to apply the assets ; the mortgage of the lease was made 
in carrying out the settlement, as further protection to Sandler. 

[2] If thèse findings were correct, there was ho intention to prefer, 
and the payments under discussion were not préférences, and did not 
constitute acts of bankruptcy. The real question at the bottom of this, 
as of many bankruptcy cases, is whether there was an honest effort 
to straighten out the respondent's fînancial afïairs, or whether there 
was not. As to creditors negotiated with and paid by Mr. French, the 
évidence fully supports the findings of the learned référée. As to the 
creditors, including Sandler, who were dealt with by the respondent, 
the évidence as it appears in the transcript is much less satisfactory. 
An insolvent debtor, who undertakes to raise f unds and compound his 
indebtedness; should keep his accounts of what he realized for prop- 
erty sold, and what disposition he made of the proceeds in definite, 
clear shape, so that everything he did can be readily scrutinized. Fail- 
ure to do so should count heavily against his assertions of good faith 
and equality in the treatment of his creditors. Bloomberg's accounts 
fall far short of this standing. Moreover, the constant évasions and 
assertions of ignorance in his testimony and that of Sandler seem to 
me suspicious, and coupled with their failure to producè satisfactory 
vouchers and accounts to support their statements would, I think, hâve 
led me to décline to give their testimony much "weight. But, as has 
been said with référence to the first point, the learned référée had 
ail this évidence before him, and also saw the witnesses, and got more 
into the atmosphère- of the case than iit>is possible for an appellate court 
to do. With some hésitation, I must décline to hold that he was 
clearly wrong in his conclusionSi 

Report confirmed. Pétition dismissed, but without costs. 
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Ex parte PROUT. 

In re KEZENDBS et al. 

(District Court, D. Massachusetts. June 26, 1916.) 

No. 1468. 

1. Habeas Corpus <g=>92(l) — Proceedings for Déportation — Review. 

An order of exclusion, and deportiitioii unsuiiported l>y any évidence Is 
invalid. Hence the question wlielher there was any évidence t)efore tlie 
immigration tribunal In .support of its flndinss may be raised In habeas 
corpus proceofllngs. 

2. Aliens <S=350 — ExciitisiON of Immigrants — Contract Labobees — "Opfebs 

OR Promises oi' Employment." 

"OfCers or promises of cmployment." to corne vvithin the contract labor 
clause of Immigration Act Feb. 20, 1907, § 2, as amended by Act March 26, 
1910 (Comp. St. 1916, § 4244), must be niade by or with the authority of 
the proposed einplf)yer, and a niere assurance or promise in gênerai 
terms of eniployment after reaching this country, made to an alien by a 
foreign steamship agent, is not ground for exclusion. 

3. Ar.iENS <g=350 — ExciA'siON of Immigrants — Contract Laborebs. 

Nine Portuguese lab(jrers, not shown to hâve acted in concert, bound to 
a point in this country where they were assured by steamship agents 
thut they could flnd eniployment, but having no knowledge by whom or for 
what they would be eniployed, lield not subjeet to exclusion as contract 
laborers. 

Pétition by William C. Prout for writ of habeas corpus on behalf of 
Francisco Rezendes and others. Writ granted. 

William C. Prout, of Boston, Mass., pro se. 
The United States Attorney, opposed. 

MORTON, District Judge. This is a pétition for habeas corpus 
brought against the Commissioner of Immigration for the District of 
New England to obtain the discharge of nine Portuguese immigrants 
who hâve been excluded and are now held at Boston for déportation. 
The case was heard as a single proceeding upon the pétition, the an- 
swer, and the record of the proceedings and évidence before the im- 
migration tribunals. 

The provisions of law under which the exclusion was ordered (Act 
Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898, as amended hy Act March 
26, 1910, c. 128, 36 Stat. 263 [Comp. St. 1916, § 4244]), are those re- 
lating to contract laborers, and are as f ollows : 

"Sec. 2. That the following classes of aliens shall be excluded from admis- 
sion into the United States ; * « * Persons herelnafter called contra'ct 
laborers, who hâve been Induced or sollclted to migrate to this country b.y 
offers or promises of eniplo.^raent or in conséquence of agreenients, oral, 
written or printed, express or implied, to perform labor In this country of any 
Icind, skitled or unslîiUed." 

The cases of thèse aliens were grouped and heard together by the 
immigration authorities. Act, § 13 (Comp. St. 1916, § 4260); Rule 
2, subd. 2. I shall treat them in the same way. 

The majority of the Board of Spécial Inquiry found that each alien 
had ''been induced or solicited to migrate to this coimtry by ofïers oi; 
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promises of employment" (Décision o£ Board), and on that grotind 
alone excluded them. This décision was affirmed by the Secretary of 
lyabor. The dissenting member of the Board of Spécial Inquiry was 
of the opinion that such finding was not warranted by the évidence. 

The petitioners admit that a full hearing was accorded them by the 
immigration authorities, and that they were given an opportunity to 
présent such évidence as thèy had to oflfer. Their principal conten- 
tion is that, as a matt'er of law, the décision against them was wholly 
unsupported by évidence and is unreasonable and unfair. 

[1] An order of exclusion and déportation unsupported by any évi- 
dence is invalid, and the question whether there was any évidence be- 
fore the immigration tribunal in support of its findings may be raised 
on habeas corpus proceedings. Whitfield v. Hanges, 222 Fed. 745, 138 
C. C. A. 199 (C. C. A. 8tb Circuit) ; U. S. ex rel. Cline v. Williams, 
189 Fed. 915 (C. C. D. Ct. N. Y.). It is therefore necessary to consider 
whether there was any évidence before the Board of Spécial Inquiry 
upon which the majority finding above referred to could reasonably be 
made. 

With the possible exception of Joao Souza, whose case was not, how- 
ever, differentiated from the others by the immigration authorities, 
there was no direct évidence against any of the petitioners. AU the 
cases were dealt with together and disposed of by gênerai findings of 
inducement and solicitation to migrate, based in the opinion of the 
board, as appears from its décision, on circumstantial évidence. 

[2] It seems clear that "offers or promises of employment," in order 
to come within the statute, must be made by, or with the authority of , 
the person proposing to f umish the employment. A mère assurance or 
promise, in gênerai terms, of employment after reaching this country, 
made to an aJien by a f oreign steamship or transportation agent, is not 
ground for exclusion. 

[3] Thèse nine aliens did not come from the same place in Portugal ; 
they lived at five différent places there. Those places were not, as I 
understand, very far apart; but there is no évidence that the immi- 
grants were acquainted with each other, or acted in concert in coming 
to this country. Not more than two or three dealt with the same steam- 
ship agent for their passages. Some of them appear to be traveling 
alone, and there are groups of two or three together. They are ail 
destined ultimately to Palmerton, Fa., where a large numher of their 
countrymen réside. They f ollow difîferent occupations, but are mostly 
laborers. They expect to go to work immediately; but with a few 
exceptions they hâve, so far as the évidence shows, no job in mind, and 
do not know what they will find to do. There is not a scintilla of 
évidence that any employer of labor in Palmerton had anything to do 
with their coming there. I am unable to discover any substantial évi- 
dence that the nine are in any way acting in concert or conspiracy in 
endeavoring to obtain admittancé iftto this country, or that there is any 
combination or conspiracy for that purpose between the several groups. 
I hâve carèfully^considered t:he evidende in its relation to the indi- 
vidual aliens. The answeirs made by Joào Souza, which are specially 
relied on in support of the finding against him, must be considered in 
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connection with the rest of bis testimony ; and it must be borne in ïnind 
that he was testifying through an interpréter. 

In no case does thg évidence, in my opinion, show an offer or promise 
of employment by, or on behalf of , any person proposing to employ the 
alien hère, or reasonably support the conclusion of the board that the 
aHen was "induced or sohcited to migrate to this coUntry by ofïers or 
promises of employment." As my décision is based upon a lack of 
évidence, it is unnecessary to state in détail the spécial f acts as to each 
applicant. 

Upon the cases as a whole, the conclusion reached by the dissenting 
member of the Board of Spécial Inquiry seems to me to bave been, 
not merely the right one, but the only one which could fairly be made 
upon the évidence. 

The order will be that the writ issue. 



Ex parte McDONALD. 
(District Court, E. D. Wlsconsln. August 10, 1918.) 

1. Akmt and Navt iS=520 — Sfxective Deaft Act — Status of Registrants. 

Sélective Draft Act does not glve persons wlthin tlie draft ageS any mili- 
tary status solely by virtue of their being within sueh âges, biit they re- 
tain their ordinary status as civilians and citis^ns until it is clianged 
tlirougli the opération of tlie law by ttieir sélection for service. 

2. Aemy and Navy ig=320 — Sélective Draft Act — Powers of Boabds. 

The courts are bound to respect the détermination of local and district 
draft boards on ail matters within their respective jurisdictions, and hâve 
no power to revise their décisions, where their jurisdiction has been 
lawfully exercised ; but the courts may détermine to what efCect the 
boards hâve acted. 

3. Abmy and Navy <@=320 — Seuictive Dbaft Act — Powers of Boards. 

Both the local and district draft boards, within their respective jurls- 
dictlons, retain their power to hear and détermine matters i)ertaining to a 
registrant until the hour specified in the notice o£ the local board when 
he is required to report for service. 

4. Army and Navy <S=>20 — Sélective Draft Act — Atjthority of District 

Boards. 

Where after notice by a local board to a registrant to report for serv- 
ice, but before,the tlme arrlved, he was given deferred classification by 
the district board on industrial grounds, he could not lawfully be arrested 
and imprisoned by the local board for failure to report. 

Habeas Corpus. Heard as an application for writ of habeas cor- 
pus by Bernard J. McDonald. Writ granted. 

McGovern, Hannan & Reiss, of Milwaukee, Wis., for petitioner. 

H. A. Sawyer, U. S. Atty., George Lines, and J. W. McMillan, ail 
of Milwaukee, Wis., and John B. Sanbom, of Madison, Wis., for re- 
spondents. 

GEIGER, District Judge. This matter is hère upon a pétition, the 
writ, the return upon ancillary writs of certiorari to draft boards, 
and returns thereto in habeas corpus. 

£=»Foi otber eues see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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The writs of certiorari, of course, were issued in dîscharge merely 
of the function of bringing up certain records which, it was con- 
ceded, might throw some light upon the questions otherwise raised 
by the pétition for the writ of habeas corpus, and do not discharge 
the office of an original proceeding to inquire into or to correct the 
doings of the tribunals to whom addressed. The pertinent facts in 
this case are that the petitioner, a registrant under the sélective serv- 
ice law (Act May 18, 1917, c. 15, 40 Stat. 76) and within the juris- 
diction of one of the local draft boards in the city of Milwaukee, 
was called for service under the ordinary notice fixing the time to 
report for military duty. After the giving of that notice, or after the 
petitioner obtained knowledge of its issuance, he appeared before the 
district board and made application for deferred classification be- 
cause of facts within its exclusive jurisdiction to consider. That 
board granted his application prier to the time when he was required 
by the notice issued to report for military duty. Notwithstanding 
that détermination, the local board issued an order for his appréhen- 
sion, conséquent upon which the respondent, Janssen, chief of police 
of Milwaukee, and Bodenbach, an agent of the fédéral government, 
took him into custody and placed him in the county jail for Mil- 
waukee county. He sues out this writ of habeas corpus, claiming 
that by virtue of the action of the district board he was entitled, 
at least temporarily, until it was changed by due process under the 
sélective service law, to his freedom. 

[1] Whatever other facts hâve appea.red hère in the records or 
statements of counsel showing the successive action taken or 
attempted to be taken hy either of thèse boards prior to the final 
action, are of no pertinency in determining the ultimate question in 
the case. I said a moment ago that the sélective service law had a 
purpose of enabling the raising of an army, and it defines certain 
persons who are liable to be called. It does not give them any status, 
as a miHtary status, solely by virtue of their being within certain 
âges. They retain the ordinary status which they hâve as Civilians 
and citizens unless and until it is changed through the opération 
of the law. In other words> the law defines those who are liable to 
sélection, and that, by necessary implication, means that when they 
are selected as prescribed by the law, they enter the service. Unless 
and until they are selected, they are not in the service, and enjoy 
their ordinary civil rights and privilèges; and, if this be true, it 
must be true of those who hâve never been called, and of those, who, 
having been called, are not selected, either because of deferment or 
rejection. 

Now, the law is, of course, an exercise of one of the highest of 
congressional powers— power to compel persons to bear arms in dé- 
fense of the country; and, in so far as it détermines who, for 
the time; being, is liable tq be called for that purpose, it is the exer- 
cise of the sovereign congressional authority, which is unimpeachable. 
As a matter of ' fact, beyond making the déclaration respecting such 
liability, and those subject thereto, the law contains Httle except broad 
administrative provisions, the carrying out of which has been dele- 
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gated almost wholly to the executive. True, there are guides given 
to the latter to govern his administration and which, probably, are 
binding upon him. But be that as it may, the executive has accept- 
ed the délégation of power and has proceeded to erect the machinery 
of the law — familiar to us ail. And it consists in the main of the 
so-called local boards and of the district boards, reserving of course, 
as by the terms of the law it may be reserved, a superior revisory 
power in the Président himself. Now, the law and the régulations 
established under this grant of power, define with considérable clear- 
ness the jurisdiction of thèse various tribunals or instrumentalities. 
The local boards are given a sort of original jurisdiction pertaining 
to one class of cases. With respect to those cases the district board 
is created, and it exists, as a revisory or an appellate tribunal for 
the express purpose of enabling reviews of the déterminations of 
the local boards. The district board is created not only for that 
purpose, but, under the express terms of the law, there is wholly ex- 
cluded from the jurisdiction of local boards the entertainment in 
certain matters, of original jurisdiction, of which, except for the re- 
visory power of the Président, is exclusive- — those are the cases per- 
taining to deferment on industrial grounds. 

Now, much of this has become familiar to us ail in the past year, 
but it is well to bear in mind, primarily, in considering this case 
and others that arise, that it was the plain congressional intent, and 
it is certainly the plain executive intent, to bave created under this 
law a System which, being established, certainly exists and must be 
respected for some purposes. Among such purposes for which the 
System is established is that of enabling orderly procédure ; but there 
is the other equally great, if not greater, purpose, of enabling just 
and effective déterminations. Therefore, being a System involving 
not only order, it must be held to hâve contemplated and to be given 
effect such as, upon the face of things, déterminations by boards, either 
intermediate or final and exclusive, are entitled to receive. It would 
be absurd to say that a local board, being given original or initial juris- 
diction of a certain matter, the détermination of an appellate board 
of matters heard by it, by way of revision or correction, either in 
point of fact or of law, should be of no binding conséquence. That 
sort of a principle, of course, is familiar to lawyers in respect of the 
successive relations of courts, but it is equally true, not only in exec- 
utive situations, but in everyday life, that when a tribunal, as, for 
example, in the taxing department, having original jurisdiction, is 
subject to review, certainly (and the authority who establishes the 
reviewing tribunal should be held conclusively to contemplate that) 
the détermination on review shall be effective and binding upon the 
subordinate tribunal. Now, that is the situation as it has developed 
under this law. 

[2] Speaking plainly, if this is not a System under which the local 
board, having original jurisdiction, may bave its findings nuUified 
through revision, or superseded through the exertions of a higher 
tribunal, having original jurisdiction of matters not within the com- 
petency of the local board to détermine, the law amounts to nothing 
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other than a pièce of législation fraught with unlimited possibilities 
for confusion. Wherefore, courts ought to take that view of the 
law, and it brings us dii-ectly to the question : What is the attitude 
of the courts upon the déterminations made by thèse functionaries 
created under this sélective-service law? What is the power of the 
courts by way of revision or correction ? Now, the answer to that 
question is not at ail difficult. In my judgment, either as of first im- 
pression or based upon the course the courts hâve followed since the 
enactment of the law, it is simply this: That the courts are bound 
to respect the détermination of any of thèse tribunals upon ail matters 
within their jurisdiction, and that limits the court, at the outset, to dé- 
termine and ascertain whether there has bèen action under the law ; 
secondly, what is the quaHty and effect of that action in so far as it 
affects rights appertaining to the individual ? 

The court hère, as many of the District Courts, has had applications 
for writs of habeas corpus seeking to review the action of local 
or district boards, challenging the propriety of their décisions, claim- 
ing that upon testimony in the record, or proiïered testimony, a dif- 
férent détermination should hâve resulted. It has been said with 
some uniformity, that the courts are barred the momqnt it appears 
that the tribunals had acted upon a matter properly before them. In 
a case brought to this court, where the petitioner, instead of proceed- 
ing by habeas corpus, sought to sue out a writ of certiorari command- 
ing the boards to certify the records to this court to the end that 
it détermine whether, upon the proiïered proofs, petitioner made 
out a case entitling him to deferred classification, the court declined 
to take jurisdiction because, as it appeared to me, the boards had juris- 
diction to détermine what the petitioner himself said was determined ; 
and in connection with that, this language was used as responsive to 
a contention made, supported by some authority, that the courts should 
issue writs of certiorari. I will quote f rom what was said at that time : 

"Manifestly, cases deallng with Indlviduals who aver that by reasoii of the 
express provisions of the Sélective Service Aet they are not wlthln, but are 
left without, the entire scope of the aet as prescriWng and Imposing liabllity 
to milltary service, are not pertinent. It may readlly be conceded that, 
where the law Imposes no obligation upon an individual, the courts must be 
open to his résistance of any effort to Impose its obligations upon hlm. But 
the présent case deals with an individual whose status is admittedly within 
the reach of the law. Indeed, he professes his wlllingness to submit to its 
obligations, but seeks for the time being to assert a right resting solely upon 
an executive régulation flxing and establishlng conditions or considérations for 
clas.Sifléatlons, and hence order and priority of call. With this as the case, 
should the courts exercise .iurisdlctioii by certiorari to correct the misapplica- 
tlon of tlifi executive regulatioiis and to enforee, as the petitioner's right, the 
régulations as they may be applicable to the fact» presented by hlm in court? 

"Undoubtedly Congr€>ss, by detailed enactment, or the executive, with or 
without detailed regvilation, could bave iniposed the service obligation upon 
ail individuals within the scope of tbe law without any attempt to establlsh 
order or priority base! uiom tronsidenitlons pertaining to the individual or 
to the service or the needs of the Xation. In other words, this power, existing 
as it did in Congress, mlght hâve been exereised and cxerted by detailed pro- 
visions of the law, or might hâve been, as it was, delegated practically in its 
entU'ety to the executive. It is iny view that the character of the législation is 
.such that It never was Inteuded, by conferring upon the Executive the full 
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power and discrétion to détermine the matters which are now compreheoded 
within the exetnitlve régulations, to reserve to the Indivldual who is wlthln 
the scope of the law, as a matter of légal right subject to be enforced and vin- 
dicated in the courts, thèse very régulations whlch, in executive discrétion, 
need not liave been made at ail, or, in like discrétion, may be varled from day 
to day. The draft boards are purely executive agencles, and thelr error, com- 
mitted against those who are wlthln the draft law, Is executive error in the 
eiiforcement of discretlonary régulations; and I do not belleve that it was 
or eould be the congresslonal Intent that thèse executive agencles constituted, 
as obfierved, to carry out an unllihlted discrétion, were or are to t>e considered 
In the lisht of quasi judiclal tribunals discharglug functions which pertain 
to everjday légal rlghts of a citizen. In re Kltzerow (U. S. D. C. E. D. Wls.) 
252 Fed. 805. 

That is broad language, and I am ready to say to-day that I will ad- 
hère to ail of it. But it does inot reach this case, nor foreclose the 
petitioner's contention. Where, for example, the régulations indicate 
to the boards order and priority of call of registrants, or the consid- 
érations upon which order and priority shall be determined, namely, 
dependency or the like, it will be readily conceded that when the 
boards hâve determined the facts the courts should not take up the 
case and rebalance it, because that would lead practically to a judi- 
cial sélective service ultimately. Every one within the range of 
the law could at least attempt to invoke the jurisdiction of courts for 
that sort of review. So we get back to the proposition. What is 
the function of the courts when inquiry is made on behalf of a 
citizen who seeks to prosecute a remedy which, if granted, will lead 
to his liberty? Plainly, the court is Hmited to asking the question, 
Hâve thèse boards acted; and if so, how? To what efifect has the 
law been applied to the individual? 

In my judgment the error made on behalf of the respondents in the 
discussion of the case arises right at this point, in asserting that this 
is to be regarded as a "military question." The questions to which 
I hâve referred, such as whether exemption or deferment should or 
should not be granted, are plainly executive questions. In fact, it 
makes little différence what characterization they be given, for their 
détermination is binding upon the courts. But the questions whether 
the boards hâve acted at ail, and, secondly, to what eflfect hâve they 
acted, are questions of fact, always open to judicial détermination. It 
is the question whose answer détermines whether the individual is, or 
must go, in or out of the service, and likewise whether he can or can- 
not invoke the court's aid. Now, the présent case présents an approach 
from an angle opposite to that presented in the Kitzerow Case. There, 
the moment it appeared that the boards had acted, the court, having 
judicially determined that the boards had acted against the petitioner, 
said to him: 

"We are bound by that détermination and you must accept it as pladng you 
In the service." 

The petitioner hère says that the boards hâve acted, but they hâve 
acted the other way. Now, if the premise be correct that until a man 
has been selected as the law prescribes he shall be selected, he retains 
his functions as a civilian, surely there must be a tribunal in which 
one who claims that he has not been drawn caja establish that fact and 
enf orce the rights growing out of it 
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Thèse boards exist in the manner in which I hâve indicated. The 
local board, up to the time its action was attempted to be superseded 
by the district board, was plainly within its jurisdiction. And that 
raises the question, presented naturally and of necessity by the peti- 
tioner, Did the district board hâve jurisdiction to make a supersed- 
ing détermination ? Obviously, if the respondents corne into court 
with an order of arrest, based solely upon the action of the local 
board, if the possession of a document of that kind is a bar to the exer- 
cise of judicial power, the writ hère must be discharged ; but, if the 
premise which I announce is correct, the petitioner is not bound by an 
order made by a board, which, under the very plain terms of the rég- 
ulations and the obvious intent of the System to which I bave advert- 
ed, bas been superseded in its effect by the action of the other board, 
the district board. Therefore he has the right to come into court to 
test out the ultimate quality of the warrant which is returned hère by 
the respondents as justifying his imprisonment. 

[3] That brings us to the question as to whether the district board 
did bave jurisdiction in this matter. I am ready to hoîd that it did, 
upon two grounds, one of which is easy: First, the practical conces- 
sion of ail parties hère that there is nothing in law which forbade the 
district board originally to hear and détermine this application for 
deferred classification at the time it in fact héard and determined it; 
secondly, jurisdiction appears entirely clear under the régulations is- 
sued by the Provost Marshal General and by the Président. Under 
sùch régulations induction into service contemplated by the law is the 
point whereat the jurisdiction of thèse two boards ends, and, as 
such, isthe time and hour fixed in the notice given by the local board. 
That régulation, of course, is supportive of the very idea to which I 
bave adverted, namely, order, harmony, and effectiveness. It may be 
an interesting question, not relevant hère, whether from and after that 
time, and prior to taking the oath as a soldier, the registrant is in fact 
a full-tiedged soldier. But it is entirely clear that at no time, prior to 
the actual induction defined in the régulations, is the power of thèse 
boards within their respective jurisdictions to hear and détermine mat- 
ters pertaining to the case of a registrant wholly eut off. There is no 
statutory or other bar. Indeed, the régulations, wisely and in the in- 
terest of justice, seek to préserve and retain that power until the last 
moment. So I am ready to détermine, both upon the concession and 
upon the record returned hère, that there is nothing whatever in the law 
or the régulations vvhich cuts off the power of the district board to 
exercise its original jurisdiction at any time prior to the induction which 
is defined in the régulation, namely, the hour specified in the notice of 
the local board. Notwithstanding some little contention respecting the 
exercise of jurisdiction informally, therehy ignoring régulations pre- 
scribing time within which a thing shall be done as a matter of practice 
or procédure, I consider it of no moment hère. Such régulations are 
directory. The mère fact that the district board entertained this appli- 
cation prior to the time specified in the notice and made its détermina- 
tion prior to that time operated, in my judgment, under the very ex- 
press terms of thé régulations wholly to supersede the détermination 
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of the local boàrd. That really disposes of this case. I say that the pe- 
titioner can corne in hère and for the purpose of having a judicial 
détermination of the question as to what this board or thèse boards 
had determined and what the quahty of their détermination is; can 
présent the f acts hère, bringing in the action of the district board as the 
final arbiter of the matter of his going into or staying «ut of the 
service — at least for the time being. 

[4] Now, what can be meant, the concession being made on behalf 
of the respondents that this district board had jurisdiction, by the gên- 
erai suggestion that the court is still barred from giving relief because 
it is a "military question"? It is not a détermination of a "military 
question," because the intended conséquences of the application of the 
law throughthis exclusive instrumentality leave the registrant where he 
was as a civilian. The affirmative action of the tribunal is against in- 
duction into service. Upon questions propounded during argument, it 
is interesting to inquire what the quality of the détermination of the dis- 
trict hoard is, whether it was binding ; and if so, upon whom. And in 
response to those queries it was said that it was binding until overridden 
by "higher military authority." Well, that answer is not availing for a 
variety of reasons, the first one being that it créâtes — it brings f orth in 
the administration of the law — a situation fraught with nothing but 
confusion. The Président and the executive, under the promptings of 
this very law, hâve determined that the district board should décide the 
matter, and it would be rather anomalous to say that a System had 
been created whereby the higher board could détermine the matter, 
but the lower board need not in the slightest degree respect the finding, 
thereby forcing the one in whose favor it had been made to appeal 
to higher authority. But let us pass that for a minute and test it out in 
another way. Let us assume that the matter be characterized in that 
indefinite sort of a way as a military question, beyond the power of 
courts to consider. Notwithstanding that, it is cohceded that the peti- 
tioner hère, being between the boards and suffering the loss of his lib- 
erty unjustly, must hâve some sort of a recourse. Well, the query aris- 
es, What may that recourse be? And if the answer he that he might 
appeal to the Provost Marshal or to the Président, let us grant that that 
might be done, let us assume that the local board having received the dé- 
termination of the Président to afifirm the district board, the local board 
still remains obdurate, and respondents hère, upon promptings of the 
local board, still refuse to release the petitioner. It is interesting to 
inquire, What remedy is left open to the Président of the United 
States or the Provost Marshal to enforce their concurrence with the 
diètrict board ? What means or method would avail to relieve the peti- 
tioner of the aggressions? Would not the Président insist upon ac- 
cording to petitioner the very right he now asserts — a civilian right 
based upon the award of the tribunal constituted for that very pur- 
pose? And obviously the asserted right, if subject to vindication, 
enjoyment, and protection at ail, is so not as a matter of whim or 
caprice, but upon the formai pronouncement of a duly constituted 
instrumentality that the individual is for the time being not selected. 

It seems absurd to say that, though reclassification or deferred 
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classification hâve been committed to the district board (exclusively 
in industrial cases), and their détermination is and must be corrective 
of a status previously had under local board jurisdiction, neverthe- 
less the district board's détermination — binding on everybody — need 
not be respected by anybody. In the présent case the local board 
lias not attempted to justify its acts except upon the hypothesis that 
it could, optionally, ignore the action of the district board in its change 
of petitioner's status. There is no contention that his custody is 
based upon the deferred status. In this conflict it surely does not aid in 
the solution of the problem to say that the exertion of the local 
board's power as against the district board's conceded power to exempt 
him involves a "military question." And with this as the situation 
some power must exist to détermine whether, under the law, the peti- 
tioner has or has not been drafted so as to bring about a surrender of 
his freedom as a civilian. 

If a conflict betweeh tribunals created under this law, howsoever 
ended or solved, would leave the individual whom it concerned a 
niember of the military establishment, then it might be called, prop- 
erly, a military question. But when it is conceded that the détermina- 
tion of the district board is effective, or intended to be effective as an 
executive release, discharge, or exemption, then the question, what 
in truth has been determined, certainly need not be given any spécial 
characterization. The answer to such question détermines whether 
any right, subject to guaranty in enjoyment, has been conferred upon 
or retained by the individual. As already indicated, where such déter- 
mination is intended to operate as exemption, the registrant is left — 
until superseded by the orderly processes of the law — in possession of 
his ordinary freedom, and, as also indicated, he should hâve recourse 
to judicial tribunals to relieve against an aggression in contravention of 
such exemption. This, of course, ail proceeds upon the premise that 
in creating the "systeni" under this law, déterminations of the exec- 
utive tribunals are to be effective alike in the instances where they 
operate to reject or release the individual as in those where he is se- 
lected or actually called. In the one as in the other, courts accept the 
détermination, refuse review, but, manifestly, in the former, cannot re- 
fuse to the individual such protection and guaranty in enjoyment of the 
right, as by the express force of the détermination, the law intends 
should f ollow. Obviously, upon such view of what the "system" is and 
what it intends, habeas corpus must be the availahle remedy — the rem- 
edy which, if applied, may lead to a judgment enforceable not only 
through the strength of judicial but also of the suprême executive will. 
The suggestion that courts keep their hands ofï, to the end that "higher 
military authority" vindicate the personal right of the petitioner brings 
with it thé query respecting remédies over and manner of guar- 
anty ing the en joytaent of a conceded ordinary civil right. It may be 
conceded that a higher military authority could in the présent case 
wrest the petitioner from the opération of the local board's order, but 
the mode and manner of enforcing obédience to the superior decree 
has not been suggested or defined. 

I am satisfied that petitioner makes out a case entitling him to judg- 
ment of discharge, and such may be entered. 
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MARQUETTE CEMENT MINING CO. v. OGLESBT COÀL CO. 
(District Court, N. D. Illinois, E. D. September 7, 1918.) 

1. Deeds i©=>100— Consteuction — Exteinsic Cikcumstances. 

To aid in tlie construction of deeds, évidence of ail the surrounding 
clrcumstances is admissible to show tlie situation and relation of the 
parties and what tliey sought to materially accomi>lisli. 

2. Mines and Minebals (S:::=>55(C) — Géants of Mining Rights — Construction. 

The right of support is vital to the owner of the surface and strata 
overlying a mine, and is not presumed to liave been given up by a con- 
veyance of mining rights uuless expressly or by strong implication. 

3. Mines and Minerals <S=>122^6eants of Mining Rights — Consteuction 

— "Surface." 

The word "surface" in mining controversies means that part of the 
earth or géologie section lying over the minerals in question, unless the 
contract or conveyance otherwise defines It, and the owner of a higher 
stratum is entitled to the same right of support as the surface owner. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Surface.] 

4. Mines and Minebals <g=»55(6) — Géants of Mining Rights — Construction. 

A provision in a conveyance of coal mining rights exeepting coal under 
that portion of the surface occupied by buildings of the grantor did not, 
by implication, permit mining in such manner as to cause subsidence of 
the surface or overlying strata on other parts of the tract. 

5. Mines and Minebals <©=»55(6) — Géants of Mining Rights — Construction. 

A deed conveying the right to miue coal under a tract of land "wlthout 
entering upon or injuring the surface thereof" requires the mine to 
be so worked as not to let down the surface. 

6. Courts <S=3367 — Géants of Mining Rights — Rtjles of Peopebtt. 

Where mining rights are granted In view of a local rule of the state, 
such rule vidll be foUowed by the fédéral courts in construing the grant, 
whether or not It is to be considered strictly as a rule of property. 

7. Mines and Minebals <©=355(6) — Seveeance of Title to Minéral — Rights 

or Subface Ownee. 

Under the law of Illinois, as by the gênerai common law, where the un- 
derlying rainerais are severed by conveyance from the surface the owner 
of the surface has a clear right to its support. 

8. Négligence <g=>100— Conteibutoey Négligence — ^When Peovable as De- 

FENSB^ 

Contributory négligence is not a défense to an action for breach of an 
absolute légal duty. 

9. Mines and Minebals ©=125 — Injuet fbom Woeking — Injunotion — ^Rem- 

EDY AT IiAW. 

Where the mining of coal by défendant causes subsidence whlch seri- 
ously interfères with complainant's mining in a higher stratum of Ume- 
Btone, eausing damage, and will continue to do so to an extent whlch 
canuot be uieasured, the remedy at law is not adéquate and does not ex- 
elude jurisdiction in equity. 

10. Injunction iS=5l37(2) — PeiEliminaey Injunotion— Balancing of Injuey. 

The rule as to balancing of injuries, to be considered in some cases upon 
application for preliminary injunction, does not apply where the right 
and its breach are clear. 

11. Equiit <S=>61 — Right to Relief — Légal Status of Pabties. 

When each party is pursuing his own right, and collision résulte, the 
one without légal culpability of any kind must prevaU if the other occu- 
ples legally indefensible ground. 

^s»For other cases see same topic & KET-NDMBER in aU Key-Numbered Dlgests & Indexe» 
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In Equity. Suit by tlie Marquette Cément Mining Company against 
the Ogiesby Coal Company. Decree for complainant. 

Tenney, Harding & Sherman, o£ Chicago, 111., and Duncan & O'Con- 
nor, of Ottawa, 111., for plaintiff. 

Adams, Crews, Bobb & Wescott, of Chicago, 111., for défendant. 

SANBORN, District Judge. This is a bill for an injunction by 
the owner of a limestone cément mine to restrain the défendant from 
so operating its mine situated directly beneath the former as to re- 
move the subjacent support. It is conceded, and shown by the évi- 
dence of both parties, that there is an actual subsidence of 20 to 25 
inches. The défendant, vvhile admitting subsidence, contended on the 
trial, and gave évidence tending to show, that it was so graduai 
that the damage occurring in plaintiff 's mine was not caused. by such 
subsidence, but resulted from a careless and improper manner of min- 
ing the cément rock. It was decided at the trial, however, that cer- 
tain of the damage was caused by the subsidence, particularly on 
account of the uneven or differential lowering of the strata of rock 
and shale underlying the limestone stratum in which the cément mine 
is operated. Certain other injuries in the cernent mine hâve been 
due to the plaintiff's method of mining, in not leaving pillars of suffi- 
cient size to support the overburden, or by mining shale underneath 
the pillars, and thus leaving insufficient support. It remains only to 
recite enough of the facts to aptly apply the governing rules of law, 
after an examination of the légal principles properly applicable. 

Defendant's position is that the suit for injunction cannot be main- 
tained because the remedy at law is adéquate, and it is therefore en- 
titled to a trial of the facts by a jury, under the third amendment to 
the fédéral Constitution and section 120 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1132 [Comp. St. 1916, § 1112]). It 
further contends that subsidence was authorized by the dealings of 
the parties, it being understood that the coal could not otherwise be 
taken out, and that the correspondence and contract leading up to the 
conveyances passing between the parties, by which the cément mine 
and the coal seam were severed, as well as those conveyances them- 
selves, recognized the right of subsidence by the défendant. A fur- 
ther claim, that ail the injuries to the cément mine were caused 
by négligent and improper mining methods pursued by plaintiff, was 
decided at the trial in respect to portions of the mine in plaintiff's 
favor, as already referred to. 

The property in question is at Ogiesby, 111., in the La Salle geolog- 
ical région, and the strata of limestone, coal, shale, etc., are sedimen- 
tary deposits. The plaintiff's mine is about 100 feet below the sur- 
face, and the coal seam now being mined by défendant is about 500 
feet below the other. From the surface down to the cément mine the 
géologie section is glacial drift and various sorts of shale and clay. 
Then cornes the limestone bed, about 40 feet thick, composed ir- 
regularly of nodular limestone (hubbly limestone and shale), ifine- 
grained limestone, and crystalline limestone, with two thin horizontal 
shale partings. The mine floor is shaly limestone or soapstone under- 
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laid with shale, support ed by a thin layer of hard thin-bedded black 
shale or slate. This floor is of varying thickness, from 4 to 15 feet; 
and below it, down to the coal seam in question, are conglomerate 
rock, soft clay shales, some silty or sandy, hard shales, coal seams 
seven and five, green and grey shales, some very hard shale, a thin 
layer of limestone, and some 20 feet of tough, hard, shale compos- 
ing the roof of the coal mine. The various layers are quite general- 
ly horizontally disposed to each other, and seams and partings abound. 
During the slow process of settlement due to subsidence, it is sup- 
posed that the shales, rock, and other kinds of earth move or slide 
on each other, finding their final adjustment in much the same form 
as before, though in a more blocky condition. Upon this the ge- 
ologists, mining engineers, and miners who testified for défendant 
based their opinion that the subsidence caused no damage to the 
plaintiff's mine. 

Plaintiff's mining is carried on by the room-and-pillar or pillar- 
and-stall system, by the advancing and not the retreating plan, 
the final step being to get as much material as possible by robbing 
the pillars and roof coming back. Défendant uses the long-wall Sys- 
tem. The former consists in beginning at the mine opening, cutting 
tunnels or entries in the limestone ledge, and taking off rooms from 
them, leaving a limestone roof of varying thickness, theoretically suf- 
ficient to sustain the hundred-foot overburden when pillars of suf- 
ficient size are allowed to remain. When the boundary is reached 
such part of the pillars and roof is taken as is practicable as the 
work recèdes. The work commenced in a small way some 30 years 
since, and for a long time the rooms were made larger than the 
best mining practice required. Within the last two or three years 
the entries and rooms hâve been made smaller and the pillars largerl 
Since the making of cément requires a certain amount of silica, found 
in the shales, the floor of the rooms was mined in certain parts for 
this purpose, and in places the pillars settled, causing floor heaving 
and cracking, roof -cracks, roof-falls, spawling, and some cave-ins. 
Thèse occurred mainly in parts where there vi'as no coal mining near 
enough to hâve any influence, and are not claimed to bave been caused 
by it. Others are claimed to be wholly or partly due to the subsidence, 
and thèse, particularly the Hand cave and the Calumet Entry cave, 
will be mentioned presently. 

The Title to the Two Mines. — That part of the cément mine which 
is novi' being worked consists of a tract about 7,000 feet long, rough- 
ly estimated at 200 acres. A part was originally owned by plaintiff 
and a part by défendant, and they arranged to sever the ownenship 
by having the coal rights in plaintiff's land conveyed to défendant, 
plaintiff retaining ail the rest, and, where défendant was owner, by 
having the fee conveyed to piaintifï, reserving the coal and the right 
of removal. 

In the negotiations and writings leading up to thèse conveyances, 
as well as in the deeds themselves, it is claimed by défendant that 
there is an implied understanding that défendant might remove the 
coal even though subsidence was caused. Thèse negotiations were 
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begUh by a letter of Aiigust 3, 1904, froiti défendant tô Mr. N. W. 
Durican, an officer of the plaintiff. In this letter it was proposed that 
the parties s-ever their respective ownership in the following manner : 
Défendant proposed to convey the cément rock and clay lying with- 
in 75,feet of the surface, with the right to mine them. without enter- 
ing upon the surface, and in the process of mining pillars of a 
specified size should be left, but no covenant not to injure the sur- 
face should be required. Mr, Duncan, it was proposed by this let- 
ter, should convey to défendant the coal and other minerais, not 
including cément rock and clay lying within 75 f eet of the surface, 
with the right to mine the coal without entering upon orihjurîng the 
surface, Duncan to reserve such part of the coal and other minerais 
as might underlie the cernent plant. 

After negotiations covering some time, conveyances were made to 
and from each party. Deeds from plaintiff or its grantors to the 
défendant described the No. 2 coal seam, and so much of the rock, 
clay,: and other minerais just above and just below the vein of coal 
as might be required in connection with the mining and removing of 
the' coal, together with the right to mine and remove ithe same, and 
the adjacent rock, clay, and other minerais, "without entering upon 
or injuring the surface thereof," excepting the coal under a tract 
200 feet wide by 600 feet long under plaintiff's manufacturing plant. 
Deeds made by défendant to plaintiff excepted the coal and minerais 
just above and below, with the . same right to mine and remove it 
"without entering upon 6r injuring the surface thereof." Most of 
the deeds back and forth àontain like provisions, but thèse which do 
not seem to be unimportant on the questions of construction and are 
not particularly stated. 

Effect of Subsidence from Côal Miningi. — After mining cément rock 
for many years, and having practically no trouble in the mine, in 1910 
roof-falls, pillar-cracks, and floor-heaves commenced to appear, foUow- 
ed in some cases by cave-ins to the surface. The first cave-in was 
the Garage cave, May 15, 1910, followed by the Riley cave, September 
18, 1910, a small cave on the south boundary in 1912, and two caves 
nearby in 1913. AU thèse were caused by shale mining and not.by coal 
mining. On September 10, 1913, occurred the Hand cave, the largest 
of ail. At this time the coal face was approaching, but did not reach 
the immédiate vicinity Until February, 1914. The pillars left in this 
area were quite small, and the testimony leaves it uncertain whether 
the trouble was caused wholly by subsidence, but it was probably due 
both to that and the methods of mining. Early in 1914 an entry about 
700 feet long and 35 feet wide, known as the. Calumet entry,' was driv- 
en in thC' solid rock in the western part of the mine immediately under 
the advaricing coal mining face, and in December, 1914, the whole 
tunnel fell, in the course of a few days. The testimony leaves no doubt 
that this was caused by subsidence. 

There were. other distinct cave-ins in the région of the advancing 
côal face which were caused in part by subsidence, and in part by small 
pillars, shale mining, or both. 
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The most clear évidence of injury caused by subsidetice is in the 
northwestern part of the mine, from the Hand cave région to the 
northeast corner. After the Cakimet entry disaster plaintiff employed 
engineers to endeavor to locate the cause or causes of the injury. 
Surveyors' monuments were set upon the surface, and in the mine, in 
considérable numbers. Readings were taken of their position, at fré- 
quent intervais, and in this way subsidence was detected and measured. 
In the région of subsidence there were constant and continuons roof- 
falls, many of a serious character, and much damage to pillars and 
floor. AU thèse hâve continued to the présent time, and were going on 
in the same way down to the close of the trial. The évidence of 
thèse injuries, and their connection with subsidence, are numerous. 
They are in the area above the advancing coal face, and are absent in 
other parts of the mine; such injuries as there occur are due to local 
causes. There is also observed the absence of any important injyry 
where subsidence has become complète and the earth has reached its 
final settlement. The injuries referred to as caused by subsidence 
cannot be attributed to floor weakness, excessive oyerburden, the prés- 
ence of water, the character of the limestone, blasting with dynamite, or 
a "squeeze" or "creep" from the Hand cave. The mine is an excep- 
tionally dry one, and the évidence shows that, while loose shale is 
quickly disintegrated by water, ît is not so when under pressure. Add- 
ed to ail this is the fact, clearly demoïistrated by the évidence, that 
the subsidence is a differential one. It is hardly possible to think of 
an uneven sinking of the support of a séries of rooms and pillars with- 
out the necessity of serious damage. How can one pillar sink while an- 
other 50 feet away is stationary without the twisting, straining, and 
cracking described in the testimony ? It is indeed possible to conceive 
that such a differential subsidence might occur in an untouched area 
in its natural state which would not cause much injury; but it must 
be otherwise in a ledge from which three-fifths of the rock has been 
taken out, the remainder having been left in the form of roof, pillars, 
and floor. 

[1] The Construction of the Deeds. — ^Evidence of ail the surround- 
ing circumstances was properly submitted to show the situation and 
relation of the parties, and what they sought to materially accomplish. 
Butterley Co., Ltd., v. New Hucknall Colliery Co., Ltd., 99 L. T. 818 
(A. D. 1908), 102 L. T. 609 (A. D. 1910) ; Beard v. Moira CoUiery Co., 
Ltd., 112 L. T. 227 (A. D. 1914); Jones v. ConsoUdated Anthracite 
Collieries, Ltd., 114 L. T. 288 (A. D. 1915). 

[2] The right of support is vital to the owner of the overlying sur- 
face and strata. Therefore it is not presumed to bave been given up 
unless expressly or by strong implication. Wilms v. Jess, 94 111. 464, 
34 Am. Dec. 242; Kansas City N. W. R. Co. v. Schwake, 68 L. R. A. 
675, note 1 ; Catron v. South Butte Min. Co., 181 Fed. 941, 104 C. C. 
A. 405. 

[3] The word "surface" in mining controversies means that part of 
the earth or géologie section lying over the minerais in question, unless 
the contract or conveyance, otherwise defines it. It is not merely the 
top of the glacial drift, soU, or the agricultural surface. Humphries 
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V. Brogden, 12 Q. B. 739. The owner of the higher stratum is enti- 
tled to the same rights as the actual surface owner. Yandes v. Wright, 
66 Ind. 319, 32 Am. Rep. 109. See 68 h. R. A. 679; Robertson v. 
Youghiogheny River Coal Co., 172 Pa. 566, 33 Atl. 706; Mundy v. 
Rutland. h. T. 23 Ch. Div. 81. 

[4] There is nothing in the letters, negotiations, or deeds which 
gives a différent meaning to the word "surface," or, either expressly 
or by impHcation, secures to the défendant the right to subside the 
overlying cernent mine. On the whole, the implication is to the con- 
trary by reason of the deeds giving the right to mine and rembve coal 
"without entering upon or injuring the surface." Ail the restrictions 
are upon defendant's right to mine and not upon the plaintiff. Nor do 
the prelitninary negotiations indicate an intention to waive the right 
of support. It is highly improbable that the plaintiff would intentional- 
ly agrée that the relatively unimportant agricultural surface should be 
preserved, while assenting to the letting down of its énormously valu- 
able rock ledge and mine. That it was càreful to protett its manufac- 
turing plant beyortd ail question is not a clear implication of its con- 
sent to subside its mine. As the court said in Wilms v. Jess, supra : 

"But, It is cohtended, appellant and hls codefendant were exonerated from 
proteeting the surface, because the lease hère stipulâtes that 'no plUars shall 
be withdrawn wltliin six hundred feet of the shaft,' upon the prlnciple that, 
'having expressed sorne the parties hâve expressed ait the conditions by which 
they ihtend to be bound under that instrument.' 

"By looklng to the lease, we thlnk it quite clear this stipulation has rela- 
tion to the mine only, and no référence whatever to the superlncumbent soll. 
The whole clause relates to the manner of working the mine and the condition 
in which it shall be left. It requires that the mining shall be done in. a work- 
manllke manner, that no pillars shall be withdrawn within six hundred feet 
of the shaft, and that Uie enti-ies giving access to the coal not mined at the 
termlnatlon of the lease, shall be turned over, etc., In good condition, etc. — ail 
for the obvions pnrpose of preservlng the shaft and access to coal not mined. 

"No attempt is made to regulate the rights aad obligations of the parties, 
In respect of the superlncumbent soil, further than to conter the right of way 
thereover and the surface usé to the extent neeessary to an efficient and eco- 
uomical working of the mine, leaving them to be governed in other respects in 
référence tbereto by the common lavy." 

In the English cases cited it was ruled that the parties, by their 
agreements in the leases or conveyances by which their ownerships 
were severed or secured, had agreed that the lower owner might re- 
move the right of support, the provisions for this purpose giving 
rise to a clear implication. Thus, in the Butterly Case, plaintiffs 
owned the top seam of hard coal, and défendants the deep, soft seam, 
150 yards below. It was common knowledge at the time the inter- 
ests were created (as in this présent case) that the lower seam could 
not be worked without causing subsidence; The lease of the upper 
seam contained a provision that the lessor might lease the lower or 
soft coal seam to others, and should in such leases indemnify against 
any physical damage caused by the working of such lower mine. 
Later the lessor leased the soft seam to défendants, who worked the 
mine and caused damage to the plaintiff by subsidence, for which it 
rendered bills to the lessor, which were paid. It also appears from 
the various reports of the décision that the défendants claimed the 
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right, under the leases, to subside the surface, iticluding the upper 
seam, on paying plaintiff for the damage caused. It was held that 
the plaintifif had no right to an injunction, but only to such compen- 
sation for subsidence as had been agreed upon. It was also assumed 
in the opinions in the Butterly Case that the subsidence would only 
make the working of the upper mine more expensive without stop- 
ping the mining aUogether, but I fînd this would not be the resuit in 
the case at bar. There was also a provision in défendants' lease that 
they would work the mine in the most approved manner, which was 
held inconsistent with the right of the plaintiff to hâve an injunction 
against their working it at ail. 

In the Beard Case cited the landowner conveyed certain real es- 
tate, reserving ail minerais, with the power to mine them "in as 
full and ample a way and manner as if thèse présents had not been 
made and executed." It was also provided in the deed that the gran- 
tor should pay at the raté of $20 a year per acre of land undermined. 
The former décisions were followed, and the right to continue min- 
ing affirmed. The following statement of the law by Lord Loreburn 
in Butterknowle Colliery Co., Ltd., v. Bishop Auckland, etc., 94 L- 
T. 793, was approved : 

"Whenever the minerais belong to one person and the surface to another, the 
law pre.sumes that the surface' owner has a right to support, unless the lan- 
guage of the instrument regulating thelr riglits, or other évidence, clearly 
shows the contrary. In order to excUide a riglit of support, the language used 
must nnequiA'ocalIy convey that Intention, elther by express words or by 
necessary implication. For the same presumption in favour of a right of sup- 
port wliidi régulâtes the riglits of parties in the absence of an instrument de- 
fining them will apply also in construing the instrument when It is pro- 
duced. If the introduction of a clause to the effect that thé mines must be 
worked so as not to let down the surface would not create an inconsistency 
with the actual clauses of the instrument, then it means that the surface can- 
not be let down." 

[5] In the case now under considération the provision in the deeds 
that Oglesby Company shall not enter upon or injure the surface 
amounts to a clause that the coal mine shall not be worked so as to 
"let down the surface," and such provision does not create any in- 
consistency with the one giving it the right to mine and carry away. 

The Jones Case, also cited, related to damage to buildings on the 
surface, and there was the same provision as to compensation, to the 
effect that reasonable compensation should be made, for injury 
"whether by letting down the surface or otherwise." 

The resuit of an examination of the English authorities cited on 
the argument seems to be that the rules are similar to those adopted 
in this country, yet there is hère a stronger tendency in favor of 
the right of subjacent support than in the High Court of Judicature 
in England. 

[6] The Goveming Rule of Law is that of Illinois. — In 1880, long 
before the conveyances of severance between the parties hère were 
made, the rule as to subjacent support was settled in Illinois by the 
case of Wilms v. Jess, 94 111. 464, 34 Am. Dec. 242, substantially re- 
afifirmed by Lloyd v. Catlin Coal Co., 210 111. 460, 71 N. E. 335. The 
former décision is commented on in other parts of this opinion. Since 
253 F.— 8 
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the conveyances were made in view of the local rule the fédéral courts 
will follow it, whether or not it is to be considered strictly as a rule 
of property. Any other rule would be intolcrahle, as applied to 
the ownership and enjoyroent of property. Guiïey v. Smith, 237 U. 
S. 101, 35 Sup. Ct. 526, 59 L.. Ed. 856; Kuhn v. Fairmont Coal Co., 
215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228; Id., 179 Fed. 191, 
102 C. C. A. 457, 66 W. Va. 711, 

[7] The Illinois rule,, as so established, is that the right of support 
is absolute, a substantive part of the mass of rights constituting 
ownership of land. It is not an incident of ownership nor an ease- 
ment. In Wilms v. Jess a lease was made of the exclusive right of 
boring and digging for coal, and for "taking out and working the 
said coal, together with the right of way and surface of so much of 
the track [sic] as may be neçessary for the econoraical use of the 
same." "It is further urjderstood and agreed that the said pa.rty of 
the second part shall mine the coal in a workmanlike manner, no pillars 
to ' be withdrawn within six' hundred f eet of the shaf t, and that the 
entries giving access to the coal not mined at the termination of this 
lease shall be turiied over to the party of . the first part in as good con- 
dition as the nature of the mine will admit." The court say : 

"The lease under wMch appellant claims, confers the right to work the 
mine and take out the coal, and, as incident thereto, the use of usual and ap- 
propria te means therefor; and it also glves a right of ,way and surface use 
of so much of the snperlncumbent soil as is neçessary for the economieal and 
efficient woriving of the mine. It does not, however, assume to confer any 
right to destroy or Injure or further burden the superlncumbent soil. 

"Wihere the surface of land belongs to one and the minerais to another, no 
évidence of tltle appearlng to re^late or qualify their rights of enjoyment, 
the owner of the minerais caunot remove them without leaving support suffi- 
dent to maintain the surf ace In , its natural state. Humphries v. Brogden, 12 
Queen's Bench, 743 (1 Eng. Law & Equlty, 241) ; Harris v. Byding, 5 Meeson 
& Welsl^y, 59; Smart v. Morton, 5 EUis & Blackburn, 30. 

"But, it is conterided, appellant and his codefendant were exonerated from 
protecting the surface, because the lease herç stipulâtes tliat 'no pillars sljall be 
withdrawn within six hundred feet of the shaft,' upon the prinelple that, 'har- 
iiig expressed some the parties hâve expressed aU the conditions by whlch 
they Intend to be bound under that Instrument." 

"By looking to the lease \ye think it qulte clear thls stipulation has rela- 
tion to the mine only, and no référence \^'hatever to tlie superincumbent soil. 
The whole clause relates to the manner of working the mine and the condi- 
tion in tvhich it shall bé left. It requlres that the mining shall be done in a 
workmanlike manner, that no pillars shall be withdrawn within six hundred 
feet of the shaft, and that the entries giving access to the coal not mined, 
at the termination of the lease, shall be turned over, etc., in good condition, etc. 
■I— ail for the obvions purpose of preserving the shaft and access td coal not 
mined. 

"No attempt Is made to regulate the rights and obligations of the parties in 
respect of the superincumbent soil, further than to confer the right of way 
thereover, and the surface use to the extent neçessary to an efficient and 
economieal working of the mine, leaving them to be govemed in other re- 
spects in référence thereto by the common law.' 

"The rule is well settled, when one owning the whole fee grants ibe miner- 
ais, reserving the surface to hlniself, his granteè is entitled only to so much 
of the minerais as he can get without injury to; thé superincumtoent soil. Oole^ 
man v. Chadwick, 8 Pa. St 81 [21 Am. St. liep. 93]; Homer v. Watsoïi,,29 
P. F. Smith, [Pa,] 251 [21 Am. Rep. 55]; Jones v. Wagner, 10 [16] Id. 429 [5 
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Ain. Rep. 385]; Harrls v. Rydlng, supra; Zinc ÇJo. v. Franklinite , Co., 13 N. 
J. (2.Beaçely's Ch.) 342; Smart v. Morton, supra. 

"Ànd It is held, ^here a landowner sells the soirfaoe, reserving to himself 
the rainerais with power to get them, he must, If he Intends to hare power tQ 
get them in a way whlch wlU destroy the surface, frame the réservation In 
such a way as to show clearly that he Is Intended to hâve that power. Hext v. 
GlU, 7 Law Reports, Ohancery Appeal Cases, 699. 

"But, it is contended, thls obligation to protect the superincumbent soll 
only extends to the soil la its natural state, and that no obligation rests on 
the owner of the subjacent strata to support addltlonal buildings, in the ab- 
sence of express stipulation to that eftect. This is, doubtlesg, true ; but 'the 
mère présence of a building or other structure upon the surface does not pre- 
vent a recovery for Injuries to the surface, unless it is shown thai the sub- 
sldence would not hâve occurred except for the présence ot the buildings. 
Where the Injury would hâve resulted from the act if no buildings existed 
upon the surface, the act creatlng the subsidenee is wrongful, and renders the 
owners of the mines llable for ail damages that resuit therefrom, as well to the 
buildings as to the land itself.' Wood on Nuisance, § 201; Brown v. Roblna, 4 
Hurlstone & Norman, 185; Hamer v. Knowles and another, 6 Hurlstone & 
Norman, 459. 

"The act of removing ail support from the superincumbent soil Is, prima 
facle, the cause of its subsequently subsiding; but if the subsldlng Is, in 
fact, caused by the welght of buildings erected subséquent to the exécution 
of the lease of the mine, this Is In the nature of contributive négligence, and 
may be proved in défense. The authoritles do not require that plalntiff's 
proof shaU exclude that hypotliesls In the flrst instance." 

This is the law of the state where the mines are situated and that 
law the court should folio w. The case also conforms, I think, to the 
trend of authority in other states as well as in the British Empire. 
Where the underlying minerais are severed by conveyance from the 
surface, the owner of the latter has a clear right to the support of the 
surface. Seitz v. Coal Valley Coal Mining Co., 149 111. App. 85; 
Noonan v. Pardee, 200 Pa. 474, 50 Atl. 255, 55 L. R. A. 410, 86 Am. 
St. Rep. 722 ; Donk Bros. Coal & Coke Co. v. Novero, 135 111. App. 
633 ; Penman v. Jones, 256 Pa. 416, 100 Atl. 1043 ; Jones v. Wagner, 
66 Pa. 429, 5 Am. Rep. 385 ; Humphries v. Brogden, 12 Q. B. 739, 
64 E. C. h. 739, 17 Eng. Ruiing Cas. 416; 18 Am. & Eng. Ency. Law, 
§ 556; 1 R. C. L. § 34, p. 395; Wood, Nuisances, 194; 3 Lindley, 
Mines (3d Ed.) §§ 818, 819; White, Mines & Mining Injuries, §§ 212, 
215 ; Costigan, Mining ]>w,,pp. 504-506; 2 Snyder on Mines, §§ 1020- 
1025 ; MacSwinney on Mines, 291 ; Williams v. Gibson, 84 Ala. 228, 
4 South. 350, 5 Am. St. Rep. 368; Marvin v. Brewster Iron Min. Co., 
55 N. Y. 538, 14 Am. Rep. 322; Lord v. Carbon Iron Mfg. Co., 42 N. 
J. Eq. 157, 6 Atl. 812; Erickson v. Michigan Land & Iron Co., *50 
Mich. 604, 16 N. W. 161 ; Carlin v. Chappell, 101 Pa. 34S, 47 Am. 
Rep. 722; Williams v. Hay, 120 Pa. 485, 14 Atl, 379, 6 Am. St. Rep. 
719. 

Effect of Plaintiff's Mining Methods. — Défendant in its answer ad- 
mits that plaintiflf has suffered serions damages in its mining opéra- 
tions, but allèges that this is due to "its notoriously reckless, unwork- 
manlike, and unscientific methpds of mining, in violation of well- 
established mining practice and sound engineering judgment." The 
proof shows that in some parts of the mine the pillars are toc small, 
and that shale has been mined so as to further weaken them, and that 
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this has been followed by in jury in no way caused by sûbsidence. 
In other places this method pf mining has contributed to such injury. 
In still others, particularly in the western, southwestern, and north- 
western part o£ the east portion of the mine the injury is wholly due 
to sûbsidence. Plaintiff started its opérations many years ago, when 
the science was not so advanced as at présent. ït has employed 
skilled workmen, its foreman and superintendent, Spurr and Moyle, 
being men of exceptional character and expérience. Since troubles 
from sûbsidence commenced it has employed as mining engineer 
Mr. Shultz, most able and well equipped for his work, and who has 
much improved on the mining practice. I find as a matter of fact 
that the injuries on the southwest entry and haulage, with the ex- 
ception of the extrême southerly ends, the Calumet entry, and the 
northwest part of the east portion of the mine, were due alone to 
the sûbsidence, and that most serious injury will foUow the advanc- 
ing coal face to the east and southeast; also that the method pf 
plaintifif's mining did not contribute to the injuries in thèse parts, 
although the contrary is true as to the portion northwest, north, and 
northeast of the main entry to the mine, and that in this région the 
mining methods were not such as would at this day be approved. 

[8] As to the effect of such négligence it is not necessary to dé- 
cide, since I find that the continuance of coal mining will vitally in- 
jure territory in which the mine practice is good and sufifîcient. How- 
ever, no charge of négligence is made against défendant, simply the 
breach of an absolute légal duty, In such a case the only défense, 
aside from lâches or release of such duty, or some other défense not 
alleged (such as estoppel), is that the sûbsidence caused no injury. 
Contributory negHgence (as the term implies) is a défense only when 
a party omits something in his opérations which common prudence 
requires — a breach of négative duty. The rule seems never to hâve 
been applied to cases of absolute duties, like the statutory obligation 
of railroads to fence their right of way against domestic animais, 
except when the owner, seeing them on the track before an approach- 
ing train, deliberately refuses to remove them. Donovan v. Hanni- 
bal, etc., R. Co., 89 Mo. 147, 1 S. W. 232 ; Zimmerman v. H. & St. 
J. R. Co., 71 Mo. 476. To this extent only is the rule of "the last 
clear chance" applied tothe négligent breach of absolute légal duty. 
The inapplicability of thèse rules to the présent case seems obvious. 
In a gênerai sensé, it is true, défendant may be said to be négligent in 
not propping up its mine so as to prevent sûbsidence. Défendant 
might possibly leave pillars of coal sufficient to support the surface, 
but I assume that would be entirely impracticable under a prohibitive 
expense. 

I think the objection or argument that the law of support applies 
only to land in its natural state, and not to a weakened structure like 
the cément mine, rendered more susceptible to injury by having more 
than half of the rock removed, has no application to the case. I find 
as a fact that the injuries would hâve occurred even if the mining 
methods had been the same as those now in use, which are above 
criticism. The sûbsidence was the wrongful cause of the injuries, 
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the sole proximate cause. The rule of law held in the Wilms Case, 94 
111. 464, 34 Am. Dec. 242, herein quoted, should be foUowed. 

[9] Is the Remedy at Law Adéquate. — By the Seventh Amendment 
to the Constitution, the right of jury trial in cases at common law is 
preserved, and, if the présent case should properly be a légal one, de- 
fendant has a settled right to a jury trial upon the question whether 
the conceded subsidence actually causes injury, as well as upon ail 
other facts. The same rule was adopted by the Judiciary Act of 
1789, now found in section 723, R. S., and section 267 of the Judicial 
Code (Comp. St. 1916, § 1244). Later législation provides that a 
suit brought in the wrong forum shall be transferred to the proper 
side. Sections 274a, b, c, Judicial Code and Equity Rule 22 (198 Fed. 
xxiv, 115 C. C. A. xxiv). 

It is the settled rule that the remedy at law, to be an adéquate 
one, must be as certain, prompt, complète, and efficient to the ends 
of justice and its prompt administration as the remedy in equity. 
Texas Co. v. Central Fuel Oil Co., 194 Fed. 1, 114 C. C. A. 21, and 
cases cited. This was spécifie performance of a contract for the de- 
livery of crude petroleum at the rate of not more than 20,000 barrels 
a day, and the alleged breach was a refusai by the Central Company 
to perform. An injunction was prayed to prevent violation. Eq- 
uity jurisdiction was sustained, because plaintifï could not recovef 
ail the damages it might sustain, and because they were impossible 
of proof, the amount of oil which the défendant could produce be- 
ing uncertain. So in this présent case no one can tell what damage 
the cernent company may sustain by future subsidence. Future 
actions at law would be necessary as the injury progressed. Recur- 
ring suits for damages would be more vexatious and expensive than 
effective. United States Freehold Co. v. Gallegos, 89 Fed. 769, 32 
C. C. A. 470, where there was a continuous diversion of water ; 
Northern Pac. Ry. Co. v. Cunningham (C. C.) 103 Fed. 708, a con- 
tinuing trespass by the pasturing of shcep. One person cannot be 
permitted to continuously damage another and compel the owner to 
accept money in satisfaction. "The rule applies with spécial force 
when the threatened trespass would resuit in depriving the com- 
plainant of the enjoyment of a property right." West Virginia Pulp 
& Paper Co. v. Cheat ]\Iountain Club, 212 Fed. 373, 129 C. C. A. 49. 
The removal of granité from a quarry was restrained pending a 
décision by the land department, for the reason that the injury might 
be irréparable. Northern Pac. Ry. Co. v. Soderburg (C. C.) 86 Fed. 
51 ; Wallula Pac. Ry. Co. v. Portland & S. Ry. Co. (C. C.) 154 Fed. 
902. In the présent case the testimony establishes the fact that the in- 
jury already sustained and to resuit from continued coal mining is 
an irréparable one. 

A décision relied on by défendant is Berkey v. Berwind-White 
Coal Mining Co., 220 Pa. 65, 69 Atl. 329, 16 L. R. A. (N. S.) 851. 
A conveyance had been made of a coal stratum, with the right to 
m.ine and remove it. An injunction was sought to restrain the coal 
owner from so mining as to subside the surface. The jurisdiction 
was denied on the ground that the anticipated injury was not ir- 
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réparable. The court said that if the act to be committed was m 
the nature of a trespass, or tort, or nuisance, which by reason of the 
persistency with which it is repeated threatens to become perma- 
nent, courts of equity will interfère by injunction; citing Pennsyl- 
vania cases. Then the court continues : 

"The présent case does not corne wlthin the reason or spirit of the rule an- 
nounced In thèse cases. Under the facts of the case at bar it cannot be suc- 
cessfuUy contended that the in.1ury is irréparable, at least in the sensé that It 
cannot be adequately compensated in damages ; and certainly the mining and 
removing of coal by the party who owns It and bas the right to remove it, and 
whose opérations are conduoted by the most approved methods knowa in 
mining opérations, cannot be said to be a trespass, or tort, or nuisance, within 
the meanlng of the rule of the above-cited cases in whieli équitable relief has 
been granted. In the above cases the respondents were trespassers, witliout 
any right of property in the thing Injured, while In tlie présent case appel- 
lants are the owners or lessees of the coal with the right to remove it." 

"It is often difflcult to détermine whether the remedy at law is adéquate, and 
in passing upon tbis question equity jurisdictlon has been extended from time 
to timc! by our courts. A court of equity, in passing upon the question vvhetner 
the remedy at law is adéquate, should bave due regard to the situation of 
the parties. The case at bar is an illustration. The appellee sold and eon- 
veyed ail of bis coal to one of the appellants, which leased it to the other, and 
has been pald the considération in full. By his express covenant the mining 
Company is given the right to mine and remove ail the coal, so that when, in 
the prosecution of its mining opérations, it undertakes to mine and remove 
the entire stratum, it is only doing what the appellee, in the express language 
of his eovenants, said could be donc. A rule of law, as old as the common- 
wèalth, cornes to his aid by charging upon the underlj-lng minerai estate the 
servitude of surface support, in the absence of the walver of this right ia tho 
grant. Tlie law has thus done for him what he has not done for himself. Of 
course, he is entitled to bave his rights protected, no matter how they arise; 
but his Vendée and its lessee, the appellants hère, on the other hand, must also 
be protected in the enjoyment of the rights acquired under the deed of convey- 
ance. This was the situation of the parties at the time of the filing of the 
présent bill. The appellants hâve the Utle to ail the coal, with the right to 
mine and remove it. The çiijpellee, under the rule of law above referred to, 
had no title to the coal or any part of it, but only the right to bave his surface 
suiHciently suppoi'ted. In a sensé, both parties are standing upon their légal 
rights. It was nbt for the appellee to say how much coal should be mined and 
removed, because the coal did not belong to him. He eau insist upon his 
right to hâve the surface reasonably supported, and if this is not done, ana 
injury rèsults by faUure in this respect, he can recover damages to the full 
extent of the injury done. None of our cases bave gone further than this up 
tb the présent time. We are now asked to taie a step in advance by recogniz- 
ing the right of the owner of the surface to proceed in a court of equity to 
restrain the owner of the coal from mining and removing it in such a manner 
as may cause subsldence or breaklng «>f the surface. In other words tne 
court Is asked to restrain a mining company from mining its own coal be- 
cause it may reasonably be anticipated that the removing of the coal Will cause 
a subsidence or breaking in the surface. Such a remedy would be a proper 
one if; ttie^ facts of a particular case warranted such intervention. If tae 
threatenèd injury is of an Irréparable character, which çould not be com- 
pensate(^ in damages by an action at law; or if buildings or other permanent 
improvements ' would be endàngered; or if overlying strata of coal, or other 
minerai: estate, would be ^rjously and permanently disturbed or displaced 
by tha mining of ail the coal — it is clear equity would in proper case intervene 
tp restrain sucb acts, even before the injury had been done. But none of thèse 
conditions are showit to exist in the présent case. The coal has already been 
mined téota thé lower and more level parts of the tract, and the coal yet to 
be mined is overlaid with a hllly surface fiimishing a covering from 200 to 
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250 feet tMck. The veln of coal varies from 3 feet 6 inches to 4 feet in 
thlckness, and the évidence prodiiced at the hearlng, as well as the expérience 
of ail those familiar with mining opérations, shovrs that very little, if any, 
damage vvill be done that part of the surface by mining and removlng the 
«oal. ïhe loss of sprlngs of water Is prlncipally relled on by complainant 
to show damage to his surface, but the évidence Is not suffi cient, in. our 
opinion, to establish the fact that the sprlngs were affected by failure to 
tumlsh surface support. Sprlngs of water are frequently affected by the 
mining of coal even when the surface Is properly supported, and under the 
facts of the présent case the weight of the évidence would seem to show that 
failure to provide surface support was not the cause of the sprlngs drying 
up. As to the buildings, the évidence is clear that the coal has not been 
mlued from under the same, and theréfore it cannot be sald that any damage 
has been done to them from thla cause. If at any time the appellants should 
undertake to mine tlie coal from under the buildings or other permanent im- 
provements lu the tract, the owner could prevent the same by injunction. 
The appellants deny that they hâve ralned the coal from under the buildings, 
and aver that it is not thelr Intention to do so, and under thèse facts a case 
for équitable relief is not made out In this respect." 

It seems to me that the foregoing discussion clearly shows that in 
case of irréparable injury equity has jurisdiction. Other cases sus- 
taining the jurisdiction are El Doro Oil Co. v. United States, 229 
Fed. 946, 144 C. C. A. 228; Archer v. Greenville Gravel Co., 233 
U. S. 60, 34 Sup. Ct. 567, 58 L. Ed. 850; Big Six Development Co. 
V. Mitchell, 138 Fed. 279, 70 C. C. A. 569, IL. R. A. (N. S.) 332; 
Eastern Oregon Land Co. v. Willow River L. & 11; 'Co., 201 Fed. 
203, 119 C. C. A. 437; Oolagah Coal Co. v. McCaleb, 68 Fed. 86, 
15 C. C. A. 270; United States v. Midway & N. Oil Co. (D. C.) 
232 Fed. 619, 624; Peck v. Ayres & Lord Tie Co., 116 Fed. 275, 53 
C. C. A. 551; Lembeck v. Nye, 47 Ohio St. 336, 24 N. E. 686, 8 
L. R. A. 578, 21 Am. St. Rep. 828. 

Manifestly an injunction of such grave import as that hère sought 
should not be granted except in a clear case. Lloyd v. Catlin Coal 
Co., 210 111. 460, 71 N. E. 335. But when it is clear that subsidence 
will seriously impair the mining use, the injury is irréparable, and 
should be restrained. Bibby v. Bunch, 176 Ala. 585, 58 So. 916, 
Ann. Cas.. 1918, . 

[10] Rule as to Balancing Injuny. — Défendant relies on the rule 
sometimes applied that courts will refuse an injunction when it will 
damage défendant more than it will benefit plaintifï, or more than 
plaintiff would be injured by its refusai. The principle is often ap- 
plied in applications for temporary injunçtions in suits to enjoin and 
account, especially where the right is in some doubt. Where the right 
and its breach are clear, the principle of balancing iniuries does not 
apply. Loomis v. Collins, 272 111. 221, 111 N. E. 999; Wente v. 
Commonwealth Fuel Co., 232 111. 526, 532, 83 N. E. 1049. The rule 
is sometimes applied, also, when the benefit to plaintifï would be 
small and defendant's injury great. St. Louis Union Trust Co. v. 
Galloway Coal Co. (C. C.) 193 Fed. 106, 120; Stewart Wire Co. v. 
Lehigh Coal & Nav. Co., 203 Pa. 474, 53 Atl. 352. And in ail cases, 
of course, the court will consider the comparative injury to the par- 
ties. Loomis V. Collins, 272 111. 221, 235, 111 N. E. 999. Other dé- 
cisions illustrating the rule are Walters v. McElroy, 151 Pa. 549, 25 
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Atl. 125; Sullivan v. Jones & Laughlin Steel Co., 208 Pa. 540, 57 
Atl. 1065, 66 L. R. A. 712; Harrington v. McCarthy, 169 Mass. 492, 
48 N. E. 278, 61 Am. St. Rep. 298; Hodgkins v. Farrington, 150 
Mass. 19, 22 N. E. 73, 5 L. R. A. 209, 15 Am. St. Rep. 168; and 
Kershishian v. Johnson, 210 Mass. 135, 96 N. E. 56, 36 L. R. A. (N. 
S.) 402. 

The resuit of this suit may involve the abandonment of a val- 
uable business on either side. Défendant will apparently be obliged 
to cease mining for many years if the decree goes against it. So, 
if there is no remedy by injunctipn, plaintilï may be compelled to 
cease mining forever in ail parts of its territory nortli of the Vermil- 
lion river. That plaintiff is doing only what it is absolutely author- 
ized by law to do cannot be denied. In a sensé, also, défendant is 
proceeding lawfully. Its mining methods are correct and careful, 
and the deeds expressly authorize it to mine the coal if it can do so 
without injury to what lies above. This distinction, I think, makes 
the measure of the rights of the parties. It cannot so mine without 
letting dovi'n the earth above, and most seriously injuring the cément 
mine. In other words, plaintifï is acting strictly within its rights, 
while défendant, although doing the best it can, is unlawfully injuring 
the plaintifï in such a way as to preclude the probability of the fu- 
ture damage being capaible of measurement, By analogy to the équi- 
table maxim that where the equities are equal the law prevails, it 
may be said, in a gênerai way, that while the right to injunction is 
not absolute, but in a sensé discretionary, and whatever the decree 
the loser is bound to be greatly injured, perhaps equally injured, yet 
where plaintiff is strictly within its right, but défendant is not, equity 
should give effect to defendant's breach of plaintiff's légal right by 
letting down the rock ledge, and restrain such breach until the coal 
mining can proceed without injury. 

[11] When each party is pursuing his own right, and collision re- 
sults, the one without légal culpability of any kind must prevail, if 
the other occupies legally indefensible ground. 

The form of decree submitted by plaintiff's counsel contains some 
provisions not hère discussed, and is therefore appended. 

Decree. — This cause came on to be heard by the court at this terni 
ufkin the pleadings and the évidence, oral and documentary, offered 
in open court, and was argued by counsel, and thereupon, and upon 
considération thereof, it was ordered, adjudged and decreed as fol- 
lows: 

1. That the complainant is a corporation organized under the laws 
of the State of Illinois and a citizen of that state; that the défendant 
is a corporation organized under the laws of the state of Wisconsin 
and a citizen of that state; that the amount in controversy in this 
case, exclusive of interest and costs, exceeds the sum and value of 
$3,000, and that this court has jurisdiction of the cause. 

2. That the complainant is the owner in fee of the property re- 
ferred to in the bill, and more particularly described in Exhibit A 
thereof, as follows ; * * * ; and that the source and date of its 
title thefeto and of the interest of the défendant therein are correct- 
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ly stated in said Exhibit A; that the défendant owns the coal lo- 
cated in said premises, and known as geological seams Nos. 7, 5, and 
2, and also known as the first, second, and third veins, and is entitled 
to mine and remove said coal only to the extent that this can bc done 
without impairing the natural support which the coal in each of said 
veins furnished for complainant's property located above the same, 
and without causing the said property of complainant to subside; 
that the défendant has no right to impair the support furnished to 
the complainant by the said coal which the défendant owns, or to 
conduct any mining or other opérations in either vein which will im- 
pair said support or cause the property of the complainant to sub- 
side ; that no written agreement between the parties hereto or con- 
tained in any of the contracts or deeds in the chain of title of either 
party to any part of said property gave to the défendant the right 
to impair the natural support of the complainant's property, or to 
cause or to allow the property of the complainant, or any part therc- 
of, to subside by reason of any opération of the défendant in con- 
nection with the mining of its said coal ; that the défendant has the 
right to remove only so much of said coal as can be removed and 
leave complète and adéquate support for the complainant's property, 
and such support as will prevent any subsidence of the complainant's 
property by reason of the defendant's mining opérations ; and that 
no agreement, oral or written, was made between the parties which 
gave to the défendant any other or greater right. 

3. That the facts with référence to the character, value, and ex- 
tent of the complainant's machinery, plant, outfit, and improvements 
upon said property, the extent and nature of its business, the char- 
acter and value of its property for the purpose of conducting the 
manufacture of cément, the extent and nature of its mining opéra- 
tions, the necessary connection between its manufacturing plant and 
its cément mine, the value of the land for the purpose of such man- 
ufacture, and the conséquences of any injury, either to the plant or 
to the mine caused by a subsidence of any part of the property, are 
correctly stated in the bill. 

4. That the défendant has for some years been engaged in mining 
,he coal in geological seam No. 2 (known also as the third vein), 
under a portion of the complainant's property, and in doing so has ex- 
tracted ail of the coal and a portion of the rock and other material 
above and below the coal in that vein, but has not supported the 
roof of the defendant's mine, or the complainant's property situ- 
ated above said mine, nor prevented the subsidence of the complain- 
ant's property caused by the removal of said coal and other materials, 
either by the building of walls which gave such support or otherwise, 
but, on the contrary, has caused the property of the complainant to 
.subside. During the trial of the case it was conceded on behalf of 
the défendant that its mining opérations hâve caused such subsidence 
of some parts of the complainant's property to the extent of at least 
20 inches. 

• 5. That the subsidence of the complainant's property so caused by 
the defendant's mining opérations, and the withdrawal of the natural 
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support furnished to the complainant's property by the saîd coal, ex- 
tends continuously into the complainant's property as the mining op- 
érations of the défendant continue, is uneven and unequal in its ac- 
tion and efFect; that it has caused, continues and will continue to 
cause, the roof, floor, and pillars in the complainant's said mine to 
crack, seams in the floor, roof and pillars to open, the roof of the 
rooms and passageways, from which limestone is being extracted in 
the complainant's said mine, to fall, and to place in great danger not 
only the lives of the complainant's workmen and its mining machinery 
used in conducting its business, but also the mine structure itself ; 
that the efïect of this subsidence will, if continued, not only greatly 
increase the expense of continuing the complainant's business, and re- 
duce the amount of limestone and other materials which it could 
otherwise reasonably obtain from its said mine, but will destroy the 
ability of the complainant to obtain from the mine a large amount 
of limestone and cément material which otherwise could be obtained, 
and will practically wreck a large and valuable portion of the com- 
plainant's property and greatly depreciate it in value; that such 
subsidence, if continued, will also greatly endanger complainant's man- 
ufacturing plant located upon its said property, for the safe and 
successful opération of which it is necessary that there be no dis- 
turbance of the soil underneath the foundations of the plant or any 
change in the level of the foundations thereof . 

6. That the effect of this subsidence of the complainant's property 
thus caused by the defendant's mining opérations has been and will 
continue to be injurious to the complainant, entailing upon it a very 
serious loss and the hazard of the destruction of its business and of 
the most valuable élément of value in its property; but that it is im- 
possible accurately to ascertain from time to time the exact amount 
of the damage so sufïered, or for the complainant to enforce any 
remedy at law which will be adéquate for the protection of its rights 
and interests as against the wrongful act of the défendant in causing 
the property of the complainant so to subside, and that the only rem- 
edy in any way adéquate for the en forcement and protection of the 
complainant's rights is by an injunction as granted by this decree. 

It is therefore ordered, adjudged, and decreed that the défendant, 
its agents, servants, and attorneys, be, and they are hereby perpet- 
ually enjoined from continuing to mine the coal or other materials 
underlying any part of the complainant's property described in the 
bill in such a manner as to cause or allow any part of the said prop- 
erty of the complainant to subside by reason of the withdrawal of 
the coal, and also from extracting said coal and other material with- 
out leaving and providing adequt-'e support which will at ail times 
prevent the soil and property of '.he complainant above said coal from 
subsiding, and also from impairing the natural support which said 
coal furnishes to the said land and property of the complainant. 

It is further ordered, adjudged, and decreed that a writ of injunc- 
tion issue restraining the défendant as herein provided, and that the 
complainant recover its costs against the défendant, to be taxed by 
the clerk, and that exécution issue therefor in the usual manner. 
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ST. LOUIS-SAN FRANCISCO RT. CO. v. McEI.VAIN. 

(District Court, E. D. Missouri. June 28, 1918.) 

No. 4858. 

1. Courts (S=»264(1)— Jurisdiction of Fédéral Courts — Ancii,i.ary Suits. 

A fédéral court bas jurlsdletion, regardless of cltizenship of parties or 
amount involved, of an ancillary suit to prevent relltigatlon in other 
courts of issues it has heard and deterrained in tlie original suit, and to 
Ijroteet tlie titles and riglits of purcliasers under its decree. 

2. Courts <S=5264(1) — Juhisdiction — Ancillary Suit — ^Enfobcement of De- 

cree. 

A dépendent suit may be maintained by a party to the original suit, or 
by one who claims under the adjudication and decree therein, agalnst 
one who assails that adjudication or decree in a sul>sequent suit in a 
court witliout appellate jurlsdiction, on the ground that it is illégal or 
inefflectual, although the latter was not a party to the original suit, tlie 
adjudication, or decree. 

3. JuDGMENT ©=5672 — Persons Co:ycLUDED — Creditobs' Suit. 

A gênerai creditor, who proves his claiiu under an interlocutory decree 
in a suit brought by another gênerai creditor in behalf of ail, becomes a 
party, and Is bound by the final decree therein. 

4. MORTQAGES <S=>532 FORECLCSURE SaLE TiTLE AND RlOHTB OF PUBCHASER. 

A foreclosure sale of the property of a mortgagor, in a suit by the 
mortgagee against the mortgagor, to which his unsecured creditors are 
not parties, by name or by service of process upon them, conveys the prop- 
erty mortgaged to the purchaser free from ail claims of such creditors, 
either against the property or against the person of the purchaser. 

0. JuDQMENT ig=5678(.5) — Persons Concluded — Unsecured Creditors: 

Unsecured creditors of a mortgagor are represented In a suit for fore- 
closure by their dcbtor, the mortgagor, and a decree and sale which bars 
the mortgagor, in the absence of fraud, bars them. 

6. Courts ®=»508(1) — Fédéral Courts — Injunction Against Peoceedinqs in 

State Court. 

Where a fédéral court first obtains jmisdiotion of the subject-matter in 
controversy, it may en.joln ail proceedings In a state court, commenced 
afterward, which would hâve the eft'ect of defeating or Impairing Its 
jurlsdiction, or the lawful efiCect of its orders or deerees, or titles which 
it has made in the exercise of that jurisdiction. 

7. Courts <g=>508(l) — Fedekal Courts — Injunction Against Proceedings in 

State Court. 

It is uo defen.se to a dépendent injunction suit to prevent the nulllflca- 
tion or impairment of the just légal effect of the adjudication, decree, or 
sale made by order of a fédéral court, or the title to property granted 
thereuuder, that the défendant proposes to do so by means of a subsé- 
quent action at law and the trial by a jury of the issues already ad- 
judged by such court. 

8. Eailroads <S=»195(2) — Moetgage Foreclosures — Sale to Eeobganized 

Company — Rights of Unsecured Creditors. 

There Is no moral turpitude nor lllegality in an agreeraent between 
bondholderg, secured by mortgages, stockholders, and the unsecured 
creditors of an insolvent railroad company that there shall be a fore- 
closure and sale of the mortgaged property to a new corporation, in which 
ail the members of the three classes shall be permitted, at the option of 
each, to receive bonds or stock in substantial proportion to the respective 
ranks and equities of the classes. 

■S — '«*"■■ other cases se« &amo topic & KEY-NUMBEU in ail Key-Numbered Digests & Indexes 
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9. Courts ©=262(2) — Bquity Juuisdiction — "Adéquate Remkdy at TjAW." 

The "adéquate remedy at law," which will prevent the inainteiianee of a 
suit in equlty in a fédéral court, is a remedy as praeticable aud etlioieiit 
to the ends of justice and its prompt administration as tlie remedy in 
equity, and which would prevent a suit in equity in a fédéral court. 

[Ed. Note. — For other définitions, see W;ords and l'iirases, First and 
Second Séries, Adéquate Remedy.] 

In Equity. Suit by the St. Louis-San Francisco Railway Company 
against J. M. McElvain. On motion for preliminary injunction. 
Granted. 

Craivath & Henderson, of New York City, and William F. Evans, 
of St. Louis, Mo. (Robert T. Swaine, of New York City, of counsel), 
for complainant. 

C. G. Shepard, R. L. Ward, and Everett Reeves, ail of Caruthers- 
ville, Mo., for défendant. 

SANBORN, Circuit Judge. This is an application for a prelim- 
inary injunction to prevent J. M. McElvain from further prosecuting 
an action he has brought in the circuit court of Pemiscot county, Mo., 
against the complainant, St. Louis-San Francisco Raihvay Company, 
a corporation, and the purchaser at.the foreclosure sale under the final 
decree of this court in North American Co. v. St. Louis & San Fran- 
cisco Railroad Co. (in Equity, No. 4174, Consolidated Cause Final) 246 
Fed. 260, and other cases, of ail the property of that railroad company. 
McEIvain's alleged cause of action is that the railroad company was 
indebted to him before the receivers of its property were appointed on 
May 27, 1913 ; that the final decree of foreclosure of the mortgages 
on its property and the sale thereof under that decree were made un- 
der a pre-conceived plan and agreement of the bondholders and stock- 
holders of that corporation, whereby for their stock those stockhold- 
ers received stock and bonds of the railway company which in effect 
bought at the sale under the decree and now holds the property of the 
railroad company. In its complarnt the complainant has alleged the 
pertinent proceedings in the Consolidated cause and in its constituent 
causes, and the nature of McEIvain's action, including thèse facts: 

The receivers of ail the property of the railroad company were ap- 
pointed on a gênerai creditor's administrative bill in May, 1913, for 
the benefit of ail the creditors of that corporation as their respective 
interests might appear. The bill in that suit was a class bill, brought 
by North American Company, a gênerai creditor secured by none of 
the mortgages that hâve been foreclosed, a creditor of the same class 
as McElvain, for the benefit of itself and ail others of that class. On 
April 3, 1914, Rail Joint Company, a corporation, and an unsecured 
creditor of the railroad company, filed its complaint in this court 
against the railroad company in behalf of itself and ail other creditors 
of that company, alleged the insolvency of the railroad company, and 
prayed for the appointment of receivers of its proprty, the administra- 
tion thereof, and the enforcement of the liens, rights, and claims of ail 
its creditors. The railroad company answeredj and on the complaint 

(g=5S'"or other cases see same topic & KBY-N.UMBER in ail Key-Numbered Digcsts & Indexes 
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and answer this suit was, by order of this court, made on April 3, 1914, 
Consolidated with the suit of the North American Company, and the 
appointments of receivers and ail other orders in that suit were ex- 
tended over the second suit and the consolidated cause, and the latter 
cause was named "North American Co., Complainant, v. St. Louis & 
San Francisco Railroad Co., Défendant, in Equity, No. 4174, Con- 
solidated Cause." On May 29, 1914, this court rendered an interloc- 
utory decree in this consolidated cause No. 4174, to the efifect that ail 
the property of the railroad company was thereby sequestered and 
set apart to pay the debts and obligations of or against the railway 
company, that ail the holders of claims or demands against the rail- 
road Company, and ail persons who claimed any interest in or lien upon 
any of the funds or property in the hands of the receivers as creditors 
of the railroad company, should fiile verified statements of their claims 
with the spécial master, Hon. Thomas T. Fauntleroy, at St. Louis, Mo., 
on or before October 1, 1914, and that each of them who failed so to 
do should thereby be barred f rom any share in the distribution of any 
of said funds or property, or the proceeds thereof. McElvain fîled 
his claim against the railroad company with the master under this in- 
terlocutory decree, and it was allowed by the master and this court 
as a gênerai unsecured creditor's claim. 

On May 22, 1914, the trustées under the gênerai lien mortgage of 
the railroad company, dated August 27, 1907, filed their complaint in 
this court against the railroad company for the administration of the 
trusts created by that mortgage, its foreclosure, the appointment of 
receivers, and a sale of the property of the mortgagor covered by it 
to satisfy the debt which it secured. On July 9, 1914, the trustée of the 
refunding mortgage of the railroad company, dated June 20, 1901, 
filed its complaint in this court against the railroad company for the 
foreclosure of that mortgage, the appointment of receivers, and the 
sale of the property of the railroad company to satisfy the debt secured 
by that incumbrance. By an order of this court made on January 21, 
1916, and by prior orders, ail the suits hereinbefore mentioned were 
consolidated into the suit entitled "North American Co., Complainant, 
V. St. Louis & San Francisco Railroad Co., Défendant, in Equity, No. 
4174, Consolidated Cause, Final," and the final decree was rendered 
in this consolidated cause, and also in each of the cases brought by 
North American Company, Rail Joint Company, the trustées under 
the gênerai lien mortgage, and the trustée under the refunding mort- 
gage, respectively. 

That decree adjudged the respective rights of ail the creditors of 
the railroad company in the mortgaged property and in the property 
free from mortgages, and in the distribution of the proceeds thereof, 
excepting only such rights and claims as by the decree were express- 
ly reserved for the exclusive subséquent détermination of this court. 
It adjudged the foreclosure of each of the mortgages, the sale of ail 
the property of the railroad company, the application of the proceeds 
of its mortgaged property to the payment of the debts secured there- 
on and to the payment of the claims prior in right or superior in equity 
to those of the bondholders, and the application of the proceeds of 
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the sale of the property that was free f rom mortgages to the payment 
of the creditors who had established their claims under the interlôcu- 
tory decree according to their respective equities. Practiçally ail the 
available property of the railrpad company was covered by the mort- 
gages, and the final decree rendered on March 31, 1916, provided that 
after the sale under the decree and the confirmation therepf the mas- 
ter should conyey ail the property to the purchaser, and that after such 
conveyance the purchaser should hold, possess, and enjoy that prop- 
erty free from the liens of the mortgages mentioned, and free from 
ail claims, rights, interests, or equities of rédemption of the railroad 
company, of its creditors and stockholders, and of ail persons claiming 
through or under them. 

The decree, however, in effect provided that, if the sale should be 
made to any purchaser for the benefit of any corporation organized, 
or to be organized, pursuant to any plan or agreement whereby any 
stockholder or stockholders of the railroad company should receive 
any stock, bonds, or other bénéficiai interest in such corporation on ac- 
count of their stock in the railroad company, the sale vsrould not be 
confirmed, unless there had been made to creditors of the railroad com- 
pany who had presented their claims to the master or the court, in ac- 
cordance with the orders of this court, a fair and timely offer of par- 
ticipation in such corporation through stocks, bonds, or otherwise. 
The sale under the final decree was made to or for the benefit of the 
complainant on July 19, 1916, pursuant to a plan and agreement madé 
by the bondholders secured by the two mortgages and the stockholders 
of the railroad company, dated November 1, 1915, whereby the stock- 
holders of the railroad company, upon the payment of certain specified 
amounts in cash, were entitled to receive certain amounts of bonds and 
stock of the complainant in proportion to the rank and amounts of 
the stock of the railroad company which they held and either assigned 
or surrendered. Before the sale under the final decree an offer was 
made to McElvain and to the other unsecured creditors, who had 
proved their claims before the master, of $50 par value of the 6 per 
cent, noncumulative preferred stock, and $50 par value of the com- 
mon stock of the railway company for each $100 of their duly pre- 
sented claims, and this offer to McElvain bas since been repeated, the 
last time on March 1, 1918, but he lias always rejected it. 

After the sale under the decree notice was given to the railroad com- 
pany and its attorneys in the Consolidated cause final, No. 4174, that 
a motion would be made to confirm the sale on August 29, 1916. Louis 
Houck and seven other unsecured creditors of the railroad company 
filed objections to the confirmation of the sale, which raised for dé- 
termination by the court ail the issues sought to be raised by McEl- 
vain hy his action in the circuit court of Pemiscot county, AIo. ; that 
is to say, that, because the railway company was organized for the pur- 
chase of the property at the sale under the decree pursuant to the plan 
and agreement whereby the stockholders of the railroad company were 
offered bonds and stock of the railway company upon the payment of 
certain amounts in cash and the surrender or assignment of their stock 
in the railroad company, a fraud was perpetrated on the unsecured 
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creditors of the railroad company; that the railway company would 
not pay the full value of the property formerly owned by the railroad 
company, and would not pay for that property under the decree ; that 
that property was, and af ter the sale still would be, subj ect to the pay- 
ment of the claims of the unsecured creditors ; and that the railway 
company would still be legally liable to pay thém the amouiits of their 
claims against the old company. Houck apd his associâtes made still 
other objections to the confirmation of the sale. 

Evidence was given on the issues thus presented, there was a final 
hearing on the motion, the objections, and the évidence, and upon ar- 
guments, of counsel the court found that the objections were not tena- 
ble, and made an order of confirmation of the sale, wherein it ad- 
judged and decreed that under and pursuant to and in connection with 
the plan and agreement of November 1, 1915, for the reorganization 
of the St. Louis & San Francisco Railroad Company, a fair and timely 
offer of cash, or a fair and timely offer of participation in St. Louis- 
San Francisco Railway Company, a corporation, organized for the 
purpose of becoming the owner, through a sale under the final decree, 
of the property of the railroad company, had been made to ail the cred- 
itors who had presented their claims as ordered by the court, that the 
spécial master should convey the property of the railroad company to 
the railway company upon payment to him of the purchase price there- 
of bid at the sale, and that the railway company thereafter should hold 
the same free from the claims of the railroad company, of its cred- 
itors, and of ail parties claiming under them or either of them. The 
spécial master made and delivered the conveyance to the railway com- 
pany as directed. He subsequently reported to the court that the pur- 
chase price had been paid, his reports were approved and confirmed 
by the orders of this court, and he was directed to pay to the unse- 
cured creditors whose claims had been allowed their pro rata shares 
of the proceeds of the sale, and he bas paid or tendered to McElvain 
his share pursuant to that direction. 

After the confirmation of the sale, and the conveyance of the prop- 
erty to the railway company, it mortgaged it to secure its bonds to the 
amount of more than $194,000,000, and it issued its stock, of the par 
value of $57,000,000, and thèse bonds and this stock was now in the 
hands of numerous holders, who hâve purchased them for value with- 
out notice of McElvain's claim. This issue of bonds and stock, and 
the taking and purchase thereof by the holders, has been done in reli- 
ance upon the final decree and the order of confirmation of this court, 
and in the belief that thereunder the railway company and the prop- 
erty it holds were exempt from ail claims of the creditors of the rail- 
road company not expressly reserved in the final decree for the ex- 
clusive détermination of this court. 

After ail this had been done, and on June 13, 1917, McElvain brought 
an action against the railway company in the circuit court of Pemiscot 
county, Mo., to recover of it the amount of his old claim against the 
railroad company for damages to a carload of mules inflicted by the 
négligence of that company in February, 1913, a claim which he had 
subsequently reduced to a judgment against the railroad company, ren- 
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dered by the circuit court of Pemiscot county op. April 5, 1916. The 
railway company has demurred to his pétition in that action in the state 
court, and that action is still pending, but has proceeded no farther. 
That pétition of McElvain allèges no ground or reason for imposing 
upon the railway company, or upon the property formerly of the rail- 
road company conveyed to the railway company under tJie decree and 
sale, liability for his claim and judgment against the railroad company, 
other than that the railway company was organized, and the final de- 
cree and sale were made and executed, pursuant to the plan and agree- 
ment whereby the stockholders of the railroad company were oiïered 
the participation in the railway company heretofore stated. 

The facts which hâve now been stated are drawn from the alléga- 
tions of the complaint admitted by the demurrer. The railway com- 
pany asks that McElvain be enjoined from further prosecuting his ac- 
tion in the state court on the grounds that he can succeed in that action 
only by annulling the decree, the order of confirmation of the sale, the 
adjvidication of this court embodied thei'ein, the contract of sale made 
by this court with the purchaser at the foreclosure sale, and the title 
to the property granted to the railway company by the court's master's 
deed. 

[1] Counsel for Mr. McElvain challenge the jurisdiction of, this 
court to entertain this suit in equity, or to grant the injunction sought, 
on the ground that there is no fédéral question involved, no diversity 
of citizenship, and that the amount in question is less than the jurisdic- 
tional amount. But neither a fédéral question, nor diversity of citizen- 
ship, nor the jurisdictional amount necessary to sustain an original suit 
is requisite to the maintenance of a suit dépendent upon or supple- 
mentary to an original suit, like the creditors' and foreclosure suits 
against the St. I,ouis & San Francisco Railroad Company, which 
hâve been described, of which this court had fuU jurisdiction. Brun v. 
Mann, 151 Fed. 145, 150, 80 C. C. A. 513, 518; Julian v. Central Trust 
Co., 193 U. S. 93, 113, 24 Sup. Ct. 399, 48 L. Ed. 629; White v. Ewing, 
159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Dewey v. West Fair- 
mont Cas Coal Co., 123 U. S. 329, 8 Sup. Ct. 148, 31 L. Ed. 179; 
Shinney v. North American Savings, Loan & Bldg. Co. (C. C.) 97 
Fed. 9, 12. Such a dépendent suit is but a continuation, in a court of 
equity, of the original suit, to the end that more complète justice may 
be done. 

A suit in equity, dépendent upon an original suit or action of which 
the fédéral court had jurisdiction, may be maintained in that court (1) 
to aid, enjoin, or regulate the original suit; (2) to restrain, avoid, ex- 
plain, or enforce the judgment or decree therein; (3) to enforce or ad- 
judicate liens upon or claims to property in the custody of the court 
in the original suit; and (4) to enforce its decree or judgment in the 
original suit, to prevent the relitigation in other courts of the issues it 
has heard and adjudged in the original suit, and to protectthe titles 
and rights acquired by purchasers under its decree, or judgment from 
3ttaek$ by suit or otherwise, based on the theory that its adjudications 
, in the original suit were illégal and ineffective, and to accomplish thèse 
^nds the court has the jurisdiction and authority to use its writs of in- 
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junction and its writs of assistance. Julian v. Central Trust Co., 193 
U. S. 93, 113, 24 Sup. Ct. 399, 48 L- Ed. 629; Carey v. Houston & 
Texas Ry. Co., 161 U. S. 115, 126, 127, 132, 16 Sup. Ct. 537, 40 L. 
Ed. 638; Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633, 17 L. Ed. 
886; Riverdale Cotton Mills v. Mfg. Co., 198 U. S. 188, 195, 25 Sup. 
Ct. 629, 49 L. Ed. 1008 ; Freeman v. Howe, 24 How. 450, 460, 16 L. 
Ed. 749. Campbell v. Golden Cycle Min. Co., 141 Fed. 610, 612, 613, 
72> C. C. A. 260, 262, 263 ; Lang v. Choctaw, Oklahoma & Gulf R. Co., 
160 Fed. 355, 360, 361, 87 C. C. A. 307, 312, 313; Virginia-Carolina 
Chemical Co. v. Home Ins. Co., 113 Fed. 1, 6, 51 C. C. A. 21. 

Counsel for Mr. McElvain argue that this suit cannot be maintained 
as a dépendent suit, because a dépendent suit can be maintained only 
between those who were parties to the original suit, either in person 
or hy représentation, and they insist that McElvain was not such a 
party. There are two answers to this contention: 

[2] First. A dépendent suit may be maintained by the party to the 
original suit, or by one who claims under the adjudication and decree 
therein against one who assails that adjudication or decree in a sub- 
séquent suit in a court without appellate jurisdiction, on the ground 
that it is illégal and ineffectuai, although the latter was not a party to 
the original suit, the adjudication, or the decree. Julian v. Central 
Trust Co., 193 U. S. 93, 113, 24 Sup. Ct. 399, 48 L. Ed. 629; Virginia- 
Carolina Chemical Co. v. Home Ins. Co., 113 Fed. 1, 6, 51 C. C. A. 21. 
In the leading case of Julian v. Central Trust Co., 193 U. S. 93, 113, 24 
Sup. Ct. 399, 48 L. Ed. 629, a decree of foreclosure and a sale of the 
property of the Western North Carolina Railroad Company, the mort- 
gagor, were made at the suit of the trust company, the trustée for the 
bondholders in the fédéral court. The sale and delivery of the master's 
deed were made in August, 1894, to the Southern Company, which im- 
mediately took possession thereof , and thereafter operated it. 

In the course of its opération the Southern Company caused, by its 
négligence, the death of Mr. James, one of its employés. Mrs. James, 
the administrattix of his estate, sued the Western North Carolina Rail- 
road Company in one of the state courts of North Carolina for dam- 
ages for his death, on the ground that for numerous specious reasons 
the decree of foreclosure, the sale, and the deed thereunder were in- 
effectuai, the railroad and property were still that of the Western North 
Carolina Company, and it was liable for the négligent opération of its 
railroad by the Southern Company. The state court so held, and ren- 
dered a judgment against that company, which was afSrmed by the 
Suprême Court of the state. Thereupon Mrs. James caused an exécu- 
tion to be issued upon that judgment and delivered it to Julian, the 
sheriff, who levied it on the railroad property as that of the Western 
North Carolina Company and advertised it for sale. Thereupon the 
Southern Company and the Central Trust Company brought a dé- 
pendent suit in the fédéral court, which rendered;the original decree, 
to enjointhe sale of the property by the sheriff, tQ.enforce the adjudi- 
cations and decree in the foreclosure suit and to protect the rights and 
title of the Southern Company thereunder, and the Suprême Court sus- 
tained that suit, the decree and the adjudications in the original suit, 
253 F.— 9 
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the rights and tïtle of the Southern Company thereunder, and the in- 
jûnction against the sale by the sheriff of any of Uhe property levied 
upon under the exécution from the state court. But neither Mr. James 
nor Mrs. James was a party to the original suit, either in person or 
by représentation. If the purchaser at the foreclosure sale under the 
decree of the fédéral court in the Julian case could maintain a dépend- 
ent bill against such strangers as Mrs. James, so milch the more may 
the purchaser at the sale of the property of the Brisco Company under 
the original suits maintain a dépendent suit against McEIvain, who was 
a creditor of that ccmipany before and at the time of the foreclosure 
suit and sale. 

[3, 4] Second. McEIvain was a party hy représentation to the cred- 
itors' suits and the foreclosure suits in which the final decree and sale 
were made ; to the creditors' suits because he was one of the class of 
gênerai unsecured creditors in whose behalf those suits were brought, 
and he filed and proved his claim as such under the interlocutory de- 
cree therein, and he was a party to the foreclosure suits because he 
was represented therein by his debtor, the mortgagor. The unsecured 
creditors of an insolvent mortgagor hâve no claim or interest, except 
against and througbthe title of the mortgagor. A foreclosure and sale 
of the property of the mortgagor, in a suit by the mortgagee against the 
mortgagor to which the unsecured creditors are not parties by name, 
or by service of process upon them, conveys the property mortgaged 
to the purchaser f ree from ail claims of such creditors of the mortgagor 
either against the property conveyed or against the person of the pur- 
chaser. 

[5] The reason why such a decree and sale estops the unsecured 
creditors of the mortgagor from asserting any personal liability of the 
purchaser for their debts against the mortgagor, and from any daim 
upon the property sold, is that they are represented in the foreclosure 
suit by their debtor, the mortgagor, and a decree and sale which bars 
the mortgagor, in the absence of fraud, bars its unsecured creditors. 
In the same way and for the same reason stockholders of the mort- 
gagor are barred by a decree and sale which bars the mortgagor, their 
représentative. Because stockholders and unsecured creditors of the 
mortgagor are parties by représentation to a suit to f oreclose a mort- 
gage to which the mortgagor is a party, they may maintain a suit dé- 
pendent upon the original foreclosure suit against the purchaser at the 
foreclosure sale, and the purchaser may maintain such a dépendent suit 
against them. Carey v. Houston & Texas Ry. Co., 161 U. S. 115, 116, 
121, 122, 131, 132, 16 Sup. Ct. 537, 40 L. Ed. 638. This dépendent 
suit, therefore, may not be defeated by the claim that McEIvain was 
not a party to the original suits. 

[6] Counsel maintain that this court may not lawfuUy issue its in- 
junction to prevent Mr. McEIvain from further proceeding in his ac- 
tion in the state court, because section 720 of the United States Revised 
Statutes, which is now section 265 of thé Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1916, § 1242]), declared that: 

"The writ o{ Injunctlon shall not be granted by any court of the United 
States to stay proceedlngs in any court of a state, except in cases where sucb 
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Injunctlon may be authorized by any law relating to proceeclliigs in bank- 
ruptcy." 

But in a case in which a fédéral court first obtains jurisdiction of the 
subject-matter in controversy, as this court did, by the commencement 
and prosecution to decree and sale of the original suits, and where it 
acts in aid of its own jurisdiction to enforce or protect its orders or 
decrees, or the title or disposition under them of the property within 
that jurisdiction, it may, notwithstanding the section cited, enjoin or 
restrain ail proceedings in the state court commenced after it obtained 
jurisdiction, which would hâve the effect of defeating or impairing its 
jurisdiction or the lawful efïect of its orders, decrees, adjudications, 
or titles which it has made, or is making, in the exercise of that juris- 
diction. Sharon v. Terry (C. C.) 36 Fed. 337 ; French, Trustée, v. Hay, 
22 Wall. 250, note, 22 L. Ed. 857; Lang v. Choctaw, Oklahoma & 
Gulf R. Co., 160 Fed. 355, 359, 360, 87 C. C. A. 307, 311, 312; Swift 
V. Black Panther Oil & Gas Co., 244 Fed. 20, 22, 156 C. C. A. 448, and 
cases there cited. 

[7] Counsel insist that Mr. McElvain's action is a simple action at 
law, that he is entitled to a jury trial of it^ and that for this reason 
he may not be enjoined from prosecuting it. The action of Mrs. James 
in Julian v. Central Trust Co. was a simple action at law based on 
the daim that the f oreclosure and sale decreed by the fédéral court in 
that case were illégal and void, and although her claim was sustained 
by the courts of her state, the Suprême Court afifirmed the injunction 
of the fédéral court against her and the sherifif, an injunction which 
perpetually prohibited them from proceeding further to nuUify or im- 
pair the légal effect of the adjudications of the fédéral court in its fore- 
closure suit, its decree and sale, or the title of the Southern Company, 
the purchaser thereunder. It is no défense to a dépendent suit to pre- 
vent the nullification or impairment of the just légal effect of the ad- 
judications, decree, or sale made by order of a fédéral court, or the 
title to property granted thereunder, that the défendant proposes to do 
so by means of a subséquent action at law and the trial by a jury of the 
issues already adjudged by such court. 

Finally, counsel for Mr. McElvain argue that he does not seek by 
his action to again litigate any question heard and decided by this 
court in the original suits, or to nuUify or impair the légal effect of 
any adjudications made, the final decree rendered, the sale made, or 
the title granted thereunder in the creditors' and mortgagees' original 
suits in this court. Let us see. His action is grounded on the con- 
tention that the final decree, sale, and conveyance of the property for- 
merly of the railroad company to the complainant were, as against him, 
an unsecured créditer, fraudulent in law and void, and did not bave 
the effect to convey the title to the property to the complainant free 
from his claim against that property, or free from his claim of a Per- 
sonal liability of the complainant for the debt of the railroad company 
to him, although the contrary was adjudged by this court by its de- 
cree and orders, but that the decree and those orders leave that prop- 
erty still the property of the railroad company and charge the complain- 
ant with Personal liability for his claim. And this Mr. McElvain 
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maintains because: First, the agreed plan and scheme of the bond- 
holders and stockholders of the railroad company,' under which the de- 
cree and sale were made, ofïered, and by its performance gave, to the 
stockholders of the railroad company, for their stock, a bénéficiai in- 
terest in the railway company, for their stock, a bénéficiai interest 
in the railway company consisting of bonds and stocks thereof, 
and this brought the decree and sale and the title thereunder beneath 
the ban of the décisions in such cases as Northern Pacific Ry. Co. v. 
Boyd, 177 Fed. 804, 101 C. C. A. 18; Id., 228 U. S. 482, 502, 504, 33 
Sup. Ct. 554, 57 L. Ed. 931 ; Louisville Trust Co. v. Louisville, etc., 
Ry. Co., 174 U. S. 674, 682, 684, 19 Sup. Ct. 827, 43 L. Ed. 1130; 
Central Improvement Co. v. Cambria Steel Co., 210 Fed. 696, 701, 702, 
127 C. C. A. 184, 189, 190; Kansas City Southern Ry. Co. v. Guardian 
Trust Co., 240 U. S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579; and because, 
second, the upset price for the sale of the property and the price at 
which it was sold was so far below its real value that a just and rea- 
sonable price was not paid for it by the railway company, although by 
the decree the upset price was adjudged fair, and by the order of con- 
firmation of the sale and the orders accepting and disposing of the 
purchase price this court adjudged that the price bid at the sale was 
just and reasonable and that the railway company had paid that price 
in full. 

Now were not thèse claims of Mr. McElvain, the maintenance of 
which is indispensable to his success in his action in the state court, 
tried and adjudged against him in the original suits which the mort- 
gagees brought in this court? When those suits were brought the St. 
Louis & San Francisco Railroad Company was hopelessly insolvent, 
ail its property was thereupon lawfully sequestered and placed in the 
hands of the receivers appointed by this court, to be sold and dis- 
tributed to its creditors and stockholders in accordance with their re- 
spective rights and equities. There were numerous mortgages for 
large amounts upon the various portions of the property of the railroad 
company underlying the mortgages that were foreclosed. The holders 
of the bonds secured by the mortgages that were foreclosed had the 
indisputable right to a foreclosure of thèse mortgages, and a sale of 
the mortgaged property to themselves for the full amount of those 
mortgages, to be paid by a simple surrender of their bonds, unless 
some one would bid and pay a larger amount in cash. They had the 
équitable and légal right by foreclosure to acquire the indisputable 
title to the mortgaged property, and to prevent the unsecured creditors 
and the stockholders of the railroad company from receiving anything 
whatever on their claims and stock, unless they raised and bid money 
sufficient to discharge the mortgages in foreclosure which it was prac- 
tically impossible for them to do. At that time, in order to enable 
the property in the hands of the railroad company to earn a reasonable 
income, it was necessary to raise a large amount of money to purchase 
equipment, to improve the railroad, and to pay other necessary ex- 
penseS, and it was désirable to retain the good will ànd the aid of the 
stockholders and the unsecured creditors of the railroad company. 

[8] To this end the bondholders proposed the plan and agreement 
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between themselves and the stockhoklers and the unsecured creditors 
of the mortgagor, which was finally accepted and performed by the 
holders of more than 90 per cent, of the amount of the bonds and 
more than 90 per cent, of the amount of the unsecured daims and of 
more than ninety per cent, of the amount of the stock. There is no 
moral turpitude, nor is there any illegality in the making and perform- 
ance of an agreement between the bondholders secured by mortgages, 
the stockholders, and the unsecured creditors of an in.solvent mort- 
gagor, that there shall be a foreclosure and sale of the mortgaged prop- 
erty to or for the benefit of a new corporation in which ail the mem- 
bers of the three classes shall be permitted at the option of each of 
them to take the bonds or stock of the new corporation in substan- 
tial proportion to the respective ranks and equities of the classes. In- 
deed, a foreclosure and sale under such an agreement is the most prac- 
ticable, équitable, and bénéficiai method of foreclosure and sale of vast 
railroad or other properties that has yet been devised. For, as Mr. 
Justice Brewer said in delivering the opinion of the Suprême Court 
in Louisville Trust Co. v. Louisville, etc., Ry. Co., 174 U. S. 674, 
683, 19 Sup. Ct. 827, 830 (43 L. Ed. 1130): 

"We may not shut our eyes to any facts of coiiimon knowledRe. * * * 
We miist therefore recofniize the fact, for it is a faet of oonimon knowledge, 
tliat, whatever the légal risht.s of the parties may be, ordinarily foreclosures 
of railroad iiiort};!VSf.s niean not the dcïstruction of ail interest of the mort- 
gagor and a triUisfer to the mortffa};ee alono of the fuU title, but that svieh 
proceedings are carried on in. the interests of ail parties who hâve any rights 
in tlie mortgaged property, whether as mortgagee, creditor or mortgagor." 

No court, so far as the briefs and citations of counsel and the in- 
ve.stigation of the court hâve informed it, has ever held that a fore- 
clostire decree and sale under such an agreement is either fraudulent 
in law or fraudulent in fact, or illégal as against either unsecured cred- 
itors or stockholders. In Northern Pacific Ry. Co. v. Boyd, 228 U. S. 
at page 503, 33 Sup. Ct. at page 560, 57 L. Ed. 931, the Suprême Court 
said: 

'•But it is now settled that such réorganisations are not necessarily illégal, 
and, as procee<linKs to subject the property must usually be in a court where 
those who ask equity iiinst <lo eipiity, such reorgani'/utlons may even hâve an 
ett'ect more extensive than those niade without judUial sale, and bind credi- 
tors who do not a«e])t fair terms offered." 

The foreclosure decrees and sales which bave been held fraudulent 
in law and voidable as against unsecured creditors in the Boyd Case, 
and the other cases cited above, were those that had been made un- 
der agreements between the secured bondholders and the stockhold- 
ers of the mortgagor, whereby the stockholders received bénéficiai in- 
terests, by means of stock, Ijonds, or otherwise, in the purchasing 
corporation, without giving or ofifering any such bénéficiai interest 
whatever to the unsecured creditors, in violation of the trust under 
which an insolvent corporation holds its property, for, first, its se- 
cured creditors; second, its unsecured creditors; and, third and 
Jast, its stockholders. The plan and agreement under which the fore- 
closure decree and sale in this case was made was no secret, it was pre- 



134 253 FEDERAL KEPOETEB 

sented to this court in the original suits, and this court adjudged in 
the final decree that the sale under it would net be confirmed unless 
nor until a fair and timely offer of bénéficiai participation in the 
purchasing company was made to the unsecured creditors. Before 
the hearing upon that confirmation was had, such an offer, an offer 
much more bénéficiai than the provision in the agreement for the 
stockholders, had been made to the unsecured creditors ; most of them 
had accepted it ; a few, and among them Mr. McElvain, had not. Mr. 
Houck and several other unsecured creditors, who had not done so, 
challenged the confirmation on the ground that the offer to the unse- 
cured creditors was not fair and just, that the plan, agreement, and 
offer were, and the foreclosure and sale would be, fraudulent in law 
as against unsecured creditors under the décisions upon this subject in 
the Boyd Case and others which hâve been cited. 

Upon this subject évidence was introduced, extensive arguments 
were heard, and this court found and adjudged that the offer was 
just, timely, and fair; that the plan and agreement and offer, and 
the foreclosure and sale thereunder, perpetrated no f raud upon any 
of the unsecured creditors and violated no trust in their favor; but 
that they were just and équitable — and upon that finding and adju- 
dication it ordered the foreclosure sale confirmed and the property 
conveyed and delivered to the railway company, free from any lé- 
gal or équitable claims of the unsecured creditors of the mortgagor 
against that property, or against the purchaser at the sale, except 
those claims which were reserved in the decree for the exclusive dé- 
termination of this court. 

Nor was this finding, adjudication, and order made until after the 
objections that the upset price and the price bid at the sale were much 
less than the value of the property, and that the property was sold 
so low that the sale at that price would be unjust, inéquitable, and 
unlawful, were made, argued, and decided. The facts then established, 
howeVer, were that every bondholder, every stockholder, every un- 
secured creditor, had received an offer to permit him to participate 
in the benefits of the purchase on the équitable basis on which others 
of his class were permitted to participate therein under the plan and 
agreement that, if the purchase price was low, each bondholder, 
creditor, and stockholder had the opportunity to participate - in the 
profits of the purchase of the property at that low price; that every 
unsecured creditor had the opportunity to participate by simply as- 
signing or surrendering his claim against the railroad company and ac- 
cepting the par value of his claim in the stock of the railway com- 
pany without contributing any money; that the purchase price of the 
property was in reality, not only the amount bid at the sale, but that 
amount, plus the value, whatever that was, of ail that part of the 
bonds, unsecured claims, and stock above the amount paid thereon out 
of the amount bid, which was exchanged for the stock and bonds in 
the new railway. 

In view of thèse facts, and the existing situation, this court then 
found and adjudged that the upset price and the bid were just, fair, 
and équitable; that the sale and delivery of the deed and property 
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would pass the title to the purchaser, the railway cômpany, would 
leave that company free from liability for the claims against the rail- 
road company not reserved in the decree for the exclusive détermina- 
tion of this court, and would leave the property free from any liens 
of the mortgagees in the foreclosure suits of the stockholders of the old 
company and of its unsecured creditors ; and that the sale ought to be 
confirmed. Thereupon it was confirmed, the master conveyed the 
property to the railway company, collected and distributed the purchase 
price, reported his action to this court, which by its orders approved 
his reports, and adjudged that the railway company had paid for the 
property in full. So it is that in the original suits brought by the un- 
secured creditors, and in the original suits brought by the bondholders 
secured by the mortgages foreclosed, this court considered, decided, 
and adjudged that the claims now made by McElvain in his action in 
the state court, the maintenance of which is indispensable to his suc- 
cess in that action, are unfounded. He now seeks by that action to 
try again by a jury in the state court the issues thus decided, and by 
means of that trial and the resulting judgment he seeks to strike down 
the final decree, the sale, and the conveyance of the property formerly 
of the railroad company, and thus to deprive the complainant, the 
purchaser at the sale, of the benefit of the title conveyed to him and 
of the adjudications of this court that the complainant took and holds 
the property so conveyed free from ail liens and claims upon it and 
free from ail claims of personal liability on account of the debts of the 
old railroad company, except such claims as this court reserved by the 
decree for its exclusive détermination. 

The jurisdiction and authority hâve been conferred, and the duty 
has been imposed, upon the fédéral courts, as has been demonstrated 
in the earlier part of this opinion, to sustain dépendent suits to pre- 
vent the relitigation by subséquent suits in other courts of the issues 
heard and adjudged by the fédéral courts in original suits, to protect 
the rights and titles acquired under their decrees in such suits from 
attacks, by suits or otherwise, by those bound by such decrees, when 
such suits are founded on the theory that the adjudications of the 
fédéral courts were illégal or ineffective, and to use their injunctions 
and writs of assistance to efïect this prévention and protection, and 
they may not lawfully renounce this jurisdiction or disregard this duty. 

[9] Counsel object to this suit, and to the issue of the injunction, 
upon the grounds that no irréparable in jury will resuit from the ac- 
tion of McElvain, and that the complainant has an adéquate remedy at 
law. But useless and baseless litigation by subséquent suits in courts, 
with no appellate jurisdiction to relitigate issues decided in a fédéral 
court, to nullify or disregard its decrees and orders, and to avoid the ti- 
tles and rights adjudged and granted thereunder, on the ground that its 
adjudications were unlawful or inéquitable, inflict ample injury to sus- 
tain a suit in equity. And the adéquate remedy at law, which will pre- 
vent the maintenance of a suit in equity in a fédéral court, is a remedy 
"as practicable and efficient to the ends of justice and its prompt ad- 
ministration as the remedy in equity." Boyce v. Grundy 3 Pet. 210, 
215, 7 L. Ed. 655; Oelrichs v. Spain, 15 Wall. 211, 228, 21 L. Ed. 43; 
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Hayden v. Thompson, 71 Fed. 60, 63, 17 C. C. A. 392; Springfield 
Milling Co. V. Barnard & Leas Mfg. Co., 81 Fed. 261, 265, 26 C. C. A. 
389; Rogers v. Penobscot Mining Co., 154 Fed. 606, 613, 83 C. C. A. 
380. 

Moreover, it is such a remedy in a fédéral court only that vvill pre- 
vent the maintenance of a suit in equity in a national court. The fact 
that there may be such a remedy in a state court is not material. Smyth 
V. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 42 L. Ed. 819; Arrow- 
smith V. Gleason, 129 U. S. 86, 98, 9 Sup. Ct. 237, 32 L. Ed. 630; Na- 
tional Surety Co. v. State Bank of Humboldt, 120 Fed. 593, 602, 56 
C. C. A. 657, 61 L. R. A. 394. The complainant has no such remedy 
and there is no logical or lavvful escape from the issue of the injunction 
sought. Let a preliminary injunction, such as the complainant prays 
for in his complaint, effective until the final judgment in this case, or 
the further order of this court, issue upon the filing of a bond by or 
on behalf of the complainant in the sum of $1,000, approved by the 
clerk of this court, conditioned to pay to the défendant McElvain, his 
heirs or assigns, such costs and damages as may be incurred or suf- 
fered by him in case he shall be found to hâve been wrongfully en- 
joined or restrained by the injunction. 



In re ROSEBOOM. 
(District Court, N. D. Ntnv York. S(>ptember 3, 1918.) 

1, Bankrui'TCy <Sx=>1S4(3) — Liexs — Ciiattel Mortoaoe. 

A diattel mortgaKe for iiurcliase moiiey on tho stock iti a retail store 
conteiiH)Iati3d that tlie inortwiKor shonld contimie the business, goods sold 
to be replaced by otliers wliich it was provided sliould be sul>,1eet to tlie 
mortgage. The mortgagor aftorward .sold tlie store to baniirupt, who as- 
.suuied payment of tlie mortgage wlth full kno's\ledge of its terms. Ileld, 
that the mortgîige created an équitable lieu on goods substituted by tlie 
niortgagor and sold to baukrupt, good as agalnst the niortgagor and as 
against bankrupt and his eredltors as to such goods as were reiiioved by 
the mortgagee before tlie baiikruptcy. 

2. Bankkuptcy €='151 — Titus of Trustée — Liens. 

In the absence of fraud, a trustée takes the property in the same 
plight and condition, and subject to the sanie liens and equities, as 
whcu the bankrupt held it. 

In Bankruptcy. In the matter of George W. Roseboom, bankrupt. 
Application by receiver for an order requiring delivery to him of cer- 
tain Personal property by G. G. McNamara. Referred. 

This is a proceeding in the nature of an application by the receiver appointed 
by this court in bankruptcy for the delivery to him by G. G. McNamara of cer- 
tain Personal property which he clainis belongs to the bankrupt estate, and 
which McNamara clainis he is entitled to hold under aud by virtue of a chattel 
mortgage thertwn executed and delivered to him by one Willard Teetsel, and 
an équitable lien created thereby, who was then the owner of certain of tho 
proiierty, and who became the owner of other of the property thereafter, and 
who subsetiuently sold this property, with other Personal property he had pur- 
'•hased, to George W. Koseboom, the bankrupt, subject to such mortgage, aud 

«=For otbir cases see same toplc & KBY-NUMBERln ail Key-Numbered Digests & Indexe» 
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which mortgage Roselwom assumed and agreed to pay. As to certain Person- 
al property it is, in effect, an application by s^aid McNamara for tlie delivery 
to him of such property as is not now in liis imssession under the said mort- 
gage. 

Alexander Neish, of Wallon, N. Y., for McNamara. 
Vere H. Multer, of Binghamton, N. Y., for receiver. 
R. F. Bieber, of Binghamton, N. Y., for Roseboom. 

RAY, District Judge (after stating the facts as above). [1] April 
29, 1916, one Willard Teetsel, of W'alton, N. Y., was justly indebted 
to one Galusha G. McNamara in the sum of $3,199.40, the purchase 
price of certain goods and chattels described in the mortgage here- 
after referred to, and on which day McNamara sold Teetsel the said 
Personal property, consisting of goods and fixtures in a store, a horse 
and delivery wagon, a harness, and a pair of sleighs. The schedule of 
mortgaged property included the f ollowing : 

"TogetJier with any and ail other property tJiut may he substituted for the 
above-nanied property, and at any and ail times hereaftei', iii .said store, pre- 
eisely tlie same as if tlie property tliere in the store at any time liereafter was 
speeifically uieiitioned and described hereln, and it is treated and regarded 
the goods snbsequeiitly liereto placed in the store as a snbstitute for the 
goods now thei-ein are to be treated the same as if speeifically described here- 
in, tirst purty to keep the goods insured for three thousand dollars, as Interest 
of parties appear." 

The interest and $500 of the principal was to be paid annually. If 
default was made and continued for 60 days, then the entire sum, at 
McNamara's élection, was to become due. The mortgage contained a 
power on default to take and sell the property to satisfy the debt, or 
any balance, and also a clause authorizing McNamara to take the prop- 
erty if at any time he deemed hiinself tinsafe. The mortgage in fonn 
sold and transferred the iiroperty to McNamara, but it was a security 
for such indebtedness. This mortgage was kept good by filing and re- 
filing under the chattel mortgage law of the state of New York. This 
was a retail store, and Teetsel took possession and continued the busi- 
ness, selling from and replenishing the stock in the usual manner cus- 
tomary in such stores and in such a business, and as contemplated by 
the mortgage. 

June 9, 1917, Teetsel, by written bill of sale, sold the business and 
ail the property in the store, and the other property, to the now hank- 
rupt, George W. Roseboom, who agreed to pay therefor $7,073. This 
bill of sale contained the f ollowing : 

"And whereas, there is a mortgage upon said property now held by Galu- 
slia G. McNamara upon which there is iinpaid twenty-six hundred ninety-nlno 
dollars and forty cents, wlth Interest thereon from April 29th, 1917, which 
amount has been deducted from the aforesaid purchase price, and the second 
party hereby covenants and agrées to pay the sanie as a part of the pur- 
chase price according to the terras of said mortgage, which Is $500 of principal 
and interest annually with right to pay faster if the mortgagee so desires. 
And I further covenant that the goods are froe and clear from ail liens or in- 
cumbrances except as aforesaid and that the tltle is perfect in me and I 
hâve good right and full power to sell the same." 

Roseboom took possession and continued the business, selling and 
replacing to some extent, but made default in his payments. Teetsel 
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had and has no creditors. Roseboom has creditors and is a bankrupt. 
Roseboom liad full knowledge of the mortgage and of its tenus and 
conditions. 

Some days before the filing of the pétition in bankruptcy McNamara, 
deeming himself insecure and unsafe, with the consent of Roseboom, 
took possession of and took away from the store a large quantity of 
this mortgaged property, as much as he deemed necessary to satisfy 
the balance due on his mortgage, which was about $2,600 or $2,700. 
Roseboom claimed he was solvent, and an attempt was made to efïect 
an arrangement by which the property should be returned to the store, 
and some of it was returned ; but it almost immediately developed that 
Roseboom had, at least, largely underestimated his indebtedness, and 
in fact had largely misrepresented it. Thereupon the attempted ar- 
rangement was repudiated by McNamara, as he had the right to do, 
and he repossessed himself of some, and perhaps most, of the property 
so taken by him. 

Then, in June, 1918, a pétition in bankruptcy was filed, and appli- 
cation to this court made for the appointment of a receiver. The 
facts not fully or properly appearing, this court not only appointed 
a receiver, but directed McNamara to return to the receiver the 
property so taken by him on his mortgage, which he did. The re- 
ceiver was authorized to continue the business. Further facts hav- 
ing been brought to the attention of this court, an order was made 
enjoining further action by such receiver, and requiring the said re- 
ceiver and bankrupt to show cause why the property actually taken 
by the mortgagee .prior to the filing of such pétition in bankruptcy 
should not be returned to him for disposition under the mortgage 
and lien of McNamara. 

It is clear from the terms of the mortgage given by Teetsel to Mc- 
Namara, and later assumed by Roseboom, with full knowledge of 
ail its terms, that it was contemplated Teetsel should sell goods in 
the usual course of business, and purchase other goods and replace 
those so sold, and that the lien of such mortgage should attach to such 
goods so subsequently acquired by Teetsel for replacement. This 
mortgage and lien was perfectly good as between the parties, and, 
while Teetsel could not mortgage goods he did not then own, the 
agreement was good in equity, and created an équitable lien on the sub- 
sequently acquired property, good as against Teetsel and Roseboom 
when the latter purchased the property and assumed the mortgage. 
Even if void as to the creditors of Teetsel, he had none. The lien was 
not void as to Roseboom or his creditors. Roseboom was not and is not 
an innocent purchaser in good f aith and for value. He knowingly took 
the property subject to the lieti, and the équitable lien of McNamara 
was perfected by actual possession taken by him prior to the bank- 
ruptcy proceedings. There was no fraud in the transaction. Plain- 
ly and unquestionably this was an agreement between Teetsel and 
McNamara, and later an understanding between Roseboom and Mc- 
Namara that goods sold should be replaced, and that McNamara 
should hâve a lien un ail the goods for the balance of his mortgage 
debt. 
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This was not valid so as to bind property purchased by Roseboom 
after he took possession, as against his creditors (Kribbs v. Alford, 
120 N. Y. 519, 525, 24 N. E. 811), but was valid to bdnd, as against 
Roseboom and his creditors, the property actually owned by Teet- 
sel when he gave the mortgage, and create a lien on that which Teet- 
sel subsequently purchased and put in the store in replacement of 
those sold by him, so far as reduced to the possession of the mort- 
gagee prior to the bankruptcy. Kribbs v. Alford, supra ; McCaf- 
frey v. Woodin, 65 N. Y. 459, 22 Am. Rep. 644; Wisner v. Ocum- 
paugh, 71 N. Y. 113; Coats v. Donnell, 94 N. Y. 168-177; Titus- 
ville Iron Co. v. The City of New York, 207 N. Y. 203, 100 N. E. 
806. In this last case it is held : 

"Mortgages or coutracis pledgiug subsequeutly acquired property, though 
void at law, will nevf rtlieless be eiiforced ia equity as between mortgagor and 
œortgagee as agreemeiUs ro glve liens, and also as against purehasers witli 
notice. But it is settled law In this state [N. Y.J that they will not be en- 
forced as against creditors." 

The bankruptcy court is a court of equity, and proceeds on équi- 
table principles. 

[2] The trustée of a bankrupt, in the absence of fraud, takes 
the property in the same plight and condition, and subject to the 
same liens and equities, as when the bankrupt held it. Thompson v. 
Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; Zartman 
as Trustée v. Eirst National Bank, etc., 216 U. S. 134, 138, 30 Sup. 
Ct. 368, 369 (54 L. Ed. 418), where the court said : 

"The trustée clalms that he takes the same kind of tltle as a bona fide pur- 
ehaser for value, but the rvde applicable to this aud ail sitnilar cases is that 
the trustée takes the propei-ty of the bankrupt not as an innocent purchaser, 
but as the debtor had it at the tlme of the pétition, subject to ail valid clalms, 
liens, and equities. * * * The trustée took the bankrupt's property in the 
same condition, and subject to the same liens, as the bankrupt hlmself held it 
The trustée is in no sensé a bona flde purchaser for value and entitled to pro- 
tection as such." 

In the instant case the lien was more than four months old. The 
mortgagee had reduced certain of the property to his actual posses- 
sion, with the assent of Roseboom, before the bankruptcy, and, un- 
less this équitable lien created by the mortgage was and is void as 
to the creditors of Roseboom, McNamara can and should hold it, 
excepting of course such property as Roseboom purchased and put 
in the store after he purchased of Teetsel. 

In Sexton, Trustée in Bankruptcy, v. Kessler & Co., 225 U. S. 
90, 32 Sup. Ct. 657, 56 L. Ed. 995, certain securities were set apart 
by a New York house in its own vaults as security to an English 
house for drafts thereon. The New York house retained and exer- 
cised the power, from time to time, to change the securities, and 
even withdraw some of those remaining if the securities had increas- 
ed sufïiciently in value to keep the security good. The English house 
had knowledge of ail this. Some little time prior to the ba.nkruptcy 
of the New York house the securities were taken into possession 
by the English house. It was held that it had the right so to do and 
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hold same and the psoceeds as against the trustée in bankriiptcy. 
The court said : 

"When the English firni took the securities It oiily exereised a right that had 
beeu created li>iis liefore the baukruptcy and in good fiiith. SucVi we under- 
stand to be the law of New York, and, lu the absence of an.v coiitrolllng statute 
to the contrary, such we understand to be what the law should be." 

In the instant case the agreement was not that the mortgagor 
should deal with the property as his own, but, by fair construction, 
that when he sold he should replace that sold and keep the security 
good. There is a long line of cases holding that where the agree- 
ment is that the mortgagor is to or may sell and dispose of the prop- 
erty as his own and use the proceeds as his own, or replace or not 
as he pleases, the transaction is fraudulent as to creditors of the mort- 
gagor on its face. But in Skilton v. Codington, 185 N. Y. 80, 77 N. 
Ê. 790, 113 Am. St. Rep. 883, this subject is quite fuUy discussed, 
and it is pointed out in deciding the case that there was an express 
agreement that the mortgagor might sell, "and apply the proceeds 
to the payment of the debt, 'excepting such portion thereof as is nec- 
essary for the expenses of the business, or as he * * * (the 
mortgagor) may need to replenish or increase the said stock of 
goods.' " The mortgage was held void as to the creditors of the 
mortgagor for the reason that "the mortgage does not require ail 
the proceeds of the mortgaged chattels to be applied either on the 
mortgage debt or to the acquisition of new property, but only the 
surplus, after deducting the expenses of carrying on the business." 
In the instant case we hâve no such agreement, express or implied. 
There is no presumption of an illégal agreement or understanding. 

In 1 Jones on Liens (Ed. 1914) § 36, it is said: 

"/yjp» on Changiivg Stock of Goods. — An équitable lien may be Imposed upon 
a changlug stock of goods by agreement of the parties, * * * ^nd such 
lien may be enforced as against the gênerai assignée of the flrm for the beneflt 
of their creditors. The fact that it was agreed that the owners of the stock 
of gowls shonld keep it replenished up to its value at that tinie, and the further 
fact that, without knowledge or consent of the obligors (lu the security), the 
owners disposed of parts of the stocli and put in other stock to supply its place, 
do not affect the lien, but this will attaoh to the mingled goods in the condition 
they are in at the time the lien i.s enforced." Citiug Arnold v. Morris, 7 Daly 
(N. Y.) 408. 

And in section 42 the same author says : 

"EquitaMe Lien on Future Property. — There may be an équitable lien on 
future property. Whenever a ix>sitive lien or charge is intended to be created 
upon real or personal property not in existence, or not owned by the person 
who grauts the lien, the cou tract attaches in equity as a lien or charge upon 
the jiarticular property as soon as lie awiulres title and possession of the same." 
Citing Wismer v. Ocumpaugh, 71 N. Y. 113 ; Barnard v. Norwich, etc., 4 ClifE. 
351, Feû. Cas. No. 1007 ; Coates v. Donnell, 48 N. Y. Super. Ct. 4(j. 

In Griffin and Curtis on Chattel Mortgages (2d Ed., 1916) 27, 28, 
and 29, it is said : 

"But a mortgagor ma.v agrée to mortgage property not then owned [by hlml, 
or to give a lien upon it as soon as he gets it, and equity wlU enforce tha 
agreement and establish the lien. * • • 
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"(c) After-Âoquircd Property. — A mortgage of property to be subsequently 
acquired is not effective in passlng the tltle of such property to the mortgagee. 
Such a mortgage may, however, bc construed as an agreement to give a 
mortgage on such property when acquired and may thus operate as an équita- 
ble lien thereon. At law the mortgagee bas no title to the property, but bas 
a llcense to seize tbe property when it is acquired by the mortgagor. Upon 
such seizure tltle passes to the mortgagee." Citing McCaffrey v. Woodln, 65 N. 
Y. 459. 22 Am. Rep. 044 ; Terliins v. Batterson, 66 Hun, 583, 21 N. Y. Supp. 815; 
Kennedy v. National Union Bank of Watertown, 23 Hun, 494. 

Also : 

"A mortgage upon a retail stock of goods, which purports to cover goods to 
be purchased In tbe future, is effective only as an équitable lien." Citing 
Ludwig V. Kipp, 20 Hun. 265 ; Stewart v. Fidelity, etc., 19 Mise. Kep. 49, 42 N. 
y. Supp. 705; Levy v. Welsli, 2 Edw. Ch. (N. Y.) 43S. 

Also: 

"But such a mortgage, if otherwise valld, is not void because It professes to 
cover af ter-acquirecl property ; it may be good as to the previously acquired 
property." Gardner v. McEwen, 19 N. Y. 123 ; Yates v. Olrastead, 52 N. Y. 632 ; 
Skilton V. Codington, 185 N. Y. 80, T7 N. E. 790, 113 Am. St. Rep. 885. 

From the foregoing we deduce the f ollowing : 

1. This mortgage was given for a full and fair considération by 
Teetsel to McNamara. 

2. There w^as no agreement, express or impHed, that the mortgagee 
might sell and dispose of the property and dispose of it or the pro- 
ceeds as his own property. 

3. It was and is good, as between mortgagor and mortgagee, as a 
valid chatte! mortgage on ail property then owned by Teetsel, as it 
was duly filed and renewed. 

4. The mortgage or instrument may be and is construed as 
an agreement to give a lien, and as one creating an équitable Hen on 
ail the property subsequently acquired by Teetsel, the mortgagor, 
and turned over to Roseboom, his vendee. 

5. Roseboom not only knew of the mortgage and lien, but assumed, 
agreed to pay, same when he purchased. 

6. This mortgage and lien were good and valid as against Teet- 
sel, and Roseboom, his vendee; and to ail goods in the store trans- 
ferred to Roseboom, and on hand when McNamara took possession, 
he (McNamara) acquired légal title by virtue of the mortgage and 
équitable lien at that time. 

7. McNamara acquired possession and title to most of the property 
prior to the bankruptcy of Roseboom with Roseboom's knowledge 
and consent. 

8. The right and title of McNamara to such property was and is 
superior to the rights of the creditors of Roseboom and this receiver 
and that of the trustée when one shall be appointed. 

9. McNamara cannot hold any of the property purchased by Rose- 
boom and put in the store after he purchased of Teetsel. 

However, the receiver allèges in his answer that he can prove (1) 
that there was an oral agreement between Teetsel, the mortgagor, 
and McNamara, the mortgagee, at the time of the exécution of the 
mortgagee, by which Teetsel was to retain the property, and sell 
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and disposé of Same as his qwn, and use the proceeds, or such part 
as he saw fit, as, his own, and that this made the mortgage and Hen 
void as to the creditors of Teetsel, and also as to the creditors of 
Roseboom, his vendee ; and (2) that af ter Roseboom became the own- 
er there was an oral agreehient entered into between him and Mc- 
Namara that Roseboom should or jnight retain the possession of 
the mortgaged property, and sell and dispose of same as his own, and 
use the proceeds, or such part thereof as he saw fit, as his own, and 
that this agreement made the mortgage and lien void as to the cred- 
itors of Roseboom. The eflfect of such oral agreements, or either of 
them, if made, I will not now pass upon. If no such agreements 
were made, it Avili not be necessarj^ to pass on the questions of law. 
The matter will be referred to Hon. A. H. Sewell as spécial master 
to take évidence whether or not such agreements, or either of them, 
were made, and report the évidence to this court, with his findings 
of fact and conclusions of law. 

The claimant, McNamara, will be perraitted to sélect and set apart 
the property which he can identify, or claims to identify, as property 
owned by Teetsel when he executed the mortgage, and also that which 
Teetsel purchased and put on the premises by way of replacement 
and taken into possession prior to the filing of the pétition in bank- 
ruptcy; also that answering to such description not taken into ac- 
tuai possession prior to the fiHng of such pétition. If there is a dis- 
pute as to identity, the spécial master will take évidence and déter- 
mine and report the facts and his conchisions of law. Until title is 
determined on the coming in of the report of the spécial master, Mc- 
Namara and the receiver and trustée, when appointed, will be en- 
joined and restrained from disposing of any of such property. 



THE MIDDLESEX. 

(District Court, D. Massacliusetts. June 13, 1916.) 

Nos. i(M3, 1336, 1.335, 1432. 

1. CoLUSiON <3=582(2) — Fault — Excessive Speïjd in Pog. 

A speed of four knots through ttie water, by a long and heaVlly laden 
schoonerat niEjht In a fog, held not e.xcesslve, such speed belng necessary 
to give lier steerageway. 

2. Collision <S=5>S.1 — Schooneb and Steakship — Wakning Signals in Fog. 

That a schooner at sea dld not souiid her whistle or exhibit a flare at 
night in a dense fog held not a fault contributing to a collision wlth meet- 
ing steamship, where she was saUlng free and her fog hom was sounded at 
proper intervalfe. 

3. Death ig=>13— Wbongful Dbath on High Seas. 

State statutes in force at the home ports of the vessels, giving a right 
Off action for wrongful death, do not authorize a recovery for death due to 
collision on the high seas. 

4. Death <S=523 — Contbibutoey Négligence. 

The captaln of a schooner drowned when his vessel was sunlî in a 
collision at sea held on the évidence not chargeable with négligence ror 
faillng to get into a boat when requested to do so by the mate. 

^X^For other cases see same topic & KBV-NUMBER in ail Kes^-Numbered Slgests & Indexée 
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In Admiralty. Suit by the Russell Company agaînst the steamer 
Middlesex. Intervening pétition of Edmund Winfield and Edward 
Lawrence, and libels by Mary E. Thomas, administratrix of the 
estate of John Thomas, by Frederick Poster, administrator of the 
estate of John W. Cook, and by James H. Dooley, administrator of 
the estate of Arthur Carberry, against the Coastwise Transportation 
Company. Decree for interveners Winfield and Lawrence, and dis- 
missing libels in the other suits. 

Case No. 1043 : 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass., for claim- 
ant. 

Lewis, Adler & Laws, of Philadelphia, Pa., and Frederick Foster 
and Warner, Stackpole & Bradlee, ail of Boston, Mass., for libelant 
and petitioners Winfield and another. 

Case No. 1336: 

Lewis, Adler & Laws, of Philadelphia, Pa., and Frederick Foster, 
of Boston, Mass., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondent. 

Case No. 1335 : 

Lewis, Adler & Laws, of Philadelphia, Pa., and Frederick Foster, 
of Boston, Mass., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondent. 

Case No. 1432: 

Frederick Foster and Sawyer, Hardy, Stone & Morrison, ail of 
Boston, Mass., and Lewis, Adler & Laws, of Philadelphia, Pa., for 
libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. Thèse cases grow out of a collision 
between the steamer Middlesex, owned by the Coastwise Trans- 
portation Company, and the five-masted schooner George P. Hudson, 
which ocGurred on llth July, 1914, at about 10:20 p. m., on the high 
seas, at a point about six miles eastward of Pollock Rip Slue light- 
ship. There was a dense fog at the time. The Hudson sank almost 
immediately ; her captain and two of her crew were drowned. The 
proceedings now before the court are to recover damages for their 
deaths, and damages for personal injuries received in the collision 
by two surviving members of the Hudson's crew. The death claims 
are presented by three separate libels in personam against the own- 
er of the Middlesex; the claims for personal injuries by an inter- 
vening pétition in the orignal libel in rem brought against the steam- 
er by the owners of the schooner and her cargo. No claims for loss 
of property of any sort are now before the court. No fault is charged 
against either vessel in respect to lights. It is conceded by the 
claimant that the steamer's speed, which was six or seven knots an 
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hour at least, was excessive, and that she was at fault in respect 
lliereto. 

The principal questions are: First, whether the schooner was at 
fault for excessive speed and failure to give proper warnings of her 
présence; and, if so, second, whether such fault on the part of the 
schooner diminishes the damages if otherwise allowable; and, third, 
in the death cases only, whether damages can be recovered against 
the steamer for loss of life. 

[1] As to the schooner's speed: She was bound north, running 
f ree with the wind over her port quarter. Ail her lower sails and 
raost of her topsails and jibs were set. She was a long vessel, heav- 
ily loaded, and deep in the water. It is difficult to form a satisfac- 
tory conclusion as to her speed at the time of the accident. Her 
crew ail testify, in substance, that she had little more than good 
steerageway — perhaps three or four miles an hour through the wa- 
ter — and this is to some extent corroborated by the nearly unanimous 
testimony that the wind was light, and by the fact that tackles had 
been fastened to some of the booms to keep them from swinging in. 
On the other hand, it is clear that in the two and a half hours preced- 
ing the collision the schooner had come a distance of about twelve 
nautical miles — an average speed of about five knots. About one knot 
an hour was due to the favoring tide, so that her speed through the 
water averaged about four knots. It is contended by the claimant — 
the argument being based on a reading of the log and an estimate 
of the time when the reading was made, testified to by Williams, 
the mate of the schooner — that within the hour preceding the collision 
she had covered about seven miles. If so, her speed was certainly im- 
moderate. The argument assumes that the distance from the whistling 
buoy to the point where the reading was made was as indicated by the 
log. In fact it was that distance, plus the drift of the tide, which would 
not show on the log. Williams did not take the time when he read the 
log, and there is the possibility of substantial error on that important 
point. There is nothing to show any freshening of the wind after that 
time or any other reason for increased speed in the last hour before the 
collision. 

I am not satisfied, on the évidence, that the schooner was making 
at the time of the collision more than her average speed for the two 
and a half hours immediately preceding, i. e., about four knots per 
hour through the water, and about five knots over the ground ; and the 
question is whether tliis was excessive. Of course, a sailing vessel 
cannot stop and reverse like a steamer. Her only method of avoid- 
ing obstacles ahead is by a change of course. Below a certain speed, 
a long, heavily laden vessel like the Hudson loses almost completely 
her ability to maneuver. She must maintain such speed — and, un- 
der the circumstances hère shown, such speed only — as will enable 
her to change course effectively if danger arises. The point at 
which that rate is exceeded by any particular vessel at any given 
time is a matter of judgment, depending on many things. Even 
with steamers it is not uniform; much greater différences must 
be allowed for in sailing vessels. It devolves upon the respondent 
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to establish that the Hudson's speed was immoderate and in my 
opinion it bas failed to do so. In The Chattahoochee, 173 U. S. 
540, 19 Sup. Ct. 491, 43 L- Ed. 801, s. c. 74 Fed. 899, 21 C. C. 
A. 162, relied on by the respondent, the speed through the water, 
on which ability to maneuver dépends, was at least two or three knots 
greater, and the schooner was smaller and presumably quicker in ac- 
tion. 

[2] It is also urged that the Hudson should hâve shown a flare- 
light as the steamer approached, or bave blown danger signais on 
her own steam whistle, in order to give additional warning of her 
présence and location. As to blowing the whistle, I think that 
would hâve tended rather to confuse and mislead than to assist the 
approaching vessel. The schooner was certainly not at fault for 
faiUng to do it. As to the flare, while I think that an unusually care- 
ful master would perhaps bave displayed one, I cannot say that the 
course and distance of the on-coming steamer were so apparent to 
the men on the schooner that they were required to do so in the ex- 
ercise of prudent seamanship. Additional warnings of this charac- 
ter are intended to be used either to attract the attention of an 
approaching vessel which apparently has overlooked the vessel resort- 
ing to them, or to warn an approaching vessel when she cannot other- 
wise be expected to locate accurately the place of the vessel show- 
ing the flare. In this case the schooner had a fog horn which, upon 
the great weight of the testimony, was a suitable one, and was be- 
ing sounded at fréquent intervais after the steamer's whistle was heard. 
The steamer was approaching from ahead and the schooner's horn 
was pointed in that direction. It was not évident on; the schooner 
that the horn would not afïord to the steamer adéquate information 
of her présence and location. To hold her at fault for not showing 
a flare would practically amount to establishing a rule that sailing 
vessels were bound to do so whenever they became aware of danger 
from a steamer approaching in a fog at night. I do not think that 
the failure of the schooner to display a flare was a fault on her part. 

Varions other faults are alleged against the schooner, none of which 
seem to me to be established nor to require discussion. On ail the évi- 
dence I fiind that the Hudson was free from fault in respect to the col- 
lision, and that it was due solely tp the fault of the Middlesex. 

It follows that on the intervening pétition of Winfield and Lawrence 
for Personal injuries each petitioner is entitled to a decree for full 
damages, and the pétition must be referred to an assessor to state the 
damages. 

[3] There remains the question whether damages can be recovered 
for the deaths of Captain Thomas and the two men who were drowned. 
In this connection certain additional facts must be stated. The Mid- 
dlesex was owned by a New Jersey corporation; her home port was 
Boston. The Hudson was owned by a Maine corporation. The laws 
of New Jersey (Compiled Statutes, vol. 2, pp. 1907, 1908) allow the 
recovery of damages for death. The laws of Maine also permit recov- 
ery for death. (Maine Rev. Statutes 1903, c. 89, §§ 9, 10). The New 
Jersey statute allows a recovery based upon the loss sustained by the 
253 F.— 10 
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person entitled to the damages. Under the Maine statute the damages 
are assessed upon the same principle, but are limited to an amount not 
exceeding $5,(XX). There is no such limitation in the New Jersey stat- 
ute. The two statutes, therefore, differ in a substantial provision. The 
Massachusetts statutes (Acts of 1907, c. 375, as amended) allow re- 
covery for damages for death caused by négligence, but are based upon 
an entirely différent principle; the damages being awarded not as 
compensation for loss, but as a penalty assessed with référence to the 
degree of culpability. No case has gone so far as to allow damages for 
death on the high seas under the circumstances hère disclosed, and I 
rule that they are not recoverable. The principles involved hâve been 
so well and fully considered in the foUowing cases and articles that an 
extended discussion of them is unnecessary: The Scotland, 105 U. 
S. 24, 29, 30, 26 L. Ed. 1001; The Belgenland, 114 U. S. 355, 369, 5 
Sup. Ct. 860, 29 L. Ed. 152; The Hamilton, 207 U. S. 398, 28 Sup. 
Ct. 133, 52 L. Ed. 264; U Bourgogne, 210 U. S. 95, 28 Sup. Ct. 664, 
52 L. Ed. 973 ; Thomassen v. Whitwell, 9 Ben. 403, Fed. Cas. No. 
13,929; "The Remedy for Death at Sea," by Judge Harrington Put- 
nam. Case and Comment, July, 1015; "An Attempt by Lawyers to 
Remedy the Law," by FitzHenry Smith, Jr., Case and Comment, July, 
1915; "Extra Territorial Marine Torts," by George Whitelock, Esq., 
22 Harvard Law Review, pp. 413-418; Benedict, Admiralty Juris- 
diction and Practice (4th Éd.) p. 183. 

[4] As to the conduct of Capt. Thomas, a further question is rais- 
ed which, in view of the possibility of an appeal, ought perhaps to be 
decided. It is contended by the respondent that he was négligent in 
not getting into the boat when he had the opportunity to do so; that 
this négligence on his part was the proximate cause of his death ; and 
that for this reason his représentative would not be entitled to recover 
for the death. It seems clear that Capt. Thomas intended to get into 
the boat later. He was somewhat incapacitated physically, and might 
well want the boat in such a position as to make it as easy as possible 
for him to get into it. It was a very great emergency ; some members 
of the crew who were saved were still rushing aft towards the boat 
when he refused to get into it; the schooner sank with very unusual 
rapidity, which he probably did not foresee. Considering ail the cir- 
cumstances, I do not think that he was négligent in failing to get into 
the boat when requested to do so by the mate, although had he tak«i 
that advice he would not hâve been drowned. 

Decrees may be entered dismissing the libel in each of the death 
cases. 
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THE CHEPSTOW CASTLE. 

UNION-CASTLE MAIL S. S. 00., Limited, v. PENDLETON SHIPBUILDING 

& NAV. CO. et al. 

(District Court, D. Massachusetts. August 9, 1016.) 
Nos. 1469, 1476. 

1. Collision i3=349— Faiiajre to Change Course — Evidence or Eault — Suf- 

ficiengy. 

In suit for collision between steamer and schooner, évidence held to 
show that latter was not at fault for holding its course after steamer had 
inade sudden change o£ course toward it. 

2. Collision <s=»49 — Schooneb's Ligiits — Sufficienct or Evidence. 

In suit for collision between steamer and schooner, évidence held to 
show that latter's llghts were properly set and burnlng and were not ob- 
scured by her salis. 

3. Collision <S=»48 — Schooner and Steamer — Bueden of I'eoof. 

Where a sailing vessel carrying proper llghts was run down at sea Dy 
a steamer on a night when the seelng was good, the latter has a heavy 
burden to show itself not at fâult. 

4. Collision (S=>45 — Schoonee and Steamer — Suowing of Flare. 

^A^he^e steamer changed her course so as to head more toward a schoon- 
er, maklng it appear to master of latter that it was being o\'erlooked, the 
latter was not at fault in showlng flare llght. 

5. Collision iS=>49 — Schooneh and Steamer — Sufficienct op Evidence. 

In suit for collision between schooner and steamer, évidence held to 
show that latter was at fault for f aillng to slow or stop seasonably and 
for failing to diseover and keep clear of former. 

In Admiralty. Libel by the Pendleton Shipbuilding & Navigation 
Company against the steamship Chepstow Castle, with cross-libel by 
the Union-Castle Mail Steamship Company, Limited, against the Pen- 
dleton Shipbuilding & Navigation Company and others. Decree ad- 
judging the Chepstow Castle solely at fault, and referring the case to 
an assessor to state damages, and cross-libel dismissed. 

Case No.. 1469: 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for libel- 
ant. 

Kirlin, Woolsey & Hickox, of Nevi' York City, and FitzHenry 
Smith, Jr., of Boston, Mass., for claimant. 

Case No. 1476: 

Kirlin, Woolsey & Hickox, of New York City, and FitzHenry 
Smith, Jr., of Boston, Mass., for cross-libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondents. 

MORTON, District Judge. Thèse two cases arise out of a colli- 
sion on the high seas, about 15 miles southwest of Winter Quarter 
Shoal lightship, off the Virginia coast, between the three-masted 
schooner Emma F. Angell and the steamer Chepstow Castle. The 
collision occurred about 2 :25 a. m. on the morning of April 8, 1916. 

©isFor other caees see saule toplo & KHT-NUMBBR. in ail Key-Numberéd Digests & Indexes 
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The schooner sank almost immediately. Her crew were saved. The 
first case is a Hbel by her owners to recover damages for her loss. 
There is a cross-libel by the owners of the Chepstow Castle to re- 
cover for the damage to her. 

The night was overcast and dark, with occasional squalls, but no 
fog or mist. The seeing was good. The wind was moderate to fresh, 
about southeast. The schooner was headed about south southwest, on 
the wind, but not quite closehauled. She was bound to Norfolk. She 
was carrying substantially ail sail, including four head sails. 

The Chepstow Castle is about 425 feet long and of about 5,000 
net tons. She was proceeding in a northeasterly direction at fuU 
speed, about 10 knots per hour. There was a différence of about two 
points from a straight line in the courses of the vessels as they ap- 
proached each other, the schooner having the steamer on her star- 
board bow and their courses intersecting. 

The steamer was first seen from the schooner when about three 
miles distant. Shortly afterwards she was observed to change her 
course slightly towards the schooner, plainly showing her red light 
against the schooner's green. The master of the schooner inferred 
from this maneuver on the part of the steamer, and from her failure 
to make any further change of course to avoid his vessel, that the 
schooner was being overlooked by the steamer. In order to attract 
her attention he showed a bright flare light aft on his starboard rail. 
The steamer held her course, which was one involving danger of col- 
lision. The master of the schooner then swung an ordinary white 
lantern on the schooner's starboard quarter. As the steamer still made 
no change in direction or speed, he ordered the whistle of the donkey 
engine to be sounded. 

About this time the steamer was observed to swing sharply to 
starboard and head almost directly across the schooner's bow. The 
vessels were then pretty close together. The schooner held her course 
for a short time until it became évident that a collision was unavoid- 
able. Then her helm was put down and an efïort made to bring her 
into the wind, which would be towards the southeast. Almost im- 
mediately after this was donc the steamer, then heading approxi- 
mately east, struck the schooner about opposite the spanker rigging 
and eut almost through her. Her crew got into the boat, and the 
schooner sank within a very few minutes. 

The navigation of the steamer was, at the time, in charge of her 
second ofïicer. She had one man on lookout, who was stationed in 
the crow's nest; the ofificer was on the bridge, and with him there 
was the helmsman. There were two other men in the watch who 
were not assigned to spécial duty. Her captain came on the bridge 
after the emergency had arisen and before the vessels came together. 
The testimony of the witnesses for the steamer is not entirely har- 
monious, but the account of the accident given by them may be sum- 
marized as follows : 

The steamer's course was laid for the Winter Quarter Shoal light- 
ship, and the ofïîcer on watch was looking out for that light. About 
15 minutes before the collision he saw what he took to be a gleam 
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of it below the horizon. He took a cross-bearing of another light on 
shore, which was about on his port beam, and then vvent to the chart- 
room to put the steamer's position on the chart. He reported the 
lightship to the captain as dead ahead, and received orders to keep it 
shghtly on the port bow. The steamer thereupon changed her course 
about half a point to starboard. This was the change which, as above 
mentioned, was observed on the schooner shortly after the steamer 
was sighted. When the officer returned to the bridge the gleam of 
the Hghtship was no longer visible. He was somewhat puzzled by its 
disappearance, and began sharply to look for it, using field glasses 
and scanning that part of the horizon. Some minutes later his at- 
tention was attracted by a bright light about on the range where the 
light vessel had been. It was, however, much doser at hand than 
the light vessel would hâve been if his location of his vessel were 
correct. He testified that he recogirized the light as being a flare 
light, that he thought he had overrun his course and was close to the 
lightship, and that he supposed the lights on the lightship had given 
out and she was showing a flare to warn him to keep off. VVhat he 
did, as he says, was to put his helm hard aport, swinging the steamer 
towards the east. According to the testimony of the helmsman on 
the steamer this change of course was not made until some time after 
the flare had disappeared. It was observed on the schooner, as above 
stated. The danger whistles from the schooner were heard on the 
steamer — a succession of short blasts on the steam whistle. There 
was, however, no réduction in the steamer's speed. The lookout 
very soon reported a sailing vessel dead ahead, and the green side- 
light of the schooner was for the first time observed on the steamer. 
At this juncture the captain of the steamer came on the bridge. He 
says that the schooner was then 300 or 400 yards distant; other wit- 
nesses on the steamer put it much less — as short as half her length, 
i. e., about 215 feet. He at once ordered the engines reversed. No 
change was made in the helm, which was hard aport. The steamer 
slid forward, still swinging, and collided with the schooner, as above 
described. 

The steamer asserts that the collision occurred wholly because of 
the fault of the schooner, and allèges three principal f aults : (1) That 
the schooner's green light was not brightly burning or was obscured 
by her headsails ; (2) that the display of the flare light by the schooner 
was a fault which misled the steamer and contributed to the accident ; 
and (3) that the schooner negligently held her course when by chang- 
ing it she could hâve avoided the collision. 

[ 1 ] As to the last alleged fault, I am of opinion, for reasons which 
I stated orally at the conclusion of the arguments, that it is not es- 
tablished. The situation in which the schooner found herself after 
the steamer's last and sudden change of course towards her was a 
desperate and confusing one. The steamer was both swinging and 
slowing. Even after the event, gentlemen equally well qualified to 
form an opinion disagree as to what the schooner should hâve done, 
certain expert witnesses saying that she should hâve lufïed, and the 
steamer's counsel that she should hâve kept ofï. The lookout on the 
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steamer says there was not time for the schooner to change her course 
after she was seen from the steamer. The master of the schooner 
was, in my opinion, entirely right in holding his course as long as he 
did. If he had donc otherwise, his action would certainly hâve been 
charged against his vessel as a grave fault if a collision had occurred. 

[2] The questions as to lights are more difficult. The steamer con- 
tends that the schooner's side light was either dim or ohscured, and that 
it did not meet the requirements of law. This contention is founded 
upon the testimony of the lookout, the officer on watch, and the helms- 
man of the steamer, who being, as they say, attentively watching the sea 
ahead, entirely failed to discover the green light until it was too close 
at hand for them to avoid a collision. And this testimony is further 
strengthened by that of other persons on the steamer who happened 
to be on deck and to look ahead during the time when the schooner's 
light ought to hâve been visible and who did not see it. On the other 
hand, some of thèse same witnesses, among them the lookout, also tes- 
tified that when they noticed the schooner's light, just before the col- 
lision, it appeared to be ail right and to be burning brightly. 

The évidence for the schooner satisfies me that she was being 
navigated with more than ordinary care. Her master became appre- 
hensive about the steamer while the latter was still a considérable dis- 
tance away. He testified that he directed the man on lookout to in- 
spect the schooner's lights, and that the lookout reported them ail right. 
The lookout, who was called as a witness, corroborâtes this testimony. 
It is certain that a flare light was shown, and that by her master's or- 
der the steam whistle on the schooner was blown in further efforts to 
attract the steamer's attention. The whole évidence for the schooner,^ 
which at varions points is corroborated by witnesses on the steamer, 
indicates that considérable uneasiness in regard to the steamer's con- 
duct was felt by those on board the schooner, and that a high degree of 
vigilance was being exercised. Under such circumstances, it seems 
wholly natural that her lights would be inspected. I therefore attach 
more importance than I might under différent circumstances to the tes- 
timony of her officer and crew as to the condition of her lights. Just 
before the collision her green light was properly burning and was seen 
from the steamer. There is not a suggestion in the testimony that 
anything was donc to it while the vessels were approaching each other. 
As to the testimony of the second officer of the steamer and his failure 
to see the schooner's lights, in another case recently tried before me, 
an officer using glasses in an effort to pick up a light vessel just be- 
yond the horizon overlooked, as I thought, a sailing vessel close at hand. 
The Surf, 230 Fed. 485, 488. It is by no means impossible that that 
occurred in this case also. The helmsman's attention was on his course 
and compass. His failure to see the schooner's light affords no strong 
évidence that the light was not visible. The lookout's testimony is sig- 
nificant, but is outweighed by the other évidence in the case. I find 
that the schooner's lights were properly set and burning. 

It is further suggested on behalf of the steamer that the green light, 
although properly burning, may hâve been obscured by the head sails. 
This is an easy suggestion to make, and one not infrequently offered on 
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behalf of a vessel which has overlooked the lights of another vessel ap- 
proaching nearly head-on. In this case it is repelled by the unanimous 
testimony of the men on the schooner, and also, as I think, by the cir- 
cumstances of the case. The vessels were not approaching head to 
head, but at an angle, the steamer being pointed ahead of the schooner 
and across her bow. She never did cross the schooner's bow. The 
schooner's head sails would hâve had to be far out to obscure her. 
lights under such conditions. The schooner's course, with référence 
to the wind, was such as to make it whoUy unlikely that her head sails 
would be slacked way ofï. I find that her green light was not obscured 
by her sails. 

[3] We hâve then the case of a sailing vessel, carrying proper lights, 
run down at sea by a steamer on a night when the seeing was good. 
The mère statement of the accident obviously throws a heavy burden 
of explanation upon the steamer to exculpate herself. The final con- 
tention made on her behalf is that the schooner was at fault for show- 
ing the flare. The flare burned with an intense white light lasting 
about two minutes. While it was burning I hâve no doubt that it was 
impossible on the steamer to make out the schooner's green light. The 
vessels were coming together at the rate of about 15 knots an hour. It 
is évident that for a considérable distance the steamer was, by reason 
of the schooner's conduct in showing the flare, lef t without information 
as to the schooner's direction. 

I see no sufficient reason to doubt the correctness of the statement 
of the law as to flare lights recently made by me in Russell v. S. S. 
Middlesex, 253 Fed. 142 (District Court Mass. June 13, 1916), in 
which it was said that — 

"Addltlonal wamings of tWs character are intended to be used elther to 
attract the attention of an approaching vessel which has apparently over- 
looked the vessel resorting to( it, or to warn an approaching vessel when she 
eannot otherwlse be expected to locate accurately the place of the vessel 
showing the flare." 

[4] There is no doubt that the flare was not shown until after the 
steamer had changed her course so as to head more towards the 
schooner. The master of the schooner then displayed the flare, which 
was seen on the steamer; he then swung the lantern, which was not 
seen on the steamer ; he then blew his steam whistle, which was heard 
on the steamer. His supposition that he was being overlooked when 
the flare was shown was correct. If it was not displayed until the ves- 
sels were fairly near together, as would be inferred f rom the testimony 
of some witnesses on the steamer, there is rio sufficient explanation for 
her previous failure to see the green light, and the showing of the flare 
was, I think, justified. If, on the other hand, the flare was shown 
fairly early in the approach of the two vessels, as would be inferred 
from the testimony of the master of the schooner and some witnesses 
on the steamer, there remained ample time, after the efifect of it had 
disappeared, for the steamer to bave seen the schooner and to hâve 
avoided her. Some latitude must certainly be given to the judgment 
and action of a shipmaster in matters of this sort, and I am not pre- 
pared to say that the schooner was at fault for having shown the flare. 
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Another point, although not necessary to the décision of the case, 
perhaps ought to be referred to. Before the schooner was seen from 
the steamer repeated short blasts of the former's steam whistle, plain- 
ly saying danger, were heard on the steamer, and yet the engines were 
not even slowed. She was kept at full speed until the captain reached 
the bridge, and his first act on getting there was to order them hard 
astern. This delay was not unimportant, because, if the steamer had 
been slowed down a short time sooner than she was, and other things 
had remained the same, the schooner would hâve crossed the steamer's 
bow and got clear. 

[5] The steamer was at fault for failing to slow or stop seasonably, 
as well as for failing to discover and keep clear of the schooner. The 
schooner was free from fault. 

There must be a decree in the first case adjudging the Chepstow 
Castle solely at fault for the collision and referring the case to an as- 
sessor to state the damages, and in the cross-libel a decree dismissing 
the libel. 



AGBNCY OF CANADIAX CAR & POUNDRY CO., Limited, et al., v. 
AMERIOAN OAN CO. 

(District Court, S. D. New York. Augiist 5, 191S.) 

1. CoNSïiTUTio?fAi, Law <@=>68(1) — Distribution of Govebnmentai, Powees — 

Executive Department. 

The question of the soverelKnty of a foreisn goveniment Is a politlcal 
Onestion détermination of which by the executive or législative department 
of the United States government blnds the judicial department. 

2. Evidence i©=5334(l) — Law of Foreign Country— Oertificate of Ambas- 

SADOB. 

The oertificate of the ambassador of a foreign country to the United 
States as to the Inw of his country or the personnel and authorlty of otti- 
cials of his government is admissible in the courts of the United States. 

3. Inter^tational Law <g=39 — Effect of Change of Sovereignty. 

The prinelple is firmly establlshed in our courts that the rights and 
liabilities of a state are unaffected by a change either in the form or 
personnel of its goveriunent, however accomplished, whether by révo- 
lution or otherwise. 

4. Trial cgzsôô'— Réception of Evidence — ^Discrétion of Court — Wab Condi- 

tions. 

The trier of facts may détermine whether as matter of fact a cable 
dispatch purporting to be sent by authorlty of a foreign government is 
gennine and was sent as indlcated, war exigencies requiring that court 
shall deal with such situations in a sensible vvay, not too much fettered 
by inelastic rules while safeguarding against réception in évidence of 
fabricated communications. 

In Equity. Suit by the Agency of the Canadian Car & Foundry Com- 
pany, Limited, and the Recording & Computing Machines Company, 
against the American Can Company. Decree for complainants. 

<ÊS3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
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T. Lvidlow Chrystie, of New York City, Arnold Wainwright, of 
Montréal, Canada, and Francis K. Raynor, of New York City, for 
plaintifï Agency of Canadian Car & Foundry Co., Limited. 

Walter C. Noyés, of New York City, and H. A. Toulmin and H. 
A. Toulmin, Jr., both of Dayton, Ohio, for plaintiff Recording & 
Computing Machines Co. 

Philip G. Bartlett, Julius F. Workum, and Graham Sumner, ail of 
New York City, for défendant. 

The parties will be referred to as "Agency Co.," "Recording Co.," 
and "Can Co." 

MAYER, District Judge. The suit is to recover $1,500,000 vvith 
interest. Défendant concèdes, and always has conceded, that it owes 
$1,500,000 to somebody; but, because of certain transactions and 
documents, def endant's position is that it cannot safely pay thc money 
to plaintiffs, and that it may hereafter be subjcct to a iudgment or de- 
cree in some suit or action which may be brought by some "Russian 
government." 

Two principal propositions are relied upon by plaintiffs : 

(1) That under the documents and transactions in the case the 
Russian government has not any bénéficiai interest in the money due 
from défendant, and therefore that plaintiffs alone are entitled thereto. 

(2) That if any bénéficiai interest in the $1,500,000 existed in favor 
of the Russian government, a release and assignment executed by 
authorized représentatives of the Russian government disposed of 
and discharged such bénéficiai interest. If the plaintiffs prevail, 
there arises the question of what interest, if any, is due to the re- 
spective plaintiffs, i. e., the date from which interest should run and 
the rate. There is also a miner subsidiary controversy between Can 
Co. and Recording Co. which was referred to a spécial master. The 
master has submitted a clear and concise report in respect of the 
matter before him. His report is confirmed, and further référence 
thereto is unnecessary. 

1. The basis of the indebtedness owing by Can Co. is the manu- 
facture and delivery of fuses by Recording Co. The liability of Can 
Co. to paj' for fuses manufactured by Recording Co. arose under 
two agreements dated, respectively, August 23, 1916, and November 
21, 1916, the détails of which need not be rccited. The net resuit 
was that Recording Co. manufactured 1,500,000 time fuses which 
were delivered and accepted. Recording Co,, however, was indebted 
to Agency Co., and Agency Co. had large contracts with the Russian 
government for the manufacture of munitions. 

On October 31, 1916, an arrangement was entered into by Can 
Ce, Recording Co., and Agency Co. which was expressed in the 
foUowing letter: 

"October 31, 3916. 

"Auierioan Ciui Company, 120 Broadway, Xcw York City— Dear Sirs: lu 

considération of yonr uiakins advances to Ke<»rdlng & Computing Machines 

Company of the sums provided in yonr contract, dated August 23, 1916, wltli 

tJiat ç'ompany for tlie manufacture of 1,250,000 Busslan tiuie fuses, aud of 
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your making tbe payments to that company of the purchase prlce of time fuses^ 
as provlded In sald contraet, out of whieh the sum of one dollar ($1.00) of thft 
purchase prlce of each fuse dellvered shall be pald by you to us, until ail 
sums whlch may now or hereafter be due from and payable by that Com- 
pany to us are adjusted and paid or otherwlse satisfled : 

"We hereby agrée that you may take securlty for such advances on ail ma- 
terials purchased by that company from the sums so adraneed, and that we 
will waive any claim or lien whlch we may hâve upon the tlme fuses manu- 
faetured for you by that company under its sald contraet with you, and that 
we wUl not interfère with the dellvery to you by tliat company of the tlme 
fuses so manufactured for you by that company under its sald contraet with 
you. * * » 

"Yours very truly, 

"Agency of Canadien Car i& Foundry Company, 
"0. H. Cahan, Chainnan of the Board of Directors. 
"Accepted by: 

"American Can Company, 

"J. B. Harbeck, Vice Président. 
"Accepted by: 

"Becording & Computing Machines Company, 
"H. A. Toulmin, Vice Président." 

The above is the document of primary importance in the case. 

On January 2, 1917, an agreement (too long to quote) was enter- 
ed into between "General A. Zalubovsky, Président of the Impérial 
Russian Supply Committee in America, Acting for and on Behalf 
of the Chief Artillery Board of the Impérial Russian Government," 
and Agency Co. The instrument was signed, "For Lieutenant Gen- 
eral A. Zalubovsky, Président of the Impérial Russian Supply Com- 
mittee in America, by Major General Khrabroff, Vice Président." 
By this agreement, inter alia, Agency Co. assigned to the Russian 
government the agreement or order of October 31, 1916, supra, "to- 
receive from American Can Company ail sums of money payable to 
the Agency Company under the terms of said agreement," and the 
Russian government agreed to make certain payments to Agency Co. 

Contemporaneously with the agreement of January 2, 1917, there 
was indorsed on the order of October 31, 1916, the following: 

"New York City, January 3, 1917. 

"For valuable considération, Agency of Canadlan Car & Foundry Company, 
llmited, hereby assigns to the Irai)erial Eussian Government, ail the rlght, title 
and Interest of said company in and to ail sums of money payable under the 
withln agreement, dated October 31, 1916. 

"Agency of Canadlan Car & Foundry Company, 
"By C. H. Cahan, 
"Chalrman of Board of Directors. [Seal.]" 

As part of the transaction of January 2, 1917, Recording Co. on 
January 11, 1917, entered into an agreement with the Russian gov- 
ernment (acting through the same officiais) that contractors with 
Recording Co. for time fuses (which included défendant) should 
deduct $1 from the purchase price of each fuse and pay the same 
to the Russian government until payment should be made in full of 
the amount which the Russian government was required to pay to 
Agency Co. under the agreement of January 2, 1917. 

On September 14, 1917, Can Co. agreed with Recording Co. that Can 
Co. retain $1,500,000 "for account of Agency of Canadian Car and 
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Foundry Company or the Impérial Russian government, as their 
interests may appear" until such time as there was a final adjustment 
of account between the interested parties or a final détermination 
by law. 

Certain différences having arisen, the détails o£ which may be passed 
by, matters were finally settled between Recording Co., Agency Co., 
and the Russian government acting through Gen. Khrabroff, now 
président of the Russian Supply Committee, and the settlement was 
expressed in elaborate détail in an agreement dated December 18, 
1917, and executed by the three parties. On the same day, and as a 
part of the same transaction, the Russian government, acting through 
Gen. Khrabroff as "Président of the Russian Supply Committee in 
Behalf of the Russian Government" assigned to Agency Co. and Re- 
cording Co. ail its right, title, and interest, if any, to the $1,500,000 
held by Can Co. Under date of December 19, 1917, Gen. Khrabroff, 
as président of the Russian Supply Committee in America, also exe- 
cuted and delivered a gênerai release to Recording Co. By an agree- 
ment dated December 22, 1917, Recording Co. and Agency Co. stated 
and adjusted their accounts as between themselves; the amount due 
Agency Co. out of the $1,500,000 being fixed at $713,176.07. 

From the foregoing outline of the essential facts and an exam- 
ination of the documents, it is clear beyond question that the Rus- 
sian government bas not any bénéficiai interest in the money held 
by Can Co. Even if Gen. Khrabroff lacked authority to sign on be- 
half of the Russian government, that government could not suc- 
cessfuUy maintain in any court in this country any suit or action 
against Can Co. for the $1,500,000, or any part thereof, once Record- 
ing Co. and Agency Co. had settled their différences. 

2. It would be unnecessary to go further, but for the fact that 
défendant expresses the fear that in some jurisdiction — p>ossibly for- 
eign — it may be held that under the documents the Russian govern- 
ment has a bénéficiai interest, and that this it has never relinquished 
because of lack of proof that Gen. Khrabroff had authority to bind 
the then existing Russian government by his signature to the set- 
tlement agreement of December 18, 1917. 

The contention, in effect, is that the Russian Supply Committee 
originally acted for the Impérial Russian government, of which the 
Czar was head; that that government has fallen and other govem- 
ments hâve followed, and, as a resuit, the Russian Supply Commit- 
tee no longer had authority; and that proof is wholly lacking as to 
the powers or status of Gen. Khrabroff. 

[1] The attempt was made to offer lay proof as to who were, at 
présent, in control of the Russian government, or, in other words, 
who or what the présent government of Russia is. This line of tes- 
timony was excluded upon the well-settled principle that the ques- 
tion of sovereignty is a political question, the determinaton of which 
by the political branch or branches of our government, i. e., execu- 
tive and/or législative departments, binds the judicial department. 
Tones V. United States, 137 U. S. 202, 212, 11 Sup. Ct. 80, 34 L. Ed. 
691 ; Pearcy v. Stranahan, 205 U. S. 257, 265, 27 Sup. Ct. 545, 51 
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h. Ed. 793; Williams v. Sufïolk Ins. Co., 13 Pet. 415, 419, 10 L. 
Ed. 226; The Homet, Fed. Cas. No. 6705; Kennett v. Chambers, 
55 U. S. (14 How.) 38, 14 L. Ed. 316; Phillips v. Payne, 92 U. vS. 
130, 23 Iv. Ed. 649; Oetjen v. Central Leather Co., 246 U. S. 297, 
38 Sup. Ct. 309, 62 L. Ed. 726; Ricaud v. American Métal Ce, 246 
U. S. 304, 38 Sup. Ct. 312, 62 L. Ed. 733. 

After the date of the beginning of the transactions and before 
the settlement in December, 1917, the United States had recogniz- 
ed the Russian government which succeeded that of the Czar. In 
response to a letter of inquiry by one of the counsel for défendant, 
Mr. Polk, the counselor to the Department of State, replied : 

"1 flnd that thls government In.structed the American Ambassador, under 
date of March 20, 1917, to recofinlze the new government of Russia and to 
State to the proper Eusslan authorlties that the United States will be pleased 
to continue intercourse with Russia through the médium of the new govern- 
ment." 

Shortly thereafter, viz. on July 5, 1917, Boris Bakhmetieff was 
recognized as the Russian Ambassador, and that récognition still 
continues, as evidenced by the foUowing certificate of our Secretary 
of State: 

"To AU Whom Thèse Présents Shall C5ome, Greetlng: 

"Know ye that I, Robert Lanslng, Secretary of State of the TJnlted States 
of America, do hereby certlfy that Boris Bakhmetieff presented hls letter 
of credence to the Président of tlie United States and was officially received 
by the Président as Ambassador Extraordlnary and Plenlpotentiary of Rus- 
sia on the flfth day of July, 1917; and that the said Boris Bakhmetieff has 
aocordingly since that date been recognized by the Department of State as 
Ambassador of Russia and aa entltled to ail the rlghts, privilèges and immu- 
nitles of such status. 

"In witness whereof, I hâve hereunto subscribed my name and caused the 
Seal of the Department; of State to be afHxed. 

"Doue In the city of Washington thls elghth day of May, one thousand nine 
hundred and elghteen. Robert I^ansing. [Seal.]" 

This certificate is controlling upon the courts (In re Baiz, 135 U. 
S. 405, 10 Sup. Ct. 854, 34 L. Ed. 222; Jones v. United States, 137 
U. S. 202, 11 Sup. Ct. 80, 34 L. Ed. 691), and is preliminary to a cer- 
tificate from Ambassador Bakhmetieff in connection with this suit. 

What happened was that Mr. Murray, of Coudert Bros., attorneys 
for the Russian government, informed the Russian Ambassador of the 
pendency of this litigation and of a request made of him (Murray) to 
testify and he asked for the Ambassador's instructions. As a resuit of 
this inquiry, Mr. Murray did testify and produced at the trîal a cer- 
tificate of the Russian Ambassador, setting forth the personnel of the 
Russian Supply Committee, and certifying: 

"Tliat the Russian Supply Committee in the United States was organized In 
October, 1915, for the puipose of purchasing supplies in the United States for 
Russia, acceptlng supplies purchased or manufactured in the United States for 
Russia, and settllng ail niatters relating to contracts for supplies purchased or 
manufaetured In the sald United States for Russia; that sald committee's au- 
thorlty contlnued untll the first day of March, 1918; that the said com- 
mittee had full charge, of ail matters pertalnlng to the two contracts be- 
tween Russia and Canadian Car & Foundry Company, Ltd., for 5,000i000 
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rounds of ammnnltion, also ail the relations between Russiâ and Agency o£ 
Canadien Car & Foundry Company, Ltd., arlsing from the assignment by 
Canadian Car & Foundrs' Company to Agency of Canadian Car & Foundry 
Company of the contracts for 5,000,000 rounds of ammunition, also of ail re- 
lations with the Recordlng & Computing Machines Company of Dayton, Ohio, 
whlch Company was engaged in the manufacture of Russian tlme fuses ; that 
the said committee had full power and authority between the date of its organi- 
zation and the flrst day of March, 1&18, to liquldate and close ail accounts 
with Agency of Canadian Car & Foundry Company, Ltd., Canadian Car & 
Foundry Company, Ltd., and the Recordiug & Computing Machines Com- 
pany." 

[2] An ambassador, of course, is not subject to process in a for- 
eign court, and there are, perhaps, some matters in respect of which an 
ambassador's certificate might not be admissible ; but, when he certi- 
fies to the law of his country or to the personnel and authority of offi- 
ciais of his government, such certificate is clearly admissible as proof 
of the facts therein set forth. In the Goods of Klingerman, 3 Sw. & 
Tr. 18 ; In the Goods of Anne Downey, 3 Hagg. Ecc. Rep. 767 ; Goods 
of Prince Oldenburg, L. R- 9 Prob. Div. 234; The Republic of Mexico 
V. De Arangoiz, 12 N. Y. Super. Ct. 643, 646. See, also, Wigmore, 
vol. 2, p. 1820 et seq., §§ 1455, 1456; Chamberlayne, vol. 4, p. 3805 et 
seq., §§ 2769-2775; 16 Cyc. 1217. 

The change in the form of Russian government and the fact that in 
the original papers that government was described as the "Impérial 
Russian Government," while the settlement papers are executed on be- 
half of the "Russian Government," are matters of no significance. 

[3] Since the notable précèdent of The Sapphire, 78 U. S. (11 
Wall.) 164, 20 L. Ed. 127, the principle is firmly established in our 
courts that the rights and liabilities of a state are unafïected by a 
change either in. the form or personnel of its government, however ac- 
compHshed, whether by révolution or otherwise. No other doctrine 
is thinkable, at least among nations which bave any conception of in- 
ternational honor. See, also, United States of America v. McRea, L. 
R. 8 Eq. 69; John Bassett Moore's Digest of International Law, vol. 
1, p. 249, and also 251, quoting Secretary Bayard's instructions to the 
then American Minister to Peru (September 23, 1886). 

Other grounds could be stated which, so far as concerns the Rus- 
sian government, fully support the validity of the settlement of De- 
cember, 1917; but enough has been pointed out to demonstrate that 
there is no occasion for further timidity on the part of défendant. 

It may, however, be added that the officially responsible character 
of the Russian Supply Committee as evidenced by the many and, in 
moriey, enormous transactions confided to it throughout ail the dates 
relevant to this controversy, should assure défendant that no tribunal 
in this country will ever subject défendant to a second payment — and 
we hâve no concern with remote possibilities as to the action of any 
foreign tribunal. 

[4] It may be further added, in passing, that some cables from Rus- 
sia were receîved in évidence, where the proof, because of war condi- 
tions, was not in accordance with what défendant regarded as ortho- 
dox methods of proving communications of this kind. As I under- 
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Stand, the modem niethod permits the trier of the facts to détermine 
whether as matter of fact the paper is genuine and was sent as indi- 
cated. War exigencies require that the courts shall deal with such 
situations in a sensible way, not tôo much fettered by inelastic rules, 
while at the same time safeguarding against the réception in évidence 
of fabricated communications. 

For the reasons outlined, plaintifFs are entitled to recover. 

3. In respect of interest to be allowed, the case should be disposed 
by the intent of the parties as gathered f rom the documents and by the 
situations which developed. 

As to the Recording Co. : 

Under the agreement of September 14, 1917, Can Co. was required 
to allow interest from November 1, 1917, at the rate of 2 per cent, per 
annum "to the date of payment of the amount" or such other rate as 
the Can Co. would receive from its bankers. Meanwhile Can Co. 
was to hold the money until Recording Co., Agency Co., and the Rus- 
sian government arrived at a "final settlement and adjustment of ac- 
count * * * or until their interésts shall be finally determined by 
law"; "their interésts" meaning the interésts of the Can Co., Agency 
Co., and Russian government. 

On December 7, 1917, counsel for défendant wrote counsel for Re- 
cording Co. that défendant had concluded not to pay the $1,500,000 ex- 
cept "pursuant to the judgment of a court." Under the agreement of 
September 14, 1917, it was the duty of Can Co. to pay on demand, as 
soon as it was credibly informed that the parties had "arrived at a final 
settlement." 

Such information was conveyed to Can Co. by a letter of the attor- 
ney for Agency Co., dated December 28, 1917. This letter wks a de- 
mand to pay Agency Ço. $713,176.07 with interest and inclosed a copy 
of the settlement agreement of December 22, 1917, between Agency 
Co. and Recording Co. and also a copy of the assignment of December 
18, 1917, by the Russian Supply Committee to Agency Co. and Re- 
cording Co., of ail right, title, and interest in and to the $1,500,000. 

As défendant had theretofore refused to pay without a lawsuit, fur- 
ther demand was unnecessary, and Recording Co. is entitled to inter- 
est at the rate of 6 per cent, per annum from December 28, 1917, and 
at 2 per cent, per annum (no greater sum having been received from 
defendant's bankers) from November 1, 1917, to December 28, 1917. 

As to Agency Co. : 

Agency Co., under the agreement of December 22, 1917, is entitled 
to half the interest from November 1, 1917, to December 28, Ï917, 
which Can Co. is to pay Recording Co. 

Nothwithstanding the argument earnestly pressed by counsel for 
Agency Co., it seems to me that interest was not payable to Agency 
Co. until after the December settlement and the Agency Co.'s demand 
on December 28, 1917. From that date Agency Co. fs entitled to in- 
terest from Can Co. on its $713,176.07 at the rate of 6 per cent, per 
annum. 

Submit decree in accordance herewith. 
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Settle decree on three days' notice. As to costs: Plaintiffs may 
hâve one bill of costs, the interadjustment of which should be taken 
care of in decree. Recording Co. will pay ail the taxable costs of the 
référence. 

I note appréciation of the aid of counsel in submitting very helpfuî 
briefs, and I am further obliged to Mr. Chrystie for the convenient 
form in which many of the important exhibits were printed. 



Ex parte FISCHER. 

(District Court, D. New Jersey. October 28, 1918.) 

Aemy and Navy ®=j20 — Sélective Deaft Act — Classification of Regis- 

THANTS. 

A man inducted into the service under tlie Sélective Draft Act, but 
who was a few days afterward dlscharged through error, held properly 
classlfied In the same position he occupied before the error tvas committed. 

Application by Frederick Fischer for writ of habeas corpus. Writ 
denied. 

Alex. S. Aleinekofï, of New York City, for petitioner. 
Andrew J. Steelman, Asst. U. S. Atty., of Jersey City, N. J., for the 
United States. 

HAIGHT, District Judge. This case présents a rather unusual sit- 
uation. The relator was f ound qualified and certified for military serv- 
ice in August of 1917 by Local Board, division 164, of New York 
City. He had presented a claim to that board for discharge, based upon 
the ground that he was a married man with a wife dépendent upon 
him for support. The local board disallowed the claim. Upon ap- 
peal, the district board reversed the local board ; but subsequently, after 
some correspondence between the local board and the district board, 
the district board reversed its former action, and affirmed the local 
board. The respondent was thereon, on November 20, 1917, inducted 
into military service and taken to Camp Upton, in New York state, 
where he was enroUed as a private in the First Company of the One 
Hunded and Fifty-Second Depot Brigade of the Seventy-Seventh Di- 
vision. In the meanwhile he petitioned the adjutant gênerai of New 
York state to reopen his case and order his discharge from military 
service on the ground before mentioned. On November 27th his name 
appeared in Spécial Orders 96, paragraph 20, issued by the command- 
ing gênerai at Camp Upton on that day, as among those to be dis- 
charged from service, because they had been respectively inducted 
therein "through error." An honorable discharge was thereupon grant- 
ed to the relator by the commanding officer. 

The local board, being advised of the action taken by the command- 
ing officer, endeavored to ascertain from the military authorities the 
cause of the relator's discharge. The upshot of the investigation which 
the local board made was that the relator had been discharged through 

^EsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Disesta & Indexe» 
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error. The relator, after his discharge, fiUed out and filed the ques- 
tionnaire required by the régulations promulgated by the Président on 
the 8th of November, 1917. In the questionnaire he asked for deferred 
classification upon the ground that he was a married man with a wife 
dépendent upon him for support. The local board disallowed the claim 
and classified him in class l-I, and on appeal the district board affirmed 
the action of the local board. The local board's reason for classifying 
him in l-I, and presumably the action of the district board in affirming 
the former's action, was that, although the relator might, under the 
facts as divulged by the questionnaire and the other facts which were 
before them, exclusive of the induction into military service and dis- 
charge therefrom, be entitled to be classified in 2-B, in view of the 
fact that he had been inducted into military service under the old rég- 
ulations, and had been discharged from service through error, that he 
should be classified in l-I (which class is not provided for specifically 
in the régulations, but is found in the questionnaire which was attached 
to and became part of the régulations), as a person not included in 
any other division specified in the schedule attached to the question- 
naire. 

Their action in this respect, I think, was correct. If the relator was 
discharged from military service through error (and I think that there 
was ample évidence before the board to justify their conclusion in 
that respect), manifestly he should be placed in the same position as 
he occupied before the error was committed, namely, in the position 
of a person subject to be immediately inducted into military service. 
If this is not correct, we would hâve presented a situation where a per- 
son who,. through error Committed by the military authorities, would 
be placed in a position more advantageous to him (being a person not 
desiring to perform military service) than Other persons of the same 
class, and without the possibility of rectifying the error thus commit- 
ted. This follows because, if he cannot be classified in class 1, he 
would hâve to be classified in class 2-B under the board's finding of 
dependency, etc. The placing of him in that class would relieve him 
from military service for a long time, and possibly for ail time. Thus 
it would be made to appear that an error would be the means whereby 
this man could be relieved of military service, or, at least, the service 
could be indefinitely postponed, even though the error was later found 
out. I cannot bring myself to believe that any such resuit was ever in- 
tended by the régulations, or that it would be in harmony therewith. 
Furthermore, section 177 of the régulations would seem to be applica- 
ble to this situation, as the relator was not classified until that provi- 
sion of the régulations of November 8, 1917, became effective. 
. Consequently my conclusion is, upon the whole case, that the writ 
should not be issued, and that the rule to show cause before issued 
should be dismissed. 
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PITTSBURGH PIRATE GLASS CO. v. H. NEUER GLASS CO, 

(CirCTiit Court of Appeals, Sixth Circuit. October 8, 1918.) 

No. .3149. 

1. CONTRACTS <S=10(4) — MUTUALITY — SaI.ES. 

Coiitracts to furnisli sucli matevial as one niay need in his business for 
a specified tlme are mutual, and binding on the parties, where the 
nature of the purchaser'si business is such as to make the quantity of tbe 
article he will need subject to a reasonably accurate estimate. 

2. CoiS'IBACTS <@=:5l0(4) — MUTUALITY — SaLES. 

A contract by whlch one party agrées to furnish to tlie other such goods 
as the latter niay décide to order In its business during a specifled time at 
Rtated priées, leaving it optional wlth the purchaser to inerease or de- 
crease its orders wlth the rise and fall of priées, is void for want of mu- 
tuallty. 

3. CoNTRACTS <©=10(4) — MiJTUALrrY — Sales. 

A letter written by défendant to plalntlfC, stating, "We hâve entered 
your order for polished plate glass, for anytbing we can furnish from 
our wareliouse, thèse discounts to apply until June 30, 1&16," when ac- 
ceptod, hcld. as against demurrer, to create a valid contract, binding 
plaintifE to bny and défendant to sell ail of the glass of the specifled 
sizes in defendant's warehouse in the normal course of Its business up 
to June 30, 1916. 

4. Sales i©=»1(4) — Contract — Cehtainty as to Quantité. 

A contract for the sale and pur(;hase of ail the glass of specifled slzes 
which défendant could furnish from its warehouse until a certain date is 
not invalid for uncertainty as to the quantity. 

5. CoNTRACTS (©^ISS — CONSTRUCTJ ON— Construction Sustaining Validity. 

As between two equally reasonable constructions, that should be 
adopted which would make a contract valid as against that reaching a 
contrary resuit. 

In Error to the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Action at law by the H. Neuer Glass Company against the Pitts- 
burgh Plate Glass Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Tuttle & Ross and Pogue, Hofifheimer & Pogne, ail of Cincinnati, 
Ohio (Burton B. Tuttle and Province M. Pogue, both of Cincinnati, 
Ohio, of counsel), for plaintiff in error. 

Edw. P. Moulinier and John H. Drufïel, both of Cincinnati, Ohio, 
for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
WESTENHAVER, District Judge. 

KNAPPEN, Circuit Judge. Plaintiff in error, whom we shall call 
défendant, was a manufacturer of glass at Pittsburgh, and had a 
warehouse at Cincinnati, where it kept on hand for sale quantifies of 
glass of varions sizes. Défendant in error, plaintiff below, was a Cin- 
cinnati jobber of glass. Plaintiff sued on an alleged contract, dated 
Japuary 3, 1916, taking the form of a letter to plaintiff from défend- 
ant, and signed by it, as f ollows : 

«=3For otber cases see same topic & KEY-NUMBEK in ail Key^Numbercd Digests & IndexM 
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"In accordanee with our Personal conversation, we bave entered your order 
for polished plate glass, for ànythlng we can furnish. from our warehouse, thesa 
discounts to apply until June 30, 1916, as foUows: [Sizes and discounts hère 
stated] — ail from the ourrent list of May 1, 1914, and subject to 1 per cent. 
for cash. I am writing this letter in dupllcate, and will thank you to sign 
and retum one copy at your earliest convenience." 

The letter bears on its face the word "Accepted," followed by plain- 
tifFs signature. The pétition avers that plaintiff gave défendant, un- 
der the contract, certain orders for glass which were filled, and gave 
from May 26 to June 29 other orders for glass, "which défendant 
could furnish from its warehouse, but which it failed and refused 
to fill." Plaintiff demanded the différence between the aggregate mar- 
ket and contract priées respectively of the glass not furnished. A 
demurrer to the pétition, as not stating a cause of action, was over- 
ruled. Défendant then answered issuably. A trial by jury resulted in 
verdict and judgment for plaintiff. Defendant's motion for new trial 
was overruled. On this review, the only proposition open to défendant 
is that the pétition fails to state a case. The proceedings on the trial 
are not hrought up. 

Defendant's contention is that the contract is void, as unilatéral and 
lacking mutuality or considération. The argument is that the contract 
was merely an offer by défendant to sell to plaintiff such glass of the 
sizes and kinds named as défendant could furnish from its warehouse, 
but without any obligation on plaintiff's part to take any glass (except 
such as it might choose from time to time to order), and without the 
giving of any considération for defendant's agreement by way of or- 
der accompanying the contract, or otherwise. 

Plaintiff's contention is two-fold : First that by the contract plain- 
tiff was bound to buy whatever glass of the kinds and sizes in question 
défendant should hâve in its warehouse; and, second (as we under- 
stand it), that if the writing is held a mère offer by défendant, subject 
to withdrawal before its acceptance, the offer was a continuing one, 
and a contract was created as to each order given by plaintiff while 
the offer was still open and unrevoked by défendant. The court below 
agreed with plaintiff on the first proposition, and, at least in its prac- 
tical resuit, as to the second. It does not appear that any spécifie 
order for glass accompanied the contract, nor that there was any con- 
sidération for defendant's promise unless in plaintiff's obligation to 
buy. 

[1] Contracts to furnish such material as one may need in his busi- 
ness for a specified time are, by the weight of authority, held mutual 
and binding on the parties, where the nature of the purchaser's busi- 
ness is such as to make the quantity of the article he will need subject 
to a reasonably accurate estimate. In support of this gênerai proposi- 
tion, as tersely stated in note 43 L. R. A. (N. S.) 730, we need reîer 
only to the décisions of this court. Lima Locomotive, etc., Co. v. 
National, etc., Co., 155 Fed. 77, 83 C. C. A. 593, 11 L. R. A. (N. S.) 
713 ; Loudenback Fertilizer Co. v. Tennessee Phosphate Co., 121 Fed. 
298, 58 C. C. A. 220, 61 L. R. A. 402 ; Inman v. Dudley, etc., Co., 
146 Fed. 449, 76 C. C. A. 659; Campfield v. Sauer, 164 Fed. 833, 91 
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C. C. A. 304; Marx v. Amer. Malting Co., 169 Fed. 582, 95 C. C. 
A. 80. 

[2] The basis of this rule is that the purchaser's obligation to buy 
to the extent of his needs supplies mutuality. We assume, however, 
for the purposes at least of this opinion, that if the contract is to be 
construed as binding plaintiflf to buy such glass only as it should see 
fit to take, that is to say, so much as it should décide to order for the 
purposes of its jobbing trade, it would be void for want of mutuality, 
as leaving it optional with it to increase or decrease its orders with the 
rise and fall in priée. Loudenback Co. v. Phosphate Co., supra, 121 
Fed. 301, 58 C. C. A. 220, 61 L. R. A. 402 ; Crâne v. Crâne (C. C. 
A. 7) 105 Fed. 869, 872, 45 C. C. A. 96 (cited by this court with ap- 
proval in the Fertilizer Company Case, supra, 121 Fed. at pages 301 
and 303, 58 C. C. A. 220, 61 L. R. A. 402); the Lima Case, supra, 
155 Fed. at page 79, 83 C. C. A. 593, 11 L. R. A. (N. S.) 713; and 
Campfield v. Sauer, supra, 164 Fed. at pages 834, 835, 91 C. C. A. 304. 

[3J We shall accordingly treat the validity and effect of the writ- 
ing, as a présent contract of purchase and sale, as depending on 
whether plaintiff was thereby ohligated to buy ail the glass of the kinds 
and sizes in question that défendant should actually and in good 
faith, and in the normal course of its business, bave in its warehouse 
between the making of the contract and June 30 folio wing. That 
such was the measure of the right which the agreement attempted to 
give plaintifï is apparent from the language of the writing: 

"We hâve entered your order * * * for anything we eau furnish froui 
our warehouse, thèse discounts to apply until Juiie 30, 1918, as follows." 

The entering of the order was prima facie an acceptance of it. 
Austrian v. Springer, 94 Mich. 343, 347, 54 N. W. 50, 34 Am. St. 
Rep. 350. Indeed, that such was defendant's construction of the 
agreement is suggested by the assertion in its answer that it filled plain- 
tiff's spécifie orders for glass sent in after February 21st (alleged to be 
the actual date when the contract was executed), "in so far as it had 
the same in its warehouse in Cincinnati, Ohio," and the District Judge, 
in his opinion denying motion for new trial, said that — 

"The défendant regarded the agreement as binding on it and made dellveries 
under it. It repudiated ils obligations on the sole ground that when tue 
plaintiff made deinand the warehouse did not contain the sizes called for." 

[4] The pivotai question thus is whether the agreement is to be con- 
strued as binding plaintifï to so purchase ; for, if so, it would not, in 
our opinion, be invalid for lack of certainty as to the amount of glass 
défendant would hâve in its warehouse, and which plaintifï would be 
obliged to take. Not only would the amount be susceptible of dé- 
termination within reasonable limits, but plaintifif's agreement to buy 
what should be on hand would furish a considération for defendant's 
promise. Ramey v. Schroeder (C. C. A. 7) 237 Fed. 39, 43, 150 C. 
C. A. 241 ; Burgess Co. v. Broomfield, 180 Mass. 283, 286, 287, 62 
N. E. 367; Inman v. Dudley (C. C. A. 6) 146 Fed. 449, 451, 76 C. C. 

A. 659; and see Caflisch v. Humble (C. C. A. 6) 251 Fed. 1, C. 

C. A. (decided May 17, 1918). That under such contract plain- 
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tiflf would get the benefit of a possible rise in price cuts no figure, 
for défendant would get a corresponding benefit in case of a décline. 

Construing the writing as evidencing merely an ofîfer by défendant 
to sell, and an acceptance by plaintifi^ of the ofïer, it is plain that an 
fexpréss contràct resulted, so far as not invalid for indefiniteness in 
respect of quantity. Lima Co. v. National Co., supra, 155 Fed. at page 
79, 83 C. C. A. 593, 11 L. R. A. (N. S.) 713; Ellis v. Dodge (C. 

C. A. 5) 246 Fed. 764, 766, C. C. A. ; Dailey v. Clark, 128 

Mich. 591, 594. 595, 87 N. W. 761. Had the word "whatever" been 
used in place of "anything," we think the writing would naturally be 
construed, even on the theory of a mère ofîFer by défendant accepted 
by plaintiflf, as binding défendant to sell and plaintiff to buy everything 
défendant should hâve in its warehouse, during the period named, 
corresponding to the stated description; and the word "anything" is 
not infrequently used colloquially in the sensé of "whatever." But, 
as bearing on the extent of plaintifif's agreement, there seems to us 
much significance in the fact that the contràct began, not with an "of- 
fer" by défendant to sell, but with an "order" by plaintiflf for the 
purchase of "anything" the former should be able to furnish from its 
warehouse, thus in terms prima facie indicating an actual order and 
a complète contràct, good as against demurrer, unless plainly appear- 
ing to the contrary on the face of the pétition. Defendant's admis- 
sion, in writing, of a verbal "order" from plaintiflf, "entered" and so 
accepted by défendant, is not plainly nullified by the fact that plaintiflf 
attached its signature to the writing at defendant's request. Such sig- 
nature may well hâve been desired as a ratification of the verbal order. 

[5] Nor is the mère addition by plaintiff of the word "Accepted" 
sufficient to effect such nullification. As between two equally reason- 
able constructions, we should adopt the one which makes the contràct 
vahd, as against that reaching the contrary resuit. Lima Co. v. Na- 
tional Co., supra, 155 Fed. at page 79, 83 C. C. A. 593, 11 L. R. A- 
(N. S) 713. We find nothing in the language of the pétition, as dis- 
tinguished from the writing itself, necessarily negativing such obli- 
gation on plaintiff 's part; for we cannot construe the averment that 
by the writing défendant agreed to sell to plaintiff and that the latter 
accepted "said offer to sell," in connection with the averment that 
défendant fiUed certain of plaintiff's orders and failed and refused to 
fin others, as actually negativing an obligation on plaintiff's part to 
take any glass, except such as it might from time to time thereafter 
elect to order. Plaintiff would naturally specify from time to time 
sizes for which it had immédiate use; and even if plaintiff misunder- 
stood the extent of its liability to buy, it would not thereby be denied 
relief for defendant's breach unless it had itself broken its agreement, 
and no such défense is made. Moreover, even as indicating a con- 
temporaneous practical construction, a mère failure on plaintiff's part 
(which does not, however, affirraatively appear) to call for ail the glass 
answering to the description in the writing would not be décisive 
against a légal obligation to do so; for it does not appear what the 
market was hefore May 26, and after that time défendant would nat- 
urally not wish plaintiff to take more than it specifically ordered. 
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In our opinion, the contract should not be construed, as against 
demurrer, as lacking mvituality, but as imposing an obligation on plain- 
tiff to buy, commensurate with defendant's obligation to sell. We are 
the better content with this conclusion from the fact that défendant 
does not appear to hâve suffered injustice from its application ; for the 
trial judge states not only (as already said) that défendant regarded 
the agreement binding on it, but that there was on the trial "sufficient 
évidence tending to show the warehouse contained, if not as much 
on each occasion as plaintifif called for, yet sufficient to more than 
equal the amount of the verdict" — which was in fact less than one- 
fifth the amount plaintiff sued for. 

This conclusion makes it unnecessary to consider the other ground of 
defendant's liability asserted by plaintiff. 

The judgment of the District Court is affirmed. 



PIKKNIX IRON & STEEL CO. v. WII.KOFF CO. 

(Cinruit Court of Appeals, Sixth Circuit. August 5, 1918.) 

No. 3122. 

1. CONTRACTS <©=>2::i — OfFEK AND AcCEPTANCE CONDITION "It BeING UnDEB- 

stood" — "Agkeed" — "Understood." 

Tlie Word "understood" in ii contract is synonymous with "agreed," îuid 
tlie words ''it Vieing understood," in an annwer to an offer, niean provided 
or on condition it is so agreed. 

[VA. Note. — For otlier définitions, see ^^'()rds and Plirases, First Séries, 
Agreed; It iieint; Cnderstood; First and Second Séries, Understood.] 

2. CoNTBAcrs (S=>2.'! — Offer — Conditional Accei'tance. 

An acceptaiK e of an option mal^ins no mention of tlie optiouee's liaving a 
certain riglit, wiiicli lie would hâve as a matter of law if the oirtioii should 
be accepîed absolutel.v, but which acceptaiice is conditional on the optiou- 
or's agreeins that lie should hâve such right, is a qualifled acceptance, and 
suth as to preveiit the création of a contract unless the optionor thereafter 
lu some \^a.v agrées thereio. 

3. Contracts <s=32.'i — Offkk and Acceptance — ITokm op Coni'Ract. 

A différence lietweui tlie offer aud acceptance, as to the form of a con- 
tract, is just as effectixe to prevent tlie eutering iiito the contract as one 
us to its substance. 

4. Sales <Sx=5l6S(2) — Kigiit.s of Buyer — Place op Inspection. 

A statute providiiig that, "unless otherwise agreed, when a seller tenders 
delivery of goods to the buyer lie is iMiuiid, on re<iuest," to afford a rea- 
sonable o])porniiiity for iusiiection, does not give a buyer of goods to be 
lielivered to a <'arrier an absolute riffht of inspection at the point of ship- 
nient. 

5. CUSTOMS AND U.SA(:iES <S=:3l8 l'iJCADINO AND PrOOP. 

In au action for lireach of a coiiti'act alleged to hâve been made by 
telegraïus set out, which were insufficieiit to create a contract, plaintiff 
cannot ald his case by proof of a custom not pleaded. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Action at law by the Phœnix Iron & Steel Company against the 
Wilkoff Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 



©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Hine, Kennedy & Manchester and Stephen S. Conroy, ail of 
Youngstown, Ohio, for plaintiff in error. 

Wilson & Wilson and Harrington, De Ford, Heim & Osborne, ail 
of Youngstown, Ohio, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. ^ 

COCHRAN, District Judge. The plaintiff in error was plaintiff 
and the défendant in error défendant below. The action was to 
recover $202,500 as damages for breach of contract. The défendant 
denied the existence of the contract, and this was the sole issue in 
the case apart from that as to amount of damages. On trial before 
a jury verdict was rendered for défendant, pursuant to peremptory 
instruction given, after plaintiff had introduced the évidence on 
which it relied to establish the contract, and upon the ground that 
such évidence did not establish it. Judgment dismissing the péti- 
tion was entered thereon, and it is therefrom that this writ has been 
sued eut. Seven errors are assigned, but each in a différent way 
raises the single question as to the correctness of the peremptory in- 
struction. 

The alleged contract related to one of two kinds of discard billets, 
made in the manufacture of high explosive shells. Such billets are 
cut-offs from billets rolled from ingots. Two are made from the top 
of each billet. The first is imperfect, in that it contains pipes and 
seams caused by the passage from the top of the ingot of gases formed 
by the hot steel. The second is apparently perfect, i. e., free from 
pipes and seams, and is made to insure that ail imperfect steel has 
been eliminated. The remaining part of the billet is alone used in 
the manufacture of the shells. It was the latter kind of discard bil- 
lets which was the subject-matter of the alleged contract. 

The plaintiff and défendant are each engaged in buying and sell- 
ing iron and steel products, the one in New York City and the other 
at Youngstown, Ohio. Plaintiff's claim was that the contract sued 
on arose from a telegram and confîrming letter sent Monday evening, 
August 14, 1916, by défendant to it, granting an option, and a coun- 
ter telegram sent Wednesday morning, August 16th, by it to défend- 
ant, accepting the option. It is not necessary to quote the confîrm- 
ing letter, as it contains nothing additional except a spécification of 
the sizes of the billets, nor the formai parts of the telegrams. De- 
f endant's telegram was as f ollows : 

"For considération of one dollar, recelpt of which is hereby acknowledged, 
we hereby glve you option, provldlng \ve reeeive your aceeptance not later 
than Wednesday evening next, to purchase from us 15,000 tons discard billets 
free of pipes and seams, priée $26.50 gross ton f. o. b. cars Youngstown, slze 
of billets as conflrmed by letter this evening." 

Plaintiff's counter telegram was as f ollows : 

"We aceept option, and hereby purchase from you flfteen thousand tons 
billets on basis of terms and spécifications of option given us, it being under- 
stood tliat we hâve the right to hâve our inspecter at loading point as materlal 
Is shipped. Acknowledge recelpt of this message." 
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Thèse two telegrams and defendant's confirming letter were filed 
as exhibits with the plaintiff's pétition, and no reason occurs why the 
question as to whether a contract was thereby constituted might not 
hâve been raised by, and determined upon, demurrer to the pétition. 
Subséquent telegrams, which passed between the parties down to Au- 
gust 22d, were introduced in évidence by plaintiff. They had no ten- 
dency to help out its case. Nor does it claim that they did. On the 
contrary, défendant claims that they show that the plaintiff as well 
as défendant did not regard that a contract had resulted from the 
previous communications. As it is not necessary to détermine this, 
those telegrams, except one sent by défendant to plaintiff Wednes- 
day evening the 16th upon receipt of plaintiff's telegram, are not 
quoted. That telegram was as f ollows : 

"Billets on liand ready to ship. Yovir message satisfactory provided you 
make inspections Thursday or Frlday this week. If billets satisfactory will 
then sign contract. Wire wlien your inspector will be hère." 

Inspection was made on Friday of the billets thus referred to and 
they were rejected. 

The question as to the correctness of plaintiff's claim dépends on 
whether its counter telegram was an absolute acceptance of the of- 
fer made by defendant's telegram and confirming letter. If it was 
not — if it was only a qualified acceptance thereof — no contract arose 
therefrom; for it is trite in the law that, in order for a contract to 
arise from the acceptance of an offer, the acceptance must be abso- 
lute and unqualified. The reason for this is thus stated in Wald's 
Pollock on Contract (3d Ed., by Williston) p. 43 : 

"For unless and untll there is such an acceptance on the one part of the 
terms proposed on the other part there is no expression of one and the same 
common intention of the parties, but at most expression of the more or less 
différent intentions of each party separately; in otùer words, proi)osals and 
counter proposais." 

Thé question, therefore, whether, in any given case, an acceptance 
of an offer constitutes a contract may be viewed as one of identity. 
Do the offer and the acceptance each express one and the same inten- 
tion, i. e., an assent to one and the same thing? 

[1] Without doubt plaintiff's telegram on its face was a qualified, 
and not an absolute, acceptance of defendant's offer. It contained 
two sentences. The second called for an acknowledgment of its re- 
ceipt. The first begins, it is true, by stating unqualifiedly that plain- 
tiff accepted the option, and thereby purchased 15,000 tons billets 
"on the basis of terms and spécifications of option" ; but this state- 
ment was immediately foUowed by the words "it being understood 
that we hâve the right to hâve our inspectors at loading point as 
material is shipped," a matter of which defendant's communications 
made no mention. The word "understood" is synonymous with 
"agreed." 39 Cyc. 672, n. 90. And the words "it being understood" 
mean provided or on condition it is so agreed. The plaintiff in er- 
ror practically concèdes this. Its contention is that, even though 
this is so, yet the acceptance was in reality, an absolute and unqual- 
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ified acceptance. It attempts to make this out in this wa}'. It man- 
tains that had its telegram said nothing as to the right of inspection 
therein specified as defendant's communications did, and hence its 
telegram been really as well as on its face an absolute acceptance, it 
would, under the contract thus formed by law, hâve had such right 
of inspection. This being so, notwithstanding its acceptance was 
expressly made conditional on its being so agreed, it was in reality 
an absolute and unqualified acceptance. It bases its position that in 
that contingency it would hâve had such right on subdivision 2 of 
section 8427 of the General Code of Ohio, a part of which is known 
as the Williston Sales Act, in force also in New York, which provides 
as follows, to wit: 

"Unless otherwlse asreed, when the seller teiiders delivery of goods to the 
buyer he is bound, ou request, to afford the buyer ii reasonable opporlunUy of 
extuulning the goods for the purpose of aseerhiinhig whetlier they are in eou- 
l'oruiUy with the eoutract." 

It cites and relies on the cases of Turner v. McCormick, 56 W. 
Va. 161, 49 S. E. 28, 67 L. R. A. 853, 107 Am. St. Rep. 904, and 
liorgan v. Russell, 24 N..D. 490, 40 N. W. 99, 43 L. R. A. (N. S.) 
1150, in support of its contention that on the basis that in such con- 
tingency it would hâve had such right, its acceptance was in reality 
absolute and unqualified. Thèse two cases were both option cases. 
In each the option and the acceptance was in writing. In each also, 
though the writing of the optionee began with an absolute accept- 
ance, it was not hmited thereto. In the Turner Case the accept- 
ance was followed by a request, and in the Horgati Case by a demand 
of something not within the option, and which therefore the optionee 
would not hâve been entitled to had the writing been limited to the 
absolute acceptance. In other words, the request in the one case, and 
the demand in the other, went beyond what the optionee would in 
that contingency hâve been entitled to. It was held in each case that 
a contract had been formed notwithstanding such request or demand. 
It was so held on the ground that the request in the one case, and the 
demand in the other, though contained in the same writing as the 
acceptance, had no relation thereto, and hence did not qualify it, but 
related solely to the matter of performance of the contract formed 
by the absolute acceptance which the optionor might comply with or 
not as he saw fit, just as much so as if the request or demand had 
been made subséquent to and not simultaneous with the acceptance. 
Possibly the correctness of the décision in the Horgan Case.is not 
so certain as that in the Turner, on the idea that ' an agreement to 
do a certain thing and a demand of the contrary are mutually exclu- 
sive and not to be conceived of as parts of the same act. It is not 
entirely clear that plaintiff in error lim^ts thèse two cases to a sup- 
port of its contention as thus stated. Possiblv it thinks that support 
therein can be found for the position that its telegram should be in- 
terpreted as meaning that it accepted defendant's offer absolutely, 
and requested, as the statute authorized, that it might make the in- 
spection specified. Of course, if such was the true meaning of the 
telegram, then those cases are authority for the position that a con- 
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tract was thereby formecl, and that whether or not plaintiff was en- 
titled to make such inspection — more so, it would seem, if it was so 
entitled than if it was not. But those cases are no support whiatever 
for the position that such was the true meaning of the telegram. 
No such meaning can be extracted from it without treating it vilely. 
The true meaning of the telegram is that the option was accepted 
provided or on condition that it was agreed that plaintifï should hâve 
such right. And this case has to be disposed of on this basis. Nor 
do they afïord any support to the contention that, notwithstanding 
such was the true meaning of the telegram, it amounted to an abso- 
lute and unqualified acceptance of defendant's option on the ground 
that, had it said nothing as to the right of inspection therein speci- 
fjed, as defendant's communications did, and hence its telegram been 
on its face as well as in reality an absolute acceptance, it would, un- 
der the contract thus formed, hâve, by law, had such right. A dé- 
cision that an absolute acceptance of an option followed in the same 
writing by a request or demand of something not within the option, 
and to which the optionee is not entitled, créâtes a contract, is not 
an authority for holding that one is created when the acceptance is 
on its face qualified by being made conditional on its being agreed 
that the optionee shall hâve a right not mentioned in the option- if 
he would hâve had such right by virtue of the law had he absolutely 
accepted the option, on the ground that in such a case the acceptance, 
though such is its character on its face, is in reality an absolute 
acceptance. In one particular the question is the same in each in- 
stance. It is a question of interprétation. But they differ as to what 
is the subject-matter of interprétation. In the former instance it is 
the acceptance. According to its true meaning, is it absolute or qual- 
ified? Does the présence of tîie request or demand in the same writ-, 
ing as the acceptance eut it down from what it is in terms, i. e., an 
absolute acceptance to a qualified one, whereas, in the latter instance, 
it is assumed that the acceptance is on its face qualified and the sub- 
ject of interprétation is the option? According to its true meaning, 
is it broad enough to include the qualification in the acceptance, so 
that in reality both, i. e., the option and the acceptance, express one 
and the same intention, i. e., an assent to one and the same thing? 
This is made plain by the two illustrations with which plaintifï in er- 
ror attempts to enforce its contention. 

Suppose, it suggests, that it had said in its counter telegram, "it 
being understood that said discard billets shall be free from pipes 
or seams," or that the option had been for 15,000 bushels of wheat, 
and to the acceptance thereof had been added, "it being understood 
that there shall be sixty pounds in each bushel of wheat." Clearlv, 
in each case there would hâve been a contract entered into. This 
because, though the acceptance had been on its face qualified, there 
was in reality no qualification in that the condition was within the 
option. What the défendant ofifered in the one case was "discard 
billets free from pipes and seams," and what in the other it would 
hâve ofifered was 15,000 times 60 pounds of wheat, for a bushel of 
wheat consists of 60 pounds thereof. In fact, therefore, each party 
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expressed one and the same intention, i. e., an assent to one and the 
same thing. 

But thèse illustrations, whilst they bring out clearly the question 
we hâve hère, and make plain that the décisions relied on hâve no 
bearing on that question, cannot be said to conclude it. It calls for 
further considération. We hâve given so much space to thèse two 
décisions because plaintiiï in error is possessed of the idea that they 
are conclusive of this case, when in f act they hâve nothing to do with it, 

To repeat, then, the question before us is this: If an optionee ex- 
pressly qualifies his acceptance by making it a condition thereof that 
it is to be agreed that he is to hâve a right to which he would hâve by 
law been entitled had his acceptance been absolute, there being no 
référence to such right in the option, is the acceptance in reality ab- 
solute in that the option and the acceptance each express one and the 
same intention, i. e., an assent to one and the same thing, and that 
therefore a contract has been formed? In determining this question 
there is a dearth of authority bearing upon it. Counsel's research 
and our own has yielded none. 

The case of Hussey v. Horne-Payne, 4 A. C. 311, is cited on be- 
half of plaintiiï in error as having to do therewith, and it is claimed 
that it is favorable to its contention. There the subject-matter of 
the negotiations was certain real estate. In the course thereof the 
seller by letter offered the property at a certain price. In the answer 
thereto the buyer accepted the oflrer, adding, "subject to the title be- 
ing approved by our solicitors." There had been negotiations preced- 
ing the sending of thèse letters, and in them the subject of how the 
price should be payable, in case agreement should be had as to the 
amount of it, had been considered, without any conclusion being 
reached, and, after their sending, this matter was further consid- 
ered, with like resuit. The buyer thereupon brought suit for spé- 
cifie performance, claiming that a contract had resulted from the 
two letters, under which the price was payable upon performance 
by the seller. In the court of original jurisdiction, i. e., before the 
Vice Chancellor, this claim was sustained. On appeal to the Court 
of Appeals the decree was reversed on the ground that the accept- 
ance was not absolute, but qualified, in that the words, "subject to the 
title being approved by our solicitors," in the acceptance, added a 
new term to the contract not contained in the ofifer. It interpret- 
ed thèse words to mean nothing more than provided a good title is 
shown, but provided our solicitors so détermine, thus making them 
arbiters of that question. On appeal to the House of Lords this dé- 
cision was affirmed, but not on this ground. It wàs affirmed on the 
ground that the two letters should not be considered apart from 
the entire negotiations, and, considering the entire negotiations, the 
I^arties had never come to a concluded agreement. It differed with 
the Court of Appeal as to the ground upon which it placed its décision. 
It construed the added words, though not without some doubt, to 
mean "provided a good title is shown," and assumed that, so constru- 
ing them, a contract had been entefed into apart from the considér- 
ation upon which it based its décision. As to the correctness of this 
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assumption there cannot be the slightest doubt. According to a true 
interprétation of the seller's offer, the qualification of the acceptance 
was within its meaning. What the seller offered to convey to the 
purchaser was a good title to the real estate which was the subject- 
matter of the negotiation, so that the offer and the acceptance ex- 
pressed one and the same intention, i. e., an assent to one and the 
same thing. It was as if the purchaser had said, out of abundant 
caution, "I understand your offer to mean that I am to hâve a good ti- 
tle to the real estate, and if my understanding is correct I accept your 
offer." As such was the true meaning of the offer, a contract would 
hâve resulted from the acceptance had it not been for the considér- 
ation on which the House of Lords based its décision. Possibly this 
case is authority hère for the position that, if the right of inspection 
specified by plaintiff in its acceptance was one which it would hâve 
had by law had it accepted defendant's option absolutely, and if, 
further, the acceptance had been made on condition simply that 
plaintiff should hâve such right, a contract would hâve been entercd 
into. We are not disposed to say that it is not. If in such contingen- 
cies a contract would hâve been entered into, it must hâve been on 
the ground that, according to a true interprétation of defendant's 
option, such condition was within it, i. e., plaintiff was to hâve such 
right ; so that it is true to say that the offer and acceptance each ex- 
pressed one and the same intention, i. e., an assent to one and the same 
thing, to wit, that plaintiff was to hâve such right. In other words, 
it must be worked out in some way that the option expressed the in- 
tention that the plaintiff was to hâve the right of inspection at the 
loading point as the material was shipped. Possibly it can be worked 
out in this way. By the option défendant offered to sell plaintiff 
material of the character therein described. Thereby it expressed 
the intention that, if the option was accepted, it should be under 
obligation to deliver material of such description, and that plaintiff 
should not be under obligation to accept material tendered unless 
it was, and, as plaintiff could not détermine whether such was the case 
without an inspection, that it should hâve the right of inspection. 
As to the place of inspection, it expressed the intention that plaintiff 
should hâve such right at such place as the law allowed. This is 
the extent to which it can be said that the expression of intention 
as to this matter went. It cannot be said that the option expressed 
directly the intention that plaintiff should bave the right of inspec- 
tion at the loading point as the material was shipped. This cannot 
be said on the idea that défendant is presumed to hâve known the law 
that it would hâve the right of inspection at such place. That one 
is presumed to know the law is a pure fiction, and a fiction has no 
place in a search for reality. 

Whether in the two contingencies named a contract would hâve 
been formed on the basis of the reasoning suggested we do not iînd 
it necessary to détermine. This is so because neither of thèse con- 
tingencies exists in this case. Take the second one fîrst. It is that 
plaintiff in its counter telegram conditioned its acceptance on its hav- 
ing the right to make the inspection therein specified. Such was not 



172 253 FEDKKAL REl'OETIÎU 

the condition set forth in the telegram. It was that it should be 
agreed that it should hâve such right. It called for an assent on de- 
fendant's part that it should hâve such right. Plaintiff did net in- 
terpret defendant's communications as contemplating that it should 
hâve such right. Hence it called for an assent on defendant's part 
thereto and made its acceptance conditional thereon. The second sen- 
tence of plaintiff's telegram is to be accounted for on this basis. An 
acknowledgment of receipt thereof, without more, would hâve been 
an assent on defendant's part to the condition. Had the second sen- 
tence been omitted it would not hâve been otherwise. The telegram 
would still hâve called for an assent on defendant's part which pos- 
sibly would hâve been given by mère silence. 

Défendant so interpreted plaintiff's counter telegram in its response 
thereto, whereby it postponed the matter of entering into a contract 
vi'ith plaintiff until the inspection should be had. 

[2, 3] That an acceptance of an option making no mention of the 
optionee's having a certain right which he would bave as a matter 
of law, if the option should be accepted absolutely, conditional on the 
optionor's agreeing that he should bave such right, is a qualified ac- 
ceptance, and such as to prevent the formation of a contract, unless 
the optionor thereafter in sorne way agrées thereto, would seem to be 
clear. By reason thereof it cannot be said that the option and the 
acceptance express one and the same intention, i. e., an assent to one 
and the same thing. They differ as to what shall be the form of the 
contract. It is the intention of the option that the form thereof shall 
be as therein set forth, whereas it is that of the acceptance that it shall 
embrace a term expressly giving the optionee such right. Such an 
acceptance in such a case is in effect a rejection of the option because 
of its form, i. e., it does not expressly embrace such a term in it. A 
différence as to the form of a contract is just as effective to pre- 
vent the entering into of a contract as one as to substance. 

Nor is the right of inspection which plaintiff stipulated for in its 
acceptance the same right which it would hâve had had it made no 
mention thereof and accepted the option absolutely, and that even 
though the statute relied on by plaintiff in error applies in such a case 
as we bave hère. Apart f rom this statute, how does the matter stand ? 
Had plaintiff so accepted the option, would it hâve had the absolute 
right to inspect the material at the loading point, i. e., the point of 
shippment, as it was shipped ? Williston on Sales, § 480, says : 

"ïhe place of Inspection is prima facie the place wtiere the goods are do- 
livered to the buyer." 

He continues: 

"The contract may, however, provide for inspection at some other place, and 
the nature of the contract may be .such that, even in the absence of express 
provision, the law will hold some other place than that of delivery to be the 
point for inspection." 

The reason why in such a case the law will so hold he thus sets 
forth : 

"The chief sround for such an Implication seems to be that a reasonablo 
examination cannot readily be made at the place of delivery." 
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He then gives an instance where such an implication is made : 

"It is on this ground that, where gooUs are shipped to the buyer, inspection 
need not be niade on delivery to tlie carrier, though title passesi at that mo- 
ment, and the carrier becomes ballee for the buyer." 

In note 69 to section 473 he gives a list of cases where it has been 
held that in such a case the buyer has the right of inspection on the 
arrivai of the goods at their destination. 

In Burdick on Sales, § 198, it is said: 

"Although the place of inspection, in the absence of spécial agreement or 
custoni, is presumably the place of delivery, yet the circumstances may show 
that such a place would be an unreasonable one, or that the parties did not con- 
teniplate an inspection there." 

He cites, as an instance where the circumstances show that the place 
of delivery would be an unreasonable one, or that the parties did not 
contemplate an inspection there, the case of Pierson v. Crooks, 115 
N. Y. 539, 22 N. E. 349, 12 Am. St. Rep. 831, which is one of the 
cases cited by Williston in note to section 470, and was a case of the 
ordering of goods of a spécifie quality by a distant purchaser of a 
manufacturer or dealer, with directions to ship them by a carrier, 
which is one of the most fréquent commercial transactions, and the 
nature of that involved hère. 

Thèse extracts from thèse authors assume that the place of de- 
livery to the carrier on behalf of the buyer is properly characteriz- 
ed as place of delivery to the buyer or place of delivery simply, and 
lay down that the prima facie or presumptive rule that the place of 
inspection is at the place of delivery to the buyer has no application 
to such a delivery to him because of the unreasonableness of such a 
place of inspection in such a case. In Pope v. Allis, 115 U. S. 363, 
6 Sup. Ct. 69, 29 L. Ed. 393, it is said that in such a case the buyer 
has "no opportunity to inspect the goods" until they reach their 
destination. 

Mechem on Sales sets forth no prima facie or presumptive rule on 
the subject. In vol. 2, § 1377, he says: 

'The place of inspection, in the absence of a contrai-y intention, must ordi- 
narily be the place at which acceptanee is due — as distingulshed from the 
place of receipt where they are sei>arate — the place at which the buyer Is 
finally bound to aceept or reject the goods." 

This covers a case of delivery to a carrier on behalf of the buyer, 
and lays down that in such a case the place of inspection "must or- 
dinarily" be at the destination of the goods, which is the place at 
which acceptanee is due. In support of it he cites Pierson v. Crooks, 
supra, and Holt v. Pie, 120 Pa. 425, 14 Atl. 389, another of the cas- 
es cited by Mr. Williston in connection with that of Pierson v. Crooks. 

Now, neither one of thèse authors deals with the question wheth- 
er the buyer in such a case ever has a right of inspection at any oth- 
er place than at the destination of the goods, as, for instance, at the 
place of delivery to the carrier on behalf of the buyer, and, if so, 
under what circumstances such right can be exercised. In Willis- 
ton on Sales, § 473, it is said: 
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"It is often said In such cases that dellvery to tha carrier is dellvery to the 
buyer, aud it may be nrged that the buyer should exercise his rlght of In- 
spection before such delivery to him, and that, if he fails to do so, he walves his 
right ; but whether or not the buyer is entitled to inspect the goods at tne 
point of shipment, it is clear that the delivery to the carrier, and the transfer 
of the property thereby to tlie buyer, do not preclude a right of examination 
when the goods reach their destination." 

He thus refers to the question whether the buyer has the right 
of inspection at the point of shipment, but passes it by without ex- 
pressing any opinion on it. In section 480, above quoted, however, 
he says that inspection need not be made on deUvery to the carrier, 
which impHes that, though it need not be so made, it may be. Mech- 
em, in saying that the place of inspection "must ordinarily" be the 
place at which acceptance is due, i. e., the destination of the goods, 
would seem to imply that it is not always limited thereto. 

In Pierson v. Crooks, supra, Judge Andrews said : 

"AVhére goods are ordered of a spécifie quallty, which the vendor uudertakes 
to deliver to a carrier, to be forwarded to tiie vendee at a distant place, to be 
paid for on arrivai, the rigbt of inspection, in the absence of any spécifie pro- 
vision in the contract, continues until the goods are received and accepted at 
their ultimate destination." 

In saying that the right "continues" until then he implies that it 
exists before then. 

In the case of Lawder Co. v. Mackie Grocery Co., 97 Md. 1, 54 
Atl. 634, 62 Lr. R. A. 795, where a seller in Baltimore contracted to 
sell a buyer in New Orléans a quantity of canned tomatoes "f. o. b. 
Baltimore," "terms cash," "buyer to give shipping instructions when 
requested by the seller," it was held that the buyer had no right to 
refuse payment for the goods until he had received and inspected 
them to see if they conformed to the contract, because he had agreed 
to pay cash for them on delivery to the carrier. It was said : 

"There was no reason why the goods might not hâve been inspected at the 
seller's place of business in Baltimore rather than at the destination of the 
goods." 

In that case, however, opportunity to inspect the goods after they 
reacîied their destination was not a condition précèdent to the buy- 
er's obligation to pay therefor, because he had agreed to pay cash 
on delivery to the carrier. And this was so whether or not he had 
the right to inspect at the seller's place of business in Baltimore. 

Thèse are ail the références to the right of buyer in such a case 
to inspect before the goods reach their destination to which our at- 
tention has been called or that we hâve found. The rule that in such 
a case the buyer has a right of inspection at the place where accep- 
tance is due, i. e., the destination of the goods, views the matter 
ffôrn the standpoint of the buyer. It is unreasonable that he should 
rlot hâve the right of inspection at such place. And this is so, or- 
dinarily at least, because he bas no réasonable opportunity of mak- 
ing an inspection at the point of shipment or else where. To a de- 
gree it favors the buyer over the seller. The seller incurs the risk 
of having the goods, if rejected, on his hands a;t a distance from his 
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place of business. Of course he can avoid this by seeing tbat the 
goods are of the description called for by the contract. But, in view 
of this, it is open to claim that the buyer should not also hâve the 
right of inspection at the point of shipment if the existence of such 
right there will be injurions to the seller, particularly if his right of 
inspection at the place where the goods are destined is a condition 
précèdent both to his obligation to pay for the goods or the freight 
for their transportation, which it ordinarily is and was, at least as 
to the price, under the option hère. Williston on Sales, §§ 473, 478. 
An absolute right to inspect the goods at the point of shipment may 
be injurious to the seller in delaying him in shipping the goods, if 
not otherwise. 

In Pierson v. Crooks, supra, Judge Andrews, in arguing against 
the seller's right to limit the buyer's right of inspection to the point 
of shipment said: 

"It would be a niost embarrassing and inconvénient rule, more Injurious 
even to the dealer or manufacturer than to tlie purchaser, if delivery to the 
carrier was held to conclude the party giving the order from rejecting the 
goods on arrivai, if found not to be of the quality ordered." 

But at least the right of inspection at the point of shipment, if it 
exists at ail in such a case as we hâve hère, is not an absolute right. 
The buyer, if he desires to exercise such right, must fîrst notify the 
seller and request that he be permitted to make such inspection. In 
the absence thereof, the seller is under no obligation to notify the 
buyer of his intention to make shipment and to hold it up until the 
buyer has an opportunity to be présent. To this extent, at least, 
the buyer does not hâve an absolute right to inspect at the point of 
shipment. 

[4] Corning, then, to the statute on which plaintiff in error relies, 
it may be a question whether it has any application to the case we 
hâve hère. It applies "when the seller tenders delivery of goods to 
the buyer." In a sensé, a delivery of goods to a carrier on behalf of 
a buyer is a delivery to the buyer. In the previous section it is pro- 
vided that it shall be "deemed to be a delivery of the goo(îs to the 
buyer." But it is not a delivery to the buyer in the same sensé that 
a delivery to the buyer himself or to his servant is a delivery to him, 
and in previous sections of this Sales Act we find références to a de- 
livery to the buyer, to a carrier, and to other bailees in the same 
connection, in which instances, of course, the words "delivery to the 
buyer" do not include a delivery to the carrier or other bailee on be- 
half of the buyer. But, assuming that this provision of the statute 
does apply hère, it is not an absolute right of inspection which it con- 
fers. The seller is bound to afford the buyer a reasonable opportun- 
ity to examine the goods only on request of the buyer that he be per- 
mitted to make such inspection. There is the same qualification of 
the right to make inspection at the point of shipment which we hâve 
found is the least qualification thereof in the absence of the statute. 
What the plaintiff stipulated for in his telegram was not the right 
on request to make inspection at the loading point as the material 
was shipped, but the absolute right to do so. Giving the def endant's 
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Option the broadest interprétation possible, it can be made to mean 
no more than that the plaintiff shoiikl on request hâve the right to 
make inspection at the loading point as the material was shipped. 
The plaintiff, by his counter telegram, in effect rejected this, and 
stipulated that he should hâve the right of inspection irrespective of 
any request from it. This necessitated that défendant before mak- 
ing shipment should notify plaintiff that it was about to do so, and 
give it a reasonable opportunity to be présent and inspect, and would 
involve delay on defendant's part. If the plaintiff had accepted de- 
fendant's option absolutely, and any portion of the material was load- 
ed when the option was sent, and had been started moving immedi- 
ately on receipt of the acceptance, plaintiff would hâve lost the op- 
portunity of inspecting it at the loading point without any ground 
of complaint of défendant. This would not bave been the case had 
a contract been formed by the acceptance as it was. Défendant could 
not hâve shipped a pound without first notifying plaintiff and giving 
him reasonable opportunity to inspect it. It is true that, if his ab- 
solute acceptance had been followed by a request that he be permit- 
ted to inspect the material at the loading point, he could hâve pre- 
vented shipment of any portion without his first having such op- 
portunity. But plaintiff's acceptance was not followed by such a re- 
quest. He stipulated for an agreement that he should bave the right 
of inspection absolutely when défendant had made him no such offer. 
It must be held, therefore, that the lower court did not err in giving 
the peremptory instruction. 

On the trial the plaintiff offered to introduce évidence tending to 
show that at the time of the negotiations there was an established 
custom in and about Youngstown that, in a transaction involving the 
sale of discard billets, the purchaser had the right to hâve an in- 
specter at the loading point, and that such custom was known to the 
parties. The court, upon objection by défendant, refused to permit 
the introduction of such évidence. Plaintiff in error urges that the 
judgment of the lower court should be reversed because of this re- 
fusai. There are two grounds why it should not be. Such refusai 
is not assigned as error. As heretofore stated, seven errors are as- 
signed, but each in a différent way raises the single question as to 
whether the giving of the peremptory instruction was erroneous. 
The only error which it can be claimed covered this refusai is the 
sixth. It is in thèse words: 

"That sald court erred In refusing and donylng to this plaintiff the right to 
introduce its complète proof on ail the issues in this cause, and in refusiug to 
allow, and not allowing, the jury to détermine said issues." 

This assignment has no référence to the refusai of the court to 
permit the plaintiff to introduce such évidence as to custom, but mere- 
ly to its action in giving the peremptory instruction after the plain- 
tiff had introduced its évidence bearing on the existence of the con- 
tract without hearing its évidence as to damages. Usually a court 
hears ail the évidence bearing on both the right of recovery and the 
amount thereof, and, if it thinks that the défendant is entitled to a 
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peremptory instruction, gives it at the close of ail such évidence. 
This course was not pursued in the lower court, and that properly 
so. After hearing ail the évidence introduced by plaintiff bearing 
on its right of recovery, it gave the peremptory instruction. Plain- 
tiff intended by this assignment to raise the question whether the 
giving of the instruction was not prématuré and nothing else. It filed 
a motion for new trial. It did not urge the refusai to permit the in- 
troduction of this évidence as a ground of the motion. The third 
ground was: 

"That the décision of the court in stoppiug the further trial of said case 
and directing the jury to bring in a verdict for the défendant is coutrary to 
law." 

[5] It is this same question that is raised by the sixth assignment 
of error. 

But the lower court properly refused to permit the introduction 
of this évidence. If the existence of any such custom would hâve 
made a contract out of the communications which passed between 
the parties, it should hâve been alleged in plaintifif's pétition. It was 
not. The pétition based its claim that there was a contract solely 
on thèse communications. As no contract arose out of them, consid- 
ered apart from any such custom, the pétition was bad and subject 
to demurrer. A fact essential to make a pétition good should be al- 
leged. 

Perceiving no error, the judgment of the lower court is affirmed. 
253 F.— 12 
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NORTHERN PAC. EY. CO. v. THOMPSON, County Treasurer, 

THOMPSON, County Treasurer, v. NORTHERN PAC. RY. CO. 

(Circuit Court of Appeals, Nintli Circuit. May 20, 1918.) 

No. 3085. 

1. Taxation iS=s>179 — Public Lands — Railroad Gbant. 

Until approval by ttie Commissioner of the General Land Office, etc., of 
plats for the survey of lands granted to a railroad company, such lands 
are not subject to taxation under Act July 10, 1886; so, where the ap- 
proval was not had until after March, 1915, Montana lands so granted 
were not subject to taxation for that year or the year previous, the Mon- 
tana statutes allowlng taxation only of property having a taxable status 
on the flrst Monday In March. 

2. Taxation <g=3]79 — Public Lands — Bailboaû Gkant. 

Where plats showing the survey of lands granted a railroad company 
were approved in 1915, and in March, 1916, flled in the local land office for 
Montana, the lands were subject to state taxes for 1916, for the land 
must hâve been identifled prior to the flrst Monday in March, so as to 
hâve a taxable status under the Montana statutes, as the plats were re- 
qmred to be in the possession of the land office 30 days before filing. 

Ross, Circuit Judge, dissenting in part 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by the Northern Pacific Railway Company against J. R. 
Thompson, as County Treasurer of Flathead County, Mont. There 
was judgment for plaintiff on two of the three counts, and for de- 
fendant on the other, and both parties bring error. Afiiîrmed. 

Gunn & Rasch, of Helena, Mont., for plaintiff. 

S. C. Ford, Atty. Gen. of Montana, Frank Woody, Asst. Atty. 
Gen. of Montana, and C. H. Foot and T. H. MacDonald, both of 
Kalispell, Mont., for défendant. 

Before GII^BERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The Northern Pacific Railway Com- 
pany brought an action in three counts against the county treasurer 
of Flathead county, Mont., to recover money paid under protest for 
taxes on lands of the company for the years 1914, 1915, and 1916. 
The court below entered a judgment on the pleadings on behalf of the 
railway company on the first two causes of action, and a judgment 
for the défendant on the third cause of action, holding that at the 
time of the assessment of the taxes for 1914 and 1915 the lands of 
the railway company had not been surveyed, but that they had been 
surveyed at the time of the assessment for 1916. The railway com- 
pany by writ of error seeks to review the judgment on the third cause 
of action, and the county treasurer brings a writ of error to review 
the judgment on the first two causes of action. 

[1] The contention that the court below erred in ruling in favor 
of the railway company on the first two causes of action cannot be 
sustained. In conséquence of the décision in N. P. Ry. Co. v. Traill 

■ ' ' -~ ■« 
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County, 115 U. S. 60O, 6 Sup. Ct. 201, 29 L. Ed. 477, holding that un- 
til the railroad company shall hâve paid into the treasury of the Unit- 
ed States the cost of surveying, locating, and conveying the lands 
granted to it in aid of railroad construction the lands are exempt 
from State or territorial taxation, Congress passed Act July 10, 1886, 
c. 764, 24 Stat. 143 (Comp. St. 1916, § 4883), providing as follows: 

"No lands granted to any railroad corporation by any act of Congress shall 
be exempt from taxation by states, territories, and municipal corporations 
ou accoiuit of the lien ot the United States upon the same for the costs of 
sur\'eying, selecUng, and conveying the sauie, or because no tjatent bas been 
issued therefor ; but tbis provision shall not apply to lands unsurveyed," etc. 

By the statutes of Montana it is only property which lias a taxable 
status on 12 o'clock noon on the first Monday in March of €ach year 
that may be taxed for that year. It was shown in the pleadings that 
for ail the lands involved the field work for surveying was done prier 
to the first Monday in March, 1914, but that the plats were not ap- 
proved by the surveyor gênerai of Montana until June 12, 1915, and 
that none of the plats of the surveys was approved by the Commis- 
sioner of the General Land Office until December 17, 1915, and that 
the approved plats were not filed in the local land office until March 
8 and March 15, 1916. It follows that at the time of the assess- 
ments for the years 1914 and 1915 the survey of the lands involved 
had not been completed, and therefore the lands had not then been 
identified, so as to be rendered subject to taxation. 

[2] The railroad company contends that the surveys had not been 
completed on the first Monday in March, 1916, for the reason that 
at that time the approved plats had not been filed in the local land 
office. The purpose of the act of July 10, 1886, was simply to re- 
move an obstacle to the taxation of railroad lands that had been sur- 
veyed. The express exclusion of unstirveyed lands from the opéra- 
tion of the act was unnecessary and superfluous, because of course the 
United States had no lien for the cost of surveys on unsurveyed 
lands. In United States v. Morrison, 240 U. S. 192, 210, 36 Sup. 
Ct. 326, 60 L. Ed. 599, the court discussed the question whether prior 
to an authorized withdrawal for forestry purposes there had been- a 
survey, and said that the surveying of the pubHc lands is an adminis- 
trative act, confided to the control of the Commissioner of the Gen- 
eral Land Office, under the direction of the Secretary of the Interior, 
and that it was compétent for the Commissioner to direct how sur- 
veys should be made, and to require that they should be subject to 
his examination and approval, "before they were filed as officially 
complète in the local land office." This was not to say that a survey 
was not officially complète at any time prior to the filing thereof in 
the local land office. It may fairly be inferred from other language 
of the opinion that a survey is officially complète from the time when 
the last administrative act is done, namely, the approval of the survey 
by the Commissioner, for on page 211 the court said that: 

"The approval of the surveyor gênerai of Oregon did not make the survey 
complète as an officiai act. It stiU remained subject to the exammation and 
approval of the Oommissloner." 
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It is to be conceded that public lands are not regarded as legally 
surveyed in such a sensé as to open theni to sélection, location, sale, 
or other disposition until the approved survey is filed with the local 
land office ; but this is not for the reason that the approval of the Com- 
missioner is insufficient to render the survev complète, but for the 
reason that the local land office has no jurisdiction to deal with lands 
as surveyed until it has on file the necessary records. 

A différent principle is involved in determining whether land grant- 
ed to a railroad company is vested in the company at the time when 
its property becomes assessable for taxes. F"or the purposes of taxa- 
tion, it should be held that lands are surveyed when they are identi- 
fied ; that is to say, when the survey thereof is finally approved. The 
grant to the railroad company was a grant in prsesenti, but title did 
not vest in any particular tract of land until the same was identified 
by a government survey, So far as the décisions hâve gone, the sur- 
vey and the approval of the survey hâve been uniformly recognized 
as the conditions précèdent to the vesting of title so as to render 
lands subject to taxation. ZJ Cyc. 868 : Clearwater Timber Co. v. 
Shoshone County (C. C.) 155 Fed. 612; Robertson v. Sewell, 87 Fed. 
536, 31 C. C. A. 107; Bird Timber Co. v. Snohomish County, 81 Wash. 
416, 143 Pac. 433; Upshur v. Pace, 15 Tex. 531. Said the court in 
Wisconsin Railroad Co. v. Price County, 133 U. S. 496, 505, 10 Sup. 
Ct. 341, 344 (33 L. Ed. 687) : 

"When the government lias ceased to hold any such right or Interest in the 
property as to justify It in wltliholding a patent from the donee or purchaser, 
and it does not exclude him from tlie use of tlie property. then the donee or pur- 
chaser will be treated as the bénéficiai owner of the land, and the same bo 
held subject to taxation as his property." 

There is no force in the suggestion that the filing of the plat of 
the survey marks the limit of the Commissioner's power to disapprove 
the survey and order another. Ile has the same power and to the 
same extent, both before and after the filing of the plat in the local 
land office. The filing of the plat does not abridge or affect it. 
Knight v. United States Land Ass'n, 142 U. S. 161, 12 Sup. Ct. 258, 
35 L. Ed. 974. 

Two décisions of the Department of the Interior are ci'ted to sus- 
tain the contention that a survey is not complète until the plat thereof 
is actually filed in the local land office. The first is E. A. Hyde & 
Co., 37 Land Dec. 164. Ail that vi'as ruled in that case was that the 
survey of certain school lands granted to the state of California was 
not complète until the plat of the survey "was approved by the Com- 
missioner of the General Land Office." Said the Assistant Secretary : 

"Proceedings for survey of public lands hâve not been regarded as com- 
plète, or public lands as surveyed and subject to disposai, uutil approval of 
the plat of survey by the Commissioner of the General Land Office." 

The other citation is Anderson v. State of Minnesota, 37 Land Dec. 
390, ruling that public lands are not surveyed until the approved plat 
of survey thereof is officially filed in the local land office. This ruling 
was made with spécial référence to the right of an applicant to make 
homestead entry on the surveyed land, and the circular of the Gen- 
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eral Land Office of January 25, 1904, was cited, which provides as 
f ollows : 

"Hereafter, vvhen an nppi'oved plat of the survey of any townsliip is trans- 
mitted to the register and roceived by the surveyor gênerai, they will not re- 
gard such plat as offlcially received and flled In their office until the following 
régulations bave been complied with: (1) ïhey will forthwlth poKt a notice in 
a conspicnous place in their office specifyliig the townshlp that has Iteen sur- 
veyed, and stating that the iilat of survey will he flled in their office on a 
day to be fixed by theni and named in the notice, whleh shall not be less than 
tliirty days from the date of such notice, and that on and after such day they 
will be prepared to recel ve applications for the entry of lauds In such 
townshlp." 

On the first Monday in March, 1916, thèse lands had been identified. 
The surveys had been made, and the last administrative act had been 
done to complète them. The only thing that remained to be done was 
to place the file mark of the local land office on the approved plats. 
It appears from the circular of January 25, 1904, that the plats thus 
finally approved must hâve been in the possession of the local land 
office 30 days before they were filed, and consequently they were there 
before the first Monday in March, 1916. Said the court in Wells 
County V. Mclienry, 7 N. D. 246, 252, 74 N. W. 241, 243, referring to 
the situation before the enactment of the act of 1886; 

''The extraordinary spectacle was presented of a récipient of governmental 
bounty escaping one just obligation to the state because it had failed to dis- 
charge another obligation to the gênerai goverinnent. The statu te passed to 
wipe ont such an inéquitable rule should be gtven a libéral construction — one 
which will carry ont the pun^ose of Congress to compel the company to pay 
taxes when they are justly due." 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting in part). I dissent from that por- 
tion of the opinion respecting the third cause of action set out in the 
complaint, and am of the opinion that the plaintiff in the case was 
entitled to a like recovery on that count as on counts 1 and 2, being 
of the opinion that under the décision of the Suprême Court in the case 
of United States v. Morrison, 240 U. S. 192, 36 Sup. Ct. 326, 60 L. 
Ed. 599, the survey of the public lands therein described was not a com- 
pleted act until the approved plat thereof was filed in the local land 
office, and that, as the government survey of the lands was not a com- 
pleted act at the time of the levy of the assessment, the lands involved 
in the third count were not then segregated from the public domain, 
which ségrégation I understand to be essential to any authority of the 
State to tax them. Northern Pacific Ry. Co. v. Traill County, 115 U. 
S. 600, 6 Sup. Ct. 201, 29 L. Ed. 477. 
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THE GBACIE D. CHAMBERS. 

(Circuit Court o£ Appeals, Second Circuit. May 22, 1918.) 

No. 223. 

1. SniPPiNG ®=3l45 — Oaeriage by Wateb— Kight to Freight. 

Freight is earnecl only upon delivery of cargo. 

2. Shipping (g=>152 — BEruNoiNO Feeight. 

Unless the bill of ladlng contains stipulations to tlie contrary, freight 
prepaid must be returned, if for any cause the cargo is not delivered. 

3. Shipping <S=3l.52 — Bii,ls op Lading — Construction. 

Where a bill of lading recited: "Restraiiits of princes and rulers ex- 
cepted." "Freight for the said goods to be prepaid iu full without dis- 
count retained and irrevocably, ship and/or cargo lost or not lost" freight 
prepaid might be retained vvhenever delivery of the cargo was prevent- 
ed because of a restraint of princes ; the meaniiig belng perfectly cloar, 
despite the insertion of the conjunction betvveen tlie words retained and 
irrevocably. 

4. Shipping <S=>1.52 — Fkeight— Rétention— "Kestbaint of Princes." 

Wliere the United States government refused clearance papers to sall- 
ing ve&sels whose voyages would bring them within the submarine dan- 
ger zone, a shipper who had prepaid freight on goods delivered for trans- 
portation on such a sailing vessel cannot recover the same; the act of 
the government amountlng to a ''restraint of princes" within the bill of 
lading, wliich provided for rétention of freight prepaid in case delivery 
was prevented by'such restraint. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Restraints of Kings or Princes.] 

5. Shipping (®=105 — Oaebibbs— Fbeight. 

Goods delivered to a carrier by water, even before actual loading on 
board, are in his custody, and the maritime engagement is then begun. 
Learned Hand, District Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

LiBel by the International Paper Company against the schooner 
Gracie D. Chambers, her tackle, etc., claimed by Florence G. Payne. 
From a decree for libelant, claimant appeals. Reversed. 

Robinson Leech, of New York City, for appellant. 
Stetson, Jennings & Russell, of New York City (R. L. Von Bernuth, 
of New York City, and Frédéric Cunningham, Jr., of Washington, D. 

C, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. September 14, 1917, the schooner Gracie 

D. Chambers began to load a gênerai cargo in the port of New York, 
to be delivered at Bordeaux. Between September 27 and 29 the libel- 
ant Paper Company shipped 120 tons of print paper. September 28, 
at 4:25 p. m., the Treasury Department at Washington telegraphed 
the collector at the port of New York to withhold clearance of ail 
sailing vessels, any part of whose voyages would bring them within 

©saFor other cases see same topfc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the danger zone. There was no officiai publication of this embargo, 
but it was put into effect, beginning September 29, by the refusai of 
clearances to such vessels as applied for them. Both the shippers 
and the shipowners had heard rumors of the embargo as early as 
October 1. 

October 3 the schooner moved out to an anchorage at the Red Hook 
flats, to save wharfage charges and to await clearance. October 4 
the freight was paid against delivery of the bill of lading. October 5 
the master applied to the collector for clearance, which was refused. 
He then applied to the authorities at Washington to except this schoon- 
er from the embargo, on the ground that she had begun to load before 
the order was made. Refusai to allow an exception in her favor was 
not definitely and finally made until October 10. Subsequently the 
cargo was discharged and the ovvners refused to return the prepaid 
freight. 

The bill of lading contained the f ollowing provisions : 

"Restraints of princes and rulers excepted." 

"Freight for the said goods to be prepaid in full without discount re- 
tained and irrevocably, sliip and/or cargo lost or not lost." 

Claimant relies on thèse clauses for a défense to the libel. 

[1,2] By our law freight is earned only upon delivery of cargo. 
The ship may hâve carried the cargo on a voyage of 3,000 miles, and 
to within 1 mile of destination; but the carrier has earned no freight, 
and must return any freight prepaid if he has not delivered. The par- 
ties, of course, may agrée upon a différent rule, and for that purpose 
a clause has been introduced into bill s of lading and charter parties 
from time out of mind that prepaid freight shall not be returned 
"ship lost or not lost." The clause variously phrased is intended to 
cover ail contingencies. If only the loss of the ship were contem- 
plated, the additional words "or not lost" would be meaningless. What 
the parties intend is that the carrier shall keep the freight, even if he 
does not deliver the cargo, unless the failure to deliver be due to the 
carrier's fault, or to a péril not excepted in the bill of lading or char- 
ter party. 

[3-5] The clause in this bill of lading is not very artistically drawn, 
because of the insertion of the conjunction "and" between the words 
"retained" and "irrevocably." Yet the meaning is perfectly clear; 
"retained and irrevocably, ship and/or cargo lost or not lost," means 
retained and irrevocably retained. In the case of The AUanwilde (D. 
C.) 247 Fed. 23'6, the words were "retained and irrévocable," but the 
meaning is exactly the same, to wit, that the prepayment of freight 
was irrévocable and was to be irrevocably retained. The marine 
document in each case contained an exception of the restraint of 
princes. The government's embargo was such a restraint, and an 
exception covered it exactly as it would cover périls of the sea. 

It is to be remembered that goods delivered to the carrier, even be- 
fore actual loading aboard, are in his custody, and that the maritime 
engagement is begun; the goods being bound to the ship for the 
freight and the ship bound to the goods for transportation in ac- 
cordance with the contract. Bulkley v. Naumkeag Co., 24 How. 386, 
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16 L. Ed. 599; Scott v. The Ira Chaffee (D. C.) 2 Fed. 401. The 
money sought to be recovered in this case was paid as freight against 
delivery of the bill of lading, whether earned or not. 

The apparently inéquitable resuit in this case is a temptation to in- 
terfère in a contract made by parties perfectly compétent to con- 
tract, and contracting in the face of the very emergency which sub- 
sequently arose. This is to be especially avoided in construing fa- 
miliar and long-established provisions in commercial documents. 
The District Judge, in the case of The Allanwilde, supra, made an 
additional suggestion to the effect that the carrier was bound to trans- 
ship the cargo. That, however, is a discrétion which is to be prop- 
erly exercised on behalf of the shipper, when he is not présent or 
cannot be communicated with, which is not this case. It is also a 
privilège which the law gives the master, as representing the owner, 
to earn his freight if he will lose it by abandoning the voyage. The 
District Judge thought that if the ship had broken ground — e. g., if she 
had sailed a mile — the prepaid freight might be retained. Clearly it 
could not be retained for that reason, because under our law it is not 
earned until delivery of the cargo. Only the clause in the bill of lad- 
ing could authorize the rétention. 

The case of The Tornado, 103 U. S. 342, 2 Sup. Ct. 746, 27 L. Ed. 
747, is not applicable. The voyage in that case was completely frus- 
trated by a fire which rendered the ship unseaworthy and unable to 
proceed within a reasonable time. The question involved was the 
right to transship the cargo. The carrier claimed a lien upon the 
cargo for his freight on the ground that he had been deprived of 
his right to transship it and so earn his freight. No freight was pre- 
paid or payable, and none had been earned. The court held that the 
parties had contracted with référence to a particular vessel which no 
longer existed, and likened the case to that of Taylor v. Caldwell, 
3 Best & Smith, 826, in which the owner of a music hall was excused 
from his contract to let it for a performance because it had been 
burned down. If the contract in the case of the music hall had con- 
tained a provision that the owner was to be liable, even if it burned 
down, the conclusion would obviously hâve been différent. The House 
of Lords in the case of Coker v. Limerick S. S. Co., 34 Law Times 
Rep. 18, lately decided that the shipowner was entitled to recover 
freight payable on signing bills of lading, although the vessel and 
cargo were burned during the loading, and before the voyage began, 
but after bills of lading were signed; the English law on the sub- 
ject of prepaid freight being the same without any spécifie contract as 
our law is when the contract provides that it shall be retained. 

Our décision in National Steam Navigation Co. v. International Pa- 
per Co., 241 Fed, 861, 154 C. C. A. 563, requires the decree to be re- 
versed, and what was said in Océan S. S. Co. v. United States Steel 
Products Co., 239 Fed. 823, 152 C. C. A. 609, as to the retaining of pre- 
paid freight, being concededly obiter, is not controlling. 

Decree reversed. 

LEARNED HAND, District Judge (dissenting). Under the Amerî- 
ôan rule, prepaid freight, which is not earned till the voyage is com- 
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pleted, may be recovered back. Griggs v. Austin, 3 Pick. (Mass.) 20, 
15 Am. Dec. 175. Hence under oiir law the claimants must rely wholly 
upon the clause in the bill of lading. It must bé conceded that in 
England prepaid freight is now recoverable, even though the ship hâve 
never broken ground, but is burned at her pier. Coker v. Limerick 
S. S. Co., 34 Times Law Reports, 18. We hâve therefore to détermine 
vv^hat meaning to ascribe to language which, like ail that used in such 
documents, is scarcely more than a skeleton of the thought's body. 

]\Iuch could be said for the libelant's position, had the clause merely 
read "retained irrevocably" ; but it did not. We must take the addi- 
tion as qualifying the meaning by the conditions which it introduces. 
The loss of the ship is one condition, and it is urged that the other in- 
cludes every possible contingency in which tlie ship is not lost. Read 
verba]ly this may be so ; yet if one in this way mal<es the two 
alternatives logically exhaustive, the resuit is to give no meaning what- 
ever to the added conditions. They can, I think, hardly bave been 
intended merely as an intensive, and, if tliey bave any quah'fying value 
at ail, I see no other so natural as to include contingencies which should 
frustrate the venture after its inception. At least this, it seems to me, 
is the most extended meaning which it can bave. 

So much for mère textual considération of the language. However, 
as in ail such cases, the meaning of words is best gathered from the 
purpose that informed them, and that purpose, taken from the stand- 
point of a fair observer, was to meet the possible difficulties which 
might arise in the performance of the contract. If a ship breaks 
ground and is lost, or returns to her port of departure, the .shipper bas 
got nothing for bis freight. From bis view it is an injustice that the 
ship should hold prepaid freight. Yet the ship bas performed part 
of the service, and from its view the prepayment may be taken at 
least in part as compensation for the service so far performed. The 
ship has given a part of her time ; her loss is actual. There is, there- 
fore, an entirely understandable reason why the shipper should accent 
the hazard of the voyage once begun. A nicer justice might, it is true, 
apportion the prepayment to such time as the ship had in fact lost, if 
the frustration was partial, but there are obvious practical difficulties 
in such a course. 

This, however, is not the case of frustrating a voyage, but a contract, 
and, looked at from the time when the contract was made, it can hardly 
be thought that the shipper was to bear, not only the chance of the 
voyage, but of the contract. Because, if the contract be frustrated be- 
fore loading the ship has lost nothing, and if the frustration occurred 
before breaking ground at most nothing beyond détention while load- 
ing and discharging. She remains available for carriage during the 
same period as before. If one construes the clause as justifying her 
rétention of the prepaid freight, she is in effect given two freights for 
the same period. Such a conclusion can hardly be within the compass 
of what the shipper would hâve conceded or the owner demanded, had 
they been faced with the possibility at the outset. Therefore I think 
the resuit was not within the intention of the parties, when in one way 
or another some construction must be imposed upon a mère outline of 
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intent like this. I conclude, therefore, that the clause applies to the 
voyage only, and that if the voyage be frustrated in limine — that is, 
before ground broken — it does not entitle the owner to retain the 
freight. 

The authorities, so far as they go, are at least not to the contrary. 
In The Tornado, 108 U. S. 342, 2 Sup. Ct. 746, 27 h. Ed. 747, the ship 
was destroyed at her pier, and the owner sued the cargo, demanding 
freight, because he had not been allowed to complète the voyage in 
another bottom. The headnote says that the freight was to be paid 
upon delivery, but an examination of the record does not bear out the 
statement. In any event the court decided that the shipper was ab- 
solved from further performance on account of the frustration of the 
voyage in limine. The implication at least was that, had the vessel 
broken ground, the resuit might hâve been différent. While it is hard 
to see how the owner could in any case hâve recovered more than 
damages, that point was not raised, and the case seems to me an au- 
thority for the proposition that a frustration in limine puts an end al- 
together to the contract of affreightment. Now, I suppose no one 
would contend that the resuit would be différent under the clause at 
bar if the ship had been burnt. If so, I cannot quite see why the 
owner should be allowed to keep his unearned freight, and yet under 
The Tornado, supra, not be allowed to sue because he was prevented 
from eaming the freight. The Allanwilde (D. C.) 247 Fed. 236, went 
further than need be hère, further perhaps than I should care to go. I 
hâve found no other case in point. Prepayment clauses under our law 
must be construed as intended for security rather than insurance to- 
the owner. I am disposed, therefore, to look narrowly upon a clause 
like this, which seeks to impose upon a shipper, not only the risks of 
a voyage, but a gratuity for a voyage never undertaken. 

I dissent. 
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DALTON ADDING MAOH. CO. et al. v. ROOKFOKD MILLING MAOH. 

00. et al. 

(District Court, N. D. Illinois, B. D. October 8» 1918.) 

No. 84. 

1. Patents ®=j68 — Vaudity — Priob Pubucatiow. 

A prlor patent for a machine, although thel machine may not bo 
practlcally operative, may operate as a prier publication, wbich wlll in- 
validate a subsequmt patent to another, which embodles tbe same 
princlple in an operative machine. 

2. Patents <S=>32 — Iufbioveuent — ^Pbebumption fbou Grant or Skpabatk 

Patents. 

There is a presmnption, from the grant of separate letters patent for 
two Improvements on the prior art, that there is a spedlic différence be- 
tween the inventions. 

3. Patents <3=349 — Surr roB Infrinoement — Peooï or Uthjtt of Peiob 

Structure. 

As agalnst complalnant In an infrlngement suit, the presumption 
of utility of the machine of a prlor patent is greatly strengthened by 
the fact that complalnant for many years represented It to be oseful. 

4. Patents (g=»66 — Anticipation — Opebativeness or Pbior Machines. 

The machine of a patent relied on as an anticipation is not to be 
deemed inoperatlve, if it can be made to work by a slight altération. 
6. Patents ®=»46 — ^Anticipation — Opebativeness of Pbiob Devicb. 

The test of operativeness is to ascertain whether the patented devlca 
does, even hnperfectly, perform the things claimed for it in the methoda 
described. 

6, Patents (3=>49 — Peesumption of Validitt — Pbimabt Invention. 

The presumption of validity of a patent for a primary invention, 
covering a machine absolutely new in the art, is much strouger than in 
the ordinary case. 

7. Patents iS=»328 — Validity and Infbingement — Addino Machine. 

The Hopkins patent. No. 1,039,130, for an adding and writlng machine, 
as to the adding machine claims is valld, but is for an improvement 
on a prior machine, and limlted to the précise structure shown; also 
held not Infringed by a machine made under another improvement 
patent. 

In Equity. Suit by the Dalton Adding Machine Company and the 
Addograph Manufacturing Company against the Rockford Milling 
Machine Company and others. On final hearing. Decree for dé- 
fendants. 

Banning & Banning, of Chicago, 111., for plaintiffs. 
Miller, Chindahl & Parker, W. Clyde Jones, and L,incoln B. Smith, 
ail of Chicago, 111., for défendants. 

SANBORN, District Judge. Thîs îs an infringement suit on pat- 
ent No. 1,039,130, issued to the Addograph Company September 
24, 1912, on application filed January 24, 1903,, by Hubert Hopkins, 
for a patent on an adding and writing machine. The défenses are 
noninfringement and invalidity in part. A gênerai idea of the inven- 
tion may be had by consulting Dalton Adding Machine Co. v. Moon- 
Hopkins Bi lling M. Co. (D. C.) 223 Fed. 51 ; Moon-Hopkms Billing 

«s»For otb«r cun m* wm« toplc A KBY-NUMBBR in aU Kejr-Numbartd Di(Mto A InduH 
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Mach. Co. V. Dalton Adding Mach. Co., 236 Fed. 936, 150 C. C. A. 
198. The patent contains 284 claims, of which 44 are in suit, relai- 
ing only to the adding machine feature, and not to the typewriter. 

The really important question is whether Hopkins is to hâve the 
crédit of converting the Burroughs machine, with its 81 keys, into 
a 10-key machine, which will do the same work, or whether a prior 
inventor, Helmick (No. 630,053, of August 1, 1899), is entitled to 
this important advance in the adding machine art. Very briefly 
.stated, this advance consisted in the employment of a movable stop 
field, by which ail but 10 of the Burroughs 81 keys, and ail but 10 
of the same number of connections between keys and stops, are dis- 
pensed with. The question of priority dépends on whether Helmick 
produced an operative machine, or whether the 10-key, principle 
was known to him, or made the subject of a printed publication by 
him, before Hopkins entered the field. 

[1] Rev. St. § 4886, as amended March 3, 1897 (Comp. St. 1916, 
§ 9430), provides that the inventor of a new and useful machine, 
manufacture, etc., "not known or used by others in this country be- 
fore his invention or discovery thereof, and not patented or described 
in any printed publication in this or any foreign country before his 
invention or discovery thereof, or more than two years prior to his 
application," may obtain a patent therefor. Now, it is obvious that 
the only question in relation to a machine cannot be whether it is 
piactically operative in ail its parts as held in Besser v. Merrilat Core 
Co., 243 Fed. 611, 156 C. C. A. 309 (where the inventor's concep- 
tion was fundamentally defective), since the very gist of the discov- 
ery may be a new subcombination, or an improvement designed to 
be added to an already established machine. The new conception 
might be complète in itself, and the patent covering it operate as a 
prior publication, or as showing prior knowledge or use, although 
the patentée might make a mistake in combining it with such prior 
machine, so that the combination would not operate. 

This distinction is well illustrated by the Helmick patent referred 
to. It might fuUy describe the mechanism by which the 81-key op- 
ération of Burroughs was changed into the 10-key opération, and 
yet fail to make a fully operative adding machine by not correctly 
describing the old System of carrying wheels or of recording the re- 
suit. Helmick made a mistake in one of his patent drawings, so that 
a machine built exactly like the drawing shows the wrong figures. 
But he still described an operative mechanism by which the use of 
81 keys is reduced to 10. Therefore he ought not to be deprived of 
the crédit of having discovered a new principle, and of exhibiting 
it in a prior publication, becavise he maj' not hâve produced a com- 
plète adding machine. In the Besser Case the device could not be 
made to work by the use of galvanized iron in an expansible and con- 
tractible core, because galvanized iron possesses no resiliency, and so 
was radically defective. If this be the proper conclusion, it is obvi- 
ous that the novelty of Hopkins, coming later than Helmick, does 
not réside broadly in a 10-key machine, but merely in his particular 
development of the 10-key principle. 
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"If one inventor précèdes ail the rest, and strlkes out sometliliig whltli 
Includes and underlles ail that they produce, he aequires a monopoly, and 
subjec'ts them to trlbute. But if the advance towards the tliing deslred Is 
graduai, and proceeds step by step, so that no one can claim the complets 
whole, then each is entitled only to the spécifie form of device which he pro- 
duees, and every other inventor is entitled to his own spécifie form, so lonj; 
as it differs from those of his competitors, and does not include theirs." 
O. & N. W. Ry. O. V. Sayles, 97 U. S. 554, 24 L. Ed. 1053. 

[2] There is a presumption, from the grant of separate letters 
patent for two improvements on the prior art, that there is a spécifie 
différence between the inventions. Kokomo Fence Machine Co. v. 
Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 521, 47 L. Ed. 689. 

"If the combination eonstituting the invention claimed in the subséquent 
patent was new, or if the Ingrédient substituted for the one withdrawn was a 
newly discovered one, or even an old one performing some new funetion, and 
was not known at the date of the plaintiff's patent, as a proper substitute 
for the ingrédient withdrawn, it would avoid the infringement, as a new 
combination or a newly-dlseovered ingrédient substituted for the one omit- 
ted." Gould v. Rees, 15 Wall. 187, 21 Iv. Ed. H»; Ries v. Barth Mfg. Co., 13(5 
Fed. 850, 60 O. C. A. 528 (7th Circuit). 

The objection of the inoperativeness of the Helniick machine is 
presented under quite unusual circumstances. The following facts 
appear in évidence : 

The plaintifïs owned the Helmick patent from 1903 until it expired. 
After the purchase of the patent in 1903, the plaintiffs caused it to be 
reissued, with certain amendments fo the spécification, and with addi- 
tional and broader claims, thus representing and asserting the patent- 
abihty of the invention (and the operativeness of the disclosure), and 
receiving from the United States a grant based upon such représenta- 
tion. From 1906, when the first Hopkins machine was sold, until 1913, 
when the Hopkins patent issued, the plaintiffs' machine was marked 
and sold under the Helmick patent. The plaintiffs thereby held out 
the patent to the public as a valid patent, and gave waming to the 
public and to any possible competitors that they asserted and claimed 
a monopoly under that patent. The plaintiff Dalton Adding Machine 
Company, under its former name of Adding Typewriter Company, was 
the défendant in a suit brought by the Standard Adding Machine Com- 
pany for infringement of certain patents, and in that suit defended on 
the ground that the Hopkins machine was, in gênerai, the machine of 
the Helmick patent, modified to employ the swinging type segments and 
the swinging rack segments of the Burroughs patents. 

The présent plaintiffs brought suit against the Moon-Hopkins Billing 
Machine Company for an infringement of the Helmick patent. In that 
suit the plaintiffs alleged that after they had become deeply involved in 
the enterprise of manufacturing and selling inventions of the said Hu- 
bert Hopkins, and had expended in such enterprise a large sum of 
money, they learned of the existence of the Helmick patent, and found 
that the inventions and improvements sold to them by the said Hubert 
Hopkins were subordinate to, and built upon, and embodying the plan 
and principle of opération described and claimed in, the said Helmick 
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patent, and that it was necessary to purchase the said Helmick patent 
in order to protect their business, and to prevent the loss of the large 
sums of money that they had already invested and expended. That suit 
was begun in July, 1911, and was prosecuted until after the issuance of 
the Hopkins patent, and after the institution of another suit against the 
same défendants on the Hopkins patent, when the suit on the Hel- 
mick patent was voluntarily dismissed by the plaintiffs. During the 
prosecution of the Hopkins application in the Patent Office the Helmick 
patent was cited as a référence on many claims, some of which were 
rejected on such référence ; but the applicant made no contention that 
Helmick was inoperative. 

[3] While thèse facts did not, strictly speaking, create an équitable 
estoppel in favor of the défendants, because they were not in the same 
business at the time, and were not misled hy the acts of the plaintiffs, 
yet they do greatly strengthen the presumption of operativeness, and 
place the plaintiffs in inconsistent positions, from which it is difficult 
to see how they can be extricated. Rice-Stix Dry Goods Co. v. J. A. 
Scriven Co., 165 Fed. 639, 91 C. C. A. 475; Stockland v. Russell 
Grader Mfg. Co., 222 Fed. 906, 138 C. C. A. 386. It is a most preg- 
nant proof of utility that plaintiffs for years represented the Helmick 
patent to be useful. Works v. Betts Machine Co. (C. C.) 27 Fed. 301. 

In addition to the above reasons for believing the Helmick device 
operative, an actual trial of a machine constructed by a workman not 
sicilled in adding machines shows that the device does correctly make 
the proper addition. It truly shows the numbers struck by the keys, and 
the final sum. It is slow, difficult to operate, and easily put out of 
order; but it will correctly add. Tbis is ail that is requisite to show 
operativeness, in the view of the patent law. The correction of the 
imperfect drawing was clearly a matter requiring only mechanical skill, 
as appears from inspection of the patent, and from the fact that a 
workman unskilled in the adding machine art made an operative ma- 
chine from the spécifications and drawings. 

[4] A patent relied on as an anticipation is not to be deemed inop- 
erative, if it can be made to work by a slight altération. Dashiell v. 
Grosvenor, 162 U. S. 425, 16 Sup. Ct. 805, 40 L. Ed. 1025. In that 
décision the question is discussed by Justice Brown, who says : 

"It does not seem probable that the patentée would hâve taken out a 
patent for a whoUy Inoperative combination, especlally In vlew of the fact 
that there were at least half a dozen operative devlce.s already In existence 
upon which his was clalmed to be an Improvement. Inoperative devices are 
frequently set up as anticipations, but they are usually .such as hâve proven 
to be so far f allures that the Inventor has not taken out patents for them, 
and are i-esuscitated for the purpose of showlng that other machines similar 
to the oue patented hâve been invented before. The very fact that a ma- 
<,'hine is patented is some évidence of its oi)eratlveness, as well as of its utili- 
ty, and where a rnMel is constructed after the design shown In a patent 
which is not perfectly operative, but can be made so by a slight altéra- 
tion, the inference is that there was an error in worklng out the drawings, 
and not that the patentée dellberately took out a patent for an inoperative 
■device." 

"Persons possessed of the most brlUlant conceptions are sometimes the 
poorest mechanies." Packard v. Lacing Stud Oo., 70 Fed. 66, 16 C. O. A. 
<i39. 
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[5] Imperfections in a machine, not affecting the substance of the 
invention, and which are curable by mechanical skill, do not render 
the patent inoperative. Pickering v. McCuUough, 104 U. S. 310, 26 L- 
Ed. 749; The Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 788, 31 L. 
Ed. 863. 

"Tlie test of operatlveness is to ascertain whether the patented device. 
does (even lamely and linperfectly) perform the acts claimed for it In tho 
methoid described, and (perhaps) for the reasons given." Engineer Co. v. 
Hôtel Astor (D. O.) 226 Fed. 779; Id., 226 Fed. MO, 141 C. C. A. 553. 

[6] The Helmick invention meets this test. It describes a machine 
absolutely new in the art, and is clearly a primary invention. Such 
an invention should not be held inoperative without ample proof. The 
presumption o£ validity is much stronger than in the ordinary case. 
Von Schmidt v. Bowers, 80 Fed, 121, 25 C. C. A. 323 ; Scott v. Fisher, 
145 Fed. 915, 76 C. C. A. 447. It requires but slight évidence of suc- 
cessful opération to avoid the défense of want of utility of a patent 
sued on. Thayer v. Wold (C. C.) 142 Fed. 776; Wold v. Thayer & 
Chandler, 148 Fed. 227, 78 C. C. A. 350. Under the facts shown in 
évidence, it should require very strong proof to avoid the patent. 

[7] The Helmick patent being valid, both Hopkins and Sunstrand 
(under whose patent the alleged infringing machine is made) are tcv 
be deemed improvers on Helmick, and each entitled to his own form, 
if there is a patentable différence between them. As already seen, Hel- 
mick's invention consisted in the use of a movable stop field, by bring- 
ing the 10 keys into co-operative relationship with the 81 stops. The 
chief différence between Hopkins and Sunstrand is that the former 
employs a direct and immovable séries of Connecting links between 
keys and the rows of stops, and a like séries between the respective rows 
of stops and the printing device, while Sunstrand employs in each in- 
stance a séries of Connecting links, which are fixed with relation to- 
the keys, but movable with relation to the field of stops. Each has 
thus a différent mode of opération, a patentable différence which {& 
enough to distinguish the two forms, and to show noninfringement. 
Being improvers on Helmick, each is entitled to his own construction. 

The bill should be dismissed, with costs. 



KNAPP y. WILL & BAUMER CO. 

(District Court, N. D. New York. October 7, 1918.) 

1. Patents <S=»328 — Validitt and Infmngement — Design for Candle. 

The Knapp design patent. No. 44,480, for an omamental design for a 
candie, shows a new combination of old éléments, which discloses in- 
vention ; also held infringed by a candie which has substantially th& 
same structure and design, producing the same gênerai effect on the 
beholder. 

2. Patents ®=a41 — Invention — Design — ^Novelty. 

A design, to 1» patentable, must disclose originallty and the exercise of 
the inventive faculty; but invention may réside in a new combination 
of old éléments, such as to give a new and an omamental effect. 

$s»For otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
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3. Patents <S=>174 — Infbingembnt — Patent for Improvement. 

If a défendant appropriâtes a patented invention and improves upon 
It, and obtains a patent, hls patent gives hlm an exclusive right to the 
improvement, but no right to use the invention of the prior patent. 

4. Patents <s=>252 — Inpbingement — Designs. 

It is not necessary to con.stltute Infringement of a design patent that 
tlie simllarity be so précise that every purchaser would be misled, but 
It is suffident If ordinarlly the ordlnary purchaser would be. 

In Equity. Suit by Edward J. Knapp against the Will & Baumer 
Company. On final hearing. Decree for complainant. 

Suit in equity to restrain alleged infringement of design United 
States letters patent of August 12, 1913, to Edward J. Knapp, No. 
44,480, and for an accounting. 

Harry de Wallace, of Syracuse, N. Y., and Wm. G. Henderson, of 
Washington, D. C. (W. B. Matterson, of Syracuse, N. Y., of coun- 
sel), for plaintiff. 

Arthur E. Parsons, of Syracuse, N. Y. (Howard P. Denison, of 
Syracuse, N. Y., of counsel), for défendant. 

RAY, District Judge. [ 1 ] The patent in suit, United States letters 
patent No. 44,480, dated August 12, 1913, and issued to Edward J. 
Knapp, the complainant, is for a design and the claim reads : 

"The omamental design for a candie as shown and described." 

The spécification contains the following description : 

"The design, as illustrated in the drawing, is a pillar or column, substan- 
tially square in cross-section, mounted upon a substantially eylindrlcal 
longitudinally fluted pedestal, and surmouuted by a bell-shaped cap, with 
its base Unes set back froni; the square edges of the pillar top." 

We hâve then the following éléments in combination, which make 
up the patented design or omamental candie, and each élément must be 
deemed material, viz. : (1) The pillar or column, square in cross-sec- 
tion; (2) the substantially cylindrical longitudinally fluted pedestal; 
and (3) the bell-shaped cap, with its base Unes set back front the square 
edges of the pillar top. The whole candie is made intégral. In this art 
a bell-shaped cap surmounting the pillar or column of the candie was 
old. The cylindrical longitudinally fluted pedestal was also old. A 
cylindrical pillar or column was also old, as were pillars or columns of 
varions and many other shapes. It is claimed by complaint that the 
square column was not old. The évidence shows beyond question that 
the so-called Cleopatra candie was old. The pillar of this candie is 
square, but not of the same diameter f rom top to bottom. It slopes and 
narrows the column gradually ând uniformly from base to top. It wâs 
not made in the United States, so far as appears, but was imported, 
and sold and used hère long prior to the granting of the patent in suit. 

The claim for this patent, as first presented, read : "The omamental 
design for a candie as shown." The words "and described" were added 
by amendment after rejection by the examiner. The présent spécifica- 
tion, as above quoted, was put in by amendment in place of the fol- 
lowing: 

<$s»For otber cases see same toplc & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 



KNAPP V. WILL A. BAUMER CO. 193 

"Of whlch the followlng Is a spécification, référence being had to the 
accompanying drawing, forming a part thereof. The figure is a perspective 
View of the candie, showing my new design." 

On appeal, after rejection the applicant said: 

"It is submltted that the design, consistlng of the square column resting 
upon a cylindrical pedestal and mounted by a bell-shaped cap, whose base 
Unes are set hack from the square edges of the column, thus havlng an olîset 
between the fiai sides of the plUar and its cylindrical pedestal, and an offset 
at the top between the square edges of the column and base Une of the 
cap, is not sliown in any of the références cited." 

On appeal the examiners in chief said : 

"There appears to be a certain unity in design between a rectangular form 
of the candie and that of the tip, whlch possewses sorae degroe of novelty 
and invention." 

On this the reversai seems to hâve been based, and it follows, I 
think, that the novelty found in this combination consisted, not in the 
square form of the candie, but in the peculiar and, as found, novel 
combination of the bell-shaped tip with the square column ; that is, the 
setting hack of the base of the bell-shaped cap from the square edges 
of the square column having flat sides. While, in viewr of the prior 
art, it may be doubted whether there is patentable invention in this 
combination containing this feature, I am inclined to hold the patent 
valid, as the presumption is in its favor. This candie is certainly at- 
tractive and ornamental, and the combination is new. Complainant's 
candie is not designed for use as a light giver, a burner, but as an 
ornament. As compared with the round candie, the square candie as 
a burner, or for lighting purposes, would be and is inf erior. The square 
candie would not show utility or improvement. It would burn down 
f aster at the sides than at the corners, and cause waste and an inferior 
light. 

There is no prior art showing the combination of the patent, but each 
and every élément, standing alone, is substantially old. The coach 
candie, Defendant's Exhibit T T, shows a bell-shaped cap set hack 
from the rounded top edge of the column, which is cylindrical; but 
the shoulder is not square, but rounded and curved, forming a sort of 
trough between the rounded edge of the cylindrical column and the 
base of the bell-shaped top. Therefore the bell-shaped cap does not 
hâve its base lines "set back from the square edges of the pillar top." 
The pillar top, or top of the pillar of this "coach candie," Exhibit T T, 
does not hâve square edges or a square shoulder, as does the camplain- 
ant's candies, but still the edge of the bell-shaped top is set back from 
the edge of the column. As to patentability I may cite Bush & Eane 
Piano Co. v. Becker Bros., 222 Fed. 902, 138 C. C. A. 382 (2d Circuit), 
where the court said : 

"The drawing of the design shows an ùpright piano case in the conven- 
tional form. The casual observer, unless hls attention were pa:rticularly 
directed to the new features, would hardly be abla to distlngulsh the pat- 
ented design from raany of the designs found in the prior art. However, we 
agrée with Judge Hazel In the statement that: 'On comparison with the 
prior art. because of the configuration of the colums, the paneling, and tbe 
Bubstantiallty thereof, it Is easily distinguishable from other upright pianos.' 
253 F.— 13 
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There are some characterlstlc features of the design In controversy wlilch 
dlstingulsh It from those of the prior art, although the gênerai contour of 
the case is alike in ail, and sereral of the cases of the prlor art show de- 
signs which, to the ordinary purchaser, whose attention is not called to dé- 
tails, would seem to embody the principal features of the design of the pat- 
ent. Nevertheless, havlng in mlnd the rule applicable to design patents, we 
cannot say Umt it is anticipated or void for laek of patentability." 

In Grdle v. City of Eugène, Or., 221 Fed. 68, 137 C. C. A. 18, the 

court held : 

"That each separate élément In a patented design was old does not négative 
Invention, wliich may réside in the manner in virhich they are asseinbled." 

In Ashiey v. Weeks-Numan Co., 220 Fed. 899, 136 C. C. A. 465, the 
same doctrine was expressly held : 

"Tested by thls ruJe, the défendant infringes. It is true that there ara 
some dlfiferences between the design of the complalnants and the design of 
the défendant. But the différences are différences of détail, and not of sub- 
stance. The défendant has not made a Chinese copy of the complalnants' 
inkstand, and yet it impaits to the mlnd the same gênerai appearance, 
which would deceive an ordinary observer into buylng one inkstand believ- 
ing it to be the other." 

[2] It is well settled, if ever there was any question, that a design, 
to bie patentable, must disclose originality and the exercise of the in- 
ventive faculty. Smith v. Whitman Saddle Co., 148 U. S. 67.5, 13 Sup. 
Ct. 768, 37 h- Ed. 606; Steflfens et al. v. Steiner et al, 232 Fed. 864, 

147 C. C. A. 56. It is also settled that invention may réside in a new 
combination of old éléments, such as to give a new and an omamental 
efifect. This combination is ornamental, and it is new, in that the 
complainant's candie is made up of the pedestal, old, combined with 
a square column of equal diameter from pedestal to tip, with plain flat 
sides, such square columns being old, but not in the candie art, forming 
a new combination of pedestal and square column in so far as the form 
of the column is concerned; and the combination as a wholp is also 
new, in that the joining of such a pedestal and column, so combined 
with the tip, in the manner described, is also new. This combination 
of thèse éléments is a new combination, and it is ornamental. No one 
had made this combination before, or produced this eflfect. This art 
of making ornamental candies was old and crowded, and it is some 
évidence of invention, as distinguished from mère skill, that no one 
had formed this combination of old déments before. This is not the 
case of a mère choice of old forms, as the substitution of the oval shape 
for the circular in a lacing hook, but involves change of form of candie, 
and also the method and form of combining the substituted form of 
column with other éléments. The resuit was a new form of candie 
with a distinctive and pleasing effect. 

In Strause Cas Iron Co. v. Wm. M. Crâne Co., 235 Fed., 126, 131, 

148 C. C. A. 620, 625, the court (C. C. A. 2d Circuit), said : 

"The test for invention is to be considered the same for designs as for me- 
chanical patents; 1. e., was the new combination wlthin the range of the 
ordinary routine designer? We belleve that any one startlng to design sad- 
irbns, with the art beïore hita, and governed only by considérations of propor- 
tion and plan, would bave had no difflculty in making the plaintiff's iron." 
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In Steflfens et al. v. Steiner et al, 232 Fed. 862, 147 C. C. A. 56, the 
court (C. C. A. 2d Circuit) held : 

"To sustaln a design patent, the design must involve sometUng more 
than mère mechanical skill ; and wliether the assembling of old design élé- 
ments into one unitary design is patentable dépends on whether, in the par- 
ticular case, such assembling rlses to the level of invention and the resuit 
possesses originality and beauty." 

There is this to be said: That in complainant's candie, as in ail 
candies, the column rests upon the pedestal and the tip upon the column. 
This is the order of assembly in ail candies. Having selected a square 
f orm of column of equal diameter f rom base to top, with plain flat sides 
and without ornamentation of any kind, it was joined in the old way 
to the old and well-known pedestal before described. Then came the 
sélection with the aid of the prior art of a tip and also the adoption of 
a mode or form of combining it with the column. Hère we find a 
departure f rom the prior art and a new combination in one harmonious, 
ornamental whole. We find some degree of originality and beauty. 
This involved more than mère sélection and assemblage. AU this was 
not mère mechanical act. A skilled mechanic or candie maker might 
hâve hit this combination, and he might not. In a somewhat crowded 
art, no one had. 

Having arrived at the conclusion that the patent is valid, the ques- 
tion is presented: Does the défendant infringe? The defendant's 
candie has the same cylindrical longitudinally fluted base or pedestal 
as does complainant's candie. Its pillar or column is square in cross- 
section, except that a depressed panel is eut out from the pedestal 
to the top of the column on each of the four otherwise flat sides. The 
sides of defendant's candie are not flat, because of this dépression. 
This dépression occupies about two-thirds of the width of each side. 
Still the gênerai form of the column is square. Where the column 
joins the bell-shaped cap, which is substantially identical with com- 
plainant's cap, there is no shoulder, except at each of the four cor- 
ners of the column. There is no setting back of the base lines of the 
bell-shaped cap from the square edges of the pillar top, except at 
and adjoining the four corners. There we find this setting back. 
Place the two candies side by side, or at a short distance from each 
other, and we perceive this différence in the structural appearance 
of the two candies ; but place them at a considérable distance from each 
other in the same room, and from the observer, and the gênerai ap- 
pearance and eflfect is the same. We would not, under such circum- 
stances, note the différence in appearance or form of the candie, un- 
less examining for a différence. It would make a différence wheth- 
er the room were brilliantly or dimly lighted in noting this dift'erence. 
It should also be noted that défendant has eut off the corners of its 
bell-shaped top, or tip, giving it eight sides (not ail of the same width, 
however), instead of four sides; but this does not change the gên- 
erai appearance. 

On the market the horizontally fîuted cylindrical pedestal is at- 
tractive in the combination. When the candie is in its stick or socket, 
this is to an extent immaterial, as the pedestal is mostly hidden from 
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sight. But it was old, and défendant had the right to use it. The 
bell-shaped cap was old, ahd défendant had the right to use it. I 
think the substantially square candie, as shown in the Cleopatra can- 
die, was old, and that défendant had the right to use that form. "Mod- 
em Soaps, Candies and Glycerin," by Lamborn, published in 1906, 
says (page 526) : 

"Candies are molded in a great varlety of sliapes; the most common 
shape being that of a plain cyliiider of varylng dlameter and length. A 
great varlety of oruamental fonns for religious and décorative pnrixises are 
molded in numerous prismatlc cross-sectlons, as square, triangular, octagonal, 
etc. ïhey may also be molded, longitudlnally or spirally fluted. The latter 
form was orlginally tumed In a lathe, but Is novv made in molds, and in eject- 
Ing the candies from such molds the candies are made to rotate. Becorated 
candies are of every color, shape, and design. Red, green, pink, white, and 
yellow are the most popular colors. The décorations are made of wax, and 
put upon the candies by hand. The wax is colored, so as to give the 
decorator's artistic taste the widest iMSsible range." 

The combination of thèse éléments, substantially as shown, except 
the setting back mentioned, and the plain, square column of equal 
diameter from its base to its top, was old (see the Cleopatra candie), 
and défendant had the right to use that combination ; but the pecul- 
iar formation of the top end, where the bell-shaped tip joins the col- 
umn in combination with a square column of uniform diameter from 
base to top, was new. This the défendant, in view of the patent, 
had no right to appropriate and use. Défendant did appropriate this 
set-back formation, so far as the four corners of the candie are con- 
cerned, but not in its entirety, for it eut away a portion of each of 
the flat sides of the column, making the dépression mentioned, and 
eut back up to the very base of the bell-shaped cap. Hence, except 
at the corners, as stated, there is found in defendant's candie no set- 
ting back of the base lines of the cap from the square edges of the 
pillar top. Défendant also appropriated in his combination the square 
form of equal diameter from base to top of the column, cutting a 
depressed panel therein on each side. 

It is not the case of "a Chinese copy," but still complainant had a 
new and a novel design, pleasing to the eye, and défendant has copied 
it, with the changes mentioned, leaving the same gênerai impression 
on the beholder who sees the two. The resemblance is such as to 
deceive the ordinary observer and purchaser. It has not used the 
Cleopatra candie column. The évidence conclusively shows that for 
a long time défendant purchased thèse ornamental candies from the 
complainant, or rather from a company making ornamental candies 
in accordance with the design of this patent and sold them in its busi- 
ness. The candies so purchased had been marked "Patented" by 
complainant; but this, after a time, was omitted in the candies fur- 
nished défendant for its trade at its request. The défendant finally 
concluded to make and sell a candie of its own make, which it did, 
and thereafter made and sold the candie alleged to be an infringe- 
ment of complainant's patent and candie. Défendant used cartons 
and labels similar to complainant's ; but this not material, as unf air 
compétition is not involved in this case. The défendant created the 
différences between the two candies intentionally. Can we say it 
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was an improvement on the prior art simply (aside from complain- 
ant's candie), and not an inf ringement ? Hardly. In defendant's 
candie we hâve the same gênerai combination of the same éléments 
which we find in complainant's, with the same gênerai appearance 
and effect on the eye, but with the change made by cutting eut a de- 
jjression in each of the four flat sides of the candie, and which cut- 
ting out of necessity does away with a continuous setting back of 
the base Unes of the bell-shaped cap from the square edges of the 
pillar top. But still that setting back is présent at the four corners 
and for a little distance to the right and left therefrom. 

[3] Défendant says the complainant's candie belongs to the "Mis- 
sion" âge or period in candie making, and that defendant's candie be- 
longs to the "Colonial" style or period in the same art ; that the one 
is distinctive and clearly distinguishable in structure and appear- 
ance from the other. This I cannot see. The slight change in the 
shape of the bell-shaped top has no substantial efïect on the gênerai 
appearance. The défendant has a patent for its design. This is év- 
idence of a possible improvement in design clearly. To it I hâve 
called attention. But I think it well settled that, if a défendant ap- 
propriâtes an invention, be it a mechanical apparatus or a design, 
for which a patent has been granted, and improves upon it and ob- 
taîns a patent, his patent covers his improvement, to which improve- 
ment he has the sole and exclusive right ; but this subséquent pat- 
ent does not impair the rights of the prior patentée, nor does it con- 
fer on snch subséquent patentée any right to use or appropriate such 
prior invention duly patented. If he does so appropriate it, and use 
or make it in connection with his improvement, hc infringes. In 
short, a valid patented invention is in no way annihilated or impaired 
by an improvement thereon by another and duly patented, and which 
improvement, in order to be of use, necessarily must be used with 
the invention of such prior patent. A valid pioneer invention, or an 
improvement thereon, may be improved upon as matter of course, 
and the improvement may be patented if it discloses patentable in- 
vention ; but the improver cannot avail himself of the prior inven- 
tion and appropriate it, in order to make his patented improvement 
available and of value to himself, without the consent of the prior in- 
venter. If he does. he is liable as an infringer. Cantrell v. Wallick, 
117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. If A. has obtained 
the right to the use of the original invention, he may also obtain the 
right to use the improvement, and add it, and thus hâve the advan- 
tages of both. The invention of an ornamental candie, in this day, 
does not revolutionize the world, nor does an improvement thereon ; 
but it is of value to the inventor of the ornamental design, and, when 
patented, if patentable invention is disclosed, becomes his property. 
Improvements are welcome, and, as stated, are patentable, if invention 
is disclosed. 

In this case the différence between the actual design of the pedes- 
tal and column of the Cleopatra candie and the pedestal and column 
of the complainant's candie are not very great, and still are quite 
marked. This is true of the gênerai appearance of the two. The 
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évidence is convincing that complainant's candie met with great favor 
and large sales. The défendant for a time was a large purchaser and 
seller of thèse candies. This is some évidence of invention. I can- 
not find, however, that the différences between defendant's candie 
and complainant's candie were intended to be merely colorable, and 
were made to avoid a claim of infringement. Assume such changes 
were made in good faith, and with the firm belief defendant's candie 
does not infringe. This is no défense, if it in fact has substantially 
ail the éléments of complainant's candie in the same combination, 
producing the same resuit in the same way; that is, the same gên- 
erai appearance to the eye of the beholder. The test of infringement 
of a design patent is stated in Gorham Mfg. Co. v. White, 14 Wall. 
511, 20 L,. Ed. 731. It is there said: 

"The acts of Congress whlch authorize the grant of a patent for designs 
contemplate not so much utility as appearance; and the thlng invented or 
produced, for which a patent is given, is tlxat whieh glves a peculiar or dls- 
tinctive appearance to the manufacture or article to whleh it is applied. 
It is the appearance to the eye that constitutes mainly, if not entirely, the 
contribution to the public whlch the law deems worthy of recompense, and 
identity of appearance, or sameness Of efCect upon the eye, is the main test 
of substantial identity of design. It Is not essentlal to Identity of design 
that the appearance should be the same to the eye of an expert. If, In the 
eye of an ordinary observer, giving such attention as a purchaser usually 
glves, two designs are substantially the same— if the resemblance Is such 
as to deeeive such an observer, and sufficient to induee hlm to purchase 
one, supposing it to be the other — the one flrst patented is infringed by the 
other. * * • We hold, therefore, that if, in the eye of an ordinary 
observer, giving such attention as a purchaser usually glves, two designs are 
substantially the same, if the resemblance is such as to deeeive such an 
observer, Inducing him to purchase one, supposing it to be the other, tne 
flrst one patented Is infringed by the other." 

Subséquent cases are to the same effect. See quotation from Ash- 
ley V. Weeks-Numan Ce, supra. 

[4] It is not necessary that the similarity be so précise that every 
purchaser would be misled; but it is sufficient if ordinarily the or- 
dinary purchaser would be. It is not what an expert would say or 
discover, or what a court may discover, by way of structural différ- 
ences, but what is the gênerai appearance and the causes thereof. 
Of course, there is a gênerai resemblance between ail candies, and at 
some little distance most, and possibly ail, of the différences between 
round candies and square candies would not be observed. So of the 
différences and similarities noted. But no one will contend that in- 
fringement of a design patent does not occur because of the fact 
that at a distance we note no différence in appearance, structural or 
otherwise. Nor would we say one design patent infringes another 
for the sole reason the gênerai appearance and effect is the same at 
a little distance, or at a considérable distance. The design as well 
as gênerai appearance must be there. Gorham Co. v. White, 14 Wall. 
p. 526, 20 L. Ed. 731. This défendant, with its candie, has substan- 
tially the same structure and design as complainant, producing the 
same gênerai appearance and effect on the beholder. If the slight 
structural changes made by défendant had produced a substantially 
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différent appearance in the two candies, both to purchasers and those 
seeing them when in use, we could not find infringement. 

I hâve examined and compared quite a niunber of omamental 
candies in évidence, some of whiclï hâve omamentation other than 
the gênerai from and design of the candie itself. Exhibits O, P, and 
R are candies the gênerai form of which is nearly square in cross- 
section, but each has rounded corners a,nd a deep, angular groove 
in each of its otherwise flat sides. The pedestal in each is smooth, 
as is the tip, and this portion slopes with a slight curve gradually from 
the sides of the column to the wick. The tip of each may be said to 
be bell-shaped, but the structural formation and gênerai appearance 
are quite différent from those of complainant's candie. The design 
is markedly différent. Exhibit G is twisted, and has a bell-shaped 
tip, which is set back from the sides of the column ; but it was never 
square in cross-section (although nearly so), as it has rounded cor- 
ners, and the sides, otherwise flat, are depressed, made concave. It 
is of greater diameter at the base than at the top, and has no ped- 
estal, 

I am constrained to the opinion that complainant's patent is valid, 
and infringed by défendant, giving to his patent the limitations we 
should, in view of the prior art. 

There will be a decree accordingly. 
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(District Court, S. D. New York, February 27, 1917.) 

Food $=>24 — Food and Dbuq Act — Adultération or Grotjnd Peppeb. 

Ground black pepper, although conforming to the standard flxed by the 
Agricultural Department for pure pepper, as to its properties and their 
proportioate, held, on the évidence, to hâve been adulterated by the ad- 
dition to the natural berry, when ground, of forelgn pepper shells. 

Libel by the United States for condemnation of six barrels of 
ground pepper. Decree for libelant. 

On May 24, 1916, the United States attorney for the Southern District of 
New York, acting upon a report by the Secretary of Agriculture, flled in the 
Dlstric-t Court of the United States for said district a libel for the seizure and 
condemnation of six barrels of ground pepper, remalnlng unsold in the orignal 
unbroken packages at New York, N. Y., alleging that the article had been 
shipped on or about April 18, 1916, by McCormick & Co., Baltimore, Md., and 
transported from the state of Maryland into the state of New York, and 
charging adultération and mlsbrandlng in violation of Food and Drug Act 
June 30, 1906, c. 3915, 34 Stat 768 (Corap. St. 1916, §§ 8717-8728). The article 
was labeled in part: "Pure Ground Black Pepper. McCormick & Co. • • • 
Baltimore, Md." Adultération of the article was alleged. In substance, in the 
libel, for the reason that added pepper shells had been mtxed and packed 
therewlth, so as to reduce and lower and injuriously affect its quality and 
streagth, and had been substituted wholly or in part for the article. Mls- 
brandlng waij allégea in the libel (as amended during the trial) for the reason 
that the «tatement, to wit, "Pure Ground Black Pepper," was false and mls- 
leading, in that said article was an imitation of, and was oitereà for sale 

^saFor othcr aura* «m wm* topie * KET-NUMBER in ail K«y-Nuinb«r*d Dicmti A Indases 
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iinder the distinetive name of, another article, to wlt, black pepper, when It 
was not, and for the further reason that it was labeled and brauded so as to 
deceive and inislead a pureliaser in that it purported to be anotlier article. 

On September l(j, 1916, the sald MeConnick & Co., claimaut, flled its au- 
swer denying the allégations of the libel. On neceiiiber 20, 21, 22, 27, and 29, 
1916, tlie case came on to be heard before the court, trial by jury havlng 
been waived by stipulation, and after the introduction of évidence and argu- 
ments by eounsel, the case was taken under adviseinent by tlie court. On Fei)- 
ruary 10, 1917, final arguments wei-e uiade by res!)ectl-\-e couusel and briefs 
flled. On Fe'oruary 27, 1917, a finding was uiade sustainiiig the c(mteutions of 
the government, as will more fuUy appcar from the opinion of the court. 

H. Snowden Marshall, U. S. Atty., and Ben A. Matthews, Asst. U. 
S. Atty., both of New York City, for libelant. 

Charles Wesley Dunn and Samuel J. Reid, Jr., both of New York 
City, for claimant. 

M ANTON, District Judgc. On the 17th of April, 1916, ten bar- 
rais of pepper were sold by the claimant to Samuel Wildes Sons Co. 
imder an order calling for "10 barrels pure ground black pepper." 
The shipment was so marked, and it was conceded by the claimant — 
tndeed, so claimed — that the pepper sold and shipped was pure ground 
black pepper. On the 24th of February, 1916, six barrels were seized 
by the marshal, and on the 27th of May, 1916, they were sampled by 
the libelant and thereafter expérimentation with the samples was 
made as hereafter stated. The samples were taken by the government 
inspecter at the bouse of Wildes, a hole was bored about a quarter 
of an inch in bore through one of the staves of each of the barrels by a 
brace and bit. The samples so taken were from varions parts of each 
harrel. Care was taken in the préservation of thèse samples, and they 
were given to the government chemist, Seeker, for analysis in bis 
laboratory. He, together with an assistant, Cummings, conducted the 
expérimentation with the results herein stated. The claimant con- 
tends that this pepper was Lampong pepper, a high grade of black 
pepper grown in the southeastern end of the island of Sumatra, and 
commonly used in this country. The claimants, McCormick & Co., 
are large importers of pepper, perhaps the largest in this country^ and 
hâve been engaged in business in Baltimore for a long period of years. 

Pure ground black pepper is defined in Circular 19, issued by the 
Department of Agriculture on June 26, 1916, as follows : 

"Pepper. — Black pepper is the dricd immature ben-y of l'ipemigrum (L.) 
and contains not leSvS tlian six (6) per cent, of noiivolatile ethor extract, not 
less than twenty-fivo (25) per cent, of starch, not more than seven (7) pei- 
cent, of total ash, not more than two (2) per cent, of ash Insoluble in liydro- 
ohloric acid, and not more than fifteen (15) per cent, of cnide tiber. One hun- 
dred parts of the nonvolatile ether extraet cont;nn not less than tliree and 
oiie-quarter (3.25) parts of nitrogen. Ground black i)eii])er is the product maûe 
by grinding the eutire berry and contains the several parts of the berry in 
taeir normal proportions." 

The Department of Agriculture officially advised McCormick & Co. 
on August 1, 1916, that : 

"Ground peppers will be regarded as adulterated and mlsbranded if, upoii 
ex'amination, they are found not to comply with the standards in Circular 19, 
ortice of the Secretary of Agriculture." 
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The government has taken the position generally, in the enf orcement 
of the fédéral Food and Drugs Act of June 30, 1906, that a ground 
black pepper conforming to the standard aix)ve mentioned, defined in 
Circular 19, is not a violation of the act. A product not made solely 
by grinding the entire black pepper berries and containing the several 
parts of the berry in their normal proportions, but containing also 
some added foreign substance, is not a pure ground black pepper, and 
if shipped in Interstate commerce is in violation of the fédéral Food 
and Drugs Act. The government's claim is that McCormick & Co., 
in order to gain an advantage in compétition, adulterated its black pep- 
per with foreign pepper shells, and it contends that this adultération 
was carried on only to such an extent that an analysis made of the 
product would fînd that such adulterated and misbranded pepper would 
corne within the limits of Circular 19. 

In Lampong pepper the ash and fiber are comparatively high, due to 
excess sand, twigs, and trash. Hence, to make room in Lamjxjng pep- 
per for the addition of a larger quantity of shells, ail of this excess 
trash, twigs, and minerai matter is taken out. If, from 100 pounds of 
pepper, there is removed 3 per cent, or 3 pounds of sand or gravel, 
îeaving 97 pounds of pepper, there would be practically a negligible 
quantity of ash. By taking shells containing 8.21 per cent, of ash, 25 
pounds can be added to the 97 pounds of clean pepper, and the resuit, 
122 pounds mixture, would give 95 pounds less ash than the original 
100 pounds contained. This 25 pounds is, of course, in addition to 
the shells that might safely bave been mixed in the pepper hefore the 
excess minerai matter was removed. Control of crude fîber could be 
illustrated in exactly the same way and with substantially the same 
resuit. It is claimed by the government that by some such method of 
scientific control this pep])er was standardized and kept as near uni- 
form as possible. In other words, to each grind as much shell was 
added as could be put in with safety. After the grind, customarily 
analyses were made, as Shoul testified, to ascertain whether the pep- 
per, as sold, came up to the requirements of Circular 19. Both the 
government and the claimant concède that, if foreign pepper shells 
were added to the natural pepper berry, such a mixture would be an 
adultération and a violation of the act. 

The sole inquiry, therefore, is one of fact, whether under the proof 
in this case this pepper sold to Wildes and subsequently sampled con- 
tained pepper shells as charged in the libel. This question of fact the 
court is called upon to décide. It may readily be conceded that, with 
the possibility of mixing pepper shells and the pepper berry, the mix 
can be so arranged that it will contain the essential properties required 
under Circular 19. Therefore a chemical analysis alone is not suffi- 
cient as a method of détection. Apparently the government recog- 
nized this, for it conceived a method of détection and carried out its 
plan. It experimented, prior to endeavoring to carry out its plan of 
détection, and found that quinine alkaloid was no part of the prop- 
erties of pepper or pepper shells. Such experiments were had that it 
was scientifically deterrained by the experimenting chemist that, if 
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quinine alkaloid were mixed with pepper and pepper shells, it could 
be subsequently detected in the laboratory on analysis. 

Two well-known tests of obtaining such resuit are known to science. 
One is the so-called modified Thalleioquin test, and the other the 
hereapathite and fluorescence tests. With this knowledge, af ter learn- 
ing that McCormick & Co. were the consignée of 199 bags of pepper 
shells then at a dock in Baltimore, the government inspectors, on May 
27, 1916, proceeded to the dock, and there, with the use of a syringe, 
mixed quinine alkaloid with each of the bags of pepper shells, putting 
an equal quantity, 1 ounce, of quinine alkaloid in each bag. After 
the samples were obtained from the barrels seized at Wildes' house, 
the government analysts, Seeker and Cummings, examined 19 sepa- 
rate samples from 7 différent harrels of the shipment of pepper in is- 
sue, to détermine the présence of quinine alkaloid. The modified 
Thalleioquin test was employed. Of the 19 samples so tested, 13 re- 
turned a négative and 6 returned a positive reaction. Of the fîrst 
séries of samples 4 returned a négative and 3 a positive reaction. Of 
the second séries of samples, 4 returned a négative and 2 a positive re- 
action. Of the third and final séries of samples, 5 returned a néga- 
tive and 1 a positive reaction. Three barrels returned a négative re- 
action upon every test. One barrel returned a positive reaction 
throughout. One barrel returned 2 positive and 1 négative reaction, 
and another barrel returned 2 négative and 1 positive reaction. 

The examining chemist explains that positive reaction refers to the 
red color obtained by the application of the test, and allèges that this 
demonstrates the présence of quinine alkaloid. In addition, the chem- 
ist, Seeker, testified that he applied the hereapathite and fluorescence 
tests on a composite sample of 400 grams of mixture, two samples 
from barrels A and B, and a third sample from barrel A. Thèse last 
two tests returned a positive reaction. Thèse tests were those applied 
by the chemist, Seeker, in his experiments prior to syringing quinine 
alkaloid into the pepper shells. From his previous expérience, Chem- 
ist Seeker learned that a minimum of 2 mm. of quinine in 200 gms. 
of pepper sample would invariably return the positive red color reac- 
tion. Approximately 30 ce. of quinine solution was injected into each 
of the 199 bags of pepper shells as previously descrihed, and Seeker 
estimâtes that he can detect the présence of 6 per cent, at a minimum 
of the treated shells in this pepper, and concludes, upon the resuit of 
his examination, that this pepper contains from 10 to 28 per cent, of 
quinine-treated shells. 

The inquiry, therefore, is whether this conclusion is positive and 
accurate. Cummings, the assistant to Seeker, gives corroborative tes- 
timony as to the findings. The entire consignment of 6 barrels is ail 
part of the same grind or mix, and the claimant concèdes that, if 
quinine alkaloid was found in 3 barrels, and that this indicates a 
mixing of pepper and pepper shells, the 6 barrels should be condemned. 
Learned counsel for the claimant argues that, assuming that the prés- 
ence of quinine alkaloid in a part of this pepper has been conclusively 
established, it follows that, before such évidence can be accepted as 
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sufficient proof of the addition of quinine alkaloid treated shells to 
this pepper, the government must show the absence of any other rea- 
sonable possibiUty of quinine alkaloid finding its way into this pep- 
per. In view of the concession that quinine alkaloid is net one of the 
properties of pepper, and that McCormick & Co. were concededly using 
pepper shells, I cannot agrée with counsel that it is incumbent upon 
the government to show the absence of any reasonable possibility of 
quinine alkaloid finding its way into the pepper in any other manner. 

The examination made of this pepper by Seeker is attacked as in- 
sufficient and inconclusive, because it is said that the examination as 
made does not demonstrate the présence of quinine alkaloid with the 
certainty required. I cannot find that any of the experts called by 
the défense, and they were many, had ever actually experimented in 
detecting quinine alkaloid where it bas heen mixed with pepper shells. 
A very gênerai and severe attack is made, however, upon the sufïi- 
ciency of the tests used by Dr. Seeker ; but when the testimony is ex- 
amined with care it will demonstrate that it résolves itself largely into 
a matter of opinion — opinion expressed by men learned in the science, 
but men who hâve not experimented. Drs. Pond and Winton gave no 
testimony at ail upon quinine tests. Dr. Penniman stated that the 
proof was not sufficiently conclusive, and further that "you could not 
détermine the présence of quinine with certainty, unless you had pure 
quinine to test." But he did admit that if the Thalleioquin test were 
applied, and the resuit obtained as claimed by Dr. Seeker, it would be 
some évidence of the présence of quinine and that positive reaction 
from the hereapathite test would be évidence of the présence of qui- 
nine, and that the fluorescence test would also give some évidence of 
the présence of quinine, and admitted generally that the three tests 
were of value in detecting the présence of quinine. He says that the 
density of the color obtained upon the positive reaction would be in- 
dicative of the quantity of quinine présent, and that the density would 
hâve some relation to the quantity. He then describes a method of 
making this test, which upon comparison with Dr. Seeker's, I find to 
be precisely what he did. This materially weakens the opinion évi- 
dence of Dr. Penniman. 

Dr. Deghuee, another expert, on direct examination, expressed grave 
doubt of the sufficiency of the tests made by Dr. Seeker, but says that, 
if both the hereapathite and Thalleioquin tests were made, both to- 
gether would "make out a little stronger case." Dr. Fuller admits that 
the three tests used by Dr. Seeker, if the observations of Dr. Seeker 
are correct, would be some évidence of the présence of quinine alkaloid. 
Dr. Winton's testimony is not at variance with this method of détec- 
tion. Dr. Winton further testified that a microscopical examination 
"in itself" is not sufficient, except in cases where a f oreign ingrédient, 
such as almond or cocoanut shells or olive stones are used, and further 
that "if it were a carefully selected Lampong pepper, which had been 
cleaned and scoured and some of the natural éléments removed, and 
those were afterwards replaced by pepper shells," he would not ex- 
pect to find from 10 to 28 per cent, of shells on a microscopical ex- 
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amination. Such quibbling of experts, expressing but opinion testi- 
mony, in the absence of similar expérimentation to that of Dr. Seeker, 
cannot be said to overcome the observations of 'Dr. Seeker, after his 
study, research, and labor, which obtained a positive reaction indicat- 
ing the présence of the detector which was used by the government 
inspectors. 

But it is said that the test of the microscope, as appHed by Dr. Rus- 
by, submitted by him, négatives the claim made hère. Dr. Winston's 
doubt of the sufficiency of the microscopical examination "in itself," 
for the purposes of détection, créâtes grave doubt as to its sufficiency. 
He admits that he cannot distinguish the shell of Lampong pepper f rom 
Acheen pepper. The latter, Acheen pepper, is a lower grade pepper 
than Lampong, and it is hard to conceive of how the différence between 
the lower grade of Lampong pepper and a mixture of shells and the 
higher grade pepper can be detemiined by the microscope. This wit- 
ness produced shdes in court, and gave the court an opportunity to ob- 
serve his varions spécimens. I do not think that this testimony over- 
comes that ofifered by the government, which, I believe, shows by a f air 
prépondérance of the évidence that quinine alkaloid was found in the 
pepper seized. Quinine alkaloid could not accidentally hâve found its 
way into the 6 barrels seized. Mr. Shoul testified that no chemicals 
of any kind or foreign drugs could possibly get mixed in the pepper 
or pepper shells, nor can I infer that by some possibility empty cin- 
chona bark barrels might bave been used for packing the 6 barrels of 
pepper. Each of the barrels seized were lined with a heavy grade of 
paper and there is no évidence in the record that the barrels were used 
for cinchona bark at any time. Shoul, who had charge of the grind- 
ing department, testified that no pepper shells could hâve accidentally 
found their way into this lot of pepper, and that, if the pepper did con- 
tain added shells, they must hâve been put in deliherately. 

R. A. McCormick seems to hâve charge of the spice department of 
the claimant, while M. McCormick is in charge of the drug depart- 
ment. Shoul bas been the sole head of the spice department. Ivarge 
quantifies of pepper shells were received within the preceding year 
of the date of the seizure, which are not satisfactorify accounted for 
by the évidence of the claimant. The original records produced did 
not show the disposition of the pepper shells and particularly of the 
quinine alkaloid marked pepper shells received in this lot of 199 bags. 
The only record produced of a shipment of pepper and pepper shells, 
properly marked, was to one Goldberg. 

This, with the other testimony in the record, leads to the conclusion 
that the pepper in question was adulterated, and I will accordingly give 
a decree for the libelant. 

Thereafter, on March 20, 1!)17, a formai decree of condemnatlon and for- 
felture was entered in conformlty with the foregolng décision, and it was 
ordered by tlie court tliat tlie prod\ict sliould be sold by the Tlnited States 
miirshal after having been labeled "Ground blaclc pepper contalnlng from 10 
Dor cent to 28 per cent, of added pepper shells," and that the costs of the 
proceedings shoul d be paid by McCormick & Co. 
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BARRETT v. MACOMBER & NICKERSON CO. 

(District Court, D. Rliode Island. Septeniber 26, 1918.) 

No. 1283. 

Admiraltt (g=20 — Action for Injory to Servant — Law Governing. 

A State Workmoii's Compensation Act, whicli in actions against an 
employer wlio lias not acceptée! its terms provides a dilïerent measure of 
compensation from tliat oi tlie maritime law, does not apply to a seaman 
iujured wlille employed on a vessel on the navigable waters of the 
United States. 

At Law. Action by Maurice Barrett against the Macomber & Nick- 
erson Company. On demurrer to déclaration. Sustained. 

Cooney & Cahill, of Providence, R. L, for plaintiff. 
Frank Healy, of Providence, R. I., for défendant. 

BROWN, District Judge. The déclaration states that the plaintif! 
was employed by the défendant, a corporation of Rhode Island, upon 
its fishing beat the Macomber, in Portsmouth Bay, a part of Narra- 
gansett Bay, and that other servants of the défendant were — 

"engaged in liandling or swinging aloft a certain liooli attaclied to a net, 
which hook and net were of great weight, and througli the négligent manner in 
which said net and hook were then and thcre being handled by the said serv- 
ants or agents of the défendant corporation, the same fell witli great violence 
upon and against the person of the plaintiff, as he was then and there in 
said boat engaged in pursuing such duties as were assigned to him." 

It is alleged that the défendant corporation had whoUy failed to 
accept the provisions of the Workmen's Compensation Act of the state 
of Rhode Island then in force; that is, chapter 831 of the Public Laws 
of Rhode Island, approved April 29, 1912, entitled ; 

"An act relative to payrnents to employées for personal injuries received In 
the course of their employnicnt, and to the prévention of such injuries." 

Section 7 of this act provides : 

"The right to compensation for an injury, and the remedy therefor granted 
hy this act, shall be in lieu of ail rights and remédies as to such injury now 
exlsting, either at conimon law or otherwiae; and such rights and remédies 
fihall not accrue to employées entitled to compensation under this act while it 
is in effect." 

The following provisions of section 1 apply to an employer who does 
not elect to accept the provisions of the act : 

"It shall not be a défense: (a) That the employée was négligent; (b) that the 
injury was caused by the négligence of a fellow employée; (c) that the em- 
ployée has assumed the risk of the injury." 

Upon behalf of the défendant it is contended that this act does not 
apply to a seaman engaged on board a vessel upon the navigable wa- 
ters of the United States; that the state of Rhode Island is without 
power to make the remedy given in such act exclusive, or to abridge or 
enlarge the responsibilities or duties of the maritime law. 

4ss>Foi otber caies see aam« topic & KE1Y-NI;MBER in ail Key-Numbered Dlgests & Indezeg 
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The plaintiff contends that by sections 24, par. 3, and 256, par. 3, 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1091, 1160 
[Comp. St. 1916, §§ 991, 1233]), the clause "saving to suitors, in aU 
cases, the right of a common-law remedy where the common law is 
compétent to give it," entitles him to maintain a suit which shall be gov- 
emed both in questions of right and of damages by the law of Rhode 
Island and by the statute of Rhode Island applicable to employers who 
hâve not elected to become subject to the provisions of the Workmen's 
Compensation Act (chapter 831). 

The défendant relies principally upon Southern Pacific Co. v. Jen- 
sen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, L. R. A. 19I8C, 
451, Ann. Cas. 1917E, 900. The plaintifï contends that that case is 
not controlling, and can be distinguished on the ground that the vessel 
in question in that case was engaged in interstate commerce, while the 
boat in this case was not, and that in the Jensen Case the New York 
State court had granted affirmative relief according to the New York 
Compensation Act (Consol. Laws, c. 67), whereas in this case the plain- 
tiff does not rely upon any affirmative right created by statute, but 
upon its common-law right of action as modified by the state statute 
abolishing the défenses of contributory négligence, the négligence of a 
fellow employé, and the assumption of risk. 

The opinion of the Suprême Court in Chelentis v. Luckenbach S. 
S. Co., Inc., 247 U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 1171, considers di- 
rectly the effect of the clause "saving to suitors, in ail cases the right 
of a common-law remedy where the common law is compétent to give 
it," saying: 

"Plalnly, we thlnk, under the saving clause, a right sanctioned by the mari- 
time law may be enforced through any appropriate remedy recognlzed at 
common law ; but we flnd nothlng thereln which reveals an intention to give 
the complalning party an élection to détermine whether the defendant's lia- 
bility shall be measured by common-law standards rather than those of the 
maritime law. Under the clrcumstances hère presented, wlthout regard to 
the court where he mlght ask relief, petltloner's rlghts were those recognlzed 
by the law ol the sea." 

The opinion cites the rules laid down in The Osceola, 189 U. S. 158, 
175, 23 Sup. Ct. 483, 47 L. Ed. 760, and applies the doctrine approved 
in Southern Pacific Co. v. Jensen : 

"No state bas power to abollsh the well-recognlzed maritime rule con- 
ceming measure of recovery and substitute therefor the fuU indemnity rule of 
the common law." 

It is apparent, therefore, that upon the facts alleged in the présent 
déclaration the extent of the obligation of the défendant was fixed by 
the maritime law, which controUed, not only any suit in the admiralty 
court, but any action in a common-law court ; the right being the same 
in both courts. See Chelentis v. Luckenbach S. S. Co., 243 Fed. 536, 
156 C. C. A. 234, affirmed by Suprême Court June 3, 1918, 247 U. S. 
372, 38 Sup. Ct. 501, 62 Iv. Ed. 1171 ; The City of Alexandria (D. C.) 
17 Fed. 390. 

Upon an examination of the authorities cited it will appear that 
by the maritime law the ordinary négligence of the seaman or of oth- 
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ers of the ship's company, and the doctrine of the assumption of risk, 
do not debar him f rom the rights given by the maritime law to be cured 
at the ship's expense and to his wages. 

Upon the question of the principle of liability there would seem to 
be little différence between rights afforded by the maritime law and 
those afforded by section 1 of the Workmen's Compensation Act of 
Rhode Island. In respect to the extent of recovery, however, the rules 
are substantially différent, being limited by the maritime law to wages 
and to being cured at the ship's expense, using the term "cured," not 
in an absolute sensé, but as the term is applied in the authorities cited 
in The City of Alexandria (D. C.) 17 Fed. 393 et seq. As the injuries 
were received and the action brought before the amendment of sec- 
tions 24 and 256 of the Judicial Code, the effect of such amendments 
need not be considered on this demurrer. 

In view of the reasoning of the court in Chelentis v. Luckenbach S. 
S. Co. and Southern Pacific Co. v. Jensen, it is not apparent that the 
distinction which plaintiff seeks to make between an "interstate vessel" 
and a fishing vessel is material. Though the déclaration describes the 
vessel only as a "fishing boat" it was stated at the argument that she 
is a fishing steamer. 

The plaintiff's employment was maritime, and the facts alleged show 
a case clearly within the admiralty jurisdiction. 

In the dissenting opinion by Mr. Justice Pitney, in Southern Pa- 
cific Co. V. Jensen, 244 U. S. 252, 37 Sup. Ct. 524, 61 L. Ed. 1086, L. 
R. A. 1918C, 451, Ann. Cas. 1917E, 900, it is pointed out that the dé- 
cision of the majority cannot logically be confined to cases that arise 
in interstate or foreign commerce, and that in cases ex delicto the ad- 
miralty jurisdiction is dépendent upon locality, and that if a cause of 
action arise upon navigable waters of the United States, even though 
it be upon a vessel engaged in commerce wholly intrastate, or upon 
one not engaged in commerce at ail, the maritime courts hâve jurisdic- 
tion. There is a well-recognized rule concerning measure of recovery 
in such cases, and it seems to f oUow f rom the décisions that the state 
is without power to deprive either the seaman or the vessel owner of 
the respective rights under the maritime law. 

I am of the opinion, therefore, that the Rhode Island statute is in- 
applicable to the facts alleged. 

As the plaintiff's déclaration seeks full indemnity under the law of 
the state of Rhode Island, and does not set forth merely a claim for 
any wages unpaid or for the expense of cure and maintenance for a 
reasonable time, according to the rule stated in The Osceola, 189 U. S. 
158, 175, 23 Sup. Ct. 483, 47 L. Ed. 760, the demurrer must be sus- 
tained. 

Demurrer sustained. 
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Ex parte HENRY. 
(District Court, E. I>. Wisconsin. August 10, 1918.) 

1. Abmy and Navy <®=>20 — Sélective Draft Act — Effect on Civil Authobi- 

TY OF States. 

Sélective Draft Act May 18, 1917, does uot in itself cliange the status of 
persons of draft âge, but recognizes the continued existence of the civil 
authority of the states over them uiitil actnally c-alled for service. 

2. Aemy and Navy ®=320 — Sélective Dbaft Act — Status of I'eksons Called. 

A person of draft âge and registered, but wlio had pleaded gullty to a 
felony under the law of the state, and vvas in cu.stody awaiting sentence, 
was not, while having such status, subject to call for service. 

Application by Robert Henry for writ of habeas corpus. Denied. 

W. J. Kershaw, of Milwaukee, Wis., for petitioner. 
H. A. Sawyer, U. S. Atty., of Milwaukee, Wis. 

GEIGER, District Judge. The facts as presented by the pétition 
in this matter are in brief thèse: The applicant, a registrant under 
the Sélective Service Law (Act May 18, 1917, c. 15, 40 Stat. 76), was 
informed against in the criminal court for Milwaukee county, charged, 
I believe, with the crime of grand larceny. He was taken into cus- 
tody, and thereafter such proceedings were had in such court, re- 
sulting in liis offer and its acceptance of a plea of guilty. On the 
day of the réception of the plea the municipal judge deferred sen- 
tence, I believe, until the second day thereafter. At the time, or short- 
ly after réception of the plea, the local board having jurisdiction over 
the petitioner served him with a notice, in the ordinary form, re- 
quiring him to report for military duty, I believe, on the following 
day, fixing the hour for his report under the law prior to the time 
to which the court had deferred the matter of sentencing him. On 
the following day the petitioner appeared in court, and, in connec- 
tion with the further proceedings to which the case had been ad- 
journed, advised the court of what had transpired in the meantime, 
necessarily thereby advising the court of the status which he claimed 
to bave received by virtue of the occurrences in the intérim. The 
court thereupon imposed a sentence, I believe, of two years' im- 
prisonment, which being donc, a motion in arrest of judgment was 
made, which was denied. Thereupon application is made to this court 
for a writ of habeas corpus, seeking to discharge the custody which 
necessarily ensues upon the enforcement of the conviction in the 
criminal court of Milwaukee county 

Petitioner takes the broad view — asserts, rather — that because of 
the happening of the contingency under the Sélective Service Law, 
through which he is inducted into the military service, the criminal 
court lest power to impose sentence. Counsel for the petitioner thus 
States the contention in a brief, after quoting from service law and 
its régulations, namely: 

From and after the hour just named [quoting from tJie notice served] you 
will be a soldier in the military service of the United States. Tliis order of 

^=>Fot otber cases see sam« topiç & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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induction [siiys counsel] is to be found oa paRo 177, section 301, of tlie sélec- 
tive service résiliations and Is a part of the law. 

The contention is f urtlier thus stated : 

The chapter on mobllization, section 157, provides with référence to this 
matter as follows : "Froni and after Ihe day and liour tliiis specifled eacli sucli 
registrant sliall be in the military service of the United States." Furtlier, sec- 
tion 140, page 72, of the sélective service rules, provides as follows : "Persous 
Indueted into military service who absent theinselves therefroin with the in- 
tent to évade niilltary service aie deserters" — and further points out tlie 
steiDS to be taUen in cases where such reglstrants fail to report. 

Whereupon it is asserted on behalf of the petitioner; 

From thèse provisions it Is apparent that the military jurisdlction attaches 
wholly, completely, and entirely from the date named in tlils order, If not 
from the date of the maklng of this order. No other or subse<iuent time is 
named as flxing or establishlng liis status as a soldier. If this be true, theu 
petitioner's Personal right to his liberty within this new status as a soldier and 
under Uie military jurisdictlon is absolute, subject, of course, to military law. 
In addition to this there is also involved the right of the fédéral government 
to the .iurlsdictlon of his person, beeause that jurisdlctlon has never been 
surrendered to the civil authorltles of the state. 

Counsel proceeds : 

It seems to me that lu a broad sensé there can be no confllct between state 
and national jurisdiction in cases of this kind, beeause, Immediately upon 
declaring a state of war, ail states and munleipalities within the state, and 
ail sworn otBcers of such organlzations, beoome agencies and instrumentalities 
of the national government in the prosecution of such war and the marslmling 
Of ail of our resources for the purpose. 

It may be said that, if the premise advanced is conceded, if the 
Sélective Service Law be given the effect claimed for it in what I 
hâve read, the conclusion is or may be quite inescapable. I am un- 
willing to accept the premise. The Sélective Service Law is just what 
it professes to be, a law to enable the raising of an army; and, as 
I shall say in another case to be determined this morning, the law 
in and of itself does not effect a change of status. There will be 
no disagreement upon that point. And, certainly, it is the duty of 
every agency of the state and of the National government and of 
every municipality to give the fuUest possible force and effect to that 
law in order to accomplish the broad purpose. But that is quite a 
différent proposition from giving it an effect which must ascribe to 
Congress an absurd intention. The mère fact that Congress has 
stated in the law that certain persons within certain âges shall be li- 
able to be called does not lead to the resuit upon the terms of this 
law that every one of an âge within prescribed limits, merely by virtue 
of the possession of an âge between those limits, must g^o. 

[1] Now, that is said for the purpose of getting to this point: 
That the law contemplâtes continued existence of civil authority in 
ail of the States until such time when it shall unmistakably be indi- 
cated that ordinary civil authority is superseded. And it is not in- 
cumbent upon the courts to ascribe to Congress an intention by this 
law to supersede a status which attached to an individual prior to 
the time of its attempted application to that individual, which status 
253 F.— 14 
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involved his incarcération for a violation of the public law of the 
State. Putting it in a more homely way, it is not fair, at this time, 
at least, to ascribe to Congress an intention to allow the Sélective 
Service Law to operate as a jail delivery measure. In that connec- 
tion counsel for the applicant was asked a question, during the prés- 
entation of the matter, whether, if a man who is incarcerated in a 
State or fédéral penitentiary for a long term had that status at the 
time of his call, it would be the duty of the warden of the peniten- 
tiary, as custodian, to surrender him? I think counsel made the only 
answer possible consistently with his contention in this case — namely, 
in the affirmative. I am unwilling to give the law that effect, because 
it ascribes to Congress an intention which it would hâve effectuated 
other than through législation disclosing merely the ranges of âges and 
the additional direction that those within those âges shall be liable 
to be drawn. 

[2] Congress intended to recognize the continued existence of the 
civil authority of the states and the nation, and, necessarily, to recog- 
nize the continued status which individuals might hâve acquired by 
virtue of the exertion of such continued civil authority; and when it 
appears, as it appears hère, that the individual called was lawfuUy 
in the custody of the state, in the exercise of its civil authority to 
prevent or to vindicate infractions of its criminal law, it should not 
be said that Congress intended that that status should be supersed- 
ed; and the courts ought to say, as I do in this case, that in view 
of the relations subsisting between the fédéral and the state govern- 
ment, each recognizing the continued existence of the civil authority 
of the other, a person having this sort of a status under the state 
authority is not a person liable to be called. 

And the application for a writ will be denied. 



UNITED STATES v. GIN ONG. 

(District Court, S. D. California, S. D. September 21, 1918.) 

No. 916. 

AuENS (©=523(2) — Déportation of Chinese — I/Awful Entey as Student. 

A Chinese person entering the United States in good faith as a minor 
chlld of a member of the exempt class and for the purpose of study, and 
who is stlU a student, althougli obliged to worlc a part of each day to eam 
living expenses, is not subject to déportation. 

Proceeding by the United States for the déportation of Gin Ong. On 
review of order of déportation. Reversed. 

Robert O'Connor, U. S. Atty., and Clyde R. Moody and ly. l,. Young, 
Asst. U. S. Attys., ail of L,os Angeles; Cal. 

Frank Stewart, of Los Angeles, Cal., for défendant. 

BLEDSOE, District Judge. In this case, "it is the contention of 
the govemment that defendant's entry was fraudulent, and that, as he 
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has not a section 6 certificate, he is illegally within the United States 
and should be deported to China." 

The évidence was that the appellant came to this country when he 
was about 14 years of âge, and was admitted as the minor son of a 
merchant and member of the diplomatie service. He came hère to 
study the English language; but, as above stated, he came and was 
admitted as tiie minor son of one entitled to be and remain hère. Un- 
der such circumstances, no certificate under section 6 of the act of 
May 6, 1882, was necessary. United States v. Mrs. Gue L,im, 176 U. 
S. 459, 20 Sup. Ct. 415, 44 L,. Ed. 544; In re Chung Toy Ho and 
Wong Choy Sin (C. C.) 42 Fed. 398, 9 L- R. A. 204; United States 
V. Foo Duck, 172 Fed. 856, 97 C. C. A. 204. No certificate having 
been demanded at the time of his admission, it must be held as con- 
clusively estabhshed thereby that his entry was as the minor child of 
one entitled to remain, and not as a student on his own account. So 
far as the record discloses, in my judgment, his entry as such minor 
child was in entire good faith. The fact that his father returned to 
China within two years after his entry is not of itself any proof of a 
f raudulent disposition upon his part either at the time of entry or there- 
after. 

Diligently, and to the exclusion of everything else, seemingly, he 
pursued his studies from the time of his entry until nearly a year after 
his father returned to China and then still continued, but, because of 
an absence of further funds wherewith to support himself, was com- 
pelled to engage himself for a portion of his time in house service. He 
is still a student primarily, but still, as heretof ore, owing to the necessity 
of the case, is engaged in the performance of house service a part of 
each day in order that he may live. 

I do not understand the government to contend, nor do I understand 
ît to be the law, that conceding his entry into the United States to 
hâve been blameless, i. e., devoid of fraudulent intent, and conceding 
his subséquent conduct to hâve been lawf ul, i. e., that he continued to 
be a student, he may now be deported solely because his father has 
heretofore returned to China. On this theory, if his father had re- 
mained hère after the attainment of his majority, he would thereafter 
hâve been subject to déportation because of the fact that he had lost 
his previous and lawful status as "a minor child." I understand, how- 
ever, the contrary to be the holding. United States v. Foo Duck, 172 
F«d. 856, 97 C. C. A. 204; United States v. Foo Duck (D. C.) 163 Fed. 
440; United States v. Chin Sing (D. C.) 153 Fed. 590; United States 
V. Lim Yuen et al. (D. C.) 211 Fed. IGOl. 

It was said by the Circuit Court of Appeals of this circuit, in a case 
not dissimilar to this (172 Fed. 856, 858, 97 C. C. A. 204) : 

"We know of no law provldlng for tho déportation of a Chinese person 
who has lawfuUy obtalned admission into the United States, and has not be- 
oome subject to déportation under the gênerai immigration laws." 

Whether, if hereafter défendant should change his status from that 
of a student to that of a laborer, he would be entitled to remain (United 
States V. Joe Dick [D. C] 134 Fed. 988), need not now he considered 
upon the présent case. My conclusion is that having come into this 
country in good faith as the minor child of a member of the exempt 
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class and for the purpose of study, and being still a student in the sub- 
stantial aspect of the term, there is no law which justifies his dépor- 
tation at this time. 

The order of déportation heretofore made by the commissioner is 
therefore reversed. 

TINITED STATES v. SCHENCK et aL 

(District Court, B. D. Pennsylvanla. September 9, 1918.) 

No. Ul. 

1. Cbiminai. Law iS=7>423(3) — Acrs of Oonspikatobs— Evidenob. 

In a prosecution for conspiracy to obstruct the draft, minutes of meet- 
ings of an executive committee kept by one of défendants, a conunittee 
member, showing passage of résolutions pursuant to wiiich the ottier de- 
fendant caused drculars to be printed and matled to persons drafted, held 
admissible against both défendants. 

2. Conspiracy <g=>24 — Cbiminal Ookspiracy. 

It Is immaterial at wbat time a défendant jolned a crlmlnal conspiracy, 
where it is showu that he joined with otbers in carrying out ttie common 
desigu. 

Criminal prosecution by the United States against Charles T. 
Schenck, Elizabeth Baer, and others. On motion by défendants named 
for new trial. Denied. 

Francis Fisher Kane and T. Henry Walnut, both of Philadelphia, 
Pa., for the United States. 

Henry J. Gibbons and Henry John Nelson, both of Philadelphia, 
Pa., for défendants. 

THOMPSON, District Judge. The jury was directed to acquit 
the défendants Sehl, Root, and Higgins, because there was not suffi- 
cient évidence to connect them with the charge in the indictment. 

The motion for a new trial as to Charles T. Schenck and Dr. 
Elizabeth Baer is based upon the claim that there was not sufficient 
évidence to establish a conspiracy bctween them. 

[1, 2] The principal ground of error urged is the action of the 
court in admitting in évidence the minutes of the meetings of the 
executive committee of the Socialist party on August 13 and August 20, 
1917. The évidence showed that Schenck was gênerai secretary of the 
S'ocialist party; that the typewritten minutes and the notes in long- 
hand were found in his office at the headquarters of the Socialist 
party, of which he was in charge, and were identified by him as 
such, and the longhand notes were stated by him to be those of the 
secretary. There was testimony to show that Schenck ordered the 
circulars printed and that they were distributed frora the headquar- 
ters. There was testimony that the minutes were admitted by Dr. 
Baer to be hers. In the minutes her name appears as secretary of 
the meeting. It was further shown by the mouth of the défendants' 
own witness that she was a member of the executi-ve committee. The 
minutes were therefore évidence, at least, against her as admissions 
by her of acts done with others "to the grand inquest unknown" and 
relevant and material to show her connection with the alleged con- 
spiracy and overt acts in its accomplishment. There was évidence 
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that what was proposed in the minutes was carried out by Schenck 
as gênerai secretary of tlie Socialist party, that the plan adopted by 
the resolution of August 13th was ratified and further instructions 
given to Schenck at the following meeting on August 20th after the 
préparation and printing of the circulars, and that thereafter the 
çirculars were distributed at the office under his charge and were 
sent through the mails to men who had been accepted in the draft. 
The minutes were therefore clearly admissible against him as déc- 
larations and acts showing a common design in the transaction and 
in and of themselves forming part of the circumstances in which the 
alleged conspiracy was formed and carried out. The minutes there- 
fore not only afïected Dr. Baer, but her associate in the common en- 
terprise, Schenck. And it is immaterial at what time Schenck join- 
ed the conspiracy, or whether he was présent at the meetings, pro- 
vided he and Dr. Baer were joined in carrying out the common de- 
sign. United States v. Logan (C. C.) 45 Fed. 872 ; United States v. 
Cassidy (D. C.) 67 Fed. 698; United States v. Cole. Fed. Cas. No. 
14,832; Sommer v. Gilmore, 160 Pa. 129, 28 Atl. 654; Palmer v. 
Gilmore, 148 Pa. 48, 23 Atl. 1041; McCabe v. Burns, 66 Pa. 356; 
Stewart v. Johnson, 18 N. J. Law, 87; McCaskey v. Grafï, 23 Pa. 
321, 62 Am. Dec. 336. 

I am of the opinion that the minutes were évidence, not only 
against Dr. Baer, but against Schenck, and that there was sufficient 
évidence from which the jury could find the conspiracy and overt 
acts in furtherance thereof. Motion denied. 



UNITED STATES v. JIN FUEY MOT. 

(District Court, W. D. Pennsylvanla. January 19, 1918.) 

No. 89. 

1. Poisons ®=>2 — Habrison Ante-Narcotic Act — Constitutionalitt. 

Harrisoa Antl-Nareotlc Act Dec. 17, 1914 (Comp. St. 1916, §§ 6287g- 
62S7q), was withln tlie constitutlonal powers of Congress, and is valid. 

2. Poisons <S==>9 — Violation of Anti-Narcotic Act — Indiotme."»!. 

Indictinent under Harrlson Anti-Narcotic Act Dec. 17, 1914, § 2 (Comp. 
St. 1916, § 6287h), charglng tliat défendant dld seU, barter, exchange, and 
give away narcotlc driigs, contrary to Its provisions, held sutBcient. 
S. Poisons <©=4 — Anti-Narcotic Act — Construction — "SeUa, Babtbr, Ex- 
change, OR GivB Away." 

The provision of Harrison Anti-Narcotic Act Dec. 17, 1914, $ 2 
(Comp. St. 1916, § 6287h), making It a criralnal offense to "seil, barter, ex- 
change, or give away" certain narcotic drugs, except on orders on pre- 
scribed forms, does not Include only cases where title to the prescribed 
drug was in htm who undertook to dispense it. 

Criminal prosecution by the United States against Jin Fuey Moy. 
On motion in arrest of judgment. Overruled. 

B. liOwry Humes, U. S. Atty., and John M. Henry, AssL V. S. Atty., both of 
Pittsburgh, Pa. John W. Dunkle and N. S. Williams, both of Pittsburgh, Pa., 
for défendant. Joseph Stadtfeld and R. P. Marshall, both of Pittsburgh, Pa., 
for Jos. Fleming & Son Co. 

THOMSON, District Judge. The défendant was indicted under 
section 2 of the Harrison Anti-Narcotic Act (Act Dec. 17, 1914, c. 1, 
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38 Stat. 786 [Comp. St. 1916, § 6287h]), wherein it is charged that 
he did unlawfuUy sell, barter, exchange, and give away certain draras 
of morphine sulphate to différent persons therein named. The in- 
dictment contains 20 counts, in form ail the same, differing only in 
the names of the persons to whom the drugs were distributed and the 
amoiint dispensed. A motion to quash the indictment was made, al- 
leging the unconstitutionality of the Harrison Act, and that the in- 
dictment as drawn does not charge the défendant with the commis- 
sion of any offense prohibited by the act. The motion to quash was 
overruled, and the défendant tried and convicted on eight counts. 
The case is now before the court on a motion in arrest of judgment. 

The reasons assigned in support of this motion are: First, the so- 
called Harrison Anti-Narcotic Act is unconstitutional and void; sec- 
ond, the so-called Harrison Anti-Narcotic Act is unconstitutional and 
void, so far as it does or attempts to control and regulate the prac- 
tice of a physician; third, the indictment as a whole does not charge 
the défendant with the commission of any offense prohibited by the 
so-called Harrison Anti-Narcotic Act, or with the commission of an 
offense prohibited by any other law of the United States; fourth,, 
there was no compétent évidence submitted upon the part of the 
United States to sustain the verdict rendered by the jury. 

[ 1 ] First, as to the constitutionality of the Harrison Act. It seems 
to me that this act should be read in the light of the previous législa- 
tion of Congress in restraint of the traiific in opium. The act ap- 
proved February 9, 1909 (35 Stat. 614, c. 100, § 1 [Comp. St. 1916, 
§ 8800]), provides: 

"That after the flrst day of April, 1909, it shall be unlawful to Import into 
the United States Opium in any form or any préparation or derlvative thereor : 
Provlded, that opium and préparations and derivatives thereof, other than 
smoking opium or opium prepared for smoking, may be imported for médicinal 
purposes only, under régulations which the Secretai-y of the Treasury is 
hereby authorized to prescrlbe, and when so imported shall be subject to the 
duties which are now or may hereafter be Imposed by law." 

The second section (section 8801) provides a maximum punishment 
of two years' imprisonment and $5,000 fine, of any person who shall 
fraudulently or knowingly import or assist in doing so, any opium or 
derivative thereof contrary to law, or who shall receive, conceal, buy, 
sell, or in any manner facilitate the transportation, concealment, or 
sale of such drug after importation, knowing the same to hâve been 
imported contrary to law. It further provides that the drug shall be 
forfeited and destroyed, and that possession of such drug shall be 
deemed sufficient évidence, if unexplained, to authorize conviction of 
the person in possession thereof. 

It is plain that Congress had the power to prohibit altogether the 
importation from foreign shores of this deadly narcotic, or they had 
the right to admit it under such restrictions as to its use, in pro- 
tection of the public, as they might see fit to impose. And having 
donc so, they may prescribe such régulations, pénal or otherwise, as 
wlU effect the purpose intended; that is, to restrict its use to that 
for which alone it was admitted. 
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Every provision of the Harrison Act which deals with the use of 
the drugs in question shows that its use is restricted and intended 
to be confined to médicinal purposes only. This is in harmony with 
the law prohibiting its importation or use for any other purpose. It 
is a matter of common knowledge that no opium is produced in the 
United States; but this can perhaps not be assumed, when the act 
undertakes to deal with those who produce it. In the case of the 
United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 
h. Ed. 1061, Ann. Cas. 1917D, 854, the Suprême Court said: 

"A statute must be construed, i( falrly possible, so as to avold, not only the 
conclusion that it is unconstitutional, but also grave doubts upon that score." 

In the same opinion the court said : 

"It may be assumed that the statute [the Harrison Act] has a moral end as 
well as revenue in view, but we are o£ opinion that the District Court, in 
treatlng those ends as to be reached only through a revenue measure and 
within the llmits of a revenue measure, \?as right," 

I am not convinced that the Congress in enacting the Harrison law 
exceeded its constitutional powers, and the motion in arrest of judg- 
ment on this ground cannot be sustained. 

[2] Again, it is urged that the indictment as a whole does not 
charge the défendant with the commission of any oflfense prohibited 
by the Harrison Act. AU the counts of the indictment, which are 
the same in form, are drawn under the second section of the act, and 
charge that the défendant was a practicing physician, and did unlaw- 
fuUy, willfully, etc., sell, barter, exchange, and give away certain 
drams of morphine sulphate to the person therein named, not in 
pursuance of a written order from such person on a form issued in 
blank for that purpose by the Commissioner of Internai Revenue. 
There is no possible question that the indictment thus far distinctly 
charges an offense under section 2, but the pleader, instead of stop- 
ping hère, undertook to négative the exception of that section in 
relation to the distribution of drugs by a physician. It was not nec- 
essary for the pleader to do so, as the exception is entirely separated 
from the words of the section defining the offense. The rule of 
pleading in such case is clearly set forth in United States v. Cook, 
17 Wall. 168, 21 L. Ed. 538. The first exception to section 2 is in 
thèse words: 

"Nothing contained in this section shall apply (a) to the dlspensing or distri- 
bution of any of the aforesaid drugs to a patient by a physician, dentlst, or 
veterlnary surgeon, registered under this aet. In the course of his profes- 
sional practice only" 

— with certain requirements as to the keeping of records. As it was 
not necessary in this case for the pleader to négative the exception, 
the only question is : Is there anything in the subséquent words of 
the indictment that destroys the légal effect of the previous words, 
wherein the charge is specifically and legally made? After charging 
the offense as above auoted, the indictment proceeds: 

"That is to say, that at tlie time and place aforesaid he, the said Jin Fuey 
Moy, did uniawfully and willfully, knowingly and felouiously sell, barter, ex- 
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change, give away, dispense and dlstribnte to the party named tvvelve drama 
of morphine sulphate in manner following, to wit, that the said Jin I\iey Moy 
at the time and place aforesaid, did issue and dispense to the said party a 
certain prescription, a copy of wLich is as foUows: [Then follows a copy of the 
prescription slgned by the défendant, wlierein the morphine snlpliate is pre- 
scribed to be used as directed] — and tlie said party [naming hini] was not 
then and there a patient of the said Jin lAiey Moy, and the said morphine 
sulphate was dispensed and distributed by tlie said .Tin Fuey Moy not in the 
course of his professional prtictice only, contrary to the form of the act," etc. 

The offense under section 2 is to sell, barter, exchange, or give 
away any of the prescribed drugs, except in pursuance of an order 
on the designated order form. The registered physician may suc- 
cessftilly défend on the ground that he did not dispense or distribute 
the drug in question except to a patient in the course of his profes- 
sional practice only. But this is a défense which must be set up by 
the physician, in order to escape the gênerai requirements prescribed 
in section 2. The words in which exception (a) are negatived in the 
indictment must be read in the light of the words in which the of- 
fense is charged under the gênerai provisions of section 2. It is 
alleged under the videlicet that the défendant "did unlawfully, will- 
fully, knowingly, and feloniously sell, barter, exchange, and give 
away," with the additional words "dispense and di.stribute" to the 
party the drug in question. This is followed by giving the manner 
of the disposition of the drug, by the issuing of the prescription 
therein set forth. To this there can be but one meaning; that is, 
that the drugs were disposed of by means of the prescriptions. Then 
follow the words which take the physician out of the exception, 
namely, that the party was not a patient of the physician and the 
drug was dispensed and distributed by the physician not in the course 
of his professional practice only. It cannot be complained that the 
words "dispensed and distributed" are not used in the enacting 
clause of section 2. In order to escape the effect of the words "sell, 
barter, exchange, or give away," used in the enacting clause of sec- 
tion 2, the physician must show that the drugs so disposed of were 
dispensed or distributed by him to a patient in the course of his pro- 
fessional practice. I held before, and still hold, that the indictment 
sufficiently charges a violation of section 2 of the Harrison Act. 

[3] It is insisted that to dispense or distribute the drugs on a pre- 
scription is not to sell, barter, exchange,, or give them away. It is 
held in United States v. Stowell, 133 U. S'. 1, 10 Sup. Ct. 244, 33 L. 
Ed. 555, that statutes enacted to prevent frauds upon the revenue 
are considered as enacted for the public good and to suppress a 
public wrong, and therefore, although they may impose penalties or 
forfeitures, are to be f jirly and reasonably construed so as to carry 
out the intention of the Législature. It could hardly be said that 
words of so broad import as "sell, barter, exchange, or give away," 
when standing together, were intended by Congress to be so narrow- 
ly and strictly construed as to include only those cases where title to 
the prescribed drug was in him who undertook to dispense or dis- 
tribute it. The lawmakers were not concerned with the ownership 
of the drug, but with its unlawful distribution. It could matter 
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nothing to the poor victim in the fatal clutches of the drug habit, 
where title was to the narcotic which was thus dispensée to him, 
every grain of which brought him nearer to the grave. Whether the 
victim procured tlie drug from the hand of the physician, or through 
the druggist on an order or prescription of the physician, can matter 
nothing, unless we look blindly at the letter of the act, wholly forget- 
ting its spirit and purpose. 

In the last place, it is claimed that there was no compétent évidence 
submitted on the part of the government to sustain the verdict of the 
jury. On the contrary, there was a superabundance of such évidence. 
Unless this section of the act is a dead letter, it would be hard to 
conceive a more flagrant case of its violation. The défendant seems 
to hâve obtained an extended and unenviable réputation as a dis- 
penser of morphine sulphate. From lîrooklyn to Chicago, from ail the 
Lake cities, the victims of the drug habit came to Dr. Moy and pro- 
cured the drugs. When we remember that the testimony showed 
that morphine sulphate is at least eight times as powerful and dead- 
ly as opium ; that one-half grain is a large dose, and a grain a fatal 
dose to the nonuser ; that there are 60 grains in one dram, and that 
the défendant time and again issued prescriptions for as much as 
16 drams to one pers'on, or 960 grains, enough to kill an entire régi- 
ment; that he issued, in the two years preceding the indictment, 11,- 
687 prescriptions, calling for 15,796 drams, and in addition 43,200 
one-half grain morphine tablets and 30,600 one-f[uarter grain tablets, 
we can hâve some conception of the magnitude of the defendant's un- 
lawful business in the distribution of narcotics ; and when we con- 
skler that for every dram prescribed he received $1, the commercial 
feature of the unlawful business becornes painfully and alarmingly 
apparent. 

The motion in arrest of judgment is overrulcd. 



KNOXVILLE GAS CO. v. CITY OF KNOXYILLIC et aL 
(Distrl<-t Court, E. D. Tennessee, N. D. September 2;5, 191S.) 

No. 2T. 

1. Oas iSs^l'Kl) — Gas Compactes — Charges — Franchise Obdinance — Con- 

tra ct. 

The voluntary acfeptnnce by a gas oomiiany of an ordinanre ffrant- 
Ing it a franchiNe on condition that it shoiild never charge more than a 
Ktated priée for sas to consiimers created a eontract whieh, if within 
the powers of the city, is liinding on the company during its term. 

2. OaS <S==>14(1) — CONTRACT FiXIMG IÎATES — GON.STITliTIONALITY. 

A «mtraet between a sas company and a city, fi-X-ing a maximum prlce 
to be eharged by the eorapany for gas, if reasonable and valid wlien 
niade, cannot be set asido by a court of e<iuity asconflscatory and un- 
coustitutional, because subse(iuent conditions liave made such rate un- 
remunerative. 

3. Gas ®=3l4(2) — Gas Companies — Power of City to Fix Rates — Conui- 

TiosAL Franchise. 

Uiider iShannon's Code Teiin. 1896, § 220S, providing that a gas com- 
pany shall not use the streets of a city "until the consent of the 

. ©soFor other cases ,aee saine topic & KEY-NUMBBH in aU Key-Numbered Digests & Indexes 
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municipal authorlties shall hâve been first obtalned, and an ordlnance 
shall hâve been passed preseribing the terms on which the same may 
be done," a city has authority in such ordlnance to flx maximum rates to 
be charged by the Company. 
4. Gas <S=»14(2) — Gas Companies — Régulation of Rates. 

A statute provldlng that gas companies shall charge reasonable rates, 
not exceeding a rate named, does not impair the right of a city, au- 
thorized by another statute to prescribe terms on v^^hleh a gas company 
may use its streets, to prescribe a maximum rate as one of such terms. 

In Equity. Suit by the Knoxville Gas Company against the City of 
Knoxville and others. On motion by complainant for restraining 
order. Denied. 

Lindsay, Young & Young, of Knoxville, Tenn., for plaintifï. 

J. Pike Powers, Jr., City Atty., and Cates & Price, ail of Knox- 
ville, Tenn., for défendant city of Knoxville. 

McCALL, District Judge. Several weeks ago this case was before 
me on application for temporary injunction upon the bill and affi- 
davits thereto and affidavit of the défendants. After considération, 
the application for temporary injunction was denied. Since that 
time there hâve been filed a sw^orn answer and an additional affi- 
davit in support of the bill. The case is before me again, first, for 
an order setting a date for the hearing of the case; second, for a 
restraining order ; and, third, for a référence to a spécial master. 

There is nothing new presented on this hearing by the plaintifï af- 
fecting the merits of the application for an injunction, other than 
the additional affidavit of Mr. Young, which brings the financial show- 
ing of the company down to July, 1918, and tends to intensify the 
présent financial stress of the plaintifï. The application at this time 
for a temporary restraining order, in view of the fact that the court 
had recently denied a temporary injunction, is rather an unusual pro- 
ceeding. The court sees no sufficient reason to change its views in 
regard to the injunctive features of the case, and the application 
for temporary restraining order is denied. 

It appearing that the bill and answer présent questions of law about 
which no évidence need be taken, it was suggested that the court at 
this time pass upon the questions of law and its action upon them to 
détermine the order to be made on the application for référence. It 
was agreed at the hearing that it was a useless and expensive proceed- 
ing to send the case to référence, unless the court should be of opin- 
ion that the plaintiff upon the record as now presented, assuming that 
the issues of fact raised by the bill and answer were decided in its 
favor, is as a matter of law entitled to the redress it seeks. 

[1] The undisputed facts on which the questions of law arise are 
as follows : In about 1854 the Knoxville Gaslight Company (hereafter 
called the Light Company) was organized and chartered under the laws 
of Tennessee. It was granted a franchise to furnish the city of Knox- 
ville with gas for a period of 50 years, and for that purpose it was 
permitted by the city to occupy its streets and alleys with pipes, con- 
duits, and other equipment necessary for the production and distribu- 

®=»For other cases eee same tapie 6 KEY-NUMBER in bU Kejr-Numbercd DIcests A IndiZM 
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tion of gas to consumers. In 1903 certain parties acquired the stock 
of the Light Company and obtained a charter from the state under the 
name of the Knoxville Gas Company. It was the intention and pur- 
pose of the Gas Company to acquire the property, rights, and fran- 
chises of the L,ight Company. This it did after having obtained the 
consent of the city by ordinance so to do. See section 2, Exhibit A to 
the bill, and chapter 70, Acts of Tennessee 1889; Shannon's Code of 
Tennessee 1896, § 2047. 

The Gas Company thereaf ter made application for and was granted a 
franchise to run for 50 years to operate its plant over and along the 
streets of said city by ordinance passed September 8, 1903, as amended 
by ordinance approved September 28, 1903. Section 11 of this ordi- 
nance provides that, unless the Gas Company shall, within 20 days from 
and after the passage and approval of the ordinance, accept the same 
and the terms thereof, and notify the city of Knoxville of such accept- 
ance in writing, ail rights, privilèges, and franchises granted to said 
city should be absolutely forfeited. Within the 20 days sa allowed the 
Gas Company in writing accepted the franchise, together with its terms 
and conditions, in language as foUows : 

"To the Mayor and Aldermen of the City of Knoxville: Tou are hereby 
notlfled that the undersigned, Knoxville Gas Company, has accepted and does 
hereby accept the ordinance passed and approved by you on September 8, 1903, 
granting It certain rights, privilèges, and franchises, as amended by the 
ordinance passed and approved September 28, 1903, and the terms and pro- 
visions of said original ordinance as amended aforesald." 

The Gas Company thereupon entered upon the manufacture and 
supplying of gas to the city of Knoxville under the terms and condi- 
tions of said ordinance as previously accepted by it, and has so con- 
tinued from that time without complaint, so far as this record shows, 
until after the entrance of the United States into the war with Ger- 
many. On the 5th day of March, 1918, the city of Knoxville pass- 
ed an ordinance making it unlawful for any person, firm, or .cor- 
poration supplying any article of public utility within the corporate 
limits of the city of Knoxville to any consumer or patron intentionally 
to demand, accept, or charge any unlawful rate or charge for the pub- 
lic utihty article or service rendered or required to be rendered under 
its contract or franchise with the city of Knoxville to a consumer or 
patron. 

Upon this State of fact, the bill is filed to hâve its contract with 
the city, made under the ordinance of September 8, 1903, declared 
ultra vires and void, and to enjoin the city from enforcing as against 
it the ordinance of March 5, 1918, on the grounds that said two or- 
dinances are in violation of the Fifth and Fourteenth Amendments of 
the Constitution of the United States, in that they deprive the plain- 
tif? of its property without due process of law and without just compen- 
sation. A paragraph of section 7 of the ordinance of September 8, 
1903, provides as follows : 

"And said Gas Company shall at ail times furnish to the consumers of gas 
within the limits of the city of Knoxville gas of not lésa than fifteen candie 
power and shall never charge for the same more than $1.10 per thousand cubio 
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feet, less 10 cents per thousaud cubie feet ifl paid on or before tlie lOth day 
ot the succeeding month." 

It is alleged in the bill, notwithstanding the Gas Company accepted 
the franchise as provided in the ordinance, on the terms and conditions 
that it would never charge more for gas than the maximum rate named 
in the ordinance, that its acceptance of the franchise in writing is not 
binding upon it, by virtue of the Fifth and Fourteenth Amendments 
of Constitution of the United States, and that upon a suificient show- 
ing that it is not earning a reasonable return upon its investment, a 
court of equity has the power to reheve it from its contract so made, 
and permit it to charge such a price per thousand cubic feet of gas as 
will afïord it a reasonable net return on the investment. 

The city by ordinance said to the company : 

"You may ocfiipy my streets and alleys for 50 years wltli yotir pipos and 
conduits and other things necessary to the manufacture and distribution ot 
gas, upon condition that you will never charge more tlian $1.10 per thousand 
cubie feet tlierefor." 

The company repHed in writing that it accepted the franchise with 
that condition. I think that constitutes a contract between the city and 
the Gas Company. Vicksburg v. Viclîsburg Water Co., 202 U. S. 453, 
26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. Cas. 253 ; Vicksburg v. Vicks- 
burg Waterworks Co., 206 U. S. 496, 27 Sup. Ct. 762, 51 L. Ed. 1155 : 
Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 
43 E. Ed. 341 ; Cunningham v. City of Cleveland, 98 Fed. 657, 39 
C. C. A. 211 ; Illinois Trust & Savings Bank v. Arkansas City, 76 Fed. 
271, 22 C. C. A. 171, 34 L. R. A. 518; Omaha Water Co. v. Omaha, 
147 Fed. 1, 77 C. C. A. 267, 12 L. R. A. (N. S.) 736, 8 Ann. Cas. 614. 

[2] The contract, having been made by the Gas Company before 
it acquired the gas plant in Knoxville, and, indeed, prior to having 
any investment there, was made, as I think, at arm's length with the 
city. The city did not bave to grant to the Gas Company this or any 
other franchise. The Gas Company did not bave to accept this or 
any other franchise not to its liking. It is not alleged in the bill that 
the city was guilty of deceit, f raud, or duress, or that the plaintifï was 
in any way overreached in the premises. Hence it must be that the 
Gas Company entered into the contract freely, voluntarily, and under- 
standingly. That conditions hâve radically changed within the last 
year must be admitted. The war with Germany has brought about a 
great scarcity of labor on the one hand, and largely increased its cost 
on the other. The cost of ail material entering into the making and 
distributing of gas has also greatly advanced. 

Under such circumstances, has a court of equity power to relieve the 
Gas Company from a contract it voluntarily and understandingly made, 
and permit it to make another more to its liking, upon the ground that 
subséquent events hâve so changed conditions that the contract made 
by the plaintiff is no longer remunerative? In Blake v. Fine Mountain 
Iron & Coal Co., 76 Fed. 624, 22 C. C. A. 430, the Circuit Cotirt of 
Appeals of the Sixth Circuit said : 

"It is just tliese liai'dships wliich a court of eijuity cannot relieve by re- 
scindiug eoutracts, or making new unes by coustractiou, through the process of 
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halancing blarae for nonperformance, and going Info paroi proof of other or 
différent conditions than tliose expressed in tlie contracta themselves, intentions 
relative to fallures not antieipated at the time tlie contracts were uiade, or not 
provided for by the tenns of the agreements, as they would liave been if tne 
parties hud not tieen improvident in neglecting such protection as was open to 
them against possible failure and change of conditions. ïhe reasonableness 
of a contract, its fairness and justice, are to be detei-mined as of the time 
when tUe parties entered Into it, and so of the Intentions involved in the con- 
struction of their agreemeuts, and none of thèse are to be influenced by the 
force of subséquent clianges in events or circumstanees." 

The Blake Case was cited and followed by the Circuit Court of Ap- 
peals for the Sixth Circuit in Ruggles v. Buckley, 158 Fed. 950, 86 C. 
C. A. 154. So that it would seem to follow that, unless plaintiff can 
bring itself without that gênerai rule, a court of equity has no power 
to relieve it, notwithstanding, under the new conditions that hâve aris- 
en, the contract has become a hardship on the plaintiff, and it cannot be 
performed without loss. 

[3] It is insisted, however, that the city had no power to incorpo- 
rate into the ordinance a maximum price which the company should 
charge for gas, because the power to do so had not been delegated to it 
hy the State. Upon this assumption it is argued that the contract made 
is unenforceable and void as to the plaintiff. By Acts of Tennessee 
1887, c. 176, the General Assembly amended Acts of 1875, c. 142, and 
also the charters of gas companies incorporated under the latter act, by 
providing, immediately following the clause permitting the use of 
municipal streets, the following: 

"And provided furtlier, that no one of the streets or uUeys of said city shall 
be entered upon or iised by said company for laying ])i])es, conductors, or 
otherwise, until the consent of the municipal authorities sliall hâve l>een ttrst 
obtained, and an ordinunee shall hâve been passed prescribing the terms on 
which the sanie niay be done." Shannon's Code of Tennessee 1896, § 2208. 

The plaintiff was incorporated six years subséquent to the passage of 
the act of 1887, and is subject to the provisions of that act. In the case 
of City of Knoxville v. Af rica, 77 Fed. 507, 23 C. C. A. 258, the Circuit 
Court of Appeals for the Sixth Circuit had under considération section 
1921 of Milliken & Vertrees' Code of Tennessee, a provision relating to 
Street railways similar in terms to the provisions, supra, relating 
to gas companies, as follows: 

"No one of the streets of said city sliall be used by said company, nor 
shall any rails be laid down, imtil the consent of the city authorities has been 
first obtained, and an ordinance shall hâve been passed, prescribing the terms 
upon which the same may be done." 

In discussing this provision, Judge Lurton, speaking for the court, 
said, among other things : 

"As we ttave already seen, the power to grant a riglit of way upon the 
public streets résides primurily in the liegislature of the state. This power 
may be, and is, by pi'ovision of the street railroad law, delegated to the 
municipal government of the city in which the propose<l railroad is to be 
operated. This delegated authorlty is a trust, to be exercised for the public 
beneflt by ordinance duly passed, and subjec-t to the limitations and for the 
pui-poses intended by the statnte. What is the extent of the power Intrusted 
to the city governmentî The answer is plain. "It is to consent' to the occu- 
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patlon ot such of the streets of the city between the terrolnl named In the 
charter, and within tlie gênerai route designated thereln, as shall be deemed 
In the Interest of the public. » * * The power to 'consent,' and tne 
power to prescrlbe the 'terms' npon which It will consent, Implies the power to 
refuse consent, or to consent only upon terms and conditions deemed wlse" — ' 
dtlng authorlties. 

While the Africa Case related to street railway franchises, I think 
by analogy it applied with full force to the act of 1887, supra, re- 
lating to gas companies. In McQuillin, Municipal Corporations, § 
1644, it isi said, if the consent of the municipality is necessary to 
the use of streets by a public service company, the municipality, up- 
on granting the right to use the streets, may impose conditions on 
the company which would be binding on the company if it accepts 
the right to use the streets. In Boerth v. Détroit City Gas Co., 152 
Mich. 654, 116 N. W. 628, 18 L. R. A. (N. S.) 1197, the court said: 

"Where a gBS company Is glven the right to oceupy city streets only wlth 
the consent of the municipality, the city is under no compvilslon to grant 
such right, and as to the prlce thereof may Impose such restrictions as to 
rates as it sees fit" 

The ordinance under considération having been duly enacted un- 
der statutory authority, and the terms and conditions thereof having 
been voluntarily and understandingly accepted by the Gas Company 
in writing, constitutes a contract from which the plaintiÇ cannot 
be relieved without the consent of the city. Cleveland v. City Ry. 
Ce, 194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102; Cleveland v. 
Cleveland Elec. Ry. Co., 194 U. S. 538, 24 Sup. Ct. 764, 48 L. Ed. 
1109; Détroit v. Détroit Citizens' Ry. Co., 184 U. S. 368, 22 Sup. 
Ct. 410, 46 L. Ed. 592. 

Per contra. Home Téléphone Co. v. Los Angeles, 211 U. S- 270, 
29 Sup. Ct. 50, 53 L. Ed. 176, is cited and reïïed on by the plain- 
tilï. I think that case is clearly distinguished from the instant 
case. There it is held that a municipality may not enter into a con- 
tract fixing unalterably during the term of franchise the charges 
for téléphone service, and thus disable itself from exercising the 
power of régulation, under a charter authority to regulate téléphone 
services, and to fix and détermine the charges therefor, in the ab- 
sence of clear and affirmative législative expression granting such 
power, or from which such power may be necessarily implied. That 
is not the question before the court. The clause of the contract un- 
der considération undertakes to bind the Gas Company to only one 
thing, to wit, that the Gas Company during the life of the franchise 
will never charge for gas more than the rate named. The city bas not 
undertaken to nor bas it contracted away its charter right of "pre- 
scribing the terms" on which the Gas Company may oceupy its streets. 
It may yet permit the Gas Company to increase or under proper show- 
ing require it to decrease charges for its service. In the Téléphone 
Case, supra, Mr. Justice Moody said : 

"It is obvlous that no case, unless it is identlcal In its facts, can serre as a 
controlling précèdent for another, for différences, slight in themselves may 
through their relation with other facts turn the balance one way or the 
other." 
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Other cases cited and relied on by the plaintiff in support of its 
contention are not in point, as I think, and for that reason it is un- 
necessary to comment on them. 

It is furtlier insisted that the ordinance is not binding on the city, 
and hence could not be on the Gas Company, since the présent or 
any succeeding law-making power of the city may change or repeal 
the ordinance outright. In other words, the contract made by vir- 
tue of the ordinance is unilatéral, and hence voidable by either par- 
ty. This contention I think is met and refuted in Omaha Water 
Ce. V. City of Omaha, 147 Fed. 1, 77 C. C. A. 267, 12 L. R. A. (N. 
S.) 736, 8 Ann. Cas. 614, where it is pointed out that municipal cor- 
porations hâve two classes of powers, the one governmental, in the 
exercise of which their officers may not bind the municipalities be- 
yond their terms of office; the other business or proprietary, in the 
exercise of which they are governed by the rules as individuals or 
private corporations. The contract hère is ordinancial in form, in 
the making of which I think the city officiais were in the exercise of 
their business or proprietary functions. Under Knoxville Water Co. 
V. Knoxville, 189 U. S. 434, 23 Sup. Ct. 531, 47 h. Ed. 887, it may 
be, if it appeared that by charging the maximum rate the Gas Com- 
pany was realizing more than a reasonable return, the city might re- 
quire the Gas Company to charge les s than the maximum rate named 
in the ordinance, since the contract only provides that the Gas Company 
shall never charge more than the rate named, and does not provide 
that it may not be required to charge less if the lesser rate appeared to 
be reasonable. That case is not authority for the insistence that the 
Gas Company, without the consent of the city, may charge more than 
the maximum rate, for which it contracted to furnish its patrons with 
gas. 

[4] Section 2209, Shannon's Code of Tennessee (1896), provides 
that gas companies shall hâve the privilège of erecting, establishing 
and constructing gasworks, and manufacturing and furnishing gas 
in towns, cities, and villages by means of public works; the gas com- 
panies being authorized to charge a reasonable price for gas not 
higher than the price allowed by existing charters to gas companies 
heretofore chartered in this state, provided that said companies shall 
never charge more than one cent for every cubic foot of gas used, 
etc. Chapter 142, Acts of Tennessee of 1875, as amended by chap- 
ter 176 of the Acts of Tennessee of 1887. 

This section is made a basis for the argument that under its char- 
ter the gas eompany has a right to charge one cent for every cubic 
foot of gas, if it appeared such charge was reasonable. This prob- 
ably would be true, but for the provision of section 2208 of Shan- 
non's Code, which provides that the streets and alleys shall not be 
entered or used by a gas eompany for laying pipes, conductors, or 
otherwise, until consent of the municipal authofities shall hâve been 
obtained, and an ordinance shall hâve been passed prescribing the 
terms under which the same may be done. Under this section the 
city of Knoxville by ordinance prescribed, as one of the terms on 
which the Gas Company might use its streets and alleys, that it 
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would never charge more than $1.10 per 1,000 cubic feet for gas. 
The Gas Company accepted this franchise, with this limitation, and by 
so doing it would seem to hâve waived whatever rights it might other- 
wise hâve had under section 2209, supra, and thus during the lif e of the 
présent contract eut itself off from the benefit of any rights it may 
otherwise hâve had under said section. 

My conclusions are: (1) The ordinances of which complaint is 
made are neither violations of the Constitution of the United States 
or of the state of Tennessee. (2) The municipality of Knoxville, 
in passing them, was acting within its delegated powers. (3) The 
ordinance of September 8, 1903, as amended by ordinance of Sep- 
tember 28, 1903, conditionally granting to the Gas Company a fran- 
chise on certain terms, when accepted by the Gas Company in writ- 
ing, constituted a valid contract between the city and Gas Company. 
(4) In the absence of a showing of deceit, fraud, duress, or that 
plaintiff was overreached in the premises, a court of equity has 
no power to grant the relief sought by the bill. 

The parties may, if they be so advised, treat this as a final hold- 
ing on the law questions presented, and enter a final decree dismiss- 
ing the bill, with costs; or, if they be so advised, they may treat 
this merely as a déniai of the application for restraining order, and 
refer the case to a master, to take proof and report upon such is- 
sues of fact as counsel may deem necessary in relation to the capital 
invested in the enterprise, its running expenses, the amount of its 
earnings annually, and the net earnings of the company, if any, and 
any other issues of fact that appear material — the spécial master 
to be agreed upon by counsel, or, failing in this, the court will ap- 
point one. 

JOHN E. McCALL, Judge of the United States District Court, 
Western District of Tennessee, sat herein by désignation for the 
judge of the United States District Court, Eastern District of Ten- 
nessee. 



UNITED STATES v. McHUGII et al. 
(District Court, W. D. Washington, N. D. Koveœber 23, 1917.) 

Ko. .3780. 

1. CoNSPiEACT <S=23 — Offense — Nature or. 

A eonsplracy may be defined as a combinatlon of two or more persons 
by concerted action to do an unlawful thing, or to do a lawful tlilng in 
an uulaw'lul manner, and while the gravamen of the offense is the eon- 
splracy, some overt act by one or more of the con.«pirators is necessary. 

[Ed. Note. — For other définitions, see Worda and Phrases, First and 
Second Séries, Conspiraey.] 

2. CoNSPiBACY ©=47 — Sélective Service Act — Psoof. 

In a prosecutlon for conspiraey to vlolate Sélective Service Act May 18, 
1917, the comraon design is the essence of the charge, and proof that 
the alleged consplrators knowlngly worked together for a common illegîil 

^SsFor other cases see same topic & KKy-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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purpose wlU establish a conspiracy ; it not being necessary to show a 
formai expUcit agreement or undertaking. 

3. Aemy and Navy ©=320 — Sélective Service Act — Exemptions. 

Under the Sélective Service Act and régulations mailing ail maie citi- 
zeus of certain âges liable to military duty, registrants baving dépendent 
parents may be exempted. 

4. Abmy and Navy <S=>20— Sélective Service Act — "Dépendent." 

A "dépendent" is a person who is not self-sustalning and relies on 
another for support, and under the Sélective Service Act and régulations, 
provlding for exemptions to registrants having dépendent parents the 
exemption should not be granted if the parent is ablo to malntaln hlmself, 
either from property which he owns or from his labor. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dépendent] 

5. Cbiminal Law <©=3651 — Evidence — Appearance op Défendant. 

In a prosecution for conspiracy to vlolate Sélective Service Act, by false- 
ly claimiug exemption on the ground tliat reglstrant's father was dépend- 
ent ou him for support, the jury could détermine the physlcal condition 
of tlie father from their observation of hini wliile on the stand, etc., and 
his physical infirmities need not be established by médical expert testi- 
mony. 

6. Ckisunal Lavt (©=5309(1) — Tbial — Otheb Owenses. 

In a proseeution for conspiracy to violate the Sélective Service Act, 
where it was asserted that a registrant and his father falsely represent- 
cd that the father was dépendent on the registrant, the jury cannot con- 
sider wbether the father was guilty of misapplication of funds in his 
possession which hc claimed did not belongi to him, but were trust funds. 

7. Ceiminal Law (©=561(1) — "Reasonable Doubt." 

A "reasonable doubt" is such a doubt as would make a man of ordinary 
prudence and sensibillty and décision, in determining an issue of like 
concem to himself, pause or hesitate in arriving at his conclusion ; and 
that is the criterion for the jury in a criminal proseeution. 

[Ed. Note. — For other définitions, see Words and l'hrases, E^rst and 
Second Séries, Reasonable Doubt.J 

John Edward McHugh, James A. McHugh, and James Gordon 
were indicted for conspiracy to commit an offense against the United 
States by violating the Sélective Service Act of May 18, 1917. Ver- 
dict directed for the last-named défendant, and the case against the 
other défendants submitted to the jury. 

Clay Allen, U. S. Atty., and Ben L. Moore, Asst. U. S. Atty., both of 
Seattle, Wash. 

Beeler & Sullivan and Winter S. Martin, ail of Seattle, Wash., for 
défendants. 

NETERER, District Judge. The Issue in this case is raised by the 
indictment which has been retumed by the grand jury, to which each 
of the défendants bave enter ed a plea of not guilty, and that places 
in issue every ttiaterial allégation in the several counts of the indict- 
ment. While the indictment has two counts, it in fact charges only 
one offense. It is a différent statement of the same charge against 
the défendants, and it will be considered only as one count ; and 

^sayor othe- cases see same topic & KEY-NUMBBR in ail Key-Numbered DlgesU £ Indexés. 
253 P.— 15 
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when I refer to the indictment, or to any count in the indictment, it 
will simply be to the one offense. Count 2 completely states the 
charge with the référence therein rhade to count 1. 

It is charged that the défendants did unlawfully and feloniousiy 
combine, conspire, confederate, and agrée together, and one with the 
other, to commit an offense against the United States ; that is, to vi- 
olate the act of Congress approved May 18, 1917 (40 Stat. 76, c. 
15) entitled "An act to authorize the Président to increase temporarily 
the military establishment of the United States," and the régulations 
prescribed by the Président, the object and purpose of the conspiracy 
being to obtain the discharge of John Edward McHugh from the 
Sélective Service Act upon false, fraudulent, and fictitious grounds, 
and to which the said John Edward McHugh was not lawfully en- 
titled ; that each of the défendants knew that the said John Edward 
McHugh was at that time not entitled, and would not thereafter be 
entitled, to such exemption from the said act and régulations, it be- 
ing the intent and purpose of the défendants to make and file a false, 
fraudulent, and fictitious claim for exemption from said act and the 
régulations made by the Président, by asserting that he is the son of 
an aged and infirm father, dépendent for support upon the labor of 
the said John Edward McHugh, and each and ail défendants, knowing 
the said assertion and claim to be false, made certificates and affi- 
davits in support of such daim, and that said affidavits and claim 
were false, as fully set out in the indictment, and then states the 
doing of certain overt acts to carry out the objects of the conspiracy 
as set out. In the indictment, likewise, is set out the charge that 
the statements with relation to the income were false, and known to 
be false by the défendants. 

[1, 2] A conspiracy may be defîned as a combination of two or 
more persons by concerted action to do an unlawful thing, or to do 
a lawful thing in an unlawful manner. The gravamen of the of- 
fense charged is conspiracy, but some overt act in furtherance of. 
the conspiracy must be done by some one of the conspirators in or- 
der to give life to the conspiracy. To make the statute clearer, if 
possible, I will call your attention to its three essential éléments: 
First, the act of conspiring together of two or more persons; sec- 
ond, to commit the offense charged in the indictment, which is a 
violation of the Sélective Service Act, as charged ; and, third, the 
doing of what is termed as an overt act, or the élément of one or 
more of such parties doing one or more acts to effectuate the ob- 
ject of the conspiracy. 

The common design is the essence of the charge, and, while it is 
not necessary, to establish a conspiracy, to prove that two or more 
persons met together and entered into a formai and explicit agree- 
ment or understanding, or that they should directly or by words or 
in writing State what the unlawful scherae was to be, or the gênerai 
understanding or détail of the plan or means by which an unlawful 
combination was to be made effective, if they knowingly work to- 
gether for a common purpose, and that purpose is the illégal act 
charged as their object, and if the acts of the parties so dovetail and 
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fit together that the conclusion is inévitable that there was an under- 
standing between them as to the thing to be done, as charged, it 
would establish a conspiracy. In other words, where an unlawful 
object is sought to be effectuated, and two or more persons, actuated 
by a common purpose of accomplishing that object, work together in 
any way in furtherance of the unlawful scheme, every such person is 
a party to the conspiracy, no matter vvhat part he may take in car- 
rying out the gênerai plan ; and where several persons are proven to 
hâve combined together for the same illégal purpose, any act done 
by one of the parties in furtherance of the original concerted plan, 
and with référence to the common object, is, in contemplation of 
the law, the act of the whole party, and any statement or déclara- 
tion made by one of the parties during the pendency of the illégal 
enterprise is not only évidence against himself , but is évidence against 
the other parties, who, when the combination is proven, are as much 
responsible for such déclaration, and acts to which they relate, as if 
made or committed by themselves. 

In this case évidence was received of a statement claimed to hâve 
been made by the défendant James A. McHugh, the father, in the 
absence of the other défendants, John Edward McHugh and Gordon. 
So far as Mr. Gordon is concerned in this case, the action will be dis- 
missed. In other words, you will be directed to return a verdict of 
not guilty as to him. There is no évidence before the court that 
would justify the court in submitting to you the claim of the govern- 
ment, charging him with being a party to the conspiracy in this 
case, if one did exist. This statement of thé défendant James A. 
McHugh cannot be received against John Edward McHugh, unless 
it is established by the évidence that the conspiracy was entered into. 

[3] You are instructed that, under the Sélective Service Act re- 
ferred to, ail maie citizens of the United States, and others enumerat- 
ed, and which is not material hère, are liable to military duty; and 
the law provides the manner of selecting the persons within military 
âges for services in the National Army. It also provides that certain 
men who are eligible may be exempted from military duty under 
certain conditions, and that a person selected may at the time of regis- 
tration, or later, when actually called, make his claim for exemption, 
and, if he cornes within the class of persons provided, it may be 
granted. One of the classes exempted are those who hâve persons 
designated by the act dépendent upon them for support. It is suf- 
ficient for the purpose of this case to say that a man having a father 
or mother dépendent upon him for support may be exempt. In this 
case it is charged that the défendants conspired, as I hâve already 
stated, to hâve John Edward McHugh make a false claim for ex- 
emption, asserting that his father is dépendent upon him for sup- 
port, and that this claim was supported by affidavits made by the 
défendants James A. McHugh and James Gordon which hâve been 
filed in this case. 

The government contends that the claim made by the défendant 
John Edward McHugh was false, that the défendants knew it was 
false, and that it was the intent and purpose of the défendants to 
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évade the law in the manner charged; while the défendants con- 
tend that the claims made by John Edward McHugh were true, or 
at any rate they believed them to be true, and they acted honestly 
with relation to the claim made. The issue before you is not com- 
plicated. It is simply to détermine whether the défendants did con- 
spire as charged in this indictment, and did the acts which it is 
charged, or some of the acts charged in the indictment as having been 
performed by them. The claims made by the défendants for ex- 
emption might be untrue, and yet the défendants might not be guilty 
of the crime charged. It is also contended on the part of the de- 
fendants that, if the statements made by the défendants were under- 
statements of income or overstatements of the physical condition 
of James A. McHugh, the father, thèse statements were merely er- 
rors of judgment, and were made from honest motives, and not pur- 
posely or intentionally to mislead the officers of the government, 
whose duty, under the Sélective Service Act and the rules promulgat- 
ed for carrying it out, it was to détermine between thèse conditions. 
You hâve the story from both sides and you must détermine where 
the truth in the case lies, and what the fact therefore, is. 

You are instructed that intent is an élément of the offense charged, 
and it must be established by the same degree of proof as any 
of the other éléments that enter into the completed offense. It is 
psychologically impossible to enter into a man's mind and détermine 
by testimony what the actual intent was. So that you must con- 
clude with relation to the élément of intent from the facts disclosed 
by the évidence in this case, taking into considération the conduct of 
the parties with relation to the matter charged, and every circumstance 
which bears upon the issue, bearing in mind that a man intends the 
natural conséquences of his act intentionally or knowingly done; 
and when you bave considered ail of the acts of the parties, their 
relation to each other, the object to be attained, the things that were 
done, the circumstances under which they moved, and the motives 
that prompted the varions acts so far as disclosed from the évidence, 
from ail thèse you will détermine what the intention of the parties 
really was. 

[4, 5] You are instructed that a dépendent is one who is sus- 
tained by another; one who relies upon another for support; a 
person who is not self-sustaining. In order for the défendant James 
A. McHugh to be dépendent for support upon the défendant John 
Edward McHugh, every other source of support or sustenance would 
bave to be ehminated. If the défendant James A. McHugh had 
money or means from which he could get support, or had property 
which could be converted into means of support, then he would not 
be dépendent, or if the défendant James À. McHugh was able to 
support himself by physical labor, irrespective of means or money. 
Suppose he had no lands and no money ; is he physically in such a 
condition that he could support himself and family, together with 
the help of other members of the family, without John Edward Mc- 
Hugh's support — such members of the family as the testimony dis- 
closes ? 
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The exemption provision made in this statute is for the purpose of 
not depriving an indigent person of means of support, not the par- 
ticular means of any person ; and in considering the dependency of 
the défendant James A. McHugh you will take into considération ail 
the testimony which has been ofïered and admitted with relation io his 
status and what he owns. The government's witnesses hâve testified 
that he owns several différent tracts of land — you will bear in mind 
what the testimony was — and hâve placed values upon the respective 
tracts. Those values you will recall from the évidence. It is also 
admitted in évidence that the défendant James A. McHugh owns 28 
cows, 4 horses, and some farming implements and utensils ; the val- 
ue, I believe, admitted to be $2,460, or in excess of $2,400. The 
amount you will take from the admission that was made or from the 
évidence. The défendant James A. McHugh admits that he has on de- 
posit money amounting to something over $7,000, I believe. You will 
remember what the testimony discloses. But he states that this is ail 
held by him in trust — $7,000 in trust for his little boy Peter, $300 as 
guardian for one party, and $600, I believe, as guardian for another 
party. He says he is entitled to receive the income from the $7,000; 
but, of course, he is not entitled to receive any income from any trust 
funds held by him as guardian. Now, if you believe, or if it raises 
a reasonable doubt in your minds, as to whether he holds this money in 
trust, then you cannot consider the amount held in trust in arriving at 
his means of support. You can only consider the income upon the 
$7,000, whatever that may be, as disclosed by the évidence. In de- 
termining whether thèse funds are trust funds, you will take into con- 
sidération ail the évidence which has been received, and weigh that 
évidence by the same rule that you will weigh the other testimony 
in the case, and to which I will refer later in thèse instructions. 

[6] You are instructed further, with référence to the trust funds 
referred to, that the défendant James A. McHugh is not on trial for 
the misuse or misapplication of trust funds in this case. Such liabil- 
ity would only arise and could only be presented in a state court, and 
after demand had been made for the money; and you will not con- 
sider this matter of trust funds in any relation of accounting, or as 
a matter of default in the performance of duty as a guardian of pub- 
lic funds, as stated, and you will only consider the trust funds mat- 
ter with relation to the matters bearing upon the income. 

You are further instructed that, as to the income from the lands, 
cows, and horses which he owns, you must détermine from the évi- 
dence; but you are instructed that the iaw does not contemplate that 
a man can hoid property which he does not use himself, and the value 
of which can be utilized for the support of himself and family, and 
not use it for that purpose, and claim that he is dépendent. Before the 
défendant James A. McHugh can be dépendent for support upon John 
Edward McHugh, he must exhaust his own resources. By that I mean 
his property in excess of what he needs to properly house his family, 
and such as his family can cultivate for their own use and for the pur- 
pose of pasturing such cows as may give milk for his family and sup- 
ply the family with butter for tlieir home consumption. He cannot 
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operate a dairy ranch at a loss, and claim the son's labor as exempt to 
pay the expenses of such ranch, or for his support, when he has other 
property of value which can be utihzed for his support. 

Much évidence has been received and comment made with relation 
to income for the year previous tp the time of the charge made. That 
was permitted to go before you, se that you would hâve ail of the facts 
and circumstances before you. If you find that the défendant James 
A. McHugh was dépendent upon John Edward McHugh for support, 
and believe or hâve any reasonable doubt as to whether this statement 
was made ignorantly as to income, even though you believe it was 
wrong, then, of course, the défendants would not be guilty upon that 
charge. 

Evidence was likewise received upon the physical infirmities of the 
défendant James A. McHugh, and that condition is a fact to be es- 
tablished by the évidence in the case, and need not be established by 
médical expert or physician testimony, where the facts presented to 
the jury are convincing or sufficient to raise a reasonable doubt in the 
minds of the jury; but when the défendant had consul ted a doctor 
with relation to the illness complained of, and has not consulted him 
for six years, the jury must consider such fact in connection with ail 
the évidence bearing upon the matter of physical infirmity. The jury 
also has the right to take into considération their observation of the 
défendant before the jury — his appearance — and consider that with 
his testimony, and ail other testimony presented, and conclude with 
relation to his physical infirmity. Upon this phase of the case you 
are instructed, however, that if you are convinced by the évidence that 
the défendant is not dépendent, ajid that he has means of support of 
his own, then his infirmities would not be material. 

You are f urther instructed that évidence has been presented in this 
case of réputation as to truth and veracity in the community in which 
he résides, and likewise as to being a law-abiding citizen. You are 
instructed that such évidence is compétent in a criminal case. It is 
the only instance where hearsay testimony can be received. Character 
or réputation testimony is necessarily hearsay. It is testimony as to 
what the people — the man's neighbors or the people residing in the 
community where he lives — think about him or say ahout him with 
relation to his truthfulness or with relation to his being law-abiding; 
and it is based upon the presumption that, when a man has lived in 
a community a long time and has earned a réputation, he is entitled 
to it, and that what his neighbors, what people in the community, say 
about him, should be considered by the jury. You will give consid- 
ération to this testimony that was presented, for it was presented on 
both sides. Now, this évidence is only valuable when the witnesses dis- 
close to you that they hâve a basis upon which to base their conclusion ; 
and you will approach that testimony from that viewpoint, and give 
the weight to those witnesses who you believe are the better qualified 
to testify with relation to réputation for truth and veracity and for 
being law-abiding. You will weigh that testimony by the same rule 
as you will ail of the other évidence in the case. 

You will try this case fairly and impartially, bearing in mind that 
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you are the sole judges of the facts. The responsibility of finding what 
the fact in this case is rests solely upon you, and you will appreciate 
tliat the United States does not want an innocent man convicted, nor 
does it want a guilty man to escape after he has been proven guilty 
beyond a reasonable doubt. The issue in this case is of great importance 
to the government and to the défendants. The government can only 
be maintained by the en forcement of law. You, as jurors, are not 
concerned with the policy of the law. You are simply concerned with 
the facts in this case as applicable to the law which has been passed by 
Congress. You may personally believe the law to be bad, and one 
which should he repealed ; but that is not a matter of your concern, nor 
mine. That is a matter for the Congress of the United States, and it 
is the lawmaking body provided by the Constitution; and if officers 
neglect to en force the law, or jurors décline to fairly and honestly dis- 
charge their duty, and law enforcement should thereby fail, it would 
be only a short time until a condition of anarchy would obtain, and 
no stable government could be maintained. 

The défendants are clothed with the presumption of innocence, which 
prevails throughout the trial and until it is overcome by évidence in 
this case which shows to your satisfaction beyond every reasonable 
doubt that both of the défendants are guilty. In this case you can- 
not fînd one of the défendants guilty and the other not guilty. One 
man cannot conspire with himself . It takes two to conspire ; and the 
testimony, as I told you a moment ago, does not show that Mr. Gordon 
knew anything about this, except as he was requested by the défend- 
ant James A. McHugh to come in and sign an affidavit. Now, what he 
did there was wrong. He signed something which he says that he knew 
nothing about. Of course, if he knew nothing about it, he could not 
hâve conspired, and the testimony of the witnesses on the part of the 
government is not of such a character as to overcome the presump- 
tion 6f innocence, and not enough to connect him with a conspiracy, 
more than the act of signing the affidavit. The défendants James A. 
McHugh and John Edward McHugh, therefore, are either both guilty 
or both innocent of this offense. 

[7] Now, a reasonable doubt is just such a doubt as the term im- 
plies. It is a doubt for which you can give a reason. It is such a doubt 
as would make a man of ordinary prudence and sensibility and dé- 
cision, in determining an issue of like concern to himself as that be- 
fore the jury to the défendants, pause or hesitate in arriving at his 
conclusion. It is such a doubt as would be created only by the want 
of évidence or a doubt which is raised by the évidence itself , and must 
not he merely spéculative, imaginary, or conjectural. A juror is satis- 
fied beyond a reasonable doubt if, from a candid considération of ail 
the évidence, he has an abiding conviction of the truthfulness of the 
charge. When a juror is satisfied to a moral certainty of the truthful- 
ness of the charge made, then he is satisfied beyond every reasonable 
doubt. 

In this case each party has examined you with relation to préjudice, 
or preconceived notions of the issue, or knowledge of the facts, and 
you hâve convinced both sides that you are free from any préjudices 
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or opinions, and can détermine this issue solely upon the évidence 
which has been presented. Both sides hâve a right to rely upon this 
conception of your qualifications, and I hâve no doubt you will ehmi- 
nate from your minds every influence which vv'ould hâve a tendency 
to detract from the issue, and will concentrate your thought alone upon 
the détermination to do justice and right as your quickened conscience, 
aroused by the serious duty before you, may dictate your every thought 
and effort, being divorced from passion, préjudice, or sensé of rela- 
tion to things which might detract your thought from the real issue in 
this case, and that is the guilt or innocence of thèse défendants, and 
by a fair and honest considération conclude, so that the government 
and the défendants may feel that a fair, honest, and conscientious con- 
sidération has heen given to the matter in hand. 

As I hâve intimated a moment ago, you are the sole judges of the 
facts in this case, and you must détermine what they are. Any référ- 
ence that I may hâve made to any fact in this case, or expressions used 
to convey to you some idea, was not done with the purpose of ex- 
pressing any opinion which I may hâve of a fact ; and I désire you to 
eliminate from your mind and from your considération any such 
thought that you may hâve received as to any opinion of mine with 
relation to any fact, and détermine this yourself solely upon the évi- 
dence which has been presented. 

You are likewise the sole judges of the credibility of the witnesses 
who hâve testified before you, and in determining the weight or crédit 
you désire to attach to the testimony of any witness you will consider 
the demeanor of the witness upon the witness stand, the opportunity 
of the witness for kncwing the things about which he has testified, his 
interest or lack of interest in the resuit of this controversy, and the 
reasonableness or unreasonableness of the story of the witness, and 
from ail of thèse détermine where the weight of the évidence is, and 
where the truth in the case lies. You will attach to the testimony of 
every witness who has testified before you the same test that you 
would apply to any other person in the ordinary affairs of life whose 
truthfulness or falsity may be under considération by you. From your 
conclusions there is no appeal. I merely suggest this, so that you may 
be impressed with the responsibility that rests upon you. If you find 
that any witness has willfully testified falsely concei-ning any material 
fact in this case, you hâve a right to disregard the testimony of such 
witness entirely, except in so far as it may be corroborated by other 
crédible évidence or circumstances developed upon the trial of the case. 

It will require your entire numher to agrée upon a verdict, and when 
you hâve concluded you will cause the verdict to be signed by your 
foreman, whom you will elect immediately upon retiring to the jury 
room. The form of the verdict will be: "We, the jury in the above- 
entitled cause, find the défendants John Edward McHugh and James 

A. McHugh guilty." If you find them guilty, you will write 

in the word "are." If you find them not guilty, you will write in the 
word "not." The other form will be: "We, the jury in the above- 
entitled cause, find the défendant James Gordon not guilty." You will 
hâve thèse three with you. 
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After numerous exceptions taken by counsel for défendants, the 
court added the f ollowing : 

Where there are two inferences possible, one of guilt and one of 
innocence, that of innocence should be adopted by the jury, and that 
every reasonable doubt upon any fact disclosed in the testimony should 
likewise be resolved in favor of the défendants. 



rXITKn STATKS V. OTiSON. 

SAME V. STiRANSKY. 

(District Court, W. I). Washington, N. D. Novemher, 1917.) 

jS'o. 3785. 

1. Armt AMD Navy ©=320 — Sélective Service Aot — Indictment — SuPFiciENCt. 

Ail indictment allegins a failure to résister as rcquired by the Sélective 
Service Act, etc., is not faulty because failinj< ta set out in fiill the Presi- 
dent's iiroclaination as to registration, where the statement with référence 
to tiie proclamation was sutflcient to furnish the défendant notice and 
informution required for every purpose. 

2. WiT.XESSES <g=>293 — Privilèges — Bearinq Witness Against Self. 

Those provisions of the Sélective Draft Act whlch i-e(iuire reglstrants 
to e.'chibit registration cards, etc., are not invalid, as violating Oonst. 
Aniend. 5, providlug that no person shall be compelled to be a witness 
against himself. 

3. Akmy and Navy iS=20 — Sélective Service Act — Validity. 

In vievk' of the revolutionary practice of raislng armies by draft, and 
of the provisions found In Const. art. 2, § 2, etc., and desplte Ainendments 
5 and 13, held, that the Sélective Service Act is valid ; the government 
having power to raise arniles by draft. 

4. Constitution AI, Law <S=>275(1) — îniiibitionb — Deprivation of I'ropeety. 

The Sélective Service Act, providlug for the drafting of reglstrants 
into the National Aruiy, is uot in \iolation of Const. Amend. 5, forbiddlng 
the deprivation of property without due process of lavp, for no one bas, in 
a just sensé, a property right in his otlice or employment. 

5. CoKSïiruTioNAT, Law <S=='62 — Sélective Service Act — Délégation of Lég- 

islative POWERS. 

The Sélective Service Act is not invalld, as delegating législative pow- 
ers to the Président, for it nierely grants power to him to regulate the 
exécution of the law. 

Peter Oison and Abraham Suransky were indicted for failing to 
register as required by the Sélective Service Act, and for failing 
to exhibit their registration certificates when called upon by a police 
officer. On demurrer to the indictment. Demurrer overruled. 

Clay Allen, U. S. Atty., and Ben. L. Moore, Asst. U. S. Atty., 
both of Seattle, Wash. 

Mark M. Litchman, of Seattle, Wash., for défendant Oison. 
Jacob Kalina, of Seattle, Wash., for défendant Suransky. 

NETERER, District Judge. Indlctments were returned against 
each of the above-named défendants in three counts : First, charg- 
ing that défendant refused to présent himself for registration, being 

^ssFor otlier cases see same toplc Si KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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within the âges of 21 and 31 years; second, charging that défendant 
"did willfully * * * fail * * * to présent himself for reg- 
istration and submit thereto as provided in the said act * * * " ; 
and, third, charging that the défendant "did willfully * * * fail 
* * * to perform a duty required of him * =k * in the ex- 
écution of said act," by faiiing to exhibit his registration certificate 
when called upon by a police officer. Demurrers were filed to each 
count in the indictment: First, "that they do not state facts suffi- 
cient to constitute a crime;" second, "that the act is unconstitution- 
al, contrary to the Constitution and Amendments 1, 2, 5, and 13." 
With the consent of ail parties, the issues thus raised, being the same 
in both cases, were submitted together. 

[1] The technical objection raised in argument that the indictment 
is faulty, because the President's proclamation provided for in Sé- 
lective Service Act May 18, 1917, c. 15, 40 Stat. 76, is not set out 
in full in the indictment, is overruled. The statement in the indict- 
ment with référence to the proclamation is sufficient to give the de- 
fendant ail the notice and information required for every purpose. 

[2] Nor is the contention that the provisions of the act requiring 
a person to exhibit his registration card, as charged in count 3, in 
contravention of the Fifth Amendment, which provides that "no 
person shall be compelled to be a witness against himself." This pro- 
vision is analogous with section 3239, Revised Statutes, Internai Rev- 
enue Act, as amended February 27, 1877, c. 69, 19 Stat. 248 (Comp. 
Stat. § 5962), which requires that ail persons liable to a spécial tax 
" * * * shall place and keep conspicuously in his establishment 
or place of business ail stamps denoting the payment of said spécial 
tax. * * * " Xhis has long been recognized as within the sphère 
of proper législation. Justice Field, in Ex parte Garland, 4 Wall. 
333, 18 L. Ed. 366, sustains the doctrine that Congress can undoiibt- 
edly prescribe rules for civil conduct to which persons within the 
jurisdiction must conform. This case, while cited by défendants, 
cannot afford comfort to them. The issues in that case and this are 
not analogous. The court, in that case, at pages 379, 380 of 4 Wall. 
(18 L. Ed. 366), said: 

"The Législature may undoubtedly prescribe the qualifications for the office, 
to which he niust conform, as it may, wliere it has exclusive jurisdiction, 
prescribe qualifications for the pursuit of any of the ordinary avocations of 
llfe. The question, in this case, is not as to the povver of Congress to pre- 
scribe qualifications, but whether that power has been exerclsed as a means 
for the infliction of puiiishrnent, against the prohibition of the Constitution. 
That this resuit cannot be effected indlrectiy by a state under the form o£ 
creating qualifications we hâve held In the case of Cummings v. State of Mis- 
souri, 4 Wall. 277, 71 IJ. S. 356 [18 L. Ed. 3561, and the reasonlng by which that 
conclusion was reached applies equally to similar action on the part of Con- 
gress." 

The issue in Cummings v. Missouri, supra, was whether, under 
the form of creating a qualification or attaching a condition, a state 
can in effect inflict punishment for a past act which was not punish- 
able at the time it was committed, and it was held that it could not 
be done. Again, at page 380 of 4 Wall. (18 h. Ed. 366), the court, 
in Ex parte Garland, said: 
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"Tbis Tiew is strengthened by a cousideratlon of the effect of the pardon 
produced by the petitioner, and the nature of the pardouing power of the 
Président The Constitution provides that the Président 'shall hâve the i)0wer 
to grant reprieves and pardons for offenses agoinst the United States except lu 
cases of Impeaebment. * * • • The power thus conferred is unllmlted, with 
the exception stated. It extends to every offense known to law, and may 
be exercised at any time after its commission, either before légal proceedings 
are taken, or during their pendency, or after conviction and judgment TMs 
power of the Président is not subject to législative control. Oongress can 
neither Itmit the effect of his pardon, nor exclude from its exercise any class 
of offenders. The benign prérogative of mercy reposed in him cannot be fet- 
tered by any législative restrictions. Sueh being the case, the inquiry arises 
as to the effect and opération of a pardon, aiul on this point ail the au- 
thorities concur. A piirdon reaches both the piinishment prescribed for tbe 
offense and the guilt of the oftender; and when the pardon is full it re- 
leases the punisbment and blots out of existence the guilt, so that in the 
eye of the law the oftender is as innocent as if he had ne ver conunitted the 
offense. If granted before conviction, it prevents any of the penalties and 
disabilities, conséquent npon conviction, from attaching; if granted after 
conviction, it removes the penalties and disabilities, and restores him to ail nis 
civil rights ; it mak(«i him, as it were, a new man, and gives him a new crédit 
and capacity." 

It will thus be seen that this case has no appUcation. 

[3] The next contention, that the Sélective Service Act of May 18, 
1917, is unconstitutional, is equally unfounded. The contention that 
the Président has not power to raise and support an army by the 
sélective method cannot be sustained. For the purpose of creating 
a strong national government, instead of a weak and inefïective con- 
fédération of States, the Constitution conferred tipon the Congress 
the power; 

"To provide for tlie common défense and gênerai welfare," "to déclare war," 
"to raise and support annies," "to provide and maintain a navy," "to make 
rules for the government and régulation of land and naval forces," "to provide 
for organizing, arming, and disciplinlng the militia, and for governlng sueh 
part of them as may be emiiloyed in the service of the United States, reserv- 
ing to the states, respectively, the appointment of the offlcers, and the au- 
thority of training the militia accordlng to the discipline prescribed by the 
Congress." 

Article 2, § 2: "The Président shall be commander-in-chief of the army 
of the United States, and of the militia of the several states, when called into 
the actual service of the United States." 

Amendment 5: "No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or Indictinent of a grand jury, except 
tn cases arising In the land or naval forces, or in the militia when in actual 
service, in time of war or public danger." 

The distinction between the National Army and state militia is 
pointed out. by Attorney General Wickersham, in his opinion of 
February 17, 1912 (29 Op. Attys. Gen. 322), in which he said: 

"When the Constitution gives to Congress the power 'to raise and supiwrt 
annies,' and 'to provide for calling of the militia to exécute the lavre of the 
Union, * » » ' and makes the 'Président the commander-in-chief of the 
army and navy of the United States, and of the militia of the several states, 
when called into actual service of the United States,' it is speaking of two 
différent bodies — the one the Regular Army, in the continuous service of the 
government, and liable to be called into actual service at any time, or in any 
place where an armed force is required; and the other a body for domestic 
service, and liable to be called into the service of the government only upon the 
particular occasions named in the Ck>nstitution." 
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It is not contended that power to draft an anny is expressly with- 
held, but that it is not expressly confefred. The liability of ail in- 
habitants of the United States to be drafted into military service in 
time of war, it appears, cannot be questioned. It results from the 
sovereignty of the nation, and the power conferred upon Congress 
must carry with it the necessary means of carrying out the power. 
The validity of the draft acts of the Civil War in the North and the 
South was contested in the courts and sustained.^ 

Nowhere in the Constitution is there a limitation as to the means 
by which Congress shall raise an army, and, guided by the history of 
the times, the draft method of raising an army was not foreign to the 
Constitution makers or the "fathers of our country." The General 
Assembly of Virginia in May, 1777, passed a conscription act which 
had been drafted by Thomas Jefferson. Writings of Thomas Jeffer- 
son, vol. 2, page 123 (Ford's édition). In 1777 New York adopted a 
Constitution which declared : 

■'It is the diity of every man wlio enjoys the protection of soclety to be pre- 
paretl, and willing, to défend it." 

The Continental Congress, of February 26, 1778: 

"Kesolved, that the several states hereafter named are required forth^vitl) 
to fin up by drafts from tlieir miHtia, or aiiy other way that niay be effectuai, 
tlieir resipeetive battalioiis of continental troops, aecoi-diiif» to tlie followln« 
arrangement, viz. [naniing 11 states]. * * * That ail jiersons drafted 
shall .serve in the continental battalions « * « for the spaco of nii^e 
months ; * * * nn^ 

"Resolved, that no prisoner.s of war or deserters from any alien army be 
enlisted, drafted, or returned to serve in the continental ariay." 

2 Journal s of Congress, 45S-4!)5. 

At the session of August 31, 1778, appears the following: 

"Letters of the 27th, from the Committee on Arrangements, that camp was 
ready. informing that a gre;it spirit of enlistment had taken place among the 
soldlers wlio were brought into tlie army as drafts. * * * " 3 Journals of 
Congress, 38: 45 Wash. Law Kep. No. 25, June 22, 1017. • 

On November 15, 1777, delegates of the United States of America 
did agrée to certain articles of confédération. Thèse were approved 
by Congress July 9, 1778, and signed on behalf of nearly ail the states 
during that year ; the last to sign being Maryland, March 1, 1781. On 
September 17, 1787, by unanimous consent ail states présent adopted 
the Constitution. 1 U. S. Stat. at Large, 1-20. Into the very fabric 
of the Constitution of the United States was woven the sentiment of 
draft with relation te armies, and, no intimation against draft being 
expressed in the Constitution, the power is as plainly implied as though 
expressly given. 

1 McCairs Case, 5 Phila. 268, Fed. Cas. No. 8,669 ; Kneedler v. Lane, 45 Pa. 
238; In re Spangler, 11 Mich. 208; In re Griner, 16 Wis. 423; Jetters v, 
Fair, 33 Ga. 347; Barber v. Irwin, 34 Ga. 29; I']x parte HIU, 38 Ala. 429; 
Burroughs v. Peyton, 57 Va. 470; Lanahan v. Birge, 30 Conn. 438; Ex parte 
Coupland, 26 Tex. 386 ; Druecker v. Salomon, 21 Wis. 621, 94 Am. Dec. 571 : 
Allen V. Oolby, 47 N. H. 544; Parker v. Kaughman, 34 Ga. 136; Ex parte 
Bolling, 39 Ala. 609. 
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Chief Justice Marshall, in McCulloch v. State, 4 Wheat. 406, at 
page 421 (4 L. Ed. 579), in discussing the power of incorporating a 
Bank of the United States (Act April 10, 1816, c. 44, 3 Stat. 266), said: 

"Among the enumerated powers, we do not flnd tliat of establishing a bank 
or creating a coiijoration, but there is no phrase in the instrument which, like 
the Articles of Confédération, excludes incidental or implied powers and which 
requires tliat everything granted shall be expressly and minutely described." 

At page 407 of 4 Wheat. (4 L,. Ed. 579), he said: 

"The Constitution, to contain an accurate détail of ail the subdivisions of 
which Its great powers will admit, and of ail the me^ms by which they may be 
carried into exécution, would partake of the prolixlty of a légal code, and 
could scarcely be embraced by the human mind." 

And again, on the same page : 

"It Is also in some degree warranted by their having omitted to use any re- 
stricted term which might prevent its receiving a fair and just interprétation." 

Again : 

"But it may, wlth great reason, be contended that a government, intrusted 
wlth such am)>le ix)wers, on the due exécution of which the happiness and 
prosperity of the nation so vitally dépends, must also be intrusted wlth ample 
means for their exécution. The power being given, it Is to the interest of the 
nation to facilitate Its exécution. It can never be their interest, and cannot be 
presuraed to hâve been Ibeir intention, to clog and embarrass Its exécution by 
withholdlng the most appropriate means. 

At page 409 of 4 Wheat. (4 h. Ed. 579), he said : 

"The government ivhich has a right to do an act, and lias imposed on it the 
dittji of performing that act, must, according to the dictâtes of reason, 6a 
allowed to selcct the means; and those vho contcnd that it may not sélect 
an^l appropriate means, that one partioular mode of effecting the object is 
ejccepted, take upon themselves the burden of establisMng that exception." 
(Italics are ours.) 

AU that was said in that case can with equal force and propriety be 
applied to the instant case. Mr. Justice Field, in Tarble's Case, 13 
Wall. 397-408, 20 E. Ed. 597, said : 

"The exécution of thèse i)owers falls within the Une of its dutles; and Its 
conU'ol over the subjeet is plenary and exclusive. It can détermine, without 
question froin any state autbority, how the armies shall be raised, whether by 
volnntary enlistment or forced draft, the âge at which the soldier shall be re- 
celved, * * • the compensation he shall be allowed, and the service to 
which he shall be as.signed." 

In Jacobson v. Massachusetts, 197 U. S. 11, at page 29, 25 Sup. Ct. 
358, at page 362 (49 L. Ed. 643, 3 Ann. Cas. 765), the court, in dis- 
cussing the freedom or restraint of the individual on the part of the 
government, said : 

"He may be compelled, by force if need be, agalnst his will and without re- 
gard to his Personal wishes or his pecuniary Interests, or even his religions or 
political convictions, to take his place in the ranks of the army of his country, 
and risk the chance of being shot down in its défense. Is it not, therefore, 
true that the power of the public to guard itself against Imminent danger 
dépends in every case involvlng the control oE one's body upon his wlUlngness 
to submit to reasonable régulations establlshed by the constituted authoritles 
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under the sanction of the state, for the purpose of protecting the public col- 
lectively against such danger?" 

Nor can the Thirteenth Amendment give to the défendants any con- 
solation. The défendants hâve called our attention to the Slaughter- 
house Cases, 16 Wall. 36, 21 L,. Ed. 394, and quote from the opinion 
as follows: 

"That a Personal servitude was meant is proved by the use of the word 'in- 
voluntary,' which can only apply to human beings. The exception of servi- 
tude as a punishment for crime gives an idea of the class of servitude that is 
meant. The word 'servitude' is of larger meaning than 'slavery.' " 

On page 72 of 16 Wall. (21 L. Ed. 394) Mr. Justice Miller said: 

"But wliat we do say, and what vve wish to be understood, is that in any 
fair and just construction of any section or phrase of thèse amendments it is 
necessary to look to the purpose which we hâve said was the pervading spirit 
of them ail, the evil whleh they were designed to reniedy, and the process ot 
continued addition to the Constitution, until that purpose was supposed to be 
accomplished, as far as constitutional law can accomplish It." 

The Suprême Court, in Butler v. Perry, 240 U. S. 328, Z(, Sup. Ct. 
258, 60 L. Ed. 672, in passing upon the validity of an amendment to 
a state law requiring abJe-bodied maie persons between certain âges, 
résident in the state for a fixed time, to work on the roads and bridges 
a prescribed time each year, said : 

"This amendment was adopted wlth référence to conditions existing since 
the foundation of our government, and the term 'involuntary servitude' was 
intended to cover those fornis of compulsory labor akin to African slavery, 
which in practical opération would tend to produce like imdesirable résulta. 
It introduced no novel doctrine wlth respect to services always treated as ex- 
ceptional, and certainly was not intended to interdict the enforcement of those 
duties which individuals owe to the state, such as services in the army, mili- 
tia, on the jury, etc. The great purpose in vlew was liberty under the pro- 
tection of effective government, and not the destruction of the latter by de- 
priving it of the essential powera." 

[4] Nor are the défendants deprived of any rights granted by the 
Eifth Amendment. In Taylor v. Kercheval (C. C.) 82 Fed. 499, the 
court said : 

" * • * And It Is clear that eomplâinant has in no just sensé a property 
right In hls office or employment » • * " 

[5] Nor does the Sélective Service Act delegate législative pov^rer 
to the Président. It merely grants power to regulate the exécution of 
the law, and is therefore not open to attack. In re Kollock, 165 U. S. 
526, 17 Stip. Ct. 444, 41 L. Ed. 813. The Circuit Court of Appeal."? 
of thé Second Circuit, in Angélus v. Sullivan et al, 246 Fed. 54, 158 
C. G. A. 280, sustained the constitutionality of the Sélective Service 
Act. 

What has been said disposes of ail contentions raised, and an order 
may be taken overruling the demurrers. 
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TJNITED STATES v. GOULED et al. 
(District Court, S. D. New York. August 31, 1018.) 

1. INDICTMENT AND INFORMATION <g=3l21(5) "BlI/L OF PARTICULABS." 

The office of a "bill of particulars" is to advlse the court, and more par- 
tlcularly the défendant, of what facts he will be requlred to meet; and 
when a bill of particulars Is made and served, it concludes the rlghts of 
ail parties, and the proseeution niust be conflned to the particulars 
specified. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bill of Particulars.] 

2. INDICTMENT AND INFORMATION <S=»121(2) BlIX OF PABTICULABS GBANT OV 

Motion fok. 

Motion for a bill of particulars should be allowed only where charges 
are so gênerai that they do not advlse défendant of spécifie acts of which. 
he is accused, and a bill of particulars should never be granted where 
it will unduly lirait the évidence of the proseeution. 

8. Indictment and Information <S=71 — Paeticulabitt. 

While the rules of crlminal procédure require that one accused shall 
be fuUy apprlsed of the charge agalnst hlm, yet the object is to convlct the 
guilty, as well as to shield the innocent, and no impracticable standard of 
particularity should be set up. 

4. Indictment and Information €=5121(2) — Bili, or Paetictjlars — Right to. 
It is a settled rule that, while an indictment may be sufflclent In 
itself, if it charges an offense in the words of the statute, it is not sufiB- 
clent as agalnst a motion for bill of particulars, but the court, upon mo- 
tion, may in Its discrétion require the pleader In such case to descend to 
particulars. 

6. Conspibacy <©=>43(1) — Indictment: — Particularity of Allégations. 

ïhere is a distinction between the particularity requlred in the alléga- 
tion of a conspiracy and that where a substantlve offense is charged; 
less being requlred in the flrst case. 

6. Conspiracy <&=>43(10) — Indictment. 

Indictment charging a conspiracy to defraud the TJnited States, between 
an army offlcer, défendant, and another, averrlng that conspiracy con- 
templated contracts should be submltted to and passed on by th.e army 
ofEcer, etc., held to sufficiently Inform the défendant of the facts. 

Félix Gouled and others were indicted for conspiracy to defraud the 
United States. On motion by défendant Gouled for a bill of particu- 
lars. Motion denied. 

See, also, 253 Fed. 242. 

Francis G. Caffey, U. S. Atty., and Joseph A. Burdeau, Asst. U. S. 
Atty., both of New York City. 

Martin W. Littleton, of New York City, for défendant Gouled. 
Max Steuer, of New York City, for défendant Podell. _^ 

HUTCHESON, District Judge. The défendant Félix Gouled has 
moved for an order for a bill of particulars. The government insisting 
on the first count only, this opinion is based on that count alone. 

[1] "The office of a bill of particulars is to advise the court, and 
more particularly the défendant, of what facts, more or less in détail, 
the défendant will be required to meet, and the court will limit the 
government in its évidence to those facts, so set forth." United States 

<g=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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V. Adams Express Co. (D. C.) 1 19 Fed. 240. Wlien a bill of particu- 
lars is once made and served, "it concludes the rights of ail parties to 
be affected by it, and he who bas furnished tbe bill of particulars 
under it must be confined to the particulars he has specified as closely 
and efïectually as if they constituted essential allégations in a spécial 
déclaration." Commonwealth v. Giles, 1 Gray (Mass.) 466, cited and 
approved in Dunlop v. United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 
ly. Ed. 799. Refusai of bill of particulars rests in the sound discrétion 
of the court. Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606 ; Dunlop v. United States, supra ; Knauer v. United 
States, 237 Eed. 13, 150 C. C. A. 210 (C. C. A.). 

[2] This being the purpose and scope of the bill prayed for, and 
the duty and function of the court, it is clear that the motion should 
only be allowed where the charges of an indictment are so gênerai that 
they do not advise the défendant of the spécifie acts of which he is 
accused, and the court feels that the bill should be furnished him, so 
that he may properly prépare his défense. Kettenbach v. United 
States, 202 Fed. VJ7 , 120 C. C. A. 505. It is equally clear that the 
bill of particulars should never be granted where its resuit would be 
to limit the government unduly, by confining its évidence so narrowly 
as that it may .shut out proper and material évidence of vi^hich the 
government may not now be advised. 

[3] Whatever may now be the rule in other courts, or whatever 
may hâve been the rule in the courts of the United States, it is cer- 
tainly the présent rule that the trial of a criminal case is not a play of 
thrust and parry, but is the functioning of the machinery of justice 
to fairly détermine the guilt or innocence of an accused, and only those 
requirements should be made of prosecution and of défense which 
fairly and properly, in a reasonable and common-sense way, will pro- 
duce in a court of justice a full and complète disclosure of the facts 
upon which guilt or innocence rests, with as little as possible of the 
technicalities and the dry rules which hamper and impede the course 
of justice. As was well said by Mr. Justice Brown in Evans v. United 
States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830: 

"While the rules of criminal pleading require that tbe accvised shall be 
fully apprised of the charge made agaln.st hini, it should, after ail, be borne 
in mind that the ob.iect of criminal proceediiigs is to eonvict the guilty, as well 
as to shield the innocent, and no impracticable standards of particularity 
should be set up, whereby the government may be entrapped into makiug allé- 
gations whieh it would be impossible to prove." 

Again, in Mark Yick Hee v. United States, 223 Fed. 733, 139 C. C. 
A. 262 (C. C. A. 2d Cire), Rogers, J., speaking for the court, says : 

"Under the Constitution of the United States a person accused of a criminal 
offense is entitled to be infonned of the nature and cause of the acaisation 
ûgainst him. ïhere must therefore be such particularity of allégation in au 
indictment as wlU enable the accused to understand the charge which is pre- 
ferred and to prépare his défense. But the principle is well established that, 
while ail the éléments of the crime eharged, or facts necessary to make out 
the offense, must be fully and clearly set out, it is not necessary to allège 
matters in the nature of évidence, or to set out the means by which the crime 
Is accomplished, unless the act is one which may be criminal or not accordlng 
to the clromnstances under whieh it ia done." 
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[4-6] In what has been said or will be said there is not the slightest 
intention to avoid the force of the settled rule that it is not sufEcient 
to charge the commission of an offense in the words of the statute, 
but that the pleader must descend to particulars. This is conceded 
without in any manner diminishing the force of the fact that the 
indictment in this case is of itself sufficient, and that no bill of par- 
ticulars is necessary to apprise the défendant, so as to enable him 
properly to meet the government's case and prépare his own défense. 
The indictment is not only not wanting in spécification, but is in reality 
fuller and in more détail than was required of the government, and, if 
subject to any criticism, it is that of much greater fullness than the 
nature of the offense charged requires. As was said by Thomson, D. 
J., in United States v. United States Brewers' Ass'n (D. C.) 239 Fed. 
165, ruling on demurrers to an indictment: 

"It must be borne in mind that the government has not charged as a 
substantive offense that the défendants actually within the time set forth inade 
money contributions in connection wlth the élections set forth in said indiet- 
ments. Oh the contrary, they are charged only with conspiracy to commit 
that offense. In such case, the authorities ail show that the oiïense which is 
Intended to be committed. as a resuit of the conspiracy need not be described 
wlth the partieularity required in an indictment in which' such matter was 
charged as a substantive crime. « * » The décisions agrée that eertainty 
to a common intent is ail that is necessary. The consplrac-j' or unlawful 
combi nation is the gist of the offense, and eertainty to a common intent, sufti- 
clent to identif.v the offense which the défendants conspired to commit, is ail 
that is requisite in stating the object of the conspiracy. Williamson v. U. S., 
207 U. S. 425 [28 Sup. Ot. 163, 52 L. Ed. 27g]. The indictment is sufflcient if it 
advise the défendants of the nature and cause of the accusations against 
them, with such partieularity as to enable them to prépare the défense. The 
éléments which coiistitute the aime are facts which must be fully and elearly 
set ont. But matters in the nature of évidence neod not be alleged, nor tlw; 
means by which the crime was to be accompll.shed, iniless tlie act is one which 
may or may not be criminal aceording to the circumstanees under which it is 
done." 

In the case of Crawford v. United States, 212 U. S. 183, 29 Sup. Ct. 
260, 53 L. Ed. 465, 15 Ann. Cas. 392, a conspiracy case, the court held 
that it was not necessary to set out the particular manner in which 
the défendants were to commit fraud upon the government, but that 
the indictment was sufïicient where it set out an agreement to defraud 
the United States, and facts showing that the parties charged were in 
a position (in that case as in this in the employ of the government), to 
commit fraud, followed, of course, by the allégation of the overt act or 
acts. 

There is another élément which always enters into the considération 
of motions for bills of particulars in matters of this kind, and that is, 
where the offense charged is one which is grounded upon the acts and 
the conversations of the party charged, and with and of which he must 
be in position to hâve as much information as anybody could hâve as to 
whether they did or did not occur, it is never essential to set out with 
partieularity the things which he is supposed to hâve said or done. As 
was said in the Pierce Case (D. C.) 245 Fed. 890, on motion for bill 
of particulars: 
253 F.— 16 
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"It Is not to be prcsumed the United States would offer false or perjured 
testlmony on tlie trial, and, in vlew of the nature of tlie case and of the charges 
made, it may be assumed the défendants know when and where they made 
speeches, if any, solicitations, if any, and the nature and character thereof, and 
also the names of the persons solicited, if any partlcular person was soliàted." 

The offense charged in this case heing conspiracy to defraud the 
United States government, entered into between an officer in the United 
States army, the défendant Félix Gouled, and another, and the alléga- 
tions of the indictment charging specifically that the conspiracy pro- 
vided for its accomplishment the procuring of contracts which were 
to be submitted to and passed upon by Vaughan, the défendant officer, 
he at the time having a pecuniary interest in the same through the ar- 
rangements to be made in pursuance of the conspiracy, and the indict- 
ment further charging that the said Vaughan was to receive money 
"with the intent of influencing his décision and action, and that of 
other officers in question, in the considération and acceptance, the let- 
ting and awarding contracts for the manufacture of garments for the 
United States army," the criticism to which the indictment is subject 
is not that of too little, but perhaps of too great, particularity. Cer- 
tainly it would hâve been a sufficient indictment, had it merely alleged 
an agreement that Vaughan was to obtain an interest in garment con- 
tracts which it was his duty to pass upon as a représentative of the 
government. The f act that the indictment, in much greater détail than 
the law requires, sets up the procédure which the conspirators agreed 
to adopt, and with far greater minutias than necessary sets out the sé- 
ries of overt acts by which the conspiracy was to be effected, cannot en- 
large the rights of the défendant. 

Certainly it cannot be claimed that, because the government has been 
more libéral than necessary in laying its indictment, it must therefore 
disclose its entire évidence in advance of the trial ; but this would be 
in effect what the court would be holding, if the motion for the bill 
were sustained. 

The motion will be in ail things denied. 
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SAME V. GOULED. 

(District Court, S. D. New York. September 16, 1918.) 

1. Indictment and Information ig=3l96(l) — Motion to Quasii — Waiveb. 

After a défendant has pleaded to the indictment, subsequently moved for 
a bill of pàrticulars, and the case has been set for trial, the court will not 
entertain a motion to quash on grounds personally known to défendant 
from the first. 

2. Criminal Law <g=627% — Inspection of Minutes of Grand Jury. 

Exaniinatlon by the court of grand jury minutes of proceedlngs upon 
which an indictment was returned is justifled only in extrême cases, where 
it is shown by positive allégation that the Indictment was the resuit of 
fraud or corruption, or of caprice, and was not the expression of a fatr 
judgm«nt on the facts. 

®3»For other caseï see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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S. Indictment and Information ®=>1S7(3) — Motion to Qtjash — Gbourds — 
Rbgulabittt of Pbockedings of Geand Jttbt. 

The use in évidence before the grand jury of papers seized under a valld 
search. warrant is net ^ound for quashlng the Indictment. 
i. Sbaeches and Seizueeb <S=»7 — Eîxismptions — Waivek. 

The purpos© o£ the constituitional provision against imreasonable 
searches and seizures is to protect the citizen against arbitrary and tyran- 
nlcal power, and a défendant may walve the manner and method of acqui- 
sition of liis papers, and thereupon the constltutional objection is remored. 

Criminal prosecutions by the United States against Félix Gouled, 
Aubrey W. Vaughàn, and David Podell, and against Félix Gouled. 
On motion to quash indictments. Denied, 

See, also, 253 Fed. 239. 

Francis G. Caffey, U. S. Atty., and Joseph A. Burdeau, Asst. U. S. 
Atty., both of New York City. 

Martin W. Littleton, of New York City, for défendant Gouled. 
Max Steuer, of New York City, for défendant Podell. 

HUTCHESON, District Judge. This is a motion that the court 
examine the stenographer's minutes of the évidence taken before the 
grand jury which returned the indictments in this cause, and that 
said indictments be quashed, on the ground that, as claimed by affi- 
davit on information and belief supporting the motion, certain pri- 
vate papers belonging to the défendant had been unlawfuUy seized 
and detained by the United States district attomey, and had formed 
the main, if not the sole, basis of the action of the grand jury. Of 
the truth of this charge the court is asked to satisfy itself by an ex- 
amination of the minutes, and, upon becoming so satisfied, to quash 
the indictments. On the part of the United States it is urged that 
the motion should be denied, because not timely, and with this view 
of the matter I concur. 

[1] Action upon a motion to quash rests in the sound discrétion 
of the court, and this case is clearly one in which that discrétion 
should be exercised against the motion. The record in this case 
shows that the papers, the use of which is made the basis of this 
motion, were seized as the resuit of two separate seizures. Both of 
thèse seizures were made under search warrants lawfuUy and prop- 
erly issued and cxecuted. See the opinion of Judge Manton in Unit- 
ed States of America v. Félix Gouled et al., 253 Fed. 770. On July 
22, after the papers had been seized, the défendant admitted that he 
knew the govemment was in possession of his books and papers, and 
further stated: 

"If there Is anythlng the govemment wlshes to know, my papers are ail herè. 
AJter my search In my biisiness two days later, I came to see Dr. De Mimd 
with my papers (Dr. De Mund belng spécial agent). My package of papers to 
show Dr. De Mund, to show him ail the détails ; my books and ail my papers 
are open to the government." 

The grand jury returned indictments on July 30, and on July 31 
défendant, being represented by counsel, pleaded to the indictments, 
entering the plea of not guilty, and reserving 10 days to withdraw 

<s>For other caMs SM taxa» topic A KEY-NtlMBElR in ail K«r-Numb«red Dlgests ft Indexes 
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his plea should he be so advised. The time for such action expired 
on August 10, 1918, but neither at that time, nor at any later time, 
was it sought by him to vvithdraw his plea. On the contrary, on 
September 3, 1918, a motion for bill of particulars was filed, and nei- 
ther in this motion, nor in any argument upon it, was it suggested 
that there was any fault to be found with the indictment, or the pro- 
ceedings eut of which it grew, or that the constitutional rights of 
the défendant had been invaded, though at that time the facts now 
alleged were ail within the personal knowledge of the défendant. 
It is further a pertinent fact that at the time of the argument on the 
motion for bill of particulars, this case was in open court set for 
trial for the 17th of September, and, though the motion for bill of 
particulars was shortly thereafter overruled, no suggestion was made 
at that time, nor until this the 16th day of September, the day be- 
f ore the trial, that any other relief in the matter of the indictment 
was sought or asked than that included in the request for bill of 
particulars, which request accepted the basic indictment and merely 
asked an élaboration of the particulars of its charges. Under thèse 
circumstances, that the right of the défendant, if it existed, to move 
to quash the indictment, has been waived, and that the motion should 
be lield too late, needs citation of but few authorities. Matters v. 
United States, 244 Fed. 736, 157 C. C. A. 184; United States v. 
Perlman (D. C.) 247 Fed. 158, and cases cited. 

[2] While thèse considérations serve to dispose of the motion, I 
think it not inappropriate to say that it seems clear that, had the 
motion been timely presented, it should also hâve been overruled. 
As to that request in it that the court cause the minutes of the grand 
jury to be examined, I think it clear that Judge Manton, in United 
vStates V. Perlman (D. C.) 247 Fed. 158, certainly goes far enough 
in setting the limits to the exercise of the right of judicial review of 
Ihe action of the grand jury, and I hâve no disposition to extend them, 
While I hâve no difïiculty in declaring that in extrême cases of pos- 
itive allégations or fraud or corruption, or positive allégations that 
no évidence of any kind had been admitted, and therefore the indict- 
ment was the resuit of capiice, and not the expression of a fair judg- 
ment on the facts, it would not only be proper, but incumbent upon 
the court, to examine the grand jury minutes, so as to protect the 
citizen from oppression, I think the policy of the law is unalterably 
opposed to fishing expéditions into grand jury minutes, conducted 
by the court at the request of défendants on affidavits upon informa- 
tion and belief, and there is no reason shown in this case why such 
an expédition should be entered on. 

[3] Should, however, it be admitted that the grand jury did con- 
sider some of the papers seized, there would still be no ground for 
quashing the indictments, first, because the record made on the hear- 
ing of the motion before Judge Manton showed that there were many 
papers seized which could not in any event hâve a claim of privi- 
lège asserted for them, and it does not appear in any way that the 
grand jury did not hâve before it ample compétent matter. Further, 
the papers having been seized under a valid search warrant, their 
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use could not be made the basis of an attack upon the grand jury 
indictment, unless the fundamental point is conceded that a search 
warrant could not issue in such cases. I think the contrary is clear- 
ly established by the authorities and upon reason. 

With référence to the claim on the motion of the constitutional 
right of the défendant, which protects him against being compel- 
led to give évidence against himself, it is sufifîcient to say that that 
question will be decided when l'eached, as no invasion of that right 
could occur until the défendant was put upon the stand on the trial 
of the cause, or until some use was attempted to be made on the trial 
which clearly contravened the Constitution. 

[4] There is still another ground on which this motion should be 
overruled, and that is the ground of consent and acquiescence. While 
it is of the highest importance that the right of the individual guar- 
anteed by the Constitution should be in no manner invaded, it is of 
equal importance that the claim for constitutional protection be vievv- 
ed in the light of reason and so applied. As was said by Tudge Batts, 
in Whitehead v. United States, 245 Fed. 392, 157 C. C. A. 554: 

The défendants "are entitled to be tried in accordance with law. They are 
entitled, howevor, to no more than a trial by law as the law is. They cannot 
invoke the law as it might hâve been, if the tendency to permit absurd techni- 
calities to defeat the purposes of the law had not been checked by persistent 
public protest and stopped by tardy, but wise, législation." 

The purpose of the constitutional provision invoked was to pro- 
tect the citizen against arbitrary and tyrannical power, and not to 
furnish him a shield with which to shift according to the différent 
aspect in which his case presented itself to his mind as time went on. 
And so it is recognized clearly that, while the law protects against 
unlawful seizures and scarches, the défendant may waive, if he thinks 
it to his advantage, or for any reason, the manner and method of 
the acquisition of his papers, and thereupon the constitutional ob- 
jection is removed. In Linn v. United States, 234 Fed. 543, 148 C. 
C. A. 309 (opinion by Circuit Court of Appeals for the Seventh Cir- 
cuit), the papers had been seized by a post office inspecter in viola- 
tion of the right of Linn to protection against unlawful search and 
seizure. The court said : 

"It appears f roin tlie uncontradieted testimony of witness [the Inspecter] that 
he showed thèse letters to Linn and asked him if he * * * miglit hâve 
them, and that Linn said he might. Under thèse circunistances, no question 
of improper search and seizure eau he said to arise." 

It is familiar law that a man waives even his protection against 
incrimination by voluntarily testifying, and this whether he knew 
of the principle or not. See United States v. Bryant (D. C.) 245 Fed. 
682. 

For ail of the abova reasons, the motion should be in ail things 
denicd. 
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BVEKGLADES DRAINAGE LEAGUE et al. v. NAPOLEON B. BROWARD 
DRAINAGE DIST. et al. 

(District Court, S. D. Florlda. July 20, 1918.) 

1. Courts <®=>299 — Pedeeal Couets — Jurisdiotion — Fedebal Question — 

Pleading. 

Although bill to restraln collection of driiiiuige tax, imposed pursuant 
to Laws Fia. 1917, c. 7430, § 7, did not speeifically attack section 7, 
where it contained allégations that said section deprived complaiuants 
of their property, wlthout due process of law, it raised a fédéral ques- 
tion, vesting fédéral court with jurisdictlon, provided matter in cou- 
troversy exceeded $3,000, exclusive of interest and costs. 

2. Courts <$=329 — I"^deral Courts— Jurisdiction—Amottnt—Pleadixo. 

In suit to restraln collection of drainage tax, coniplaint alleging gen- 
érally that amount exceeds .13,000, and maklug Exhibit A, attached to 
bill, a part of the same, and praying référence, hcld to sufflciently show 
that amount in controversy was over $3,000, exclusive of interest and. 
costs, so that fédéral court had jurlsdiction. 

3. Equity i©=3l52 — BxHiBiTS— Incorporation by Référence. 

Making exhibit attached to bill a part thereof, and praying référ- 
ence, had the same effect as though the facts set out in the exhibit were 
alleged in the body of the bill. 

4. Court» <S=5326 — ^FIïderal Courts — Jubisdiction. 

Where bill showed jurisdictional amount In controversy in B. coun- 
ty, between one of complainants and ail défendants, except tax collector 
of D. eounty, jolnder of other parties complainant and said tax collector 
défendant ceases to be a jurisdictional question, and bill will not be dis- 
missed for want of jurisdictlon of fédéral court. 

5. Courts ®=5347 — Equity Rules — Multifariousness. 

In suit by voluntary association of landowners against a drainage 
district and the respective tax collectors of tvvo counties, to restraln col- 
lection of drainage tax imposed pursuant to Laws Fia. 1917, c. 7430, 
contention being that act is in violation of Const. U. S. Amend. 14, bill 
Tield not multif arious, in vievf of equity rule .38 (198 Fed. xxlx, 115 C. 
C. A. xxlx), as to one or more of a class suing or defending for the 
whole; each complainant being interested in the subject-matter, but in 
différent amounts, and each défendant being connected, though difCerent- 
ly, with the whole dispute. 

6. Equity <g=147— Multifariousness. 

That complainants prayed for relief to which they were not entitled, 
or alleged facts not material to relief, would not make bill multifarlous. 

7. Statutes ©=3 — Enactment— Législature De Facto. 

That there had been no compliance with Const. Fia. art. 7, §§ 3-5, 
which requires Législature every 10 years to apportion représentation, 
would not make invalid laws passed by a subséquent Législature; a 
Législature regularly organized and recognized as the existing Législa- 
ture being the 'T.<eglslature de facto." 

8. DbÂilsrs '<S=>13 — Réclamation— Subdistriots—Authobity to Obeate. 

It is wlthin the authority of the Législature to create a subdistrict 
for ireclamation of a larger district theretofore created. 

9. Courts (S=>351% — FEDiatAL Proceduee— Motion to Dismiss—Fu notions. 

A motion to dismiss under equity rules takes place of a demurrer, and 
admits the facts alleged. 

©saFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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10. ' Drains <S=2(1) — Statute— Validitt. 

lyîiws Fia. 1917, c. 7430, does not vlolate Const Fia. art. G, § 7; It 
not creating the office o£ drainage supervisors for a greater perlod than 
four years. 

11. Drains <S=88 — Collection of Taxes— Failure to Make Delinquent 

KETL'RNS. 

That drainage supervisors, instead of having tax collectors return 
bocks as delinquent, autliorized books to be retained and tax continued 
to be eollected, would not invalidate tax, although such action was un- 
autborized. 

12. Drains <©=o69 — Taxes— Validitt. 

Tfiat unlform aereage tax of 25 cents per acre, Instead of 241/4 cents, 
împosed by drainage board, pursuant to Laws Fia. 1917, c. 7430, § 7, 
would produce a surplus over estimated expense, would not invalidate 
tax. 

13. Equitt "S=>264: — Motion to Stbike — S0fficiency. 

Motion, undertaklng to reach certain parts of blU by settlng ont ef- 
fect of portions to whicli it refers, will not be cousidered, as court can- 
not be required to go through the entlre pleading to flnd what portion 
is attacked by motion to strike. 

In Equity. Bill by the Everglades Drainage League and others 
against the Napoléon B. Broward Drainage District, and A. B. Lowe 
and others, as supervisors thereof, W. O. Berryhill, Tax CoUector of 
Broward County, and R. B. McLendon, Tax Collecter of Dade Coun- 
ty. On motion to dismiss bill and to dismiss certain portions of the 
bill. Motion to dismiss bill denied, and motion to dismiss portions 
of the bill granted in part and denied in part. 

Clair D. Vallette, of Washington, D. C, for complainants. 
Glenn Terrell, of Tallahassee, Fia., spécial counsel for Internai Im- 
provement Board. 

Atkinson & Burdine, of Miami, Fia., for défendants. 

CALL, District Judge. This cause came on to be heard before Cir- 
cuit Judge WALKER, and District Judges CALL and CLAYTON, 
at Birmingham, Ala., on the application of the complainants for an 
interlocutory injunction under section 266 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1916, §• 1243]), re- 
straining the board of drainage commissioners of the Napoléon B. 
Broward drainage district and the tax collectors of Broward and Dade 
counties from collecting the uniform aereage tax of 25 cents per acre 
imposed by the board of drainage commissioners of said drainage 
district, pursuant to section 7 of chapter 7430 of the Acts of the Flor- 
ida Législature, approved May 26, 1917. 

The bill was filed by the Everglades Drainage League, a voluntary 
association claiming more than 1,000 members, owning lands in the 
Everglades Drainage District, a certain Florida corporation, for them- 
selves and ail others in like interest. They claim to own lands includ- 
ed in Everglades patent No. 137, issued by the United States to the 
State of Florida, pursuant to the grant of the swamp and overflowed 
lands act of 1850, which lands are included in the Everglades drain- 
age district, established by the Législature of said state, for the pur- 

^ssFor other cases ses same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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pose of reclaiming them, and also within the limits of the Napoléon 
B. Broward drainage district; that a majority of the members of the 
league acquired their lands prior to 1911, by purchase for value. 

The bill then sets out the substance of chapter 7430, Acts of the 
Florida Législature, and the fact that the board of drainage commis- 
sioners of the Broward drainage district met and organized by the 
élection of one of its members as chairman and levied an acreage tax 
of 25 cents per acre on the lands within the district. It then proceeds 
to set out certain provisions of the Constitution of Florida, as to the 
apportionment of the Senate and House of Représentatives, and al- 
lèges a failure of the Législature to obey thèse provisions, and that 
such failure constitutes such Législature an illégal body, whose acts 
are not entitled to respect and obédience, except in such matters where 
the court décides them to be just and équitable, and that taxes levied 
by such illégal body is a déniai of equal protection of the laws, and a 
deprivation of property without due process of law. 

It further allèges that the uniform tax of 25 cents per acre was 
levied before anv estimate of the expenses of survey, etc., provided 
for by the act, which expenses were to be paid by said levv ; that sub- 
séquent to said levy an estimate was made. and thereafter a resolution 
was adopted by said board, ratifyine and approving said levy, and 
books containing the description of the lands in said Broward drain- 
age district were prepared and certifled according to the act, and filed 
with the tax collectors of Dade and Broward counties for the collec- 
tion of said acreage tax, and that said tax collectors are proceeding to 
collect the same ; that persons owning lands in said district hâve paid 
said tax, some under protest and some without protest ; that under 
said chapter 7430 said tax is made a lien upon the lands upon which 
it is assessed. 

Thereupon the bill sets out certain proceedings of the board of 
commissioners in the levy of the uniform acreage tax of 25 cents per 
acre, and extensions of the time for payment of the same, and claims 
ail such actions illégal and the tax void. 

The bill next claims that the term of office created by the Législa- 
ture for Kyle, chairman of the board, is longer than four years, and 
therefore Kyle is not a member of the board, and the attempted or- 
ganization of June 15, 1917, was illégal and void, and, the time hav- 
ing passed for such organization, no légal board exists, and the levy 
of the tax is illégal. 

Section III of the bill allèges the passage of the swamp and over- 
flowed lands act by Congress (Act Sept. 28, 1850, c. 84, 9 Stat. 519 
[Comp. St. 1916, §§ 4958-4960]); that the Législature by appropri- 
ate législation vested the title to said lands in the trustées of the in- 
ternai improvement fund in trust, for the purposes of reclaiming said 
lands ; that in 1905 the trustées, for the purpose of selling said lands, 
adopted a map or plat of the same, by projecting the township and 
section lines f rom the surveyed lands surrounding the Everglades, and 
had the same recorded in the counties of Dade and Palm Beach ; that 
in 1911, upon actual survey of the lands. a différent location was giv- 
en to the lands, although the same numbers and descriptions were re- 
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tained; that complainants bought lands by the first maps and by the 
adoption of the maps of 1911 they are unable to pay taxes on the 
lands owned by them. 

Section III then proceeds to allège the adoption of législation cre- 
ating the Everglades drainage district for the purpose of reclaiming 
the entire body of the Everglades lands, the création of the board of 
commissioners of the Everglades drainage district, and enumeration 
of their duties and powers, and the right to levy taxes for the purpose 
of carrying eut the purposes and duties imposed ; that ail the lands 
included in the Napoléon B. Broward drainage district are included 
within the boundaries of said Everglades drainage district ; that the 
taxes levied by reason of the acts prier to chapter 7430 are made 
liens on ail of said lands ; that in ail deeds made by the trustées to 
purchasers, between 1907 and 1911, réservations for rights of way, 
canals, and other works necessary for the réclamation of said lands 
were contained ; that the taxes assessed under chapter 7430 are in 
part to pay damages and costs of rights of way already reserved, and 
are therefore the taking of property under the guise of taxation — a 
taking of property without just compensation, within the Fourteenth 
Amendment of the Constitution of the United States, and this dénies 
to the owners of the lands within the J3roward drainage district the 
equal protection of laws, and deprives them of property without due 
process of law ; that said Everglades were appropriated to drainage 
purposes by the United States and state of Florida, and was a trust, 
and that 1,500,000 acres of said lands are still held by the trustées; 
that the trust property is not exhausted ; that the levy and assessment 
of the drainage taxes and liens created as provided in the acts creat- 
ing the Everglades district constitute a second appropriation, nuUi- 
fying the first appropriation, although the first is not exhausted; that 
by chapter 7430 there is a third appropriation for the same purpose ; 
that this act is an unwarranted abuse of législative power, and is not 
due process of law, etc. 

Section IV then proceeds to set out that the trustées, under the act 
establishing the Everglades drainage district and acts amendatory 
thereof, were carrying out the réclamation of said lands, and that 
by reason of the sale of lands by the trustées after undertaking their 
réclamation, and the purchase of said lands by persons between 1905 
and 1911, and the payment of purchase money applicable to such 
project, said purchasers and their grantees acquired a vested right in 
and to the application of said lands and proceeds of sale to the drain- 
age and réclamation of their lands. 

Section V allèges that the board of supervisors hâve incurred debts 
and liabilities to a large amount, and hâve received large amounts 
of said uniform tax paid under protest, and other large amounts paid 
not under protest, which amounts ought in justice to be returned to the 
parties paying same, because said uniform tax is illégal; that the 
board has no means of paying the liabilities, except this uniform tax, 
and therefore a receiver ought to be appointed to pay the liabilities 
and return the balance to the parties paying said tax in the propor- 
tion the same was paid. 
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Then follows the prayer, section VI, praying for 11 spécifie reliefs i 
That Kyle was not a member of the board; that said board was ille- 
gally organized, and ail proceedings had under the attempted organ- 
ization are void; that the levy of the uniform' tax before the esti- 
mate of the amount necessary was void ; that the assessraent of said 
uniform tax was excessive, without warrant of law, and void; that 
the uniform tax was assessed upon lands wrongfully described, and 
is void; that the uniform tax was levied for the same purposes as the 
Everglades drainage district taxes, and is void; that sufficient funds 
are on hand and available to carry out the purposes for which the 
uniform tax is assessed, and said tax is void; that the levy of ail 
Broward drainage district taxes are illégal and void; that ail forfei- 
tures of lands within said last-named district by reason of the non- 
payment of said taxes are void; that ail deeds, tax certificates, and 
other évidences of unpaid district taxes are void ; and, lastly, that the 
matters complained of in the bill deny the landowners in said district 
the equal protection of the laws and deprive them of property with- 
out due process of law. 

Section VII prays in addition that said chapter 7430, and the taxes 
and liens authorized thereby, and the proceedings of the board of su- 
pervisors, may be by the order of this court declared null and void, 
and the défendants be enjoined from proceeding to levy and collect 
ail taxes against the complainants, and others similarly situated ; that 
the uniform taxes paid under protest be restored to the persons pay- 
ing the same; that the légal debts of said district and the board be 
paid, and the balance, if any, be distributed to persons who paid same 
without protest; that a receiver be appointed for ail moneys and 
property of said board and account for the same to this court; that 
each of the défendants be restrained from collecting the uniform tax ; 
that the défendants be restrained from forfeiting or selling lands 
within the district or issuing tax certificates, etc., for the nonpayment 
of taxes; that a temporary restraining order be issued against the 
défendants, enjoining them from executing any of the provisions of 
chapter 7430, and upon final hearing said injunction shall be made 
permanent. 

April 26th application was made for a temporary restraining or- 
der. May Ist a motion to dismiss the bill was made by the défendants 
on varions grounds. They may be succinctly stated as follows: (1) 
This court is without jurisdiction, because the jurisdiction is based 
upon a fédéral question being involved, and the bill shows no fédéral 
question. (2) That the bill is multifarious, in seeking relief against 
the défendants for distinct matters and causes of action. 

The motion seeks dismissal of certain portions of the bill: (1) 
That portion of the bill which seeks to hâve the court déclare a part 
of the uniform acreage tax void, because no part of the tax was 
tendered, and does not ofïer to do equity. (2) That part of the bill 
seeking to hâve this court déclare W. C. Kyle not a member of the 
board, and praying to hâve him removed from office. (3) That part 
of the bill seeking to hâve a receiver appointed for the said drainage 
district. (4) That part of the bill assailing the act, because the Bro- 
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ward drainage district is contained within the Everglades drainage 
district, and that sufficient funds are on hand to complète the work 
outlined by the prior acts. (5) Paragraph II of the bill, because 
complainants seek to hâve a law declared invalid because of irregu- 
larities in proceedings of the board. (6) Paragraph III of the bill, 
because no fédéral question is involved, and complainants cannot be 
heard to complain of the matters therein set out. (7) Paragraph IV 
of the bill, because the Législature acted within its powers in the 
création of the drainage district. (8) Certain portions of the bill, 
setting out the constitutional provisions of the state of Florida, bear- 
ing upon the représentation and apportionment of the Senate and 
House of Représentatives. 

As to the application of the complainants for a temporary restrain- 
ing order, what was said on the application for an interlocutory in- 
junction in this case applies to and disposes of the application. Eq- 
uity rule 73 (198 Fed. xxxix, 115 C. C. A. xxxix). 

[1] I nowr come to the motion to dismiss the bill. Is there a féd- 
éral question raised? The bill, while voluminous, containing many 
matters, still a careful study of it shows that, while the pleader's main 
idea was to hâve the court déclare the entire act unconstitutional, 
without any spécifie attack upon section 7, under which the tax was 
levied, does contain allégations that said section of the act deprives 
them of their property without due process of law. The Suprême 
Court of Florida, in a récent case, decided that said section was un- 
constitutional and the taxes levîed thereunder void. A. C. Rcdman v. 
W. C. Kyle et al, as Board of Supervisors of Broward Drainage 
District (not yet officially reported) 80 South. 300. This décision was 
based upon the want of notice to the taxpayer by reason of the re- 
striction of défenses contained in section 21 of the act. The tax au- 
thorized by this section 7 is therefore violative of the Fourteenth 
Amendment to the Constitution of the United States, as well as the 
Constitution of the state of Florida, and I think is a fédéral question, 
and vests this court with jurisdiction, provided the matter in con- 
troversy exceeds $3,000 in value, exclusive of interest and costs. 

[2-4] The bill allèges generally that the amount in controvcrsy 
exceeds $3,000, exclusive of interest and costs, and makes Exhibit A, 
attached to the bill, a part of the same, and prays référence. This 
has the same efïect as though the facts set out in Exhibit A were al- 
leged in the body of the bill. By this exhibit the Everglades Sugar 
& Land Company own some 17,000 acres of land in Broward county, 
in the confines of the Broward drainage district, upon which the tax 
of 25 cents per acre was assessed. This exhibit therefore shows the 
jurisdictionaî amount in controversy in Broward county between one 
of the complainants and ail the défendants, except the tax collector of 
Dade county. This being so, the joinder of the other parties com- 
plainant and the tax collector of Dade county as défendant ceases to 
be a jurisdictionaî question, and the motion to dismiss the bill for 
want of jurisdiction will be denied. 

[6, 8] The next gênerai ground for the dismissal of the bill is that 
it is multifarious. A bill is not multifarious, if it be single as to 
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the subject-matter and object thereof and the relief sought, if ail 
the défendants are connected, though difïerently, with the whole 
subject of dispute. In the instant case the main object of the bil) 
is to hâve chapter 7430 declared violative of the Fourteenth Aniend- 
ment to the Constitution of the United States, and the tax authorized 
therein void. Each of the complainants are interested in the subject- 
matter, although in différent amounts, and each of the défendants 
are connected, though difïerently with the whole dispute. Rule 38 
of the Equity Rules (198 Fed. xxix, 115 C. C. A. xxix) provides that 
when the question is one of common or gênerai interest to many per- 
sons, constituting a class so numerous as to make it impracticable 
to bi^ing them ail before the court, one or more may sue or défend for 
the whole. The bill in this case is filed by the complainants represent- 
ing a class under said rule. I do not understand that, because the 
complainants may pray for relief to which they may not be entitled, 
the bill thereby is made multifarious ; nor would the allégations in 
the bill of facts that may not be material to the relief that will be 
granted hâve this effect. I am therefore of opinion that the motion 
to dismiss on the ground that the bill is multifarious is not well taken. 

Motions were made to strike certain portions of the bill. Thèse 
portions are not specifically pointed out, except as to paragraphs II, 
III, and IV, and pages 18 b, c, and d of the bill. 

[7] Taking up the fîrst motion to strike pages 18, c and d, thèse 
pages are amendments to the first paragraph of the bill, and set out 
sections 3, 4, and 5 of article 7 of the Constitution of the state of 
Florida, which require the Législature every ten years to apportion 
the représentation and for taking a census, and then allèges the re- 
fusai of the Législature to do this, and therefore this refusai to obey 
this constitutional requirement makes void the taxes levied pursuant 
to laws passed by a Législature elected subséquent to such refusai. 
If this contention is correct, it would upset ail the laws passed sub- 
séquent to 1897. The statement of the efïect of the court under- 
taking to déclare invalid a law passed by a Législature regularly or- 
ganized and recognized as the existing législative body by the execu- 
tive of the state, because a census had been taken, but no apportion- 
ment of représentation made, seems to me sufficient to condemn the 
contention of the bill. But the Législature passing chapter 7430 was 
the Législature de facto, and its acts are therefore binding. This 
I understand from the authorities to be the law, and no authority 
contra bas been cited to me. The motion to strike pages 18 b, c, and 
d will be granted. 

Taking up next the motion to strike paragraph IV of the bill, 
this paragraph, as I understand it, contends that the state took the 
swamp and overflowed lands under the act of 1850, with a trust af- 
fixed, to use thèse lands and the proceeds of sale for the purpose of 
reclaiming them, and in the exécution of the trust conveyed them to 
the trustées of the internai improvement fund; that subsequently 
the Everglades drainage district was formed, and a board of commis- 
sioners appointed therefor. Power to levy taxes, etc., was granted 
for the purpose of reclaiming the lands, and lien of such taxes de- 
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clared; that subséquent to the formation of this Everglades drainage 
district chapter 7430, creating the Napoléon B. Broward drainage 
district, was passed. The boundaries defined, and the powers given 
for the purpose of réclamation, and the lands contained in this last- 
named district are included also in the Everglades drainage district. 

There seem to be two main contentions in this paragraph: (1) 
That there is a trust attaching to thèse lands under the act of 1850, 
that they and the proceeds of the sale of same shall be devoted to their 
réclamation until ail shall hâve been exhausted ; and (2) that, the Ev- 
erglades drainage district having been established, it was not in the 
power of the Législature by a spécial act to carve eut of the territory 
covered by the Everglades drainage district the Broward drainage 
district. The first contention seems to be authoritatively decided 
against the complainants' contention, by the case of Hagar v. Récla- 
mation District, 111 U. S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569. The 
claim of the complainants that as citizens of the United States they 
attempt to enforce a'iaw of the United States and not the grant is 
without merit, it seems to me. 

[8] The second contention is, it seems to me, equally without merit. 
Under the authorities, as I view them, it is within the authority of 
the Législature to create a subdistrict for réclamation of a larger 
district theretofore created. The distinction between ordinary taxes 
levied for gênerai governmental purposes and assessments for im- 
provements bas been pointed out in a number of cases. It is for the 
Législature to décide the question of the necessity for such improve- 
ments and the area and manner of making same, unless there is such 
a flagrant abuse of the power, because of arbitrary and wholly unwar- 
ranted législative action, as would authorize a court of equity to in- 
tervene to protect a constitutional right of the landowner. The mo- 
tion to strike the fourth paragraph of the bill will be granted; the 
facts therein stated not being a basis for relief by this court. 

Paragraph III of the bill allèges in substance that the trustées of 
the internai improvement fund in 1905, in order to sell said lands, 
adopted a map or plat of the Everglades, dividing said lands into sec- 
tions and townships by projecting the lines of the United States sur- 
veys of the surrounding lands, and filed the same for record in the 
recording offices of Dade and Palm Bcach counties, as well as record- 
ing same in the records of the trustée ; that in 1907 amendments were 
made to this map, and copies of same duly filed in Dade and Palm 
Beach counties; that said trustées in 1911 made a new division of 
ail the Everglades land, and substituted arbitrary and différent lines 
for the division of 1905 and 1907, changing the location of the sec- 
tion, township, and range lines, thereby changing the sections and 
townships included therein from those made by the maps of 1905 and 
1907; that the sections, townships, and ranges shown on the map 
of 1911 are numbered the same as shown on the map of 1905 and 
1907, but in f act describe other and différent lands ; that complain- 
ants and their predecessors in title bought their lands from the trus- 
tées under and pursuant to the map of 1905 and 1907; that certain 
areas of land in the Everglades are not included in any section under 
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the division of 1911, but townships and ranges were widely sep- 
arated by such areas; that no map of the division of 1911 bas been 
recorded in Dade, Palm Beach, or Broward counties, but the division 
of 1911 has been carried out in a nevyr sectional map of Florida au- 
thorized by the commissioner of Agriculture, one of the said trustées, 
and pubHshed by the department of Agriculture, which last map in- 
cludes the Broward drainage district and the lands upon which the 
uniform tax was levied ; that the supervisors of the Broward drainage 
district are preparing and threatening to survey the lands within said 
district according to the division of 1911. The section contains copies 
of the différent maps referred to. 

[9] The motion to dismiss under the equity rules, as I understand 
it, takes the place of a demurrer and admits the facts alleged. This 
suit is primarily to enjoin the uniform acreage tax. The facts that 
complainants or their predecessors in title purchased land pursuant 
to one map, and the trustées arbitrarily changed said map, changing 
the location of the lands purchased, retaining the same désignations, 
but in fact making such désignations describe other and différent 
lands than those described by such désignations, according to the 
map pursuant to which the purchase was made, and the taxes being 
levied according to the last division, are material, it seems to me, to 
the questions raised in this suit, and without explanation would en- 
title the complainants to some of the relief prayed. This motion will 
therefore be denied. 

Paragraph II allèges the organization of the board of supervisors 
on June 15th, the day named in such act for the organization; the 
passage of the resolution levying the uniform tax, etc. ; on August 
3d the adoption of a resolution apportioning the estimate of ex- 
penses and ratifying the resolution levying the tax adopted June 15th; 
the report of the secretary of the board and acceptance of same, and 
instructions to turn over the tax books to the tax coUectors of Dade 
and Broward counties. The section then allèges certain resolutions of 
the board instructing such tax collectors to retain the books. This 
section then proceeds to allège the provisions of sections 7 and 14 of 
article 16 of the state Constitution, and claims that chapter 7430 vio- 
lâtes the provisions of section 7, in that it créâtes the office of drain- 
age supervisor for a period greater than four years, and undertakes 
to show how; that therefore the board was not legally organized at 
the meeting in June, and therefore the tax was void; that the levy 
was made without an estimate first made; that the levy was exces- 
sive; that the levy was not made until August 14th, when the. sec- 
retary made his report; that the tax collectors of Pade and Broward 
counties did not make delinquent returns as required by the act. 

There seem to be three main grounds of attack on the tax by this 
section: 

[10] First. That the act créâtes an office for more than four years, 
and therefore there is no board of supervisors, and consequently no 
légal tax levied. A careful reading of the act convinces me that 
this ground is untenable. The term of office is fixed at four years 
from June 15, 1917, by the act itself. 
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The second ground of attack is because the tax was levied before 
the estimate of expense; but the paragraph shows the estimate was 
made and the estimate approved and the resolution of June 15th 
ratified. 

[11] Again, that the board, instead of having the coUectors return 
the books as deUnquent, authorized said books to be retained and tax 
continued to be collected. This action, if unauthorized, would not 
invalidate the tax. 

[12] And also that the tax was excessive, and the estimate con- 
tained items not properly expenses. It is true the paragraph shows 
$19,900 in excess of the engineers' estimate of expense, provided 
every dollar of the tax was paid. I do not conceive that a tax levy 
will be declared excessive, and therefore void, because the levied tax 
of 25 cents per acre, instead of 241/2 cents, would produce a surplus 
over the estimated expenses. The cost of survey, etc., necessary to 
formulate a scheme of réclamation, must at best be an estimate before 
the work is donc, and this acreage tax was provided by the Législa- 
ture to pay such expenses. It would be impossible to tell with mathe- 
matical certainty the amount of the expense before the work was 
done. I am of opinion that such a différence in the amount of the es- 
timate and the amount expected to be raised by the tax would not 
constitute an excessive levy or invalidate the tax. The motion to 
strike paragraph II of the bill will therefore be granted. 

[13] The twelfth ground of the motion undertakes to reach certain 
portions of the bill, by setting out the effect of the portions to which 
it refers. This is not, I think, good practice. As I understand the 
law, the court cannot be required to wade through an entire pleading 
to find out what portion is attacked by the motion. For this reason 
I hâve not considered the twelfth ground. 

This disposes of ail matters submitted to me on the hearing. An 
order will be prepared pursuant to the foregoing mémorandum. 



COMMERCIAL CEEDIT CO. v. UNITED DIVEES' SUPPLY CO. 

(two cases). 

(District Court, S. D. Florlda. August 13, 1018.) 

Nos. 598, 599. 

1. PBiNciPAii AND Agent iS=3lOO(6) — ^Speciai, Agent. 

Money lender's agent, lî«pt at debtor's place of business to direct shlp- 
ment and disposai of sponges purchased with funds advanced by the 
principal, had only spécial agency for spécial purpose, and could not 
btud principal by approval of or action upon contract of third person 
with debtor. 

2. CONTBACTS l©=>83 — REPUDIATION AS "FaILUEE OK CONSIDERATION." 

Where considération moving to plalntilï for release of notes was dé- 
fendant'» agreement to perform certain acts, defendant's répudiation of 
its agreement would not constitute a "failure of considération" for the 
release. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Failure of Considération.] 

Q=»Foi otber caus lee same topic & KET-NUHBER in ail Key-Numbered Dlge«ts & Indexas 
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S. Evidence (S:=3444 (6)— Action on Note— Pakol Evideince Contbadicting 
Weitten Instrument. 

In an action agalnst an indorser on a pronilssory note, wherein a re- 
lease was interpo&ed as a défense, évidence of a paroi agreeuient that 
the release vi^as not to become effective untU approved by plaintiff's board 
of directors was not inadmissible, as contradicting a written instrument 

At Law. Actions by the Commercial Crédit Company against the 
United Divers' Supply Company. On demurrers to pleas to déclara- 
tions and replies to pleas. Decrees entered. 

M. B. Macfarlane, R. E. L. Chancy, and N. B. K. Pettingill, ail of 
Tampa, Fia., for plaintiff. 

McKay & Withers, of Tampa, Fia., for défendant. 

CALL, District Judge. Thèse suits are similar, the différence be- 
ing in the amounts of the two promissory notes. The déclarations al- 
lège the indorsement before maturity and for value of the notes by 
the payée to the plaintiff. To thèse déclarations several pleas haye 
been interposed, identical in each case. On the first and second pleas 
issue is joined, and demurrers interposed to the third, fourth, fifth, 
and sixth pleas, and two replications filed to the seventh, which are 
the same in both cases, and to thèse replications demurrers are filed 
by the défendant. 

The third plea sets up that, prior to the indorsement of the prom- 
issory note to the plaintiff, the plaintiff and a certain corporation had 
an arrangement whereby the plaintiff would advance to the corpora- 
tion moneys with which to buy sponges, and kept an agent at the 
corporation's place of business for the purpose of directing the ship- 
ment and disposai of sponges so purchased with the funds so advanc- 
ed; that the corporation applied to défendant to purchase sponges of 
the value of more than $15,000, and agreed to hold said sponges in 
trust for défendant, and to sell and dispose of the same, and to assign 
ail bills receivable arising f rom the sale of said sponges ; that their pro- 
ceeds should be applied to the payment of the purchase price; that 
pursuant to this agreement two promissory notes in différent amounts, 
aggregating the value of sponges, were given b'y the corporation to 
the défendant, and that this agreement was approved by the agent of 
the plaintiff so maîntained at the place of business of the corporation ; 
that in pursuance of this agreement the défendant indorsed and dis- 
counted said notes with the plaintiff 17 per cent, of their face value; 
that subsequently the corporation, with knowledge and consent of the 
plaintiff's agent so maintained as af oresaid, and without the consent 
of the défendant, confused thèse sponges with others purchased with 
money advanced to the corporation by the plaintiff, and the plaintiff 
through its agents aforesaid undertook the disposai of ail of said 
sponges so confused, with full power to collect the proceeds of said 
sales; that by this action of the plaintiff in deahng with and appro- 
priating sponges of défendant of a gréater value than the amount re- 
ceived on discount of the notes the défendant is relieved of further 
liability on its indorsement. ;, ^ , ,. 

. ^ssaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & .Indexes 
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The fourth plea makes the third a part, and further allèges that 
the plaintiff received the proceeds from the sale of the sponges, and 
did not apply same to the payment of the promissory notes, and that 
the amount so received was more than sufficient to fully discharge de- 
fendant of its liability. The fifth plea incorporâtes the fourth, and 
further allèges that plaintiff received the proceeds of the sale of ail 
the sponges delivered by the défendant to the corporation, which 
amounted to more than enough to discharge the liability of the défend- 
ant. The sixth plea repeats the averments of the fourth, and prays 
judgment for the différence between the value of the sponges so deliv- 
ered to the corporation and the amount received by the défendant on 
the discount of the note. 

[1] The demurrers challenge the sufficiency of thèse pleas to defeat 
plaintiff's recovery. The theory of the défendant in interposing thèse 
pleas as défenses seems to be that the plaintiff is responsible for the 
performance or nonperf ormance of the agreement between the de- 
fendant and the corporation in the delivery of the sponges and giving 
the promissory notes. This it seems to me is the test to be applied to 
thèse pleas. The pleas set out fully the transaction and agreement be- 
tween the défendant and the corporation, but this agreement does not 
bind the plaintiff, unless it either was a party to it in its inception or 
by its acts, with knowledge of same, either estopped itself or adopted 
same. Thèse pleas seek to make the plaintiff liable under the agree- 
ment set out by reason of the fact that it maintained an agent for the 
purpose of shipping and disposing of sponges bought by the corpora- 
tion with funds advanced to it by the plaintiff for that purpose, and 
that this agent approved the contract between the défendant and the 
corporation. It must be borne in mind that this constitutes the only 
notice to or participation in the contract by this plaintiff. Thèse al- 
légations in the pleas show a spécial agency for a spécifie purpose, out- 
side of which purpose the agent by his acts or knowledge cannot bind 
the principal. The additional allégations in the fourth, fifth, and sixth 
pleas rest and dépend upon the allégations of the third plea for suffi- 
ciency as défenses. If the facts alleged in the third plea do not con- 
stitute a défense, the fourth, fifth, and sixth pleas do not. I am of 
opinion that the third, fourth, fifth, and sixth pleas are demurrable. 
There are varions grounds of demurrer urged to thèse pleas, but the 
only ground considered by me is the one above discussed. 

The seventh plea allèges that on a date subséquent to the falling due 
of the notes sued on the plaintiff and défendant, in order to settle their 
différences, entered into an agreement that the défendant would as- 
sume certain indebtednesses to plaintiff, and employ a certain individual 
for a specified time, in considération of which acts upon the part of 
défendant the plaintiff would advance moneys to défendant for the 
purpose of conducting a sponge business ; that pursuant to said agree- 
ment défendant entered into the contract with the individual named, 
and stood ready, able, and willing to fully complète its part of the 
agreement; also that pursuant to the agreement the plaintiff and its 
président executed a release to the corporation named in the pleas, and 
253 F.--17 
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makers of the notes in suit, acquitting it of ail responsibility for the 
payment of said notes and other amounts claimed to be due the plaintiff 
f rom said corporation ; that in said release the plaintiff expressly stated 
that the considération for said release was the contract theretof ore en- 
tered into by the défendant with the party named in said pleas ; that 
the plaintiff without just cause refused to carry eut its agreement with 
the défendant, by reason of which agreement and refusai of plaintiff 
to comply with same and the release given the maker of the notes, de- 
fendant is released froin its obligation as indorser thereon. 

To thèse pleas the plaintiff files two replications. The fîrst replica- 
tion dénies that the défendant stood ready, able, and willing to per- 
form its agreement, and further dénies that plaintiff repudiated the 
same, but affirmatively allèges that défendant first repudiated the 
agreement, thereby relieving plaintiff of its obligation under said 
agreement, and that such répudiation by the défendant constitutes a 
failure of considération for the release set up in said pleas. The sec- 
ond replication sets up.that the agreement and the release pleaded were 
entered into on the understanding that said agreement and release 
should first be approved by the plaintiff's board of directors before 
either should become binding upon the parties ; that plaintiff's board 
of directors refused to approve of same, and of this the défendant 
had due notice. 

[2] The défendant interposed demurrers to thèse replications. 
There are various grounds of demurrer contained in the demurrers. 
It seems to me the first contains the méat of the objections to the 
first replication — that : 

"The replication does not constltute a reply sufficlent in law to bar the 
défense set up in the seventh plea." 

Thèse replications nowhere négative the fact that the considération 
moving to the plaintiff in executing the release set out in hsec verba 
in said plea was the contract between the défendant and the individual 
named. Nor does it négative the ability of the défendant to perform 
said contract. Thèse it seems to me are material allégations in said 
pleas, upon which dépend the défense. If this plaintiff, in considéra- 
tion of the agreement aforesaid entered into by the défendant, re- 
leased the maker of the notes in suit, then it seems to me it is not in 
position to demand payment of same by the indorser. There has cer- 
tainly been no failure of considération as to such release; and with 
such release existing the other facts alleged in the replication would 
constitute no answer to the plea as a whole. I am therefore of opin- 
ion that the demurrers to the first replication are well taken. 

[3] The second ground of demurrer to the second replication seems 
to me the main one ; i. e., does such replication inf ringe the rule against 
altering or contradicting the terms of a written instrument by a for- 
mer or contemporaneous paroi agreement? The allégation in the 
replication is that the agreement and release were not to become ef- 
fective until approved by the board of directors of plaintiff. Evidence 
to establish this understanding or agreement would not, under Burke 
V. Dulaney, 153 U. S. 228, 14 Sup. Ct, 816, 38 L. Ed. 698, violate this 
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rule. It would be to the effect that the agreement and release never 
became effective. 

It is my judgment that the demurrer to the second replication is net 
well taken. It will be ordered accordingly. 



THE BRIS. 
(District Court, S. D. New Yorlr. June 7, 1918.) 

1. Shipping <S=>145 — Goveenmental Interférence— Pbepaid Fbeight— Ré- 

tention BY Carrier. 

Where libelant shipped varnishes upon a steamshlp, prepaying freight 
and receiving a bill of lading, releasing carrier from loss tlirough re- 
straint of rulers or people, and providing prepaid freight be cousidered 
as earned and retained by carrier, "vessel or cargo lost or not lost," 
and after loadlng the United States refused tlie owner license to ship, 
tlie carrier could retain prepaid freight. 

2. Shipping <®=145 — Bills of Lading— Earned Freight Loss — ^Public 

PoLicY— Time of Wab. 

Insertion by shlpowner of clause In blll of lading providing tbat pre- 
paid freight be considered earned on shipment and retained by carrier, 
"vessel or cargo lost or not lost," is not in contravention of public policy 
in time of war. 

3. Shipping ®=3l45 — Bill of Lading— Considération. 

Where a carrier loaded goods on a vessel for shipment, and freight 
was prepaid, and carrier was forced to unload the goods through ship- 
per's failure to secure license from the United States, such vyas not a 
"commercial frustration of the adventu're," eonstitutlng failure of consid- 
ération. 

In Admiralty. Libel by the Standard Varnish Works against the 
steamship Bris. Libelant's exceptions to claimant's answer overruled, 
and Hbel dismissed. 

Julius J. Frank, of New York City (Everett P. Wheeler, of New 
Hamburg, N. Y., of counsel), for libelant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight, 
of New York City, of counsel), for claimant. 

KNOX, District Judge. This matter is before the court upon 
exceptions filed by the libelant to the answer of the claimant herein. 
The facts appear to be as f ollows : 

Upon August 13, 1917, the libelant shipped upon the steamship 
Bris, then lying at the port of New York, 100 barrels of varnishes, 
which the libelant desired to bave carried to the port of Gothenburg, 
Sweden. Upon reaching that port the merchandise was to be deliv- 
ered to the Allmanna Svenska Elektriska A. B., of Westeras, Sweden. 
The freight charges upon the shipment amounted to $2,383.33, and 
upon August 17, 1917, the libelant paid to the agents of the Bris the 
freight money as agreed upon. There was then issued to the libelant 
a bill of lading. 

This document contained a clause releasing the carrier from lia- 
bility for loss or damage arising through restraint of princes, rulers, 

^isFor otber cases see same topic & KEY-NUMBER ia ail Key-Numbereâ DIgests & Indexas 
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or people; and it also contained two other clauses pleaded in the 
answer, and frequently referred to upon the argument and in the 
brief s as controlling, in a large measure, the décision to be made here- 
in. Thèse clauses so far as they are material read as f ollows : 

"(6) * * ♦ Prepaid freight is to be considered as earned on shipment of 
the goods and is to be retained by the vessel's owners, vessel or cargo lost or 
net lost, or If there be a forced interruption or abandonment of the voyage at a 
port of distress or elsewhere. • « * 

"(7) Also in case the shlp shall be prevented from reaehing her destination 
by quarantine, blockade, war, ice, unsafe navigation, or the hostile aet of 
any power, or in case blocking up by ice is to be feared, or if the dlscharging 
of the goods or any part thereof should be objected to by the authorities, 
the master or owners may either wait until the navigation Is reopened or 
given free, or discharge the goods Into any dépôt or at any convenlent port 
or brlng her cargo back to port of shipment where the shlp's responsibility 
shall cease. This to apply also to goods shipped as through freight beyond the 
original port of destination of the vessel. In any case the freight and charges 
are to be pald in fuU and the shlppers and consignées to be responsible for 
ail expenses thereby incurred upon the goods and for demurrage and extra 
expenses of the vessel to be paid in full along with the freight. • * * 

"Owing to conditions of war or hostilltles existing or threatened, thla 
shipment is accepted at the sole risk of the owners hereof of arrest, restraint, 
capture, seizure, détention, or interférence of any sort by any Power ; au'l 
the carrier and Its représentatives are privileged in its or thelr absolute dis- 
crétion, if deemed advisable for the protection of the vessel or any cargo, or 
to avoid loss, damage, delay, expense, or other dlsadvantages or danger, 
either with or without proceeding to or toward the port of discharge, or en- 
tering or attempting to enter or discharge the goods tliere, and whether sueh 
entry or discharge be permitted or not, to proceed to any other port or ports 
or return to the port of shipment, once or oftener in any order or rotation, 
retaining the goods ou board or dlscharging the same at risk and expense of the 
owners thereof at any such port or ports at the first or any subséquent cail, 
and full bill of lading freight, together with extra compensation for additional 
transportation and ail other charges, shall be pald by the shipper, consignée, 
and/or assigns, and siiall be a lien on the goods." 

At the time this shipment went on board the Bris, there was in 
force a British system of licensing shipments of goods that were to 
pass through the war zone. Under the régulations established by 
Great Britian as to the licensing of shipment of goods from the United 
States, it was necessary for the exporter to obtain what was called 
a "navicert," and it was necessary that this navicert should accompany 
the ship's papers, and, if the same was lacking, the AHies would not 
permit the shipment to proceed to its destination. 

At the time the varnishes for which the freight was paid in this 
case were delivered to the Bris, the shippers had procured the re- 
quired license from the British government, and it is admitted that 
upon the date of delivery to the Bris this license was the only one 
required. However, upon June 15, 1917 (chapter 30, tit. 7, §§ 1, 2, 
40 Stat. 225) an act of Congress of the United States was approved 
by the Président, giving the Président authority to regulate exports 
by proclamation, and imposing penalties of fine and imprisonment for 
any violation of the act. Thereafter, upon June 22, 1917, July 9, 
1917, August 27, 1917, and possibly other dates, proclamations were 
issued by the Président, and various adn:inistrative steps were taken, 
under the provisions of the regulating act of June 15, 1917, until 
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upon September 18, 1918, the exportation to Sweden of any article of 
commerce was forbidden, unless a license permitting the article to be 
exported was procured from the proper authority in the United 
States. 

Some days after the issuance of the President's proclamation of 
August 27, 1917, which comprehended the shipment in question, the 
agents of the Bris notified the libelant's agents of the situation as it 
then existed, and gave formai notice that, unless a license to export 
the shipment in question was procured on or before September 12, 
1917, it would be necessary to discharge the Hbelant's cargo. Simi- 
lar notice was given to other shippers whose cargo was on board the 
Bris. 

Owing to the confusion that resulted among shippers by reason of 
the President's proclamations, and their requirements, and so as to 
enable the shippers to make appropriate application for licenses, the 
cargo was not discharged upon September 12th. In the meanwhile 
libelant made efforts to procure an export license for the varnishes, 
but was unable to hâve the same issued. Upon October 2d, the agents 
again sent a notice to the libelant, and the other shippers of cargo, 
in which they once more gave formai notice that unless export licens- 
es were received by October 6, 1917, the cargo would be discharged, 
and upon October 8, 1917, the claimant began the actual discharge 
of the cargo, and completed the opération about October 22d. Abolit 
October llth it was definitely ascertained that no license for the 
export of the shipment in question would be issued. 

The claimant seeks to retain the freight prepaid upon the shipment 
of the varnishes, upon the theory that it was through no fault of the 
Bris that the cargo did not go forward, and that under the bill of 
lading the claimant was entitled to keep the freight paid in advance, 
in that, under the sixth paragraph of the bill of lading, the prepaid 
freight was to be considered as earned on shipment, and that under 
the circumstances herein set out there was no obligation upon the 
claimant to return the prepaid freight. 

It is contended by the libelant: (1) That the articles in the answer 
to the libel setting forth the foregoing facts are insufficient in law to 
constitute a défense ; (2) that the performance of the contract between 
the parties became unlawful after the agreement was made, that the 
considération therefor failed, and the libelant is entitled to a return 
of the prepaid freight ; (3) that the clauses from the bill of lading 
hereinbefore set out were without considération and against the pub- 
lic policy of the United States; (4) that the said clauses, being an 
attempt to put off the essential duties resting upon every public car- 
rier by virtue of his employnient, are accordingly void ; (5) that the 
said clauses are in violation of Harter Act February 13, 1893, c. 105, 
27 Stat. 445 (Comp. St. 1916, §§ 8029-8035), and thereby invalid and 
void. 

The naked question before me is, under the circumstances above 
recited and the bill of lading issued upon the shipment, can the claim- 
ant retain the prepaid freight? Fortunately, I am not without a 
guide in seeking the proper solution of the c^uestion. The Circuit 



262 253 FEDERAL KEPORTEK 

Court of Appeals for this circuit, in the récent case of The Gracie D. 

Chambers, 253 Fed. 182, C. C. A. (decided May 22, 1918), 

and in its facts somewhat similar to thèse before me, bas held in 
favor of the claimant. Indeed, the facts which justified the décision 
in favor of the claimant in the Gracie D. Chambers Case appear to 
me to be less persuasive in supporting the contention of the claim- 
ant than do those in the case at bar. 

In that case the schooner began to load a gênerai cargo at this port 
upon September 14, 1917, and between September 27th and Sep- 
tember 29th the libelant paper company shipped on board her 120 
tons of print paper. Late in the afternoon of September 28th the 
Treasury Department at Washington telegraphed the collecter at the 
port of New York to withhold clearances of ail sailing vessels in 
port, ■ and any part of whose voyages would bring them within the 
danger zone. There w^as no officiai publication of the embargo, but 
upon September 29th it was put in effect by the refusai of clearances 
to such vessels as applied for them. October 3d the Gracie D. Cham- 
bers moved out to an anchorage to save wharfage charges and 
clearance. On October 4th the libelant paid the freight as against 
the delivery of the bill of lading. On October 5th the master applied 
for a clearance, which was refused. He then applied to the au- 
thorities at Washington to make an exception in this instance, upon 
the ground thaï the Gracie D. Chambers had begun to load cargo 
before the issuarice of the embargo order. Upon October lOth the 
refusai to make an exception in favor of this schooner was definitely 
made. Cargo was then discharged, and the owners refused to return 
the prepaid freight. It will be noted, in passing, that the cause which 
prevented the exécution of the contract of the parties in the Gracie 
D. Chambers Case arose from an infirmity placed upon the schooner 
by govemmental action. 

The bill of lading in that case had excepted "restraints of princes 
and rulers," and also "freight for the said goods to be prepaid in f ull 
without discount retained and irrevocably ship and/or cargo lost or not 
iost." It is said by the libelant in the case before me that the décision 
in the Gracie D. Chambers Case turned upon the construction of 
the word "irrevocably" as it was contained in the bill of lading. In 
other words, that the parties had agreed that the freight should be 
retained irrevocably, ship and/or cargo lost or not lost. And it is 
then urged upon me that the bill of lading issued by the agents of the 
Bris is not the équivalent of that issued by the owners or agents of 
the Gracie D. Chambers. 

[1] It is my judgment that the words, "prepaid freight is to be con- 
sidered as earned on shipment of the goods and is to be retained by 
the vessel's owners, vessel or cargo lost or not lost, or if there be a 
forced interruption or abandonment of the voyage at a port of dis- 
tress or elsewhere," are for ail practical purposes the équivalent of 
the statement that "freight for the said goods to be prepaid in fuU 
without discount retained and irrevocably ship and/or cargo lost 
or not lost." The effect of the clause in each instance is simply this: 
That, once the freight money is paid, it is paid for good and may not 
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be recovered. That this holding, in certain aspects, niust appear 
harsh, goes without saying. 

[2] It does not appear to me, however, tliat under the existing 
circumstances the insertion by shipovvners of such a clause in a bill 
of iading contravenes any sound public policy, if public policy enters 
into the case at ail. It is my opinion that public policy in any given 
instance dépends largely upon the existent* conditions and circum- 
stances at the time the public policy is enunciated. At the time the 
parties hère entered into their contract, they and the world knew the 
hazard with which shipping was being carried on. They likewise knew 
that what was permitted upon one day might not be permitted the 
next. Indeed, by act of Congress and presidential proclamation they 
were notified that régulations governing, and perhaps forbidding, ex- 
ports, were likely to be issued at any time, and in the face of this 
knowledge the libelant delivered his cargo to the Bris and prepaid the 
f reight as against the bill of Iading. It is not to be wondered at, there- 
f ore, that ship's owners, in view of the demand for cargo space, sought 
to protect themselves (if lawfuUy they might do so) as against any 
contingency that might arise. The infirmity hère, unlike the Gracie 
D. Chambers Case, was in the cargo of the libelant, and not in the 
Bris. 

By reason of the foregoing considérations, the cases cited by the 
proctors for the libelant upon what has been declared to be the law 
with respect to the ability of a carrier to limit its responsibilities seem 
to me not in point. My attention is called to the principle announced 
in Scrutton on Charter Parties, section 10, article 137, 8th Ed., page 
321, where it is said advance freight "will be recoverable (from the 
shipowner) if the goods are not lost by excepted périls, or if the ship- 
owner has not fulfiUed the condition précèdent of starting, within 
a reasonable time, of a seaworthy ship on the agreed voyage." The 
answer to this must he that, in this litigation, the libelant did not per- 
form the conditions précèdent to his being permitted to forward his 
goods, and it appears to me that the burden of not having donc so, 
even though prévention was through the action of the govemment, must 
fall upon it. 

Again, it is urged that the provision in the seventh clause of the 
bill of Iading is applicable only to a case where the ship has begun 
her voyage and is "prevented from reaching her destination." This 
seem s to me not to be a valid contention. The prévention of the voy- 
age, interposed by the government of the United States within this 
port, was, so far as the shipowners were concerned, just as potent a 
factor, and operated in their f avor to the same extent, as would the act 
of an enemy power once the ship was on her way. 

[3] I am likewise unable to agrée with the libelant that there was 
hère a total failure of considération, and that there was a "commercial 
frustration of the adventure," by reason whereof the libelant is en- 
titled to prevail. The libelant, under his contract, had space for its 
cargo. For weeks the owner held the Bris to enable the libelant to 
get his export license. Indeed, the Bris, had she not shown a dispo- 
sition to act fairly with the libelant, would hâve been able to take on 



264 253 FEDERAL REPOIITEK 

another cargo and complète her voyage during the time she lay idle 
for the purpose of being in a position to sail for Gothenburg, should 
the libelant procure its Hcense. The adventnre was frustrated be- 
cause of governmental action, and I sliall not hold that a frustration 
of this character dissolved the contract, notwithstanding that the Bris 
did not "break ground." 

Withont entering into"a discussion, in an opinion already too long, 
of my reasons for thinking that the Harter Act (27 Stat. 445) has no 
application to the case at bar, I shall content myself with the mère 
assertion that it has none. 

The exceptions to the answer to the libel are overruled, and the libel 
dismissed, with costs. 



THE PORTUGAL. 
(District Court, S. D. Florida. :May 29, 1018.) 

1. Salvage <S=>.'r!4 — AwARD — Amount. 

Wliere a bark stranded on a Floridn reef, from wheiice it was towed 
by a large» tank steamer worth auoiit $."00,000, hcld that, iu view of the 
service aiid the iinmiiient danger to the bark, wliieli was fouud to be 
wortli approxlmately $90,000, earrying u cargo worth about $45,000, the 
steamer was entltled to an award of !J;;{0,000 as salvage, and to a further 
award of .$2,000 for injury to its cables. 

2. Salvaoe <&=3ô2 — Libel — Intervention. 

Wliere libel was flled for and on behalf of a ship, its owners, and crew, 
seeking to recover salvage, and members of the crew Intervened uimeces- 
sarily held, that they should bear the costs of the intervention. 

3. Salvaoe ©=3.52—Cos'ts— Stipulation. 

The elahnant of a vessol libeled for salvage service niust pay the cost 
of the stipulation re(niired before the property could be released, even 
thougli It was excessive. 

In Admiralty. Libel by the Gulf Refining Company against the 
bark Portugal, in which certain members of the crew of the steamship 
Gulf of Mexico intervened. Decree for libelant. 

Patterson & Harris, of Key West, Fia., for libelant. 
George W. Allen and W. Hunt Harris, both of Key West, Fia., for 
respondent. 

Marks, Marks & Holt, of Jacksonville, Fia., for interveners. 

CALL, District Judge. On the morning of August 8, 1917, the 
Portuguese bark Portugal went ashore on Crocker's Reef. This bark 
was of 1,353.45 gross tons and 1,223.94 net tons, built of steel, in the 
year 1889, and was bound on a voyage from New Orléans to Lisbon, 
Portugal, loaded with 128,100 oak slaves. The invoice price of this 
cargo at New Orléans was $39,767.50. 

[ 1 ] At about 1 o'clock p. m. of that day the steamship Gulf of 
Mexico, on her maiden voyage to Port Arthur, Tex., in water ballast, 
sighted the stranded bark and went to her assistance. The steamship 
was a tanker, built of steel, of 7,807 gross tons and 4,867 net tons, 
with engines developing in the neighborhood of 3,000 horse power. At 

@c=5For otber cases see same topic & KEY-NUMBER in ail Key-NumberecI Digests & Indexes 
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about 5 o'clock p. m. a new 9-inch manilla hawser was made fast to 
the bark's foremast, and the ship commenced to pull. This pulling 
continued for some hours, until the hawser parted. A new steel cable, 
1% inch in diameter, was then passed aboard the bark through the 
stem chocks, and made fast to the mizzenmast, and again the steam- 
ship pulled without f reeing the bark. A hawser was then run to the 
other quarter of the stern and made fast to the mizzenmast of the 
bark and the steamship by the use of her engines and steam winch 
acting on her anchor, pulling on the two lines, succeeded about 1 p. 
m., of August 9th, in floating the bark. She thereupon proceeded to 
Key West with the bark in tow, arriving in the harbor and anchoring 
the bark about 7 -.30 p. m. of August lOth. 

During the time the ship was pulling on the bark the stern chock 
carried away, and the after railing, stern bitts, and the mizzen rigging 
were destroyed. The steamship's hawsers and cable were broken in 
one instance, and the rest strained and strands broken in the same. 
The évidence shows the original value of thèse hawsers and cable to 
hâve been $3,250. There is no proof of the value of same in the con- 
dition they were after the salvage service had been rendered. The 
value of the Gulf of Mexico may be reasonably fixed at $300,000. 
The value of the bark, after she had been saved, was fixed by ap- 
praisers at $60,000, and the value of her cargo at $30,000. I find 
some difficulty in arriving at the value of the bark. The testimony 
of the experts taken in New York is not altogether satisfactory. It 
is a fact, so well known that the court can almost take judicial cog- 
nizance of it, that sailing vessels, whether of belligerent or neutral 
nations, bound for European ports, were denied war insurance on ac- 
count of the unrestricted suhmarine warfare inaugurated by the Ger- 
mans in Pebruary, 1917, and this fact and the danger of submarine 
attack upon such slow-moving craft in my opinion vitally affects the 
value of such craft. But this considération did not enter into the 
estimâtes of the experts testifying in New York. Again, their tes- 
timony was based upon the dead weight carrying capacity of the 
sailing ship, and the évidence novvhere shows what this capacity of 
the Portugal was, and it varies with the model of vessel under con- 
sidération. Now the testimony shows that the Portugal was built 
of steel, her decks in bad condition, and her plates badly pitted on the 
sides and requiring renewal in a short time. I think, taking ail the 
testimony into considération, that a value of about $90,000 would be 
a fair valuation to place upon the bark. 

The captain of the bark testifies that the invoice value of the cargo 
was more than $39,000 at New Orléans ; that oak staves were more 
valuable in Lisbon than they were in New Orléans; so I reach the 
conclusion that the value of $30,000 placed by the appraisers on the 
cargo was too small. Again, I find myself in a quandary about reach- 
ing a conclusion as to the value of this cargo. It was certainly of a 
greater value on board the bark than the invoice price, but to what 
extent it is difficult to say. Certainly its value was not less than $45,- 
000. I therefore find the value of the bark and cargo is $135,000. 
That the bark was hard and fast aground on Crocker's Reef I think 
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there can be no doubt. Had she been lightly aground at the stem 
when the steamship made fast the first hawser to the foremast and 
pulled, she would certainly hâve been floated with little effort. Had 
her stern been lightly "pounding with the ground swell, which was 
the only sea running during the salving opérations, her anchor being 
down and holding her, I cannot imagine why she did not float when 
the steamship pulled on her the first time. 

It was contended before me that the damage received by the bark 
during the salvage opérations was due to bad management of the 
officers of the steamship, but I do not think the évidence bears out 
this contention. The letter written in Portuguese, and I présume in- 
tended for the Portuguese consul at New Orléans, given shortly after 
the opération was completed, négatives this view expressed at the 
hearing. Evidently it required extraordinary force to free the bark 
from the reef. It required the combined force of the engines and 
the steam winch pulling on the ship's anchor to accomplish the resuit. 

That the service rendered was a salvage service there is no ques- 
tion. The question raised is whether it is a salvage service of a high 
or low order. That the bark was in an extremely dangerous posi- 
tion there can be no question. It bas been said too many times by 
the courts that a vessel stranded on one of the Florida reefs is in 
imminent and great danger to admit of question. It is apparent from 
the testimony of ail the witnesses that there was a strong current 
setting upon the reef, and the existence of this current made it dan- 
gerous for any ship approaching the bark to render assistance. 1 am 
thei^efore of opinion that this is a case where the salvage award should 
be gênerons. Now, considering the value of the steamship, the value 
of the salved property, the dangerous position of the bark, the dangers 
encountered by the steamship in the rendition of the service, the time 
and effort consumed, and the promptitude, manner, and success of 
the same, the fact that the steamship was delayed in her voyage to 
Port Arthur, the time consumed in the salvage service and towing 
the bark to Key West, I am of opinion that the amount of the award 
should not be less than $30,000, and in addition the amount of $2,000 
for the damage to the ship's hawsers and cable. 

[2, 3] There bave been three interventions filed by members of 
the crew of the Gulf of Mexico. I fail to see the necessity of making 
thèse additional costs, in a case where. the costs are already heavy. 
The libel was filed for and on behalf of the ship, its owners and crew. 
The rights of the crew were amply protected under this libel, and the 
filing of thèse interventions was unnecessary and simply resuit in 
additional unnecessary costs. 

There is another matter I wish to advert to, and that is the amount 
of stipulation required of the claimant before the property could be 
released. Application was made to the court to reduce it, which the 
court refused to do, at the time having no light before it, except the 
value of the property and thé amount of salvage claimed in the libel, 
both of which it now appears to me were excessive. The court hav- 
ing required the stipulation, the cost of same will bave to be paid 
by the claimant. As regards the costs of the three interventions I 
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deem ît nothing but equity that thèse costs should be borne by the 
interveners, and not by the claimant. 

It will be decreed in this case that the Hbelan* recover from the 
claimant and his sureties the sum of $30,000 as salvage and the fur- 
ther sum of $2,000 as damages to the hawsers and cable used in the 
salving opérations, and the costs of the main proceeding; the amount 
of the salvage award to be divided between the vessel and the crew 
in the proportion of three-fourths to the vessel and one-foiirth to the 
crew, to be paid to each member in proportion to the monthly wage 
received by him. The costs of the intervention to be taxed against 
the interveners and their shares in the award. 

It will be so decreed. 



In re UNITED GROCBRY CO. 

(District Court, S. D. Florida. August 8, 1918.) 

1. Bankrttptcy <®=>342 — Rî-examination of Claim — Befeeee's Obdee. 

Order of référée in banlvruptc-y, on pétition to re-examlue claim, allow- 
ing insolvent bank's claim condltionally on recelver making payment to 
trustée in bankruptcy, is not justifled under Bankruptcy Act July 1, 1898, 
3 57k (Oomp. St. 1916, § 9641), providing that claiœs which. hâve been al- 
lowed may be reconsidered for cause, and reallowed or rejected, in 
whole or in part. 

2. Bankbtjptcy <s=>159— V01DABI.E "Pbefebence" — Deposit in Bank. 

Deposit of money by recelver of bankrupt in checklng account with 
bank to which bankrupt was indebted, and which subsequently closed Its 
doors, was not a "préférence" voidable under the Bankruptcy Act July 
1, 1898, § 60b (Comp. St. 1916, § 9644). 

[Ed. Note. — For other définitions, see Wbrds and Phrases, First and 
Second Séries, Préférence.] 

3. Bankbuptct <S=j178(1) — "Conveyancb" — "Tbansfer." 

Deposit of money by recelver of bankrupt in checklng account with 
bank to which bankrupt was Indebted, and which subsequently closed its 
doors, was not a "couveyance" or "transfer," etc., vold or voidable under 
Bankruptcy Act July 1, 189S, § 67e (Comjî. St. 1916, § 9651). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Couveyance; Transfer.] 

4. Bankruptcy <S=5l69 — Right of Set-Off. 

Where, on date of adjudication, bankrupt was Indebted to bank, and 
his recelver, between date of adjudication and date when bank closed 
its doors, deposited in gênerai checklng account sum less than bankrupt's 
indebtedness to bank, under fédéral Bankruptcy Act, neither bank nor 
its redelver could apply deposit to payment of debt to bank, nor could the 
bankrupt's trustées apply it to discharge pro tanto of the debt. 

5. Bankruptcy <S=3314(2) — Insolvency — Right of Ceeditoe. 

On bankruptcy, a-editor beeomes équitable cestui que trust in assets In 
proportion that his claim. bears to total amount, and his right to partici- 
pate may not be diminished by claims arising subsequently to bankruptcy ; 
right to participate being determined as of date of bankruptcy. 

6. Banks and Banking ®=>288 — Insolvency — Claims. 

On insolvency of national bank and appointment of recelver, creditor 
beeomes équitable cestui que trust in assets in proportion that his claim 
bears to total amount, and his right to participate may not be diminished 
by claims arising subsequently to insolvency ; right to participate being 
determined as of date of insolvency. 

^=s>For otber cases see same topic & KEY-NtTMBER in ail Key-Numbered Dlsests & Indexes 



268 2ô3 FEDERAL REPORTER 

7. Banks and Ban'kixo ®=5ll9 — General Deposit — Relationship or "Debt- 

OR AND ObEDITOR." 

A gênerai deposit of nioney in a ehecking account with a bank created 
slinply the relation of "debtor and creditor" between tlie bank and the 
deijosltor. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Debtor and Creditor.] 

In Bankruptcy. In the matter of the United Grocery Company, 
bankrupt. On pétition to review an order of the référée. Pétition 
granted, and order modified. 

See, also, 239 Fed. 1016. 

ly. R. Miiton, of Jacksonville, Fia., for objecting creditor. 
Cockrell & Cockrell, of Jacksonville, Fia., for trustées. 

CALL, District Judge. On January 4, 1917, the United Grocery 
Company was adjudicated a bankrupt, and receiver appointed in said 
cause. Subsequently the trustées were duly elected by the creditors 
and appointed by the référée. On January 4, 1917, the bankrupt was 
indebted to the Heard National Bank in the sum of $30,480.47. The 
Heard National Bank closed its doors on January 16, 1917, and in due 
course a receiver to wind up its affairs was appointed by the Comp- 
troller of the Cnrrency. Between the 4th and the 16th of January, 
1917, the receiver of the bankrupt deposited with the Heard National 
Bank to his crédit as receiver varions amounts which aggregate, after 
the payment of certain checks against the deposit, the sum of %7,- 
586.04. On January 19, 1917, the receiver of the Heard National Bank 
fîled his proof of claim before the référée in the above stated amount. 
On March 26, 1917, the trustées of the bankrupt filed their pétition be- 
fore the référée to re-examine the proof of claim of the receiver of the 
bank, and to strike the same from the files, or to disallow the same, or 
to cause the same to be modified, or to give such relief in the premises 
as may be consistent with justice and the acts of Congress. 

On March 27, 1917, the référée made an order for a re-examination 
of the proofs of the bank's claim. On October 26, 1917, a stipulation 
of facts was filed before the référée, and a hearing had upon the péti- 
tion to re-examine and such stipulation of facts. On October 31, 1917, 
an order was entered by the référée, allowing the bank's claim in the 
sum of $30,480.47, upon the payment to the trustées by the receiver of 
the bank of $7,586.04, deposited by the receiver of the bankrupt in said 
bank, prior to January 16, 1917, and after his appointment on January 
4, 1917. On November 3, 1917, the bank's receiver filed his pétition 
for a review, assigning three errors as f ollows : 

(1) That the référée erred in allowing the claim of the bank on condi- 
tion that the deposit sliould flrst be paid to the trustées of the bankrupt. 

(2) That the référée erred in holding that the trustées were entitled to the 
payment of the deposit before the bank's claim conld be proved. 

(3) On the pétition to re-examine the claim, the only order the référée 
could make was an order allowing said claim in whole or in part, or an or- 
der rejecting said claim in whole or in part, and the order in thisi case does 
neither. 

©=>For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The two first assignments raise the same question and may be con- 
sidered together. 

[1-3] 1 will take up the third assignment first. Section 57k, of the 
act (Act July 1, 1898, c. 541, 30 Stat. 560 [Comp. St. 1916, § 9641]) is 
as follows: 

"C'iaims which hâve been allowed may be reconsiderod for cause and re- 
allowed or rejected la whole or In part, according to the equitles of thé 
case," etc. 

The order of the référée in this case allows the claim conditionally. 
While it does not specifically disallow the claim on the failure of the 
bank's receiver to make this payment to the trustées, that seems to me 
to be its effect. It does not appear to me that the order is justified un- 
der section 57k of the act. I do not understand that the order in this 
case was made under the provisions of section 57g, which authorizes an 
order of this kind where the créditer had received a préférence, etc. ; 
but, if it were so contended I am clearly of opinion that this deposit in 
the checking account could not be either a préférence voidable under 
section 60b (Comp. St. 1916, § 9644), or a conveyance or transfer, etc., 
void or voidable under section 67e (section 9651). I am of opinion that 
the third assignment should be sustained, and the order of the référée 
should hâve allowed the bank's claim either in whole or in part. 

[4-7] Now, as to the first and second assignments, which question 
the correctness of the order, as a question of law : There is no dispute 
as to the facts. It is unquestioned that the bankrupt, on the date of 
the adjudication on January 4th, was indebted to the bank in the sum 
of $30,480.47, nor is it questioned that the receiver of the bankrupt de- 
posited in a gênerai checking account with the bank, between January 
4th and 16th, the $7,586.04, nor that the bank closed its doors on Jan- 
uary 16th, and a receiver was duly appointed by the Comptroller to 
wind up its affairs and make distribution of its assets according to the 
laws governing such cases. The décision of the question seems to me 
to dépend upon whether the right to a set-off, either at law or in eq- 
uity, exists under thèse facts. As I understand the Bankruptcy Act 
and the décisions of the courts, neither the bank nor its receiver could 
hâve applied this deposit to payment of the debt owed the bank by the 
bankrupt nor the trustées of the bankrupt apply this deposit to the dis- 
charge pro tanto of the debt to the bank, because there is a want of 
mutuality in the demands, and because, as I understand the law and 
the adjudicated cases, upon the bankruptcy of an individual, or the in- 
solvency of a national bank and appointment of a receiver to wind up 
its affairs by the Comptroller, the créditer becomes an équitable cestui 
que trust in the assets in the proportion that his claim bears to the to- 
tal amount of the claims, and his right to participate in the dividends 
arising f rom such assets may not be diminished by claims arising sub- 
sequently to the bankruptcy or insolvency. This right to participate 
is determined as of the date of bankruptcy or insolvency. The bank's 
right to participate in the dividends from the bankrupt's estate ma- 
tured certainly on January 4th, when the adjudication was made, and 
the right of the trustées to participate in the dividends of the assets of 
the bank matured on January 16th, when the Comptroller took charge 
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of the affairs of the bank, and this right could not be taken f rom the 
bank's receiver by the subséquent deposit of moneys in the bank to a 
gênerai account, to which no trust was affixed, and which created sim- 
ply the relation of debtor and creditor between itself and the depositor. 

The fact that the bankrupt may pay in full its creditors, and the 
bank may not be able to do so, cannot change the principles of law. It 
may work an apparent hardship in the particular case ; but ail gênerai 
rules sometimes do that. I am of opinion, therefore, that the order of 
the référée should hâve reallowed the claim of the receiver of the bank 
in the full amourtt allowed conditionally. 

The pétition to review will therefore be granted, and the order of the 
référée modified accordingly. 



JNITED STATES v. PAPE. 

(District Court, S. D. Illinois, S. D. August 17, 1918.) 

No. 15965. 

1. WAE <S=»4 — ESPIONAGE ACT — Cbiminal Liabilitt. 

A citizen cannot be prosecuted crlminally under Esplonage Act June 
15, 1917, § 3, for glving liis reasons for not subscribing for Liberty tioan 
bonds and thrift stamps, and contributing to Red Cross fund, wlien re- 
quested for his reasons in tlie privacy of his own home, in tlie présence of 
nobody but a duly authorized eommittee, and especially wlien sucli reasons 
are mère matters of opinion, apparently honestly lield. 

2. Wab iS=»4 — EsPiONAGE AcT — Ceiminal Liability. 

A criminal prosecutlon under Esplonage Act June 15, 1917, § 3, cannot 
be based on the fallure of a citizen to subscribe for Liberty Ix)an bonds or 
thrift stamps, or to contribute to patrlotic funds, so long as ixe does not 
endeavor to induce ottiers to do liliewlse. 

Criminal prosecution by the United States against Théodore B. 
Pape. On demurrer to indictment. Demurrer sustained. 

Edward C. Knotts, U. S. Dist. Atty., of Carlinville, 111. 
Graham & Graham, of Springfield, 111. (Hugh Graham, of Spring- 
field, 111., of counsel), for defendaint. 

FITZHENRY, District Judge. The demurrer to this indictment is 
to its substance. The indictment contains two counts. The first 
charges that the défendant, on the 18th day of April, 1918, at Quin- 
cy, Adams county, 111., at a time when the country was at war, did, 
"with intent to interfère with the opération and success of the mil- 
ilary and naval forces of the United States, and to promote the suc- 
cess of its enemies," in the présence and hearing of divers persons, 
there state : 

"He would not subscribe to the Liberty Loan bonds ; that it was a matter 
of prlnciple with him ; that he did not want the war to continue, and that the 
government was wrong in its position ; that he thought that if enough people 
would act In the way he was acting and wlthhold their money that thé 
governinent would be forced to a position where it would make a peace by an 
ftgreement with Germany ; that he did not want the United States victorlous, 
nor did he want Germany victorlous, but wanted the war to end In a draw ; 

<gï=For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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that he belleved that, If the United States offered to meet Germany in confér- 
ence, Germany's position would be such that certain terras of peace could be 
arrlved at ; he had not bought any I^iberty bonds of any of tlae séries ; that 
he had bought no thrif t stamjjs ; that he had not particlpated in. any Liberty 
bond parades, as he would not buy Liberty bonds; that he would not join 
the Red Cross, for that would be aiding the war, and he was opposed to the 
war." 

The second count is substantially to the same effect, except that 
it charges an attempt. Just after counsel for défendant began his 
argument, he was interrupted by the district attorney, who stated 
that he wished the court to consider the demurrer in the light of 
ail of the facts surrounding the commission of the alleged crime, and 
thereupon made the foUowing statement of fact, which was concur- 
red in by counsel for the défendant : 

The défendant Is a prominent citizen of Qulncy, 111., well educated, a member 
of the bar, and stands well among his neighbors ; that he has not subscribed 
for any of the Liberty Loan issues, nor for thrift stamps, nor had he con- 
tributed to the Red Cross. TJpon an examlnatiou of the records by the com- 
mittee in charge of the patrlotlc activities in Quincy, the absence of the de- 
fendant's name from the lists of subscribers and contributors was observed. 
Members of the committee discussed the matter among themselves, and, no- 
body being able to explain the reason for the notable absence of defendant's 
name, it was decided by the meeting to appoint a spedal committee to wait 
ui>on him and ask him his reasons for his omission of patriotic duty. The 
committee communlcated with him and an interview was granted. The 
committee called at his home, and he was requested for his reasons for failure 
to subscribe and contribute. He told the committee he would give them his 
reasons; that it was a matter of principle with him, etc., using the words 
charged in the indictment It Is not conteuded that he ever communlcated his 
reasons to any other person or persons than the committee which called 
upon him for that purpose, and the reasons were given in his own home, in 
the présence of nobody except the members of the committee. It is stipulated 
that he never attempted to get anybody else to adopt his views, or to act with 
référence to thèse patriotic activities as he was actlng ; that the words spoken 
by the défendant were spoken coolly and deliberately, and as an educated mau 
would speak them ; that after the interview he presented his views to nobody 
else, nor endeavored to hâve anybody else décline to subscribe or contribute. 

The part of the act of June 15, 1917 (40 Stat. 219, c. 30, § 3), un- 
der which this prosecution was commenced, is as f ollows : 

"Whoever, when the United States is at war, shall willfuUy make or con- 
vey false reports or false statements with intent to interfère with the opér- 
ation or success of the military or naval forces of the United States or to 
promote the success of its enemies * * * shall be punished by a fine of not 
more than $10,000 or imprisoned for not more than 20 years, or both." 

The issues raised by this demurrer were argued and submitted in 
the light of the facts admitted by the demurrer, as supplemented by 
the agreed state of facts. It is apparent from thèse facts that the 
défendant was opposed to the war; that he did not subscribe for 
bonds or thrift stamps, or contribute to the Red Cross funds, etc., 
with intent to embarrass his country in the prosecution of the war and 
to force it to negotiate for peace with Germany. However, it is 
agreed by counsel that he never attempted to prevent anybody else 
from doing so, and never did anything with référence to the mat- 
ter, except to give his reasons for his conduct to a duly authorized 
committee in charge of the patriotic activities, when requested to do 
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so, and then in the privacy of his own home. Two questions are 
raised: 

[1] 1. Can a citizen be prosecuted criminally for giving his rea- 
sons for not subscribing for Liberty Loan bonds and thrift stamps 
and contributing to Red Cross drives, when requested to do so in the 
privacy of his own home and in the présence of nobody other than the 
members of a duly authorized committee, and especially when those 
reasons are mère matters of opinion apparently honestly held? 

2. Can a citizen be prosecuted criminally for a failure to buy Lib- 
erty Loan bonds and thrift stamps, and for a failure to contribute to 
the Red Cross drives? 

The entire language charged in the indictment was used in explain- 
ing to the committee his reasons for his omission, and at the request 
of the committee. If the issues came before the court upon the in- 
dictment alone, where the criminal intent is well pleaded, a différent 
question would be raised. But in the light of the facts submitted 
to the court, in connection with this demurrer to the indictment, 
the facts presumably being the ultimate facts susceptible of proof, 
the question of intent is entirely disposed of, and without a criminal 
intent there can be no prosecution in a case of this character. 

[2] As to the second question: It is clear to this court that a 
criminal prosecution cannot be based upon the failure of a citizen to 
subscribe for bonds, or thrift stamps, or to contribute to patriotic 
funds, so long as he does not endeavor to get others to do likewise, 
with intent to interfère with the opération and success of the mili- 
tary establishment, or to cause insubordination, disloyalty, mutiny, 
or refusai of duty in the military or naval forces, or to obstruct the 
recruiting or enlistment service of the United States, to the injury 
of the service. 

Probably no séries of events has done more to mobilize the pa- 
triotism of the American people than the Liberty Loan, thrift stamp, 
Red Cross, and other patriotic drives during the présent war, and 
thèse great drives and their splendid successes, both in raising funds 
and intensifying the patriotism of the American people because of 
them, hâve furnished opportunities to everybody for voluntary serv- 
ice in the common cause. The citizen's love of the republic has fre- 
quently driven him to subscribe and contribute, not the criminal laws. 
Congress has the power arbitrarily to take such portions of the 
property of the défendant, or such portion of his income, as may 
be necessary to promote the common défense, and has passed laws do- 
ing so, and it is about to pass another law greatly increasing the 
taxes which this défendant and every other citizen will hâve to pay. 
The criminal laws are constantly in opération to compel every cit- 
izen to do his full duty as a citizen withj référence to ail revenue 
measures. The Liberty Loan drives, thrift stamp campaigns, and 
other campaigns for the création of funds for the Red Cross, Y. M. 
C. A., K. of C., and other organizations which are doing a great part 
in the winning of the présent war, are solely opportunities for vol- 
untary service. A citizen has a légal right not to buy or subscribe 
during the great drives, for any reason that is satisfactory to him, 
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provided he does not attempt to get others to accept his views, or 
to follow his acts in Une with his views, for the purpose of interfer- 
ing with the opération of the miUtary estabhshment of the United 
States. 

For thèse reasons, it is the opinion of the court that the defend- 
ant's demurrer to this indictment, in the Ught of the ultimate facts 
submitted, will hâve to be sustained. 

Demurrer sustained. Défendant discharged. 



THE FORI)ENSKJOI.D. 

THE TAGGERT BROTHERS. 

(District Court, S. D. Florlda. May 20, li>18.) 

1. Salvage <Si=»30 — Compensation — Salving Stranded Steamship. 

A tug, which at the second trial on the next hlgh tide floated a steam- 
ship worth, with her cargo, $l,0(X),O0O, which was stranded off the Florlda 
coast at a dangeroiis season, althoush the weather was fair, the work 
belng eillciently done, held eutltled to an award of $40,000. 

2. Salvage <g=:32G — Eléments op Award. 

A tug, which anchored he)- two barges while salvlng a stranded 
steauiship, and then proceeded alone to a port and remained two days 
while trying to adjust tlie salvage, held not entitled to recover for dam- 
age subse<tuently suffered by the barges, conséquent upon the delay. 

In Admiralty. Suit for salvage by Thomas S. Davis and others, 
owners of the tug Taggert Brothers, against the Norwegian steamship 
Fordenskjold and cargo. Decree for hbelants. 

W. Hunt Harris, of Key West, Fia., for Hbelants. 

G. Bowne Patterson, of Key West, Fia., for respondent. 

CALL, District Judge. [1] The Fordenskjold, a Norwegian steam- 
er, left the port of Newport News October 22, 1917, loaded with ap- 
proximately 5,500 tons of coal, bound for Havana. On the evening of 
October 26 about 5 :30 o'clock, she grounded some 14 miles south of 
Hillsborough Light, on the Florida coast. The American tug Taggert 
Brothers, bound f rom Brunswick to Havana, with two barges, Louis H., 
and Martha T., having encountered heavy weather, and running short 
of coal, had anchored the Louis H. in the bight south of Cape Canaveral 
and the Martha T. opposite Palm Beach, and gone into Miami to get 
coal. On October 27 a fishing boat notified the captain of the tug that 
the steamer was ashore and the captain had sent him for assistance. 
There was another tug, the Resolute, in the harbor of Miami, but she 
declined to go to the assistance of the stranded ship. Thereupon the 
Taggert Brothers, after receiving her coal, proceeded to the ship and 
ofïered to assist, arriving there between 7 and 8 o'clock in the evening, 
and offering to assist in floating the steamer. This ofifer was accepted, 
and upon being informed that the tide was out, and nothing could be 

®=3For other cases see same toptc & KEY-NUMBER lu ail Key-Numbered Digests & Inâez«a 
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donc until high water, the tug lay alongside until next morning, when 
at high water a hawser was passed to the ship and made fast to the 
stem bitts, and the tug pulled for something like three hours or more, 
but could not float her. The only effect was to swing the stern of the 
ship f rom west to east ; the ship being aground at high water at about 
hatch No. 2, forward of amidships. About 8 o'clock in the morning of 
the 28th, the tug, with the consent of the captain of the ship, lef t to 
pick up her barges, promising to return for the high water next morn- 
ing. Finding he could not pick up both barges and return for the morn- 
ing tide, the tug picked up the Martha T. and returned the morning of 
the 29th at about 3 o'clock, anchoring the Martha T. a short distance 
from the ship, and again passed his hawser over the stern of the ship 
and began to pull, and the ship came ofif the shoal stern first; the 
hawser was then passed to the bow and made fast to the forward bitts, 
and the bow pulled around. After the ship was floated, she grounded 
again, and was again pulled ofï, and finally towed into deep water, 
where the mate of the tug was put aboard and she proceeded to Key 
West. The tug then picked up the Martha T. and anchored her 
near Cape Florida, and proceeded herself to Miami. 

When the ship first grounded a 2,000-pound anchor was run eut 
about 80 fathoms from the port bow. The officers of the ship claim 
that the ship first grounded on the 26th at the stern, and by the use 
of this anchor and the ship's engines she was floated at high tide on 
the morning of the 27th and took the shore again. However this 
may be, there is no question that at the time she took the grt>und the 
first time she was proceeding at full speed, and that there was deep 
water to the east of the reef on which it is claimed she first grounded. 
The claim that she took the ground so gradually and slowly that one 
did not realize it, in the light of thèse admitted facts, seems, to say 
the least, highiy improbable. 

There is a sharp conflict between the testimony of the libelants and 
claimant of what occurred. Taking ail the testimony, it seems to me that 
the situation was about as f ollows : The ship was ashore upon an inner 
reef, there being sufficient water between to float the ship and a chan- 
nel through the outer reef to deep water. There was only some 250 
f eet between the two, and the ship from her position did not hâve steer- 
ing room to make this channel, had she been able to float herself by 
jettisoning her cargo and using her engines. There can be no ques- 
tion that any ship ashore on the Florida Rfeefs, exposed as this one 
was to the full forcé of the sea during the months of September and 
October, is in great péril. It is true that during the opérations the 
weather was fine and the seas Hght, so light that the tug could lay 
alongside the ship; but nevertheless the position of the ship was one 
of extrême péril, and it is proper that the court should consider this in 
àrriving at a proper award of salvage. The assistance was promptly 
and efficiently rendered, and without assistance I am satisfied that she 
would hâve been unable to extricate herself. She was ashore from the 
eVening of the 26th to the morning of the 29th, and no effective assist- 
ance tendered, except that of this tug; and going to show that she 
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was hard aground is the condition of her plates and the repairs made 
necessary by this accident. 

Stress was laid on the fact that the tug left the ship for about 19 
hours to go for the barges, thereby abandoning the ship ; but this was 
donc with the consent of the captain of the ship and with the promise 
to return the next morning, and the tug did return in time for the 
morning high water, at which time the ship was floated. Testimony 
was taken of the value of the ship and cargo, and, taking the lowest 
of thèse valuations, the value of the property saved was at least $1,000,- 
000 ; the value of the cargo being about $55,000, and that of the ship 
$945,000. The value of the tug may be stated at $85,000. 

As has been said in numerous cases, salvage is a reward for meri- 
torious service in saving property in péril from the sea, which might 
otherwise be lost, and is allowed as an encouragement to persons to be- 
stow their utmost endeavors to save vessels and cargocs in péril. The 
péril from which the salved property is saved is to be considered, as 
well as the labor bestowed, time consumed, etc. There were no élé- 
ments of heroism or danger to life in the instant case. The only dan- 
ger to the tug was such as was incident to going to the ship ashore, 
which in this case was slight, and no damage was suffered, except such 
as was incidental to puUing on the tug's hawser. 

[2] It is contended that damages suffered by the barges, Louis H. 
and Martha T. should be compensated for out of the salved property, 
as being a part of the fleet, as well as the loss of another barge, whose 
trip was delayed. But ail thèse damages occurred subséquent to the 
completion of the salving opérations, and days after the salved proper- 
ty had reached the port of Key West. Had the tug returned to the 
Louis H. after the ship was floated and started to Key West with a 
représentative of the salvors on board, it is entirely probable that the 
damages suffered by the barges would not hâve occurred. But the 
tug lay in the harbor of Miami for more than two days, awaiting the 
return of the captain from Key West, where he had gone to adjust the 
salvage claim. It does not seem to me that damages suffered by the 
barges by reason of weather blowing up after this delay should be com- 
pensated for by the salved property. The choice lay with the officers 
of the tug whether it was more important to take care of the barges 
than settle the salvage claim, and they made the choice, and the damage 
resulting therefrom must remain where it had fallen. 

Guided by the rules stated above announced by many courts, I am of 
opinion that in this case the sum of $40,000 is a proper allowance in 
this case, to be paid proportionately by the vessel and cargo, according 
to the values as f ound above ; this amount to be divided, two-thirds to 
the owners of the tug, and one-third distributed among the crew in 
proportion to the wages of each. 

It will be so decreed. 
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In re E^^ANS. 

(District Court, W. D. Tennessee, E. D. September 27, IdlS.) 

No. 979. 

Bankruptct i@=13S<1) — Property Passing to Trustée — Wages Earned 
Pkioe to Bankeuptcy. 

Bankrupt was of a elass of raiiroad employés whlch had demands for 
increased wages pending and undetennined when the roads were taken 
over by the govemment, and remalned in the service on promise of 
the Director General to consider the daims, and that, if allowed, tho 
increase should date from that tlme. The inerease was allowed and 
paid after the bankrnptey. Held, that so nuich of It as was eariied 
prior to tliat time passed to the trustée as part of the estate. 

In Bankruptcy. In the matter of W. C. Evans, bankrupt. On review 
of order of référée. Confirmée!. 

Appleby & Johnson, of Lexington, Tenn., for bankrupt 

McCALIv, District Judge. This case is before me on a certificate of 
T. A. Lancaster, Esq., one of the référées of this court, for a review 
of his action in dismissing the pétition of the bankrupt filed in this 
case, to détermine the respective rights as hetween the trustée and bank- 
rupt to certain funds now in the hands of the référée. There is no dis- 
agreement about the material facts, which are in substance as follows : 

In a voluntary proceeding in bankruptcy W. C. Evans was adjudged 
a bankrupt on May 18, 1918. A trustée was duly appointed. The 
money in question, $189.65, is the amount of additional and back pay 
allowed by W. G. McAdoo, Director General of the Railroads of the 
United States, to W. C. Evans, the bankrupt, a brakeman and employé 
of the Nashville, Chattanooga & St. Louis Railway Company, for labor 
rendered by him from January 1, 1918, to May ISth, the date of 
adjudication. The order of the Director General was promulgated 
May 25, 1918, seven days after adjudication. The question for déter- 
mination before the référée was whether the $189.65 back pay goes to 
the bankrupt estate, or whether it goes to the bankrupt as after-acquired 
property. The référée held that it goes to the trustée. For a review 
of his actions the case has been certified to me. 

The question is not free from difficulty. On the one hand, it is urged 
that the service for which the additional and back pay was allowed was 
rendered by the bankrupt prior to adjudication, and is therefore a part 
of the bankrupt estate. On the other hand, it is urged that the addi- 
tional and back pay was only a possibility, and as such it had no val- 
ue, and was not transférable, and hence was not a part of the bank- 
rupt estate, within the meaning of the Bankruptcy Act. 

Subsection 5, section 70, of the Bankruptcy Act of July 1, 1898 (30 
Sut. 565, c. 541 [Comp. St. 1916, § 9654]), provides that the trustée— 

"shall » * * be vc^ted * • • with the title of the bankrupt, as or 
the date he was adjudged a bankrupt, except in so far as it is to property 
which is exempt, to ail * * * property which prior to the flling of the 

®=aFor other cases see same toplc & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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l>elitlon lie coiild by any means hâve transferred, or whlch might hâve been 
levied upon and sold uiider judlcial proeess against hlm." 

Under subsection 5 the trustée took such title to this fund as was 
vested in the bankrupt, except it be exempt property. There is no claim 
of exemption; hence it follows that, if the bankrupt on the date of 
adjudication was vested with such title to the claim for $189.65 as "he 
could by any means hâve transferred," the funds passed to the trustée. 

It is a part of the history of the country, and of common knowledge, 
that just prior to January 1, 1918, a class of railway employés, to which 
class the bankrupt helonged, made a demand of their employers for an 
increase of compensation for their services, coupled with a statement 
that, if the increase was not allowed, they would go out on a strike. 
This matter was under considération at the time the railroads were 
laken over by the government, through the Director General of Rail- 
roads. To meet that condition the Director General requested the rail- 
road employés to continue in the railroad service under the management 
of the government, and that he would take their demand for increased 
pay under advisement, with a statement, if he decided they were entitled 
to an increase, he would make the order rétroactive, so as to be effective 
as and from January 1, 1918; so that from January 1, 1918, up to 
May 18, 1918, the employés were in the service of the United States at 
the rate of pay which they had theretofore received from the railroad 
companies, with a demand for increase of pay pending before the Di- 
rector General of Railroads, and the assurance that, if he found their 
claim meritorious, he would allow it as and from January 1, 1918. He 
did so find, and allowed it in accordance with his promise. 

The employés, theref ore, did hâve a claim for increased wages pend- 
ing décision, with the assurance, if allowed, they would receive it as 
a supplément to the rate of wages in force at the time the railroads went 
into the hands of the Director General. At the time of bankruptcy in 
this case, the bankrupt had ,rendered tlie service. The claim for in- 
crease in pay was pending. As was said by Mr. Justice Lamar, speak- 
ing for the Suprême Court of the United States in Williams v. Heard, 
140 U. S. 529, 11 Sup. Ct. 885, 35 L- Ed. 550: 

"There was at least a possibility of their payment by Cougress — an ex- 
pectancy of interest in tlie fund ; that is, a possibility coupled with an in- 
terest." 

At the time of bankruptcy was the bankrupt's claim for and expect- 
ancy of back pay by any means transférable? This question may be 
answered by asking another. If, instead of having been adjudicated a 
bankrupt on May 18, 1918, the bankrupt had died, would the fund in 
question hâve passed to his administrator ? An answer is found to this 
latter question in Comegys v. Vasse, 26 U. S. (1 Pet.) 218, 7 ly. Ed. 108, 
when, considering a similar question under Bankruptcy Act April 4, 
1800, c. 19, 2 Stat. 19, Mr. Justice Story said : 

"It will not admit of question that the rlghts devolved upon Vasse by the 
abandonment could, in case of his death, hâve passed to his Personal repré- 
sentative, and, when the uioney was received, be dlstributed as assets." 

The principles of that case were applied in Milnor v. Metz, 41 U. S. 
(16 Pet.) 221, 10 E. Ed. 943, to a case of a claim for extra pay for 
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services rendered by a bankrupt as gauger, which, although presented 
to Congress prior to his adjudication in bankruptcy, was not recognized 
by that body, or satisfied, until afterwards ; the court holding that the 
claim passed to the assignée as a part of the bankrupt's estate, and that 
the doctrine of donation did not apply. Williams v. Heard, supra. 

To illustrate: If we assume that, at the time the Director General 
took charge of the railroads, the employés had said to him : 

"We will not continue to work for the rate of pay we hâve been receivinfr, 
but at your request we will continue and work for the govenimcnt withorit 
any stated wage, until you hâve decided what our services are reasonably 
worth, and then pay us at that rate in one sum as and from .Tanuary 1, 191S, 
less any advaneement you may hâve from fjme to time made." 

Under such circumstances, would the money so earned by the bank- 
rupt hâve passed to the trustée ? It seems that it should. I am inclined 
to the opinion that the bankrupt on the day of adjudication could hâve 
sold and transferred his pending claim for additional pay for services 
rendered from January 1, 1918, to that date, and the transférée would 
bave been entitled to the amount of increased back pay, if and when 
granted. It was not a gift, or gratuity, or bonus. The Director Gen- 
eral is not authorized thus to dissipate either the earnings of the rail- 
roads or the funds of the United States. He ordered it paid because 
in his judgment the employés had earned it, and it justly belonged to 
them, which is in effect to say that they had earned and should bave 
received, on each previous pay day, compensation at the increased rate. 
The authorities cited and relied on by the bankrupt are either not in, 
point or not controlling. 

An order will be entered, confîrming the action of the référée, with 
costs, and referring the case to him for further proceedings under the 
Bankruptcy Act. 



In re LIBBT. 

(District Court, S. D. Florida. May .31, 1918.) 

1. Bankruptct "S=>400(4) — Pétition to Rkview — Record. 

The iile marks, showing when the trustee's report setting aside exemp- 
tions, and the creditor's exceptions thereto were filed, must be accepted as 
establishing those dates, where on pétition to review the referee's order 
fiustaining the exceptions It was contended they were not filed wlthin 20 
days as required by General Order XVXJ. 

2. Bankbuptct <S=>39e(l) — J3xbmption8 — Précédents. 

The bankruptcy court, in allowing exemptions under the state laws, 
must be governed by the construction and interi)retation of the highest 
court of the state. 

3. Bankruptcy <S=>399(S) — Exemption — ^Allowance. 

A Florida bankrupt held not entitled to the full homestead exemption 
claimed ont of his stock, which he undervalued, it appeariiig that he made 
preferential payments shortly beforé his bankruptcy, and that in contem- 
plation of that event he ceased making deposlts in the bank and to keep 
proper accounts ; so the referee's réduction of the amount allowed by the 
trustée was proper. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Bankruptct ^=s>444— Pétition to Review — Time fob Setting Down. 

The District Court lias power, upon cause shown, to suspend the rule 
reauiring pétitions for review to be set down in 20 days. 

In Bankruptcy. In the matter of J. C. Libby, bankrupt. On péti- 
tion to review the order of the référée. Order affirmed, and pétition 
to review denied. 

L. W. Nelson, of St. Augustine, Fia., for bankrupt, 
W. T. McCaffrey, of Jacksonville, Fia., for creditors. 

CAL,!/, District Judge. This cause cornes on upon pétition to review 
the order of the référée made on March 26, 1918, whereby the ex- 
ceptions of certain creditors to the trustee's report setting aside an 
exemption was partly sustained. The fîndings of the référée, which 
are amply sustained by the testimony, are that the bankrupt appraised 
his stock, consisting of plumbing supplies, at one-third of the cost 
price of sale; that prior to the month of December, 1917, regular de- 
posits were made in two banks at St. Augustine of the receipts from 
the business conducted by the bankrupt; that during the month of 
December the deposits were small and irregular; that during said 
month of December the bankrupt tumed over to his wif e $300 in pay- 
ment of a loan made some months before, and this payment worked a 
virtual préférence of the wife, and failed to account for the receipts 
from the business for that month, except for this $300, paid to his wife 
in an amount in excess of $300; that up to December, 1917, the bank- 
rupt kept books, which, while not technical, yet showed his collections, 
etc. 

The référée allowed the bankrupt to sélect from the stock an ex- 
emption of the value of $500. It is this order the bankrupt seeks to 
hâve reviewed. The assignments of error are seven in number. 

[1] The seventh assignment is that the référée erred in not grant- 
ing the motion of bankrupt to dismiss the creditor's exceptions to 
the trustee's report on the ground that the same had not been filed 
within 20 days, as required by General Order XVII. The file marks 
on the pap>ers show this assignment not well taken. Some contention 
is made in the hrief of the attomey for the bankrupt that the report 
was lodged in the referee's office some days prior to the date shown 
by the file mark. However this may be, I must be governed by the 
record before me. The exceptions were filed on the day of the last 
examination of the bankrupt. 

[2,3] The other assignments challenge the correctness of the ref- 
eree's order disallowing the bankrupt's claim for exemption in the sum 
of $500, because of this payment to his wife of $500, and failure to 
further account for the receipts of the business during the month of 
December, 1917. The bankruptcy court, in allowing exemptions under 
the State laws, must be governed by the construction and interprétation 
of the highest court of the state. Therefore it is to the Suprême Court 
of Florida we must look for this construction and interprétation. 

Décisions of fédéral courts in other states can be of little assistance, 

^s>For other casea Bee same toplc & KBY-NUMBSR in ail Key-Numbered Dlgests & Indexes 
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unless the exemption laws of such states are the same as the provi- 
sions of the Florida Constitution. That court, since the case o£ 
Drucker v. Rosenstein, 19 Fia. 191, lias laid down and maintained the 
doctrine that the exemption laws should he liberally construed to bene- 
fit the family, but such laws should not be appHed so as to make them 
an instrument of fraud or imposition upon creditors. And the further 
principle was announced in Florida Loan & Trust Co. v. Crabb et al., 
45 Fia. 306, 33 South. 523, that a debtor, who conceals or removes 
beyond the reach of his creditors a part of his Personal property as 
a preliminary to claiming the exemption, will, when the property so 
remains concealed or removed, be held to hâve selected such concealed 
or removed property pro tanto as his exemption. Now, this is exactiy 
what the référée did in this case, as I understand his order. 

Up to December, 1917, the bankrupt kept books from which his 
collections could be ascertained, and made his deposits in the two 
banks regularly. Commencing with December and until January lOth 
following, when his pétition was filed, this method of conducting his 
business is changed; accounts are collected, deposits not made as 
theretofore, and he turns over to his wife in payment of a loan made 
some 12 months before the sum of $300. He is unahle upon the two 
examinations by the creditors to explain or account for the receipts 
of the business for the month of December other than the payment 
of this sum of $300, and it further appears that shortly before filing 
his pétition he pays to his attorney, presumably for services to be ren- 
dered in thèse proceedings, $125, and présents his claim for exemption 
to the entire stock of goods and collectable accounts. 

Is this such a concealment or removal of property, in contemplation 
of the claim for exemption, as is referred to in the Crabb Case above? 
In that case money was deposited in the wife's name, the business 
was exempted and turned over to the wife, and afterwards the ex- 
empter conducted it as agent of his wife. The court in that case an- 
nounced the doctrine above noticed and applied to the référée in the 
instant case. It seems to me the conclusion that the act of payment 
to the wife, failure to conduct his business as theretofore and exhaus- 
tion of his bank accounts were ail done in contemplation of bankruptcy 
and claiming the stock of merchandise as exempt on a preposterously 
low valuation. It is so generally known that the court could almost 
take judicial cognizance of it that priées of ail kinds, especially copper, 
brass, iron, and the articles usually carried in a plumbing stock, hâve 
been rising and are continuing to rise for the last two years. The 
bankrupt admits such advance in pipe, copper, and brass, but still 
values his stock for exemption purposes at one-third the cost. 

A libéral construction of the homestead laws, for the benefit of the 
family, has been had in this case, under the order sought to be re- 
viewed. 

[4] Something was said in argument that the pétition to review 
should be dismissed, because it was not set down in the 20 days. The 
court has the power to suspend this rule upon cause shown, and in 
this case the application was made as soon as the attorney for the 
bankrupt hecame aware of the rule. The rule is intended to expedite 
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business, and, knowing the engagements of the court, a more expe- 
ditious hearing could not be had. 

The order of the référée will be affirmed, and the pétition to review 
will be denied. 



UNITED STATES v. SCOTT. 

(District Court, E. D. Washington, N. D. Janiiary 21, 1918.') 

Arky A^fD Navy <©=320— Sélective Draft I^aw — FAii-unE to Reoister— Ab- 
sentées FKOM COU.NTKY. 

Under .Sélective Draft Act. § 5, aiirt tlie rc-ïulatioTis tliereunder, wliicli 
require iiersotis stib.iect to resii^tratioii wlio wcre nbsent from tlip Tlniterl 
Stntes on l'eRistralioii ilay lo resiister witlilii iivo days after thclr retiini. 
sucli a iiersou caiiuot avoid tlie diity by again leaviiig the United States 
before the exjjiration of tlie tive days. 

Criminal prosecution by the United States against Alban N. Scott. 
On motion for new trial. Denied. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash. 
Louis A. 'Dyar, of Spokane, Wash., for défendant. 

RUDKIN, District Tudge. Section 5 of the Sélective Service Law, 
approved May 18, 1917 (40 Stat. 80, c. 15), provides as follows: 

•'That ail maie persoiis hetween tli<> âges of tw(>nty-ono and tliirt.v, both In- 
clusiv(>. shall lie subject 1o registratiou in accordance \vith régulations to bo 
prescribed by the Président; and upon iiroclamation by the l'residcnt or other 
public notice giveu by him, or by his direction, stating tlio tinie and place of 
such registration it shall be rlie dnty of ail p:M'sons of the designated âges, 
except ofîicers and enlisted nien of the Kegnlar Arniy, the Xavy, and the 
National Guard and Naval Militia wlille in the service of the United States, 
to présent them.selves for and suhmit to registration luidei' the provisions of 
this act; and every such ijerson shall be deemed to hâve notice of the: 
reqnlreinents of tliis act upon the publication of said proclamation or other 
notice as aforesaid given by the Président or by his direction ; and any 
person vvho shall willfuliy fail or refuse to présent hiniself for registration 
or to .submit thereto as herein provided, shall te guilty of a misdemeanor and 
shall, upon conviction in the District Court of the United States having jur- 
isdiction thereof, be punished by in]i>risonm(-nt for not more than one year, and 
shall therenpon be duly registered." 

The proclamation of the Président under date of May 18, 1917, pro- 
vides, among other things : 

"And I do further proclaim and give notice to ail persons subject to regis- 
tration in the several states and in the District of Columbia in accordance with 
the above law that the finie and place of such registration shall be between 7 
a. m. and 9 p. ni. on the ôth day of .Tune, 1917, at the registration place in 
the precinct wherein they hâve tlieir permanent homes. Those who shall hâve 
attained their twenty-tirst birthday and shall not hâve attained their thirty- 
flrst birthday on or before the day liere nanied are required to register, ex- 
cepting only offieers and enlisted men of the Regular Army, the Navy, the 
Marine Cori^s, and the National Ouard and Naval Militia vvhile in the service 
of the United States and the ofhcers in the Ofîicers' Reserve Cori>.s and the 
enlisted men In the enlisted Resei-ve Corps while in active service. In the 
temtories of Alaska, Hawaii, and Porto Rico a day for registration will be 
named in a later proclamation." 

^soFor other cases see same topic & KBY-NUMBEB in ail Kêy-Numbered Digests & Indexes 
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Provision is then made for the registration of those who through 
sickness shall be unable to présent themselves for registration and for 
those who expected to be absent on the date named. Section 65 of the 
registration régulations promulgated on the same day prQvides as 
f ollows : 

"Maie persons -wlthin the deslgnated âges who, on account of absence at 
sea or ou account of absence without the terrltoi-ial limits of the United 
States, may be unable to comply with the régulations herein pertaining to 
absentées will, wlthin flve days after reaching the flrst United States ix>rt,. 
register with the proper registration board or as herein provided for other 
absentées." 

Section 56 of the régulations promulgated November 8, 1917, pro- 
vides as follows: 

"Oitlzens and persons who bave declared their intention to become dtl- 
zens residing abroad are not required to register, but any sueh citizen or per- 
son may do so by applylng to the nearest Ajnerican consulate to hâve hls 
registration card filled out." 

Section 53 of the régulations of the same date provides ; 

"Citizens or persons who hâve declared their intention to become cltlzens 
who hâve not hitherto reglstered on account of absence without the territorial 
limits of the United States are required to register wlthin five days after their 
retum to the United States." 

The indictment in this case charges that the défendant is a citizen 
of the United States within the designated âges ; that on the 5th day of 
June, 1917, he was temporarily without the territorial limits of the 
United States and within the Dominion of Canada ; that on the 6th 
day of December, 1917, he returned to the United States at the port 
of Laurier, within this district, and proceeded thence to the city of 
Spokane, where he arrived on the 7th day of December, 1917, and 
has since remained; and that he thereafter unlawfully and willfully 
failed, neglected, and refused to register or présent himself for reg- 
istration or submit thereto within the period of five days as provided 
by the act of Congress and the proclamation of the Président. Upop 
the trial the jury returned a verdict of guilty under the instructions of 
the court, and the défendant has interposed a motion for a new trial. 

There is no controversy over the material facts. The defenda;it is 
a citizen of the United States of the âge of 25 years. He left the: 
United States about the month of July, 1916, and went to the Do- 
minion of Canada. He resided in the Dominion of Canada from that 
date until the 6th day of December, 1917, amd claimed his permanent 
résidence there. On or about the 6th day of December, 19l7, he made 
certain statements in a hôtel at Grand Forks, British Columbia, derog- 
atory to his own country and to the cause of the countries engaged in 
the présent war against the German Empire. He was placed under 
arrest by the immigration officers of the Dominion and deported to 
the United States. At the border he was turned over to the United 
States immigration officers, and was by them in tum turned over to 
the United States marshal for this district, who placed him in jail in 
the city of Spokane. The cause of his arrest and detérition after enter- 
ing the United States was apparently based on suspicion that he was 
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a déserter from the United States Army. Withîn five days after en- 
tering the United States he was requested by a deputy United States 
marshal to register and was given an opportunity to do so. This re- 
quest he refused to comply with, and still refuses. 

The sole contention now made in his behalf is that, under the régu- 
lations promulgated by the War Department, he was allowed the fuU 
period of five days to register after entering the United States, and 
was guilty of no offense until after the expiration of that period ; that 
during the period thus allowed he was at liberty to again leave the 
United States and retum to the Dominion of Canada, or to any other 
foreign country, without violating the laws of the United States or 
the régulations made pursuant thereto, and, having been denied the 
right to thus leave the country because of his imprisonment and f orcible 
détention, he should be acquitted. With this contention I am unable 
to agrée. The court cannot inquire into the lawfulness of his dé- 
portation from the Dominion of Canada. He came into the United 
States on the 6th day of December, and the duty to register within five 
days thereafter was absolute and unqualified. That duty he could not 
shirk or avoid by leaving the country before the expiration of five 
days, any more than any other citizen could avoid the like duty by leav- 
ing the country immediately prior to the 5th day of June, 1917. 

The motion for a new trial is accordingly denied. 



In re TIETJE. 
(District Court, E. D. New York. July, 1918.) 

1. Bankruptct <S=3l38(l) — Administbatrix — Property Passing to Trustée. 

Where an adminlstratrix, without authority from tlie probate court, con- 
tlnued the mercantile business of décèdent, purchasing new goods and con- 
tracting new debts, ail merchandise on hand acquired by lier and ail ac- 
counts acci-uing to her after her appointment are property of her estate 
in bankriiptcy, as well as proceeds of aecounts made while the business 
was conducted by her receiver. 

2. BASKRtiPTCY <©=>14.3(9) — Receiver — Coixection of Rents. 

Where an intestate left real estate whieh was conveyed by the next of 
kln to bankrupt, who held It at the time of bankruptcy, and no proeeed- 
ings for Its sale to pay debts of décèdent had been taken, a receiver in 
bankruptcy is entltled to collect the rents. 

In Bankruptcy. In the matter of Elizabeth V. Tietje, bankrupt. On 
motion to require receiver to surrender to bankrupt, as adminlstratrix, 
certain property. Granted in part. 

Joseph M. Gazzam, of New York City, for bankrupt. 
Léon Lauterstein, of New York City, for petitioning creditors and 
receiver. 

Morris Kamber, of New York City, receiver. 

GARVIN, District Judge. This is a motion to compel the receiver 
in bankruptcy of Elizabeth V. Tietje, bankrupt, to surrender to said 

<g=sFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digeste & Indexas 
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Elisabeth V. Tietje, as administratrix of F'rederick H. Tietje, de- 
ceased, the f ollowing property : 

(1) Rents received from real estate, including ail i-ents collected by 
said receiver, and rents collected hy said administratrix and paid to 
said receiver. 

(2) Proceeds of sale of horses, wagons, automobiles, and other fixed 
assets of said estate, sold by J. W. & W. H. Reid, auctioneers. 

(3) Proceeds of merchandise sold by J. W. & W. H. Reid, auc- 
tioneers. 

(4) Proceeds of accounts which accrued prior to the receivership, 
and which hâve been collected by said receiver, or paid by said ad- 
ministratrix to said receiver. 

(5) Proceeds of accounts which accrued while business was conduct- 
ed by said receiver. 

[1] The receiver was appointed on or about June 13, 1918. Eliza- 
beth V. Tietje was appointed administratrix July 3, 1917. The décèd- 
ent was engaged in business as a provision dealer. The administra- 
trix continued the business without authority from the Surrogate's 
Court. The stock on hand at the time of the decedent's death was 
disposed of by the administratrix before the appointment of the re- 
ceiver. 

I am of the opinion that where an administratrix, instead of pro- 
ceeding forthwith to liquidate the business of the décèdent, contin- 
ues it, incurs new debts, and créâtes new accounts due without the 
authority of the Surrogate's Court, if she is thereafter adjudicated 
a bankrupt, such merchandise as remains on hand, acquired after she 
was appointed administratrix, and ail outstanding accounts arising 
after such appointment, are the property of the receiver in bankruptcy. 
This disposes of the property described in paragraphs (3) and (4). 

I hâve no doubt but that the proceeds of ail accounts which accrued 
while the business was being carried on by the receiver bclong to him. 
This refers to the property described in paragraph (5). 

[2] In my judgment, where a décèdent leaves real estate which is 
transferred to the bankrupt by the next of kin, as was the case hère, 
and the bankrupt bas title to the real estate when the pétition is filed, 
no proceedings to sell the same td pay decedent's debts having been 
instituted, the creditors of the décèdent hâve no such interest in the 
real estate as will justify this court in preventing the receiver in bank- 
ruptcy from collecting the debts. The property in paragraph (1) above 
is affected by this conclusion. 

Any Personal property belonging to the décèdent must be accounted 
for, if sold by the receiver in bankruptcy, and the proceeds turned 
over to the administratrix. Property described in paragraph (2) above 
comes within this class. 

This motion must therefore be denied, except that the receiver will 
be required to pay over to the administratrix the proceeds of sale of 
horses, wagons, automobiles, and other fixed assets of the estate of 
Frederick H. Tietje, deceased, sold by J. W. & W. H. Reid, auctioneers. 

It follows that this détermination requires that the fund created by 



UNITED STATES V. E. EOSENBURG A SONS 285 

a payment bty Feltman Bros, under order of this court dated July 24, 
1918, be turned over to the receiver, or to the trustée, if elected, forth- 
with. 



UNITED STATES v. E. ROSENBUEG & SONS. 

(District Court, S. D. Florida. August 3, 1918.) 

OtrsTOMS DurroB €=»92 — Authokity or Seceewary of Teeasubt — Stamps for 
CiGAB Boxes. 

Act Oct. 3, 1913, § 4M (Comp. St. 1916, % 5672). allowing the wlth- 
drawal for home consumptlon of tobacco from a bonded warehouse "up- 
on the payment of dutles on such tobacco in its condition as imported 
under such régulations as the Secretary of the Treasury niay prescribe," 
does not authorize the Secretary of the Treasury to promulgate régula- 
tions requiring manufacturers of cigars to pay $10 per thousand for 
stamps to indicate the origln of the tobacco and the place of manu- 
facture. 

At Law. Action by the United States against E. Rosenburg & 
Sons, a corporation. On demurrer to déclaration. Su.stained. 

Herbert S. Phillips, U. S. Atty., of Tampa, Fia. 
McKay & Withers, of Tampa, Fia., for défendant. 

CALL, District Judge. The déclaration in this case, after setting 
out the passage of Act Oct. 3, 1913, c. 16, 38 Stat. 114, and that the 
défendant company executed the bond required, allèges that pursuant 
to the provisions of the act the Secretary of the Treasury promul- 
gated a régulation requiring ail manufacturers of cigars doing busi- 
ness under the act to pay to the United States $10 per thousand for 
ail stamps to be used to indicate the character of the boxes, etc., 
containing cigars, the origin of the tobacco, and the place of manu- 
facture, and that pursuant to this régulation 70,000 stamps were fur- 
nished the défendant company, for which it had not paid, and claims 
$700 therefor. 

To this déclaration the défendant interposed a demurrer on 10 
grounds. The third ground is as foUows: 

"The déclaration fails to show the légal authority of the Secretary of the 
Treasury to promulgate the régulations therein contained." 

The régulation in question is contained in T. D. 34659, and is as 
f ollows : 

"Treasury Department, July 22, 1914. 
"Sir: Replying to the varlous réquisitions made by your office for stamps 
to be afiixed to boxes containing cigars made in a bonded warehouse under 
the provisions of the act of October ,S, 1913, I hâve to request that proprie- 
torg of the bonded premises uslng su<h stamps be charged therefor at the rate 
of ten dollars per thousand stamps," etc. 

"WuL P. Malbum, Asst. Sec." 

-«zsFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Section 4M of the act of October 3, 1913 (Comp. St. 1916, § 5672), 
among other things provides that: 

"Articles manufacturée! under thèse provisions may be witlidrawn, under 
sueh régulations as the Seeretary of the Treasury may prescribe for trans- 
portation and delivery into any bonded warehouse at an exterlor port for 
the sole purpose of immédiate export therefrom: Provided that clgars man- 
ufactured in whole of tobacco Imported from any one cbuntry, made and 
manuîaetured in such bonded raanufacturing warehouses, may be with- 
■drawn for home consumption, upon the payment of the dutles on sueh to- 
bacco in its condition as imported under such régulations as the Seeretary of 
the Treasury may prescribe, and the payment of the internai revenue taX 
accruing on such cigars in their condition as withdrawn, and the boxes or 
packages containing such cigars shall be stamped to indicate their charac- 
ter, origln of tobacco from vchich made, and place of manufacture." 

It is the proviso to which this Treasury Décision and the stamps 
showing the character, origin of tobacco, and place of manufacture 
applies, and- the power to make it rests upon the words contained in 
such proviso : 

"Under such régulations as the Seeretary of the Treasury may prescribe." 

The décision of the question of the pow^er of the Seeretary to re- 
quire the manufacturer to pay to the govemment $10 per thousand 
for thèse stamps must be decided upon the vi^ords and the context 
in which they are used. The part of the proviso containing the 
quoted words is to the efïect that cigars manufactured from imported 
tobacco may be withdrawn for home consumption upon the payment 
of the duties on such tobacco in its condition as imported, under such 
régulations as the Seeretary may prescribe and the payment of the 
internai revenue tax on the cigars and stamping the boxes or pack- 
ages as required by the act. The act requires thèse packages or boxes 
of cigars to be stamped, indicating their character, origin of tobacco, 
and place of manufacture. It also provides that ail labor performed 
and services rendered under thèse provisions shall be under the su- 
pervision of a duly designated officer of the customs and at the ex- 
pense of the manufacturer. 

Does the power delegated by Congress to the Seeretary of the 
Treasury to prescribe régulations for the payment of the import duty 
on the tobacco from which the cigars were manufactured invest the 
Seeretary with power to prescribe the amount the manufacturer shall 
pay for a stamp indicating the character, tobacco, and place of manu- 
facture, in addition to the import duty on the tobacco, the internai 
revenue tax, and the labor performed and services rendered under the 
provisions and required to be paid by the manufacturer by the act? 
In other words, bas the Seeretary of the Treasury the power to re- 
quire by régulation the manufacturer to pay $10 per thousand for 
thèse stamps additional to the amounts required by the act itself? 
The power to levy the tax and imposts is with Congress, and if an 
attempt bas been made to delegate such power to the Seeretary it 
would scarcely be contended that it was légal ; but in the instant case 
it is elear to me that Congress made no such attempt. It seems to me 
that the attempt of Congress was to invest the Seeretary with power 
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to make régulations for the inspection, grading, fixing the quality, 
proper amount of import tax, etc., on the tobacco in its condition as 
imported, in order to arrive at the proper amount of import tax on 
such tobacco. The payment of the internai revenue tax on the cigars 
and the contents of the stamp to be placed on the package or boxes 
is prescribed by the act, and âiere is no attempt to vest the Secretary 
with power to regulate thèse or either of them. It seems to me that 
the Treasury Décision relied upon to fix the indebtedness upon the 
défendant in the case is a sum in addition to and beyond what the act 
requires to be paid by the manufacturer before the goods can be 
withdrawn f rom the bonded warehouse for home consumption, and not 
in the nature of a régulation authorized by the act, a sum apparently 
fixed arbitrarily, and is an addition to the law. 

For thèse reasons, I am of opinion that the demurrer to the déc- 
laration is well taken, and should be sustained. 



NEW rOKK MFE INS. CO. v. KENNEDY et al. 
(District Court, S. D. Florida. June 27, 1918.) 

1. Courts i&=s274 — Jubisdiction of Fédéral Courts — Construction of Stat- 

UTE. 

Under Act Cong. Feb. 22, 1917, auttiorizing insurance companles to file 
bills of interpleader, vesting District Courts of the United States wlth 
jurlsdlction, and providlng that blll "shall be filed in the district where 
the benefldarj' or bénéficia ries réside," suit must be brought In the di's- 
triet of the résidence of tho beneficlary, whether there has been as as- 
signment of the policy or not. 

2. Courts <S=592 — Fédérai, Courts — Foixowing Pbiok Décision — ^Dicta. 

A prior décision placing a construction upon a statute is only persuasive 
where a construction was not necessary to a décision of the matter ia- 
volved. 

In Equity. Bill of interpleader by the New York Life Insurance 
Company against Georgia L. Kennedy and others. On complain- 
ant's motion to strike out certain portions of answer of défendant 
Thomas R. L. Daughtery. Granted. 

John L. Doggett, of Jacksonville, Fia., for plaintifï. 
Marks, Marks & Holt and Hartridge & MacDonell, ail of Jackson- 
ville, Fia., for défendants. 

CALL, District Judge. This cause cornes on for a hearing on 
motion of the complainant to strike certain portions of the answer 
of Thomas R. L. Daughtery, one of the défendants. 

[1] The portion of the answer moved to be stricken sets up the 
want of jurisdiction in this court to hear and détermine the ques- 
tions presented by the pleadings. The bill of complaint was filed 
under the act of Congress approved February 22, 1917 (39 Stat. 
929, c. 113), authorizing insurance companies, etc., to file bills of 
interpleader. This act, after vesting District Courts of the United 

®=»For other cases see same tapie & KEY-NUMBE3R in ail Key-Numbered Dlgests & Indexe* 
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States with the gênerai jurisdiction to hear and détermine the con- 
troversies between insurance companies and bona fide claimants, un- 
der the conditions therein set eut, continues as foUows : 

"Provided, that In ail cases where a beneflclary or beneflciaries are named 
in the policy of Insurance, * * * or where the same has been assignée 
and wrltten notice thereof shall hâve been given to the Insurance company, 
* * * the blU of interpleader shall be flled in the district where the bene- 
iiciary or benefidaries may réside." 

[2] This proviso détermines the situs of the suit. In the case 
of Penn Mut. Life Ins. Co. v. Henderson et al. (D. C.) 244 Fed. 
877, Judge Sheppard reached the conclusion that Congress meant 
to include assignées by the words "beneficiary or beneflciaries," 
used in the proviso. This construction was not necessaiy to the 
décision of the motion then pending before him, and is therefore 
only persuasive on the question now before me. Without this pro- 
viso, the situs of the suit would hâve been fixed by the Judicial 
Code, and the suit could hâve been brought in the district of the 
résidence of either of the interested parties. This proviso makes 
an exception to this rule in ail cases where a beneficiary is named in 
the policy, or where there has been an assignment of the same and 
notice given. It is with thèse facts in view that we must construe 
this portion of the act. 

In a case where there is a beneficiary named in the policy and an 
assignment of the same, and the résidence of the beneficiaty and 
assignée is in différent districts, the question would arise which 
would be the proper district in which to bring said suit. Congress 
could hâve invested either District Court with the jurisdiction, by 
adding "assignées" to "beneficiary," but did not do so, but confined 
it to the résidence of the beneficiary or beneflciaries. And in this 
case that exact condition prevails. It is true that in this case the 
beneflciary named in the policy has assigned her interest to the de- 
fendant Daughteiy, making the objection to the jurisdiction; but, 
if Congress meant to invest jurisdiction in the district of the rési- 
dence of the named beneficiary, this fact would not oust this court 
of jurisdiction, and vest it in the district of the, résidence of such 
assignée. A difficulty might arise where there is no beneficiary 
named and an assignment of the policy is made. In this last- 
mentioned case does the act authorize the institution of the suit in 
the district of the résidence of the assignée? It does not say so, 
unless the assignée is construed to be the beneficiary, and such con- 
struction might be reasonably made in such a case. 

It seems to me the reasonable construction of the act is that, 
if there is a beneficiary named in the policy, the suit must be brought 
in the district of the résidence of such beneficiary, whether there 
has been an assignment of the policy or not. 

The motion to strike the portion of the answer referred to in 
said motion will therefore be granted. 



THE MARIO MABIOFEL 289 

THE MARIO MARIOFEL. 

(District Court, S. D. Florida. May 31, 1918.) 

Seamen (S=328 — Shaee in Eabnings— Supplies. 

Wlhere cruise Is made on agreement for sliarlng In net earnlngs, the 
owner of the boat, being a mercliant, and fumishing tlie supplies, may 
charge tlie market priée, and need not fumisti goods from his store at 
cost, or give tlie crew the benefit of trade discount In purchase from 
other merchauts. 

In Admiralty. Libel by George Calamakis against the schooner 
Mario Mariofel. Decree for libelant. 

James B. Gibson, Jr., of Tampa, Fia., for libelant. 
Macfarlane & Chancey, of Tampa, Fia., for respondent, 

CALL, District Judge. The facts as they appear from the évi- 
dence may be stated as f ollows : The libelant, with others, agreed 
to go on a sponging cruise, each of the crew to receive a propor- 
tion of the net results of such cruise; the proceeds to be divided 
into 21 shares, the boat to receive 5 shares, the libelant 1% shares, 
and the others of the crew différent numbers of shares, according 
to the labor performed by each. After the termination of the voy- 
age and the sale of the sponges, a division clerk was appointed, 
who audited the accounts for supplies, etc., and made the division 
among the crew, which was accepted by ail, except the libelant, as 
satisfactory. There seem three points on which the libelant was 
dissatisfied : 

1. He claims the proceeds were to be divided into 19i/^ shares, 
instead of 21. The number of shares seems to hâve been under- 
stood by ail the othprs interested in the eventure to hâve been 21, 
and therefore, from the évidence, I find that 21 was the number 
agreed upon. 

2. He objects to an expense of $150 deducted from the grogs 
proceeds paid to an oarsman for service on the voyage. It ap- 
pears peculiar that libelant should hâve been the only member of 
the crew who was ignorant of this arrangement. If there had been 
others, undoubteilly .their testimony would hâve been produced. 
In the division this $150 was added to the expenses of the voyage, 
and the remaining proceeds divided into 19% shares, instead of 
21. Oarsmen's shares seem to hâve been always 1^4, and, the oars- 
man having been paid $150 unconditionally, instead of a share, the 
share he would hâve drawn ordinarily was, it seems to me, properly 
subtracted from the 21 shares into which the proceeds were to be 
divided under the original agreement. 

3. He objects to $50 charged as paid to a negro. The testimony 
is such on this item that I cannot find it was a proper or necessary 
expense of the voyage. 

^s»For otber cases see same toplc & KEY-NUMBGR ia ail Key-Numbered Dlgests & Indexes 
253 F.— 19 
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He also objects to the bill for supplies furnished the vessel. The 
testimony in regard to thèse seems to me to support the charges. I 
gather from the testimony that the owner of the boat was a mer- 
chant at Tarpon Springs, furnishing the suppHes from his stock, 
such as he had, and purchasing from others such as he did not hâve. 
It is well known that merchants purchasing from others receive 
what is called a trade discount, so as to permit them to supply 
their customers at a profit to themselves. Now, the testimony shows 
that the articles, whether purchased from the store of the owner 
or procured from other merchants, were furnished to the boat at the 
market price. This is ail that the crew could reasonably require. 
They would hâve no right to demand or expect that the owner 
should fumish goods from his store at cost, nor give them the bene- 
fit of any trade discount received by him in the purchase of other 
articles from other merchants. 

The account may be stated as follows : 

Expense for supplies $1,065.40 

Wages to oarsman 150.00 

Wages to Salvadou 20.00 

Wages to division clerk 6.50 

Total of expense $1,241.90 

Total proceeds of sale $2,734.06 

Aruount to be dlvided $1,492.16 

Llbelant's sliare $94.44 

Supplies furnished 66.95 

Amount libelant is entitled to $27.49 $27.49 

A decree will be entered for this amount in favor of the libelant, 
with interest at the rate of 6 per cent, from October 3, 1916, and 
the costs of this proceeding. 

Respondent could hâve, under rule 41 (c) of the Admiralty Rules, 
relieved himself of the costs and interest subséquent to filing his an- 
swer, had he seen fit to do so. But this he did not do, and therefore 
the interest and costs must be decreed against it. 

It will be so decreed. 
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UNITED STATES v. GUAEANTY TRUST & SAVINGS BANK. 

(District Court, S. D. Florida. August 13, 1918.) 

Intehnal Revenue <®=a25 — Excise Taxes — Calculaiton — Déduction of 
State Taxes. 

State, eounty, and municipal taxes paid by a bank under Laws Fia. 
190Î, c. 5596, § 8, constltute a, llability of tbe bank, and not its stockhold- 
ers, and are to be deducted from the gross iucome of thie bank, to as- 
certain the net amouut on whicb the 1 per cent, of excise tax under Act 
Aug. 5, 1909, § 38, cl. 2, subd. 4, Is to be calculated. 

At Law. Action by the United States against the Guaranty Trust & 
Savings Bank. Judgment for défendant on the pleadings and stipulat- 
ed facts. 

H. S. Phillips,- U. S. Atty., of Tampa, Fia., and Fred Botts, Asst. 
U. S. Atty., of Jacksonville, Fia. 

W. M. Bostwick, Jr., of Jacksonville, Fia., for défendant. 

CALL, District Judge. This suit is brought by the government to 
recover from the défendant a certain amount as taxes upon the net in- 
come of the bank for tlie years 1909, 1910, 1911, 1912, 1913, and 1914, 
which amounts are arrived at by disallowing certain amounts paid by 
the bank as taxes to the state, eounty, and city. The déclaration con- 
tains six counts, each count claiming an amount for one of the years 
above mentioned. 

The défendant interposed two pleas to each of the first three counts : 
(1) The plea of never was indebted as alleged; and (2) the plea deny- 
ing that the amount stated in the counts was correct amount of net in- 
come of the bank for that year. To the fourth, fifth, and sixth counts 
the défendant pleaded that the tax sued for had been paid, and applica- 
tion is now pending before the department for a refund. 

Issue was joined on thèse pleas, and a stipulation of facts filed, with 
the waiver of a jury and submission of the case to the court for trial 
without a jury. The stipulation of facts is as foUows: 

The défendant is a banking corporation, incorporated under the laws 
of the state of Florida, and doing business at Jacksonville, in said 
State, during the years 1909, 1910, 1911, 1912, 1913, and 1914, and ren- 
dered to the coUector of revenue for the district its retum of annual 
net income for each of said years ; that in each of its annual returns 
for the years 1909, 1910, and 1911 déductions were made for state, 
eounty, and municipal taxes, paid under chapter 5596 of the Laws of 
Florida, 1907; and that the amounts claimed in the first three counts 
are 1 per cent, of thèse taxes so deducted, specifying each of such 
amounts. As to the amounts claimed in the fourth, tifth, and sixth 
counts, it is stipulated that thèse amounts hâve already been paid, and 
application is now pending before the department for a refund. 

I find the facts as set forth in the stipulation, which stipulation is 
made a part hereof. This présents the question of law, on the first, 
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second, and third counts, whether the tax paid by the bank défendant 
to the State, county, and city was properly deducted f rom the gross in- 
come. Section 8 of chapter 5596 of the Laws of Florida, is as follows : 

"The owner or holder of stock In any incorporated company Uoing busi- 
ness under the corporate name shall net be taxed for such stock: Provided, 
that sucii stock is retumed for taxation by such incorporated company and 
taxes are paid thereon by such company, or the property of said company is 
assessea for taxes where located and taxes are then paid on such property." 

The décision of the question of the liability of the bank under the 
first three counts dépends upon the construction of this act of Florida 
Législature. If the tax is upon the bank, as distinguished from the 
stockholder, the défendant is not liable. If it is a tax upon the stock- 
holder, and the payment by the bank is for the stockholder, not for 
itself, then it is liable. The rest of the provision of section 8 of the 
chapter, where provision is made for the taxing of the stockholders in 
national banks, would seem to évince the intention of the Législature 
to make the bank return its property, stock, etc., and pay taxes thereon. 
In case of failure of the bank to do this, then and only then the state 
would look to the stockholder for taxes on the value of his stock. It 
seems to me the primary obligation rests upon the bank to pay this tax, 
without provision to recover it from the stockholder, as is the case with 
national banks. Such being the case, the tax so paid must be deducted 
from the gross income, to arrive at the net amount on which the 1 per 
cent, of excise tax is to be calculated, under the fourth subdivision of 
the second clause of section 38 of the Act of August 5, 1909 (36 Stat. 
113, c. 6). 

I am therefore of opinion that, upon the pleadings and stipulation of 
facts filed herein, judgment should go for the défendant on ail the 
counts in the déclaration. 



CENTRAL TRUST CO. OF ILLINOIS et al. v. UNION TER.MINAL CO. et al. 
(District Court, S. D. Florida. May 21, 1918.) 

1. MORTGAGES <S='151(5) — lylENS SUPERIOUITY. 

One who fumished fire-extingiilshing apparatus for a building with 
knowledge that the owner had exeaited a mortgage securliig bonds issued 
and sold to ralse fnnds to defray the cost of construction is not, though 
he had recovered a .iudgment for the amount due, entitled to a lien su- 
perior to that of the bondholders. 

2. MoRTCACES <S=»492— -Payment op Liens. 

Where a decree establishing a lien prior to a mortgage gave the 
mortgagees leave to pay off the same, the mortgagees, havlng discharged 
the lien and relieved the property therefrom. are in e<iuity entitled to 
recover from the property the amount so paid. 

In Equity. Suit by the Central Trust Company of Illinois and Wil- 
liam T. Abbott against the Union Terminal Company and others. On 
exceptions to the master's report. Exceptions overruled. 

^S9For otlier cases see same topic & KESY-NVMBKR in ail Key-Numbered Dlgesta & Indexes 
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N. P. Bryan, of Jacksonville, Fia., for complainants. 

J. T. G. Crawford, of Jacksonville, Fia., for défendant Union Ter- 
minal Co. 

F. P. Fleming, of Jacksonville, Fia., for défendant General Fire Ex- 
tingui-sher Co. 

R. P. Marks, of Jacksonville Fia., for défendant Turner Construc- 
tion Co. 

CAlvL, District Judge. This cause comes on for a hearing upon the 
exceptions to the master's report, filed by the Turner Construction 
Company and the General Fire Extinguisher Company. The conten- 
tion of the General Fire Extinguisher Company is that its lien upon the 
hre-extinguishing apparatus is superior to the lien of the complainant 
mortgagees. Two cases, Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 
58 L. Ed. 767, and Détroit Steel Cooperage Co. v. Sistersville Brewing 
Co., 233 U. S. 712, 34 Sup. Ct. 753, 58 L. Ed. 1166, are particularly re- 
lied upon to sustain this contention. 

[1] The facts of this case are radically différent from those of ei- 
ther of those cases. In the instant case a mortgage was executed to 
the complainants, and bonds issued and sold, for the purpose of con- 
structing the building, including the fire-extinguishing apparatus to be 
installed. With knowledge of this condition of affairs, the General 
Fire Extinguisher Company installed and affixed to the building the 
apparatus on which it now seeks to affix a lien superior to the lien of 
the complainants, under the agreement filed in évidence before the mas- 
ter, which on its face purports to give a first lien to said Extinguisher 
Company. On default in the payments the company brought a simple 
action at law and recovered a judgment for the amount due for the 
apparatus. The lien of this judgment upon the entire property is sub- 
séquent to the lien of complainants. While the complainants do not 
occupy the position of subséquent creditors or purchasers, strictly 
speaking, yet I think they do occupy a position which gives them a 
superior equity to bave their claim first satisfied before the General Fire 
Extinguisher Company can assert any spécial lien to the apparatus in- 
stallée! in and made a part of the building to be erected by the funds 
derived from the sale of the bonds which the mortgage was given to 
secure. 

The exceptions filed by the Turner Construction Company raise ques- 
tions, it seems to me, which will properly arise before the master when 
it comes to the payment of the bonds. The évidence shows that the 
bonds were sold and outstanding, and this in judgment proves the 
debt due from the debtor. 

The exceptions of the General Fire Extinguisher Company and the 
Turner Construction Company will therefore be overruled. 

[2] At the hearing the soliciter for the complainants offered in 
évidence the certified copy of the master's report, showing the payment 
by the complainants of the decree in the case of Turner Construction 
Company against the mortgagor défendant herein, which had heretofore 
been declared a lien prior to the lien of the mortgage, with the request 
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that the amount so paid be included in the decree of foreclosure. The 
General Fire Extinguisher Company and the Turner Construction Com- 
pany object to this being donc. This decree was a prior Hen to the 
mortgage, and in the decree the mortgagees were given leave to pay ofï 
same. This they hâve donc, thus relieving the property of this prior 
Hen. It seems nothing but equity to allow the mortgagees to recover 
from the property the amount so paid. 

The decree will provide for the payment of the sum so paid in satis- 
faction of the decree. 



In re UNITED STATES CHKTSOTILK ASBESTOS CO. 

(District Court, S. D. New York. April 23, 1918.) 

Bankbuptct <S=213 — Powers of Court — Detkhminino Vaxiditt or Mobt- 

GAGE. 

Where a trustée bas possession of mortgaged real estate In another 
State, the court of original jurisdiction bas power to smnmarlly dé- 
termine the validity of the mortgage and to restraln a sale thereunder 
if it has jurisdiction over the person of the mortgagee; but the customary 
procédure is to permit a foreclosure suit to be brought in which the 
validity of the mortgage may be determined. 

In Bankruptcy. In the matter of the United States Chrysotile As- 
bestos Company, bankrupt. On motion by trustée for injunction. 
Restraining order continued. 

Saul S. Myers, of New York City, for trustée. 

Alexander Dunnett, of St. Johnsbury, Vt., for Northern Trust Co. 

AUGUSTUS N. HAND, District Judge. The trustée in bank- 
ruptcy has brought a proceeding in this court to sell certain real and 
Personal property in Vermont, free from the hen of a mortgage 
which the trustée aheges was induced by fraudulent représentations. 
After the Northern Trust Company of Philadelphia, which is the 
trustée of tha mortgage, had appeared in the foregoing proceeding 
and obtained an adjournment, it instituted a suit to foreclose the mort- 
gage in the United States District Court for the District of Vermont. 
The référée, before whom the proceeding to sell free from the lien 
of the mortgage is pending, has handed down an opinion in favor 
of such a sale. In order to sell free from the lien, without any inter- 
férence from the foreclosure suit, the trustée has moved in this court 
to stay the Northern Trust Company from going on with that suit 
in Vermont, and served notice of motion by mail. 

The Vermont property was in possession of the trustée in bank- 
ruptcy before the foreclosure suit was commenced by the Northern 
Trust Company. There is therefore no douht that a summary pro- 
ceeding might be had by the proper bankruptcy court to détermine 
the validity of the mortgage. The court of original jurisdiction 
may be invoked for this purpose and notice by mail to a claimant 
outside the jurisdiction would seem to be sufficient to conclude his 
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rights in the property if he did not choose to corne in and défend them. 
The customary method of procédure, however, in such a case is to al- 
!o\v the morigagee to proceed by foreclosure. The vaUdity of the 
mortgage can be tested in such a suit. In re Granité City Bank, 137 
Fed. 818, 70 G. G. A. 316. It is, however, almost unnecessary to 
say that this court would hâve no power to restrain the Northern Trust 
Company from instituting the foreclosure suit in Vermont uniess 
it could secure jurisdiction over the person of that company. Acme 
Harvester Co. v. Beekman Lumber Go., 222 U. S. 30O, 32 Sup. Ct. 
96, 56 L,. Ed. 208. Counsel for the trustée in bankruptcy urgently 
insist that, since the Northern Trust Company is hère contesting 
the proceeding to sell free from the lien of the mortgage, this court 
can enforce its jurisdiction by prohibiting that trust company from 
continuing foreclosure in Vermont. 

There is, however, a distinct différence between an adjudication 
as to property outside the jurisdiction, such as a sale free from an 
underlying mortgage, and an order directed against the person of 
the Northern Trust Company when the latter is a résident of Phila- 
delphia, and is not within the Southern district of New York. 

The trust company, while insisting that the référée was without 
jurisdiction to order a sale of the Vermont property free from liens, 
did not take the position before the référée that the court had no Per- 
sonal jurisdiction over it, but appeared generally and obtained an ad- 
journment. Under such cîrcumstances, the only question is whether, 
the company being hère to oppose an order of sale, this court can pro- 
tect the proceeding by restraining the trust company from going 
on with the foreclosure suit in Vermont. I am inclined to think that 
it has the power ; but, irrespective of that, and as a matter of discré- 
tion, I will only continue the restraining order upon the foUowing 
terms and to the f ollowing extent : 

(1) The trustée shall make no sales of property covered by the 
Vermont mortgage until the Northern Trust Company shall hâve time 
to review the referee's décision by an appeal to a judge of this court. 

(2) The Vermont suit may proceed, and the trustée shall answer 
therein, except that the Northern Trust Company shall not go to a 
sale in the Vermont court without the further order of this court. 

Settle order on notice. 
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In re G. W. BARTLESON 00. 
(District Court, S. D. Florida. August 15, 1018.) 

1. Bankrui'tcy <gx=>84 — Involuntaby Pétition — Amendment. 

A pétition in iuvoluutary bankruptcy may be ameuded, altliough the 
alleged aet of banlvruptcy lias oceuiTed more tlian four luoutlis prior to tiie 
amendment. 

2. Bankkuptcy ($==>Si — Involtjntary Pétition — Amendments. 

Where a pétition for leave to amend an Involuntary pétition in bank- 
ruptcy was flled, and a consent order was entered that tlie pétition "be 
and the same is bereby ameuded as prayed," and the pétition for and con- 
tainiug the amendments was properly sigued and sworn lo by the petl- 
tioning cTeditors, the amendments vvere sutliciently signed and svvoru to. 

In Bankruptcy. Involuntary proceedings in bankruptcy against C. 
W. Bartleson Company. On motion to strike the pétition as amend- 
ed. Denied. 

See, also, 243 Fed. 1001. 

Georgfe M. Powell and Fleming & Fleming, ail of Jacksonville, Fia., 
for bankrupt. 

Haley & Heintz, George C. Bedell, John C. Cooper & Son, and 
McNeill & Strum, ail of Jacksonville, P'ia., for varions creditors. 

CALL, District Judge. April 15, 1916, an amended involuntary 
pétition in bankruptcy was filed against the bankrupt, and such pro- 
ceedings had that a référence was made to an examiner to take tes- 
timony. After the taking of testimony had proceeded, the petitioning 
creditors filed, on October 13, 1917, their pétition for leave to amend 
paragraphs 6 and 7 of the amended pétition in certain particulars to 
conf orm to the testimony then taken ; also to add another paragraph, 
7a, charging the disposai of certain real estate vvithin four' montlis 
before the filing of the amended pétition, with intent to hinder and 
delay creditors of the bankrupt. This pétition was granted, and on 
October 18, 1917, the bankrupt filed its motion to dismiss the amend- 
ed pétition as amended. 

The grounds of the motion to dismiss, as contained in this last 
motion, except those referring specifically to paragraph 7a, and the 
grounds going to the sufficiency of signing and swearing to the amend- 
ment, were considered and ruled upon in the motion to dismiss the 
amended pétition on March 20, 1917. I see no reason to change that 
ruling. This leaves the grounds of the motion directed to the sixth 
and seventh amended paragraphs, and paragraph 7a. The only 
grounds to thèse paragraphs, which call for spécial attention, are the 
twenty-fourth, twenty-fifth, thirty-fourth, and thirty-fifth. 

[1] The twenty-fourth and twenty-fifth grounds raise the question 
whether the act of bankruptcy alleged, having occurred more than 
four months prior to the amendment, can be considered. This ques- 
tion, it seems to me, is settled in the affirmative by the case of Hark 
V. C. M. Allen Co., 146 Fed. 665, 77 C. C. A. 91, 17 Am. Bankr. 

^zwFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Rep. 3. I hâve read the case of Armour & Co. v. Miller, 209 Fed. 
784, 126 C. C. A. 508, but I do not think the principle decided in 
this case changes the rule as laid down in the first case cited, which 
I think governs the instant case. 

[2] The thirty-fourth and thirty-fifth grounds challenge the sign- 
ing and swearing to the amendments. In this case a pétition was 
filed, praying for leave to make the amendments. The order allow- 
ing said amendments was made by consent of the parties, on Oc- 
tober 15, 1917, in which it is ordered that the "amended pétition in 
bankruptcy, filed on April 14, 1916, be and the same is hereby amend- 
ed as prayed in said pétition." The spécifie amendments were not 
filed, but the proposed amendments were set out in the pétition to be 
allowed to make such amendments. Thèse amendments hâve been 
treated by ail the parties as filed, The pétition to make the same was 
properly signed and sworn to by the petitioning creditors. While it 
would probably hâve been better in strict pleading for the amend- 
ments to bave been prepared, signed, and sworn to as required by 
the Bankruptcy Law, yet I do not think the court would be justified 
in striking the amendments because of this failure, when by a consent 
order the court has made those proposed amendments a part of the 
amended pétition. 

I am of opinion that the motion to strike the amended pétition as 
amended, and the paragraphs thereof, should be denied. It will be 
so ordered. 



HALL et al. v. PULLMAN CO. 

(Distrift Court, S. I). Floridii. August 3, 1918.) 

1. Carriers <S=:s411 — Cabria<:1': of Passenqers— Assatjlt— Liability of 

Pullman Company. 

Wliere the jiortcr of a Ftllmun car conspired and colUided with a 
passenger in the latter's making of an assault upon another passeuger 
while in her berth, tlie Pullman Company was liable to the assaulted 
passenger. 

2. Carriers <S=411 — Carriage of Passengers— Liability for Assault. 

Where passenger on Pullman car indieated he intended to assault 
woman jiassenger in her berth, who rang bell for porter and eonduetor, 
and they failing to respond. whereupon assault was committed, Pull- 
man Company was not liable, nnless it or the porter had reasonaWe 
ground to believe violence was imminent. 

At Law. Action by Florence M. Hall and another against the Pull- 
man Company, On demurrer to déclaration. Demurrer overruled as 
to first count, and sustained as to second and third counts. 

George M. Powell and Giles J. Patterson, both of Jacksonville, Fia., 
for-plaintifïs. 
John E. & Julian Hartridge, of Jacksonville, Fia., for défendant. 

CALL, District Judge. The first count of the déclaration charges 
that the plaintifif was assaulted while in her berth in a sleeping car by 

^=9For other cases see same topic & KËY-NUMBEB. in aU Key-Numbered Dlgests & Indexes 
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a passenger, and that the porter conspired and coïluded with said pas- 
senger in the making of the assault. The second count charges that 
the plaintiff and the passenger making the assault were passengers on 
the sleeping car, and that by his acts and demeanor he indicated that 
he intended making the assault, whereupon she rang the bell for the 
porter, but that the porter failed to respond, whereupon the assault 
was committed, and that, had the porter responded to the call, he could 
hâve prevented the assault. The négligence charged in this count is 
the porter's failure to answer the bell. The third count charges sub- 
stantially the same facts, but substitutes the conductor for the porter. 
[1, 2] In Scheffer v. Washington City, V. M. & G. S. R. Ce, 105 
U. S. 249, 26 L. Ed. 1070, Justice Miller says : 

"To warrant a finding that négligence * * • Is the proximate cause 
of an injury, It must appear that the injury was the natural and probable 
conséquence of the négligence, * * • and that It ought to hâve been 
foreseen in the light of the attending çircumstances." 

In Bail V. C. & O. R. Co., 93 Va. 44, 24 S. E. 467, 32 L. R. A. 795, 
57 Am. St. Rep. 786, Judge Keith quotes approvingly froni Britton v. 
A. & C. Air Une R. Co., 88 N. C. 536, 43 Am. Rep. 749, as follows : 

"The liabllity of the défendant to the plaintiff grows not out of the fact 
that she wa.s iujured, but out of the failure of Its servants to afford her 
protection, after they had reasouable grounds for believing that violence to 
her was imminent." 

Testing this déclaration by thèse principles, I am of opinion that the 
first count is not vulnérable to the attack by demurrer, but that the 
second and third counts are. The rule of liability in a case of loss of 
baggage and damage resulting from an assault by a follow passenger 
is, as I understand the cases, différent, and this différence is based up- 
on the fact that larceny may and ought to be expected and guarded 
against by the sleeping car company or its agents and servants, while 
an assault by a fellow passenger is not to be expected, and the company 
caimot be held for négligence in not protecting the passenger, unless 
the company or its servants had reasonable grounds for believing that 
violence was imminent, either through the çircumstances surrounding 
the injured person within the knowledge of the company's servants or 
by being informed of such çircumstances. A criminal assault upon a 
f emale passenger, although there are only two. passengers on the sleep- 
ing car, is not within the rule enforced in cases of larceny of the passen- 
ger's baggage, nor is the failure of the porter or conductor to answer 
the call bell the natural and probable cause of the injury complained 
of, which ought to hâve been foreseen in the light of the attending çir- 
cumstances set out in the second and third counts of the déclaration. 

The fîrst count is, I think, good under the décision in Pullman Palace 
Car Co. v. Campbell, 154 U. S. 513, 14 Sup. Ct. 1151, 32 L. Ed. 1069. 
If an assault by the porter makes the company liable, theri the assault 
by a passenger conspiring with the porter would equally make the com- 
pany liable. 
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In re ABRAMOVITZ. 
(District Court, S. D. Florida. May 25, 1918.) 

1. Bankruptcy (S=>413(3)— Dischabge — Speohications of Objection. 

Si)ecifleatlons of objection to a bankrupt's discliarge are pleadings 
witàiu liankruptcy Act, § 18c (Comp. St. 1910, § 9602), and must be verifietl 
by positive oath to the facts alleged. 

2. Bankeuptcy (S=»418(3) — Discharge — Spécifications or Objection — Sum- 

CIENOY. 

Spécifications of objection to tlie bankrupt's disrharge, whicli are made 
on information and belief, and enter into no détails as to property, etc., 
are insufficient. 

3. Bankbupxoy <S=>413(3) — ^Dischabge — Spécifications of Objection — Who 

May Fike. 

Spécifications of objection to a bankrupt's dlseharge are made by credi- 
tors, and should be slgned by tlie créditer, wbether an individual or a 
corporation. 

4. Bankbuptcy <S=413(3) — Discharge— Spécifications of Objection — Sign- 

ing by cobpobation. 

Wliere a corporate créditer files spécifications of objection against a 
bankrupt's discharge, It must sign tlie same by having Its seal affixed 
thereto by proper autbority. 

In Bankruptcy. In the matter of the bankruptcy of Adela Abram- 
ovitz. On motions to strike spécifications of objection ta discharge. 
Motions granted. 

W. Hunt Harris and H. H. Taylor, both of Key West, Fia., for 
bankrupt. 

Rand & Kurtz, of Miami, Fia., for objecting créditer. 

CAIvIv, District Judge. On April 25, 1918, certain spécifications of 
objection to discharge were filed. Thèse spécifications, two in niim- 
ber, were signed Beasley Shoe Company, by Rand & Kurtz, attorneys. 
This is swom to on information and belief. On April 25, 1918, a 
paper styled "Supplemental Spécifications of Grounds of Opposition 
to Bankrupt's Discharge," was filed, signed "Rand & Kurtz, Attorneys 
for Beasley Shoe Company." Thèse, consisting of five, and ail, except 
the fifth, made on information and belief, are sworn to by E. B. Kurtz. 
This appears to be a carbon copy of the same paper filed May 17th, 
except it is sworn to on information and belief by J. T. Gilliam, aS' 
treasurer, and signed by "Beasley Shoe Company, by Rand & Kurtz, 
Its Attorneys." Motions are made by the bankrupt to strike the pa- 
pers filed April 25th and May 17th, on the ground that the same are 
not signed by objecting creditors, nor sworn to as required. 

[1] Section 18c of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 551 [Comp. St. 1916, § 9602]) requires ail pleadings setting 
up matters of fact shall be verified under oath. In Re Brown, 112 
Fed. 49, 50 C. C. A. 118, the Circuit Court of Appeals for this cir- 
cuit decided that spécifications of objection to bankrupt's discharge 
are pleadings, and the form of oath attached to thèse papers did not 
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authorize the court to hear and détermine same. The motion to strike 
same will therefore be granted. 

[2] There are other grounds of the motions which are not neces- 
sary to décide, but, since the attorneys for the creditor request leave 
to amend its spécifications filed April 25th, by having the proper oath 
made to them, which request will be granted, it is better that I call 
attention to the r^-called supplemental spécifications. The first four 
are made on information and belief, and enter into no détails as to 
property, etc. It does not seem to me that thèse four state, either 
in the form in which they are filed, or the matter stated therein, prop- 
er spécifications of objection to discharge. 

[3, 4] Spécifications of objection to a bankrujJt's discharge are made 
by the creditor. If it is an individual, he should sign such spécifica- 
tions. If it is a corporation, such spécifications should be signed by 
the corporation, and the only vvay a corporation may sign an instru- 
ment or pleading requiring its signature is by having its seal afïïxed 
by proper authority. The décision by Judge Hammond (In re Glass 
[b. C] 119 Fed. 509) is enlightening, and I think states the law. 

An order will be made, granting the motions to strike and allow- 
ing the creditor 20 days vvithin which to make such amendments as it 
nay be advised. 



In re MINNERS. 
(District Court, S. V. New York. Augjust .•?, 101 S.) 

1. Bankruptcy <S=3372 — Reopening Estate — Defective Co^IVEYA^•CE of Tuop- 

EETY. 

A court of banUruptcj' given power by BiuiUr. Act 1808, § 2, siibd. 8 
(Oomi). St. 191fl, §' !>58(n, to re(ii)Gii estâtes '^vhenever it appenrs tticy were 
closed before belng fullj' administired," m.-i.v properly reopon an estate 
on pétition of a purcliaser of real estate from the trustée wliere it ap- 
pears tliat tlie sale was not legally perfeeted. 

2. IiANKBUPT(;Y <S=3372— Reopening oe ICstate— J:i.ection oe Thustee. 

On reopening an estate for furtlier administration, the trustée sliould 
not he reinstated, but a new trustée eleeted. 

In Bankruptcy. In the matter of Charles Minners, bankrupt. On 
pétition to reopen estate. Granted. 

Bernard Braun, of New York City, for purchaser. 

AUGUSTUS N. HAND, District Judge. [1] A purchaser of real 
estate from the trustée in bankruptcy in this estate asks the court to 
reopen the estate, reinstate the trustée, and call a meeting of creditors 
to confirm the sale which appears to hâve been made without notice 
to creditors. 

Section 2 (8) of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 545 [Comp. St. 1916, § 9586]) empowers the court, among other 
things, to "close estâtes whenever it appears that they hâve been fuUy 
administered, by approving the final accounts and discharging the trus- 
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tees, and reopen them whenever it appears they were closed before be- 
ing fully administered." 

[2] If the sale was not legally perfected even though an équitable 
title passed to the trustee's vendee by estoppel, yet the légal title would 
be still outstanding, Under such circumstances, I think the estate can- 
not in a fair sensé be regarded as fully administered. A proposed or- 
der is submitted reinstating the former trustée. This should not, un- 
der the opinion of the Circuit Court of Appeals for this circuit in Re 
Rochester Sanitarium & Baths Co., 222 Fed. at pages 27, 28, 137 C. C. 
A. 560, be done, but a new trustée should be elected for the purpose 
of executing a confirmatory deed, if such should be ordered, and for 
taking any further steps in the administration of the premises which 
were attempted to be conveyed by the former trustée that may bej 
necessary. The purchaser's vendee is a party interested in the estate 
within the meaning of such décisions as In re Chandler, 138 Fed. 637, 
71 C. C. A. 87. He is either entitled to hâve a deed from the trustée 
properly authorized, or to receive back from the creditors the consid- 
ération paid. The court may therefore reopen the estate on bis mo- 
tion, but he should indemnify the référée for the expenses of calling 
the creditors' meeting, and should also pay any expensers to which the 
new trustée may be put in procuring bis bond if the creditors authorize 
a confirmatory deed by the trustée. 



In re KAUFMAN. 

(District Court, S. D. New York. April 27, 1918.) 

BaNKRUPTCT ®=»92 — DiS.MISSAL OF Proceedings — Reinstatement. 

Dismissal of an iuvolunliiry pétition based on a written consent, ap- 
parently of ail creditors, pursuant to an agreenient for settlenient, will 
not be set aslde beeanse the agreement was not made or carried out by 
bankrupt in good falth. 

In Bankruptcy. In the matter of Morris Kaufman, bankrupt. On 
pétition to set aside order of dismissal. Denied. 

Henry H. Silver and Harry J. Moskowitz, both of New York City, 
for petitioner. 

Frank & Wolfson, of New York Qty, for bankrupt. 

H. & J. J. Lesser, of New York City, for petitioning creditors, re- 
ceiver, and trustée. 

AUGUSTUS N. HAND, District Judge. This is a pétition to set 
aside an order dismissing a proceeding in bankruptcy on the grounds 
(1) that the order was not obtained upon the consent of, or on no- 
tice to, ail of the creditors ; (2) that the order was obtained by f raud. 
A consent was signed in the f oUowing f orm : 

"We the underslgned, creditors of the above-named bankrupt, do hereby 
agrée to and with each other, and with the sald bankrupt, to receive in full 
settlenient of our respective clalms against the sald Morris Kaufman, a 

«s>For oUier cases see saine toplc & KEY-NUMBEiR la aU Key-Numbered DIgests & Indexe* 
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sùm equal to 50 per cent, of our elaims to be pald as follows ; • • * Thls 
acceptance shall be valid as an acceptance of a likc offer of composition in 
bankruptcy, if made by the sald Morris Kaufman, and shall also be valid, if 
signed on separate sbeets. We do hereby also consent to the dismissal of the 
Involuntary pétition hereln." 

It does not seem to be established that the ovvners of ail elaims 
against the bankrupt estate did not consent to the dismissal of the 
pétition, but it is said that several creditors obtained more than 50 
per cent, of the amounts due them. This was not a composition in 
bankruptcy, but a common-law settlement. If the bankrupt broke 
his promise, and paid certain creditors more than 50 per cent, of their 
daims, when he had agreed that no creditor should receive more 
than that amount, or made any fraudulent représentations to any 
creditor as to the percentage others were getting, nevertheless a valid 
order of dismissal was granted on consent. To estabhsh a doctrine 
that a bankruptcy proceeding, once dismissed, can be reopened under 
such circumstances, with the possible attendant resuit of suits to re- 
cover property and set aside préférences, would, I think, be an un- 
desirable resuit. 

The jurisdiction of this court is gone, and the petitioner must seek 
his remedy in the state court, or in a new bankruptcy proceeding, 
where the estate will consist of présent assets. 



LEWIS FOTJNDRY & MACHINE OO. v. CAYUGA TOOL STEEL CD., 

Limited. 

(District Court, N. D. New York. Oetober 12, 1918.) 

Master and Servant <s=s>25, 59— Oontbact or Employment — Impossibility 
op Performance. 

It is an implied condition of a contract for employment In a spécial 
service for a term of years that in case of involuntary iuablllty to per- 
form by elther party no damages for breach are recoverable. 

In Equity. Suit by the L,ewis Foundry & Machine Company against 
the Cayuga Tool Steel Company, Limited. In the matter of the claim 
of Charles M. Hammortd for damages for breach of contract by de- 
fendant. Claim disallowed. 

Charles M. Hammond présents a claim for damages for breach of 
contract of employment growing out of a state of facts which will be 
stated in my opinion. The spécial master has reported against the 
validity of the claim. 

Hancock, Spriggs & Hancock, of Syracuse, N. Y., for claimant. 
Chas. V. Byme and D. F. Costello, both of Syracuse, N. Y., for 
creditors. 

Gannon, Spencer & Michell, of Syracuse, N. Y., for receivers. 

RAY, District Judge. Cayuga Tool Steel Company, Limited, is a 
corporation of the state of New York, and was engaged in manufac- 

^=9For otUer cases see same topic & KBY-NUMBER lu ail Key-Numbered Clgests & Indexes 
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turing at the city of Auburn, N. Y., where its plant and property were 
situated. It entered into a valid contract with Charles M. Hammond, 
by the terms of which Hammond was to perform services for the said 
corporation in overseeing production and selling for a term of years 
at a fixed compensation per year, and in addition he was to hâve a 
certain commission on sales made by him. The contract as stated by 
claimant was : 

"Mr. Hamrtioud was employed by the Cayuga Tool Steel Company for the 
period of flve years from January 1, 1917, to manage and direct the manu- 
facture of the company's products, etc., on tenus as follows: $5,000 for the 
flrst year, $f|,000 for the second year, and $7,500 for the third year — and 
that a rate for the fourth and fifth years is to be flxed by the board of di- 
rectors, but at not less than $7,500 per year; that in addition thereto said 
Charles M. Hammond Is to receive additional compensation by way of a 
bonus in an amount equal to 10 per cent, of the company's profits, after 
deducting an amount équivalent to 7 per cent, of the then outstandlng capital 
stock of the company, to be payable in the capital stock of the company." 

Some months ago the corporation found itself in financial difficulties 
and this action was brought by the plaintifï, a large creditor, to con- 
serve the assets, etc. The claimant, Hammond, was paid for ail the 
services actually performed by him for the company and ail commis- 
sions earned. Receivers were appointed by this court, with authority 
to continue the business, and the business was continued by them. The 
receivers neither aflSrmed nor disaffirmed the contract, but on their 
appointment employed Hammond to work for them on the same terms 
he had been working for the corporation, and he did work and bas 
been or will be paid in f uU for such services. As the corporation was 
insolvent, a decree of sale of ail the assets and property was made in 
such suit and entered, and the property has been sold and the corpo- 
ration put out of business by action of the court. It cannot further 
or hereafter do business, and has no assets, except such as were de- 
rived from this sale, and which are to be distributed to creditors after 
the payment of expenses. 

By reason of the insolvency of the corporation and the action of this 
court the corporation cannot give work to Hammond as agreed, or 
pay as agreed. The corporation has never denied or repudiated the 
contract. The action of this court, predicated on the facts stated, 
makes performance by the corporation impossible. It has not vol- 
untarily or willfully donc any act in violation of the contract. Its in- 
ability to give employment is wholly involuntary on its part. 

This was and is a personal contract, providing for employment in a 
spécial service by the one party and the performance of such service 
by the other. The contract is not assignable. It seems to me it implied 
that in case of involuntary inability to perform by either party no 
action for damages would lie. "Where the contract is wholly execu- 
tory, there must be some express and absolute refusai to perform, or 
some voluntary act on the part of the individual which renders it im- 
possible for him to perform, in order to constitute an anticipatory 
breacl} for which an action will lie." Ga Nun v. Palmer, 202 N. Y. 
483, 489, 96 N. E. 99, 101 (36 ly. R. A. [N. S.] 922). In Jones v. Judd, 
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4 N. Y. 412, it was held that if, after a contract is made, the law inter- 
fères and makes subséquent performance impossible, the party is held 
to be excused. Hère the law has interfered and made performance 
by the Cayuga Tool Steel Company impossible. In Jones v. Judd, 
supra, the f acts are thus stated in the syllabus : 

"Thus, where the défendant eontracted wlth the state to construet a sec- 
tion of the Genesee Valley Canal, and uuule a subeontract with the plaintiffa 
for a portion of the work, at so much per yard for excavation and eiti- 
bankment, payable monthly, except 10 per cent., which was not to he paid until 
the final estimate, aiid before the conipletiou of the plalntiffs" job the work 
was stopped by the state otficers, and the original contract terminated by an 
act of the Législature, held, that the plaintiffs were entitletl to recover tho 
priée agreed on for the work actually done by them." 

This case is cited and approved in lyorillard v. Clyde et al., 142 N. 
Y. 456, 462, 37 N. E. 489, 24 L. R. A. 113, which to a certain extent 
is in point hère. See, aiso, Dexter v. Norton, 47 N. Y. 62, 7 Am. 
Rep. 415. In this last-cited case the court said: 

"But there are a variety of cases where the courts hâve Iniplied a condi- 
tion in the contract itself, the effect of which was to relieve the party when 
the performance had, without his fault, become impossible; and the apparent 
confusion in the authorities has grown out of the difficulty in determining in a 
given case whether the implication of a condition ahould be applied or not, and 
also in some cases in placing the décision iipon a wrong basis. The relief 
afCorded to the party in the cases referred to is not based upon exceptions 
to the gênerai rule, but upon the construction of the contract." 

See, also, Spalding v. Cari Rosa et al., 71 N. Y. 40, 27 Am. Rep. 7. 

I am of opinion, and hold, that in this case no claim exists in favor 
of Hammond against the Cayuga Tool Steel Company for breach of 
this contract, as the law came in and made performance impossible, 
and such company is excused. This was a contingency within the con- 
templation of the parties. 

The report of the spécial master, rejecting the claim, is confirmed. 
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riREMEN'S FUND INS. CO. v. TROJAX TOWDER CO. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 7, 1&18.) 

No. 3037. 

1. Insurance <S=»488 — Marine Insurance — IjIability fob Forwabdinq 

Charges. 

Where the contract of affreightment autliorized the carrier in case of 
strandirig to forward by anotlier sliip, and charge extra compensation 
therefor, «hicli contingency happened, tlie cargo insurer, wliich, altliougli 
exempted from particular average, contracted to pay spécial forwarding 
charges for which It would otherwise be liable, held liable for tlie extra 
cost of forwarding. 

2. Shipping ©=5112 — Oisability of Ship — AtrruoHiTY to Forward Cargo. 

Under the law of England, where a sliip is damaged on the voyage and 
c-annot be repaired without a very great loss of time, the master or the 
shipper may procure another ship to carry her cargo to place of destina- 
tion. 

3. Insurance ®=>488— Marine Insurance — "Particular Charge." 

By the law and custom of England, when in conséquence of a péril in- 
sured against the voyage cannot be accomplished in the original ship, 
the cargo underwriter is liable for the exeess expense of forwarding by 
another vessel as a "particular charge." 

4. Insurance <S=>488 — Marine Insurance — Construction of Polict. 

A clause of a marine cargo pollcy, "Freight warranted free from any 
claim conséquent upon loss of time, whether arising from péril of tlie 
sea or otherwise," does not apply to exeess freight paid for forwarding ou 
stranding of the ship, for which the insurer is otherwise liable. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; Wm. C. Van Fleet, 
Judge. 

Action at law by the Trojan Powder Company against the Firemen's 
Fund Insurance Company. Judgment for plaintifif, and défendant 
brings error. Afïirmed. 

This action was brought upon a policy of marine Insurance issued upon 
6,000 cases of explosives shtpped by the plaintlfC in the action, défendant in 
error hère, by the steamer Pléiades, of the CaUfornia Atlantic Steamship 
Company, from San Francisco to Balboa, Isthmus of Panama, under a con- 
tract of carriage which provided that the freight, whether prepaid or to be 
collected, was to be considered as earnetl. vessel or goods lost, or not lost, 
at any stage of the transit, and that, on the happening of any of the eontiu- 
gencies mentioued in the contract of shipiiient, the carrier was to hâve tho 
rlght to forward the freight to the port of destination on its own ship, and 
should receive extra compensation therefor, whether performed by its own 
vessels or those of others, among which contingencies were stranding, 
straining, nnd any accidents or périls of the sea. The plaintifE prepaid the 
freight, amounting to $4,950, and the Pléiades left San Francisco on her 
voyage with the explosi^•es on hoard, but was stranded off the coast ot 
Mexico on the 16th of August, 1912, and was then and there, together with 
her cargo, in danger of becoming a total loss. The plaintifE then undertook 
to abandon the said goods, which abandonment the défendant insurer re- 
lused to accept. The ship was subsequently floated, but because of her 
damaged condition was unable to proceed upon her voyage, and was taken 
back to San Francisco for repairs, where her cargo, including the insured ex- 
plosives, was diseharged Into lighters. The repairs on tho vessel were not 
eompleted untll December 27, 1912. The explosives so shipped and insured 
had been sold to the Panama Canal Commission for use in the building of the 

©=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Disests & Indexes 
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■canal, with the right on tlie part of tlie commission to refuse to receive the 
sliipment if it dlcl not arrive within a flxed time, and, tliere being no other 
snarket at tliat place, it was therefore important for the shipper to get thos 
•explosives to their destination. To do so it was eompelled to, and did, on 
October 15, 1912, resliip the said goods on another steamer of the same car- 
rier, called Maeklnaw, for whlch transportation it was eompelled to and did 
pay to the steamship eompany additional freight in the sum of JP4,050, for 
Avhich latter sum the plaintifC brought the présent action agalnst the présent 
plaintiff in error, the latter having refused payment on demand. 

The Insurance was in the sum of $35,000 upon the explosives laden on board 
the Pléiades for the voyage flrst mentioned, and It was expressly agreed 
that the Insurance should commence at the tlme the goods should be laden 
on board the ship and continue until safely landed at Balboa. The policy 
also contalned the usual "sue and labor" clause, and thèse further provi- 
sions: "And touchlng the adventures and périls which the said eompany 
is content to bear and doesi take upon itself in the voyage so insured as 
aforesaid, they are of the seas, • • • restraints and detalnments of ail 
kings, princes, and people, of what nation, condition, or quality soever, 
* * ♦ and of ail other périls, losses, and misfortunes that hâve or shall 
come to the hurt, détriment, or damage of the aforesaid subject-matter of 
this insuranee or any part thereof. * * • General average payable as 
per foreign statement or per York-Antwerp Rules of 1890, if in accordance 
with the contract of affreightment. * ♦ • It Is hereby agreed that the 
rights of assured shall not be prejudlced by the insertion in the bill of 
lading of the London Conférence Rules of Affreightment 1893, or of the fol- 
lowlng clause: 'The act of God, périls of the sea, » * » restraint of 
princes, rulers, and people, collisions, stranding, and other accidents of navi- 
gation excepted, even when oceasioned by the négligence, default, or error In 
judgment of the pilot, master mariners, or other servants of the shlpowners.' 
Warranted free from average unless gênerai, or the ship or craft be stranded, 
suuk, or burnt, each craft or lighter being deemed a separate insaranee. Un- 
derwriters, notwithstanding this warranty, to pay for * * • any spécial 
charges for warehouse rent, reshipping, or forwardlng for which they would 
otherwise be liable. * * * Ail questions of liability arislng under this 
policy are to be governed by the laws and customs of England. * * • 
Freight warranted free from any claim conséquent upon loss of time, 
whether arislng from a péril of the sea or otherwise. * * * " 

McCutchen, Olney & Willard, Edward J. McCutchen, and Ira A. 
Campbell, ail of San Francisco, Cal., for plaintifï in error. 

Nathan FI. Frank and Irving H. Frank, both of San Francisco, Cal., 
for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] It is 
obvions that the contract of affreightment evidenced by the bill of 
lading lay at the foundation of the insuranee, the liability of the in- 
surer to be governed by the laws and customs of England. It is con- 
ceded by the défendant in error that its recovery cannot be sustained 
on the "sue and labor" clause of the policy, since the reshipment 
freight charge for which the suit was brought was not paid by it in 
order to prevent the explosives insured from heing lost by reason of 
any impending péril; but its contention is that in conséquence of a 
péril insured against, that is to say, the stranding of the ship, the 
voyage insured was threatened with frustration, and the expense of 
reshipping the explosives was incurred to prevent such frustration. 
That the Pléiades was stranded, and the completion of her voyage 
thereby rendered impossible, is not questioned ; nor is the further f act 
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that the necessary repairs upon her were not completed until December 
27, 1912 — nearly four months subséquent to the interruption of the 
voyage insured. 

[2] Neither by the law of England, as we understand it, nor by the 
contract of the parties, was the shipper obliged to wait for such a 
length of time before seeking to get its explosives to their destination. 
Respecting the law, the complaint in the case allèges, and the answer 
thereto admits, that it is the law of England that if, by reason of dam- 
age to the ship, she cannot be repaired without a very great loss of 
time, the master is at liberty to procure another ship to transport her 
cargo to the place of destinatioxi ; and by the contract of shipment 
in the instant case the carrier was given the right to forward the ex- 
plosives to their destination, either by one of its own vessels or that 
of another, together with the right to receive extra compensation 
therefor. That this contract carrier did so forward this freight by 
another of its own ships on October 15, 1912, and demand and receive 
from the plaintiflE in the case additional compensation therefor in the 
sum of $4,050, for which the latter recovered judgment in the court 
below, is also a fact clearly shown by the record, and is, indeed, un- 
disputed. 

[3] As has already been said, it is conceded that the plaintifï was 
not entitled to recover under the "sue and labor" clause of the policy, 
and for the reason that has been stated. But we understand the re- 
shipment charge in such a case as the présent to be recoverable from 
the insurer, both by the established law as well as the established cus- 
tom of England, as a "particular charge," as distinguished from a "par- 
ticular average" ; for in Amould on Marine Insurance (8th Ed.) § 
869, vol. 2, it is said : 

"Anotlier class of losses, whlch, though not speclally enumerated In the 
policy, are nevertheless recoverable thereunder, is that whicli is embracetl 
under the term 'particular charges.' The distinction between 'particular 
charges' and 'Darticnlar average' was first deflnltely established in our 
courts in Kldston v. Empire Insurance Co. [k], where the jury, after hearing 
the évidence of several average adjusters and other witnesses, found that 
there vv-as in the business of marine Insurance a well-known and definiti; 
meaning afflxed by long usage to the term 'particular average,' as distinguished 
from the term 'particular charges' — viz., that 'particular average' dénotes 
actual damage done to or loss of part of the subject-matter of Insurance, but 
that it does not Include any expeuses or charges incurred in recovering or 
preserving the subject-matter of Insurance, and that expenses incurred in 
warehousing and forwarding goods are not 'particular average,' but are termed 
'particular charges.' Aecordingly section 64, subsection 2, of the Marine 
Insurance Act states that 'expenses Incurred by or on behalf of the assured for 
the safety or préservation of the subject-matter insured, other than gênerai 
average and salvage charges, are called particular charges. Particular charg- 
es are not included in particular average' [1]. They are recoverable from under- 
writers when incurred after the arising of a péril insured agarnst, in order 
to prevent such péril causlng a loss for which the underwriters would be 
liable, if it were so caused. In this event they are charges Incurred 'in and 
about the défense and safeguard' of the subject-matter of Insurance, within 
the suing and laboring clause. In certain cases they may also be recoverable 
from vmderwrlters, apart from the suing and laboring clause, as losses occa- 
sloned by a péril insured agalnst when they hâve been necessarily incurred 
in conséquence of such a péril — as, for example, expenses of warehousing and 
forwarding cargo [m], when a péril insured against has occasioned the neces- 
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sity of sueh expenditure [n]" — the sinall letters in brackets referring to notes 
citing the cases referred to by the aiithor. 

Again, in section 214, vol. 1, 8th Ed., of the same author, it is said: 

"When, in conséquence of a péril insured against, the voyage canuot be 
accomplished in the original shlp, it seenis that the excess of the expense 
to whlch the owner of the goods is put in bringing them to tlieir destination 
over the freight whicli he would hnve liad to pay in the ordinary course is a 
loss directly due to sucli péril. The praetice of underwriters bas been to 
pay such excess as particular charges [e], and as one of the objects of an 
Insurance on goods is to guarantee that the goods Khall reach their destina- 
tion, it is submitted that this praetice is correct in principle [f]. It is cer- 
tainly not inconsistent with the prov'isions of tlie Marine Insurance Act [gl." 

It thus appears not only that, both hy the law as well as the pre- 
vailing custom of England, the underwriter in such a case as we hâve 
hère is required to pay, as a "particular charge," the excess of ex- 
pense to which the owner of the goods was put in order to get them 
to their destination, but we hâve the further déclaration of the dis- 
tinguished author that the praetice is correct in principle and in no 
vvise inconsistent with the provisions of the EngHsh Marine Insurance 
Act. 

Counsel for the plaintiff in error refer particularly to section 64 of 
the latter act and conclude therefrom that "particular charges par- 
take of the nature of recoveries under the 'sue and labor' " clause, and 
are subject to the rule that governs claims under that clause. We do 
not so understand the law. It is true that by the express déclaration 
of the English statute particular charges are not included in particular 
average. The langitage of the section cited is as follows: 

"(1) A particular average loss is a partial lo.ss of the sub.ieet-niatter insured, 
caused by a ]>eril insured against, and whicli is not a gênerai average loss. 

"(2) Expenses incurred by or on behalf of the assured for the safety or 
préservation of the sub.ieet-matter insured, other than gênerai average and 
salvage charges, are called particular charges. Tarticular charges are not 
included in particular average." 

We are unable to see from this that any inference should be drawn, 
as contended for the plaintiff in error, that particular charges should 
be likened to claims under the ordinary "sue and labor" clause, to sus- 
tain which it is necessary to show that the recovery sought was ex- 
pended in order to prevent the insured property from being lost by 
reason of an impending péril insured against, and which "sue and 
labor" clause was expressly inserted in the policy in suit. On the con- 
trary, Mr. Arnould, as has been shown, lays it down not only as the 
law but also the custom of England that particular charges include 
"another class of losses, which, though not specially enumerated in the 
policy, are nevertheless recoverable thereunder" when, as in the prés- 
ent case, the loss was occasioned hy a péril insured against and when 
necessarily incurred in conséquence of such péril. 

The cases particularly relied upon by counsel for the plaintiff in 
error in support of their contention are Great Indian Peninsular 
Ry. Co. V. Saunders, 101 English C. L. R. 41, and Booth v. Gair, 15 
Com. Bench Reps. (N. S.) 290, and they say that in the former the 
policy involved was practically identical with the policy involved in 
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the présent case. In that statement we think counsel clearly in er- 
ror. In that case certain rails were shipped by the plaintif! by the 
ship Bombay on a voyage to Kurrachee or Bombay, for a certain 
sum paid in advance, ship lost or not lost — the plaintiffs having in- 
sured themselves by a policy in the ordinary form of a Lombard 
Street policy on the rails, "valued at £4500, warranted free from par- 
ticular average, unless the ship be stranded, sunk, or burnt." The 
ship was by périls of the seas disabled, and obliged to put into Ply- 
mouth, England, in such a state that she was not worth repairing; 
but she was neither stranded, sunk, nor burnt. The rails were saved 
and were sent on other vessels to their destination, and in order to 
forward them to their destination it was necessary to pay freight 
to the extent of £825. Us. 7d. The latter, the court said, "was an 
extra expense incurred by the shippers of the goods in conséquence 
of the sea risk which had frustrated the voyage of the Bombay; and 
the question we hâve to détermine is whether the insured can re- 
cover this sum on a policy containing" the warranty that has been 
mentioned. The court held that the warranty in that case was équiv- 
alent to a stipulation against total loss and gênerai average only, 
and consequently included expenses incurred in relation to the goods, 
and further held that the expenses there paid by the owner for the pur- 
pose of forwarding the rails to their destination at a time when they 
were not in any péril of total loss, either actual or constructive, were 
not recoverable under the "sue and labor" clause which the policy 
there involved also contained. 

That case was followed by Booth v. Gair, in which bacon was in- 
sured upon a voyage from Liverpool to New York, "free from average 
unless gênerai, or the ship were stranded, sunk, or burnt." The 
vessel on her way, by périls of the sea, but without being stranded, 
sunk, or burnt, became disabled and put into Bermuda, where she was 
constructively totally lost. The bacon was landed in specie and was 
not totally lost, constructively or otherwise. No expenses appeared 
to hâve been incurred in saving the goods from a total loss, which 
was négative; but certain expenses were incurred in the way of ex- 
tra freight, transshipment, warehousing, surveying, and cooperage, 
ail of which were treated as expenses of forwarding the goods. It 
was in that case further proved that it was the practice of under- 
writers on goods to pay such expenses under like circumstances un- 
der the name of particular charges. The judgment was for the un- 
derwriters upon the ground that what the master did was in dis- 
charge of his duty in ordinary course, and that there was no péril 
creating a risk of a total loss from which the underwriter was saved 
by the expenses there in question. 

What is above said regarding the cases of Great Indian Penin- 
sular Raiiway Co. v. Saunders and Booth v. Gair is substantially 
taken from the opinion in the subséquent case of Kidston v. Empire 
Marine Ins. Co., L. R. I. C. P. 535 (14 Eng. Rul. Cases, 247), which 
latter case was an action upon a policy on charter freight, which in- 
cluded the usual suing and laboring clause, and the foUowing war- 
ranty: 
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"Warranted free from particular average, also from Jettison, unless th» 
shlp be stranded, sunk, or burnt." 

The cargo was guano, at a freight payable on arrivai at the port 
of discharge, shipped from the Chincha Islands to the United King- 
dom, by a vessel which, on going around Cape Horn, suffered dam- 
age so serious that she had to put into Rio, and was accordingly 
sold. The plaintiffs in the action gave no notice of abandonment, 
but, the guano having been landed and v^rarehoused at Rio, the master 
procured another vessel to carry it to Bristol for an agreed price, 
which the plaintiff paid, receiving from the owners of the cargo 
the full charter freight. The master also incurred certain expenses 
for landing, warehousing, and reloading the guano at Rio. The ac- 
tion was brought to recover the expenses of transshipment and for- 
warding. In holding that the plaintiffs were entitled to recover, 
uiïder the suing and laboring clause of the policy, the expenses so 
incurred and the freight, notwithstanding there had been no aban- 
donment, and that the apphcation of the suing and laboring clause 
was not excluded by the warranty against particular average, the 
court said, among other things : 

"The Word 'average,' so far from belng a term of art (except In so far 
as aecording to the évidence usage may hâve limlted its meaning to loss or 
damage to the goods themselves), or a. word VFith a rlgid or unchanglng sig- 
nification necessarily including expenses in the défense or safeguard of the 
subject-matter Insured, is a word used in a great varlety of phrases as ap- 
plicable to différent subjects-matter, and not with any fixed or settled ap- 
plication. It would be tedious to go through the varions uses to which it is 
applied ; and we need not do more than refer to the instances cited in argu- 
ment, and more especlally to the very leamed note of Mr. Maclachlan in 
Arnould on Insurance (3d Ed., vol. 2, p. 739). Amongst the various uses to 
which the word ha s been applied, no doubt, that of 'small expenses' is one, 
as in the usual clause in a charter party. So, in the case of Insurance itself. 
expenses must often be taken into aecount in determining whether there bas 
been a loss or not, but only because a thing is lost in Insurance law which 
cannot be got back, except at an expense equal to its value when recovered. 
The question hère, however, is not as to the extension of which the term 
'average' is capable, but of the sensé in which it ought to be understood in 
the particular eontext vrith which it is to be reconciled, and if possible read 
so that effect may be glven to every provision in the instrument, Nor is it 
to be forgotten that the suing and laboring clause, which for the reasons al- 
ready given specially provides for this case, has been allowed to remaln a part 
of the policy, and that a spécial provision as to a particular subject-matter is 
to be preferred to gênerai language, which mlght hâve governed in the ab- 
sence of such spécial provision. Generalia speeiallbus non derogant. Spe- 
cialia generalibus derogant. In our opinion, quite apart from usage, the 
true construction of the policy, as reconclling and giving effect to ail its pro- 
visions, is that the warranty against particular average does no more than 
limit the Insurance to total loss of the freight by the périls insured against, 
without référence to extraordinary labor or expense which may be incurred by 
the assured in preserving the freight from loss, or )"ather from never becomlng 
due, by reason of the opération of périls insured against, and that the lat- 
ter expenses are specially provided for by the suiug and laboring clause, and 
may be recovered thereunder." 

In distinguishing and holding inapplicable to the case then before 
the court ûie cases of Great Indian Peninsular Ry. Co. v. Saund- 
ers and Booth v. Gair, the court in Kidston v. Empire Marine Ins. 
Co. further said that before those décisions — 
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"the liability of the underwriters appears to hâve been universally admltted 
and acted upon, even in the cases where the expenses were Incurred to for- 
ward goods existing in speeie at the port of distress, and warranted free Irom 
partlcular average, so that no liability could accrue to the underwriters by 
their not being forwarded." 

We think that neither of the three English cases above referred 
to is applicable to the case we hâve hère, for the reason that, the 
Pléiades having been stranded, this case is brought within the ex- 
ception to the warranty clause of the policy in suit, and for the fur- 
ther reason that that clause is foUowed by the express provision that 
the underwriters, notwithstanding the warranty, would pay "any spé- 
cial charges for warehouse rent, reshipping, or forwarding for which 
they would otherwise be liable." Nor are we able to sustain the con- 
tention of the plaintiff in error that the stranding of the Pléiades 
was not the proximate cause of the extra expense to which the insured 
was necessarily put. It was, as we view it, the sole cause. 

[4] We hâve had some doubt as to whether the insured is not pre- 
cluded from recovery by that clause of the présent policy which reads : 

"Frelght warranted free from any elaim conséquent upon loss of time 
wliether arising from a péril of the sea or otherwise." 

The cases relied upon in support of the point are Taylor v. Dun- 
bar, 4 Com. Pleas L,. R. 206, and Russian Bank for Foreign Trade 
v. Excess Insurance Company, Limited, The Times L,aw Reports, 383, 
and subdivision (b), § 55, of the English Marine Insurance Act of 
1906, which reads: 

"Unless the policy otherwise provides the insurer on ship or goods is not 
liable for any loss proximately caused by delay, although the delay be 
caused by a péril insured against." 

In the two décisions cited the loss sued for was occasioned by 
damage — in the one case to méat, and in the other to barley — result- 
ing from delay in transit, to which loss the warranty relied upon 
directly applied. In the prseent case, however, the action is not based 
upon any loss growing out of any damage to any of the property 
insured, for there was none; its sole basis is the excess freight the 
insured was compelled to pay to the carrier to get the rails transport- 
ed to their destination, which forwarding charges this policy as has 
been shown, expressly provides the insurer should pay. We there- 
f ore think the cases, as well as the the statutory provision cited, in- 
applicable to the présent case. 

The judgment is affirmed. 
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THE BEAVEE. THE NBCANICT'M. SAN FRANCISCO & P. S. S. CO. \. 
LEGGEÏT S. S. CO. (two cases). 

(Circuit Court of Appeals, Niutli Circuit. October 7, 1918.) 

Nos. 2969, 2970. 

1. Admibalty ©=3118 — Review on Appeal — Findings of Fact. 

In an admiralty cause, flndings of fact made by tlie trial court on 
conflicting évidence, for the most part taken in open court, will not be 
disturbed by tbe appellate court, except for maiilfest error. 

2. Collision <@=582(1) — "Modeeate Speed" in Fog — Construction of Rule. 

The speed of a vessel need not ne(;essarily be reduced from lier fuH 
speed to be "uioderate," wlthin article 10 of the International Rules 
(Corap. St. 1916, § 7854), providlng that "every vessel shall in a fog, mist, 
falling snovv or lieavy rainstorms go at a modérât* speed, having caretul 
regard to the existing circunistances and conditloiis." 

[lOd. Note. — For other delinitions, .see Words and Phrases, First and 
Second Séries, Moderate Speed.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahf ornia ; Maurice T. Dooling, 
Judge. 

Suit in admiralty for collision by the San Francisco '& Portland 
Steamship Company, owner of the steamship Beaver, against the steam 
schooner Necanicum, the L,eggett Steamship Company, claimant, with 
cross-libel. Decree for respondent on cross-libel, and libelant appeals. 
Affirmed. 

McCutchen, Olney & Willard, Ira A. Campbell, and Edward J. Mc- 
Cutchen, ail of San Francisco, Cal., for appellant. 

W. S. Burnett, Denman & Arnold, and Thomas A. Thatcher, ail of 
San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. The controversy arises from a col- 
lision occurring between the steamer Beaver and the steam schooner 
Necanicum on the coast of California. The Beaver, a passenger steam- 
er of 2,997 net tonnage, 380 feet in length, and 57 feet beam, was pro- 
ceeding south from Astoria to San Francisco, loaded with passengers 
and freight, while the Necanicum, a much smaller vessel, 175 feet in 
length, and 35 to 40 feet beam, was going north light, from San Pedro 
to Astoria, for cargo. The vessels came into collision shortly south of 
Point Arena, under circumstances very much in controversy. That a 
fog of greater or less density was prevailing at the time is established 
by the évidence on both sides ; but as to ail other material circum- 
stances bearing on the disaster, excepting as to the respective rates of 
speed of the two vessels at the time, the évidence of the parties is as 
wide apart as the pôles. It does appear without controversy that when 
the vessels last caught sight of each other in the fog, from 1% to 2 
minutes before the collision, the Beaver was proceeding at a speed of 
14Vi» knots and the Necanicum at 8^/4 knots per hour. 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



THE BEAVEK 31!^ 

Both vessels suffered injury, and this iniury resulted in cross-ac- 
tions; appellant, as owner of the Beaver, libeled the Necanicum, and 
the owners of the latter brought an action in personam against appel- 
lant. Thèse actions were Consolidated for trial, and the cause was tried 
in open court — some 28 witnesses beinjr examined, and a large volume 
of évidence taken. The court below filed an opinion in which, after 
discussing the circumstances, it says : 

"There is in tliis easo. as in ail similar cases coming under my observation, 
niui-li eontradietory testimony as to the events occurring at the time of tlie 
collision. But this one fact seoms to me to stand ont clearly: That the Beaver 
was gravoly négligent in proeeeding at the rato of 14.7 knots per liour in tho 
fog, and that but for sncli speed, and the resulting momentuni duc to lier 
size and wcight. the collision wonld not hâve occurred. (^ontradictorj' as the 
testimony is, there is noihing therein which tends in any manner to excuso 
îhe runniug of a large, heavy. and load(>d passenger steamer at sueh a rate of 
speed in the fog then provailing. Tliis speed prevented the i-eetification. 
beforo it was too late, of whatever error arose from confused or contradictory 
signais." 

And in its decree the court recited as the basis of its conclusion thèse 
additional f acts : 

"That the évidence fails to establish that the said steamship Necanicum, 
prior to and at tlie time of the collision allrged in the libel, did not liave a 
proper und eiftcieiit lookotit atid proper and comiioteiit oflicers. or that she 
failed to aller her (MVU'se or conduct herself in accordance with the passing 
rules or excliange of signais between hcr and the steamship Beaver, or that 
she failed to stop and reverse at a proper time l)efore said collision; and fur- 
ther finds that the said collision was not in any way cansed or conttibnted to 
by any neglect, ernu', defatilt or uilscondiict of the steamship Necanicum, or 
her chiimaut, the Ix'ggett Steamship Company ; and furthcr finds that the 
.said collision was caused by the neglect and misconduct of the steamship 
Beaver in procecding in the fog, prior to the collision, at an iminoderiite rate 
of si)eed, while the steamship Necanicum was iiroceeding at a moderate rate 
of speed for the conditions then prevailing." 

In accordance with thèse finditigs, the trial court dismissed the libel 
of appellant, and in the cross-actioti held it to be responsible to the 
appellee in damages for the injury suffered by the Necanicum. De- 
crees were entered accordingly. The appeal is from both decrees. 

[1] The case does not call for extended considération. Much of 
appellant's argument is devoted to a discussion of the évidence in par- 
ticulars as to which, it is urged, that it warrants a finding of the facts 
as to the circumstances attending the collision at variance with those 
foutid by the trial court, establishing the liability of the Necanicum 
and. the exculpation of the Beaver ; and it is urged that, as this is a 
trial de novo, it is the duty of this court to examine the évidence with 
that view, and substitute its own findings and conclusions on the evi^ 
dence for those of the court below. We need not foUow this argument 
in détail. It is sufficient to say that, recognizing our power in the 
premises, we do not regard the case as justifying that course. The 
entire mass of évidence upon which the trial court passed, with the 
exception of that of two or three witnesses for appellee taken on dép- 
osition, was heard in open court, with full opportunity for observation 
of the character and demeanor of the witnesses, and that évidence on 
ail controverted facts was sharply conflicting. Such a case, notwith- 
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standing a small portion o£ the évidence rests upon déposition, is to be 
regarded as well within the reason oi the rule that the findings of the 
trial court should not be disturbed, except for manifest error. The 
Dolbadarn Castle, 222 Fed. 838, 138 C. C. A. 264; Sorenson v. Alaska 

S. S. Co. (Jan 7, 1918) 247 Fed. 294, C. C. A. ; Central Cal- 

ifornia Canneries Co. v. Dunkley Co., 247 Fed. 790, C. C. A. ; 

Adamson v. Gilliland, 242 U. S. 350, 353, 37 Sup. Ct 169, 61 L. Ed. 
356; The Hardy, 229 Fed. 985, 986, 987, 144 C. C. A. 267. And we 
hâve examined the record sufficiently to satisfy us that there was évi- 
dence suhstantially tending to sustain the several findings and conclu- 
sions of the court below. 

[2] This leaves but one other point to be noticed. It is contended' 
by appellant that, as the court found that a fog prevailed at the time 
of the collision and it appeared without controversy that the Necanicum 
was proceeding at the time at her full speed, or suhstantially such, it 
results as matter of law that she was equally at fault with the Beaver, 
and that the court should bave so held, and at least apportioned the 
damages. This contention is based upon the effect claimed hy appel- 
lant of article 16, International Rules of the Sea (Act Aug. 19, 1890, c. 
802, 26 Stat. 320, 326 [Comp. St. 1916, § 7854]), which, so far as hère 
pertinent, reads : 

"Bvery vessel shall, In a fog, mlst, falling snow, or heavy rainstorms, go at 
a moderate speed, havlng careful regard to the existing clrcumstances and 
conditions." 

Appellant's contention is, in substance, that under this rule, no mat- 
ter what the other circumstances niay be, nor how low soever the maxi- 
mum rate of speed of a vessel may be, she must, in face of any one 
of the atmospheric conditions specified in the rule, reduce her speed 
below its maximum point or be necessarily held in fault in case of 
collision ; that, in other words, "moderate speed," as there required, 
necessarily means less than full speed, and that a vessel going at full 
speed in such conditions of weather is violating the rule, no matter 
how slow that speed may be, and is guilty of négligence as matter of 
law. We are not disposed to accept this interprétation of the rule as 
it now exists. In support of its contention appellant cites some early 
cases from Judge Brown in the District Court. In the City of New 
York (D. C.) 15 Fed. 624, 628, that learned judge, discussing the ef- 
fect of this maritime rule, as then existing, in a case of collision in a 
fog, says : 

"Tlie authorlties are quife uniform in requiring a diminution of speed un- 
der such clrcumstances. Whatever 'moderate speed' may be, under given cir- 
cumstances, havlng référence, as It doubtless does, to the steamer's ordinary 
speed and her abillty to stop quickly, the density of the fog, and the means 
whlch vessel s hâve ôf observlng each other, so as to avoid danger, it is, at 
least, something materially less than that full speed whlch is customary and 
allowable when there are no obstructions in the way of safe navigation. To 
continue at full speed, therefore, as the steamer in this case substantlally dld, 
tintU the bark was In sight, was a clear violation of the statutory obligatioa 
to go jat a njoderate speed." 

And aguin, in The State of Alabama (D. C.) 17 Fed. 847, 852, the 
same judge says: 
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"To go at full speed In sueh a fog is not a compllance wlth rule 21, whlcli 
lequlres steamers in a fog to go at moderate speed. * * * No steamer' s 
speed is moderate In the sensé of rule 21 so long as she is going at lier ordi- 
uary full speed." 

And see, to similar effect, The Pennland (D. C.) 23 Fed. 551 ; The 
Britannic (D. C.) 39 Fed. 395; The Normandie (D. C.) 43 Fed. 151, 
157. 

But not only do the later décisions îail to sustain this rather hard 
and fast interprétation, but the rule itself has since undergone mod- 
ifications tending to give it, not only more comprehensive scope in 
its application, but greater elasticity and adaptabiUty to conditions 
as they may arise. The pertinent language of the rule in its original 
form, as considered in the cases referred to by appellant, was that 
"every steam vessel shall, when in a fog, go at a moderate speed." 
It was in that form rule 21 of the International Code, adopted in 
1863 by a British Order in Council, and in 1864 by the Congress of 
the United States (Rev. St. § 4233 [Comp. St. 1916, § 7963]). In 
■1879 a new or revised code was adopted in Great Britain, and there- 
after, in 1885, by Congress (Act March 3, 1885, c. 354, 23 Stat. 438, 
441). In this revision, the old rule 21 became article 13, and provid- 
ed that "every ship, whether a sailing ship or a steamship, shall, in 
a fog, mist, or falling snow, go at a moderate speed." After the pro- 
mulgation of article 13 by the British government, and before its 
adoption by Congress, it came under considération in the Court 
of Appeals in England in The Elysia, 4 Asp. N. S. 540, 46 h. T. 840, 
where the court, in a collision case, in answer to the same contention 
that is made hère, rejected it as untenable; Lord Coleridge saying: 

"There are constructions of this thirteenth rule which hâve been suggested 
for our considération, but I think the rule means what it says. It says that a 
ship, ■whether a sailing vessel or a steamship, must go at a speed which is per- 
fectly moderate. It says nothing whatever about the capacity of a vessel for 
speed. If a ship be a slow ship, it does not follow that, because she is going 
at her greatest speed, which is a slow si>eed, she is to reduce her speed in 
proportion to a fastep vessel. It is not, if her best speed is moderate, that 
she must reduce it ; but, if her speed is more than moderate, she must 
bring It down to what is moderate. It would, indeed, be very dangerous to lay 
down any rule as to what Is moderate and what is immoderate speed. A 
moderate speed in the Atlantic Océan may be Immoderate elsewhere." 

And Lord Cotton said: 

"Now, as to the considération of the thirteenth rule, I hâve llttle to add to 
what has already been said by my learned Brothers. In iny opinion the rule 
does not requlre that the speed is to be slackened by a naturally slow vessel. 
If the vessel wasi going at a moderate speed, it is not bound to go at a less 
•speed." 

And the latter judge adds, in substance, that what is a moderate 
speed must dépend upon the situation and circumstances. Not only 
is this construction of the rule to be deemed to hâve been in the 
mind of Congress when it later adopted its language (I. C. C. v. B. 
& O. R. R., 145 U. S. 263, 284, 12 Sup. Ct. 844, 36 L. Ed. 699), but 
it is in harmony with the views subsequently expressed by the courts 
of this country (Quinette v. Bisso, 136 Fed. 825, 69 C. C. A. 503, 
5 L. R. A. [N. S.] 303; The Colorado, 91 U. S. 692, 23 L. Ed. 379; 
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The Chattahoochee, 173 U. S. 540, 548, 19 Sup. Ct. 491, 43 L. Ed. 
801 ; The Umbria, 166 U. S. 404, 417, 17 Sup. Ct. 610, 41 L. Ed. 
1053). 

The rule in its présent form was adopted in 1890 as a resuit of a 
convention of maritime nations held at Washington, and became ef- 
fective by proclamation of the Président March 1, 1895 (28 Stat. 
1250, 1257), and it is significant that in this revision there was 
added to the text as it previously read, and presumptively to bring 
it more clearly in line with the construction theretofore given it by 
the courts, the words "having careful regard to the existing circum- 
stances and conditions." And as to the efFect of the rule in its prés- 
ent form, see Lie v. San Francisco & Portland S. S. Co., 243 U. S. 
291, 37 Sup. Ct. 270, 61 L. Ed. 726. 

It is apparent, therefore, we think, that the court below did not mis- 
apprehend the rights and obligations of the parties under this rule 
within the circumstances as found by it. Its decrees must therefore 
be affirmed ; and it is so ordered. 



EMMETT 1ER. DIST. et al. v. THOMPSON et al. • 
(Circuit Court of Ai)peals, Ninth Circuit October 7, 1918.) 
No. 3062. 

1, Watebs and Wateb Courses i®=>230(2) — Isbioation DisxaicTa — Validitt 

op Bonds. 

Under Rev. Codes Idalio, §| 2396, 239T, provldlng that bonds of an Irri- 
gation district shall be authorized by a vote of the electors, shall be 
designated as a séries, and may be issued and sold from tlme to tinie, 
but shall be dated January 1, or July 1, next foUowlng their authorization, 
they are properly signed by the ofHcers of the district in oiHce at the timo 
of their Issuance. 

2. EsTOPPEL <g=562(l) — Ierioation Districts — Validitt of Bonds. 

An Irrigation district, whleh Issued bonds under a contract made wlth- 
out frauU, and wUh full knowledge of the faets, requii'ing the other party 
in part payaient to talie up certain claimed liens on the property, is 
estopped to aftei-nard question the validlty of the bonds on the ground 
that some of tlie lien clalms pald vvere invalid. 

Appeal from the District Court of the United States for the Second 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit in equity by J. Paul Tliompson and others against the Emmett 
Irrigation District and others. Decree for complainants, and défend- 
ants appeal. Afîïrmed. 

J. M. Thompson, of Caldwell, Idaho, and Fremont Wood and Dean 
Driscoll, both of Boise, Idaho, for appellants. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The bonds hère in suit are a part of an au- 
thorized issue of $1,100,000, par value, made by the appellant irriga- 

^=>For other cases s«e awne topic & KEY-NUMBEIR in ail K«y-Numberecl Dlgests A ludexM 
•Rehearlnc denled February 10, 1919. 
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tion district, and, except as to numbers, amounts, and dates of ma- 
turity, are identical. Each is a coupon bond, negotiable in form, and 
made payable to bearer, and recites upon its face, among other things, 
that it is one of a séries of bonds aggregating $1,100,000 in amount 
and issued by the district by authority of an act of the Législature of 
the State of Idaho entitled "An act relating to irrigation districts and 
to provide for the organization therecf , and to provide for the acquisi- 
tion of virater and other property and for the distribution of water 
thereby for irrigation purposes, and for other and similar purposes," 
approved March 9, 1903 (Laws 1903, p. 150), together with acts amend- 
atory thereof and supplemental thereto, and further recites as follows : 

"And it is hereby certlfied that ail things required by law to be done in 
and about the organization of said district and the issuance of the said 
bonds hâve been done, hâve happened, and hâve been performed, and that 
the issuance of this bond is duly and legally authorized by vote of the eleotois 
of said district at a spécial élection duly called and held in accordance with 
the provisions of the said act and by resolution of its board of dlrectors, and 
that ail other acts, conditions, and things requlred by the laws and Constitu- 
tion ot the State of Idaho précèdent to and in the issue and delivery of this 
bond hâve been done, bave happened, and hâve iK'en performed, and that 
said bonds are the valid, binding, and légal obligation of the said district; 
that ail the real property included wlthin said distrct is subject to the levy 
of an annual tax for the payment thereof." 

The record shows that the irrigation w^orks were constructed by a 
Company styled Canyon Canal Company, Limited, under contract with 
the State of Idaho, pursuant to certain provisions of the statutes of that 
State and under the provisions of an act of Congress approved Au- 
gust 18, 1894 (28 Stats. Lg. 372, c. 301), and amendments thereto, known 
as the Carey Act (Comp. St. 1916, § 4685). Those statutory provi- 
sions are spccifically referred to in the opinions of this court on the 
former appeal of the présent case (227 Fed. 569, 142 C. C. A. 192), 
and in the récent case of Twin Falls Salmon River Land & W. Co. v. 
Caldwell, 242 Fed. 177, 155 C. C. A. 17, and need not, therefore, be 
again set out. The canal company sold to varions settlers and pro- 
spective settlers rights to water under the System for the irrigation of 
their respective tracts of land, liens for the purchase price of which 
were given both by the act of Congress and the statute of Idaho. 

For the purpose of acquiring the irrigation works and water rights 
of the canal company, and of extending and improving the same, the 
appellant irrigation district, shortly after its organization, authorized 
the issue of bonds in the amount of $1,100,000, par value, and under 
and by virtue of the statutes of Idaho (Revised Codes of Idaho, §§ 
2401, 2403) instituted in the proper court of the state proceedings to 
hâve it judicially determined that the district had been legally organ- 
ized, that the bonds had been properly authorized, and would be in the 
hands of purchasers légal and valid obligations of the district, the oh- 
vious purpose of which proceedings was to further the sale of the 
bonds by giving such législative and judicial security to their purchas- 
ers. The confirmation proceedings resuhed in a decree of the trial 
court adjudging the organization of the district and the issuance of 
the bonds to be regular and valid — the decree setting out, according to 
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the express déclaration of the Suprême Court affirming it, the "various 
steps taken for the organization of the district and of the issuance of 
said bonds." Emmett Irr. Dist. v. Shane, 19 Idaho, 332, 335, 336, 113 
Pac. 444, 445. 

The record shows that thereafter the district, through its board 
of directors, offered the whole amount of the bonds for sale, and that 
in response to due notice there was no bid. The canal company had 
sold water rights in the System to various settlers upon the lands under 
contracts on which there was payable to the company more than $600,- 
000 in deferred payments, which contracts were liens both upon the 
lands of the settlers and their interests in the irrigation system. The 
canal company, in the course of building up the system, had issued 
bonds, notes, and other obligations, and given as security therefor a 
mortgage or trust deed to the American Trust & Savings Bank of 
Chicago on the irrigation system, including its water rights, and, as 
additional security, had deposited with the trustée the various water 
contracts it had entered into with the settlers. Some of the obliga- 
tions of the canal company were due, and on others there was default 
in the payment of interest. There were also various existing liens 
upon the property for work and labor performed for, and materials 
furnished to, the canal company, and there was also some claim by a 
company called Trowbridge & Niver Company. Litigation and ex- 
pense, therefore, confronted both the canal company and the district. 
In that condition of afïairs the latter, on the 12th of September, 1911, 
entered into a contract with J. J. Corkill & Co., of Chicago, next 
referred to, prior to which, however, the district had acquired (through 
a holding company to which the canal company had conveyed it) the 
entire irrigation system. 

The contract between the district and Corkill & Co., and a supple- 
mental one between the same parties, as well as the facts in connection 
therewith, are, we think, after a careful examination of the record, 
fairly set forth in the foUowing excerpt f rom the opinion of the learned 
judge of the court below: 

"After reciting thàt the district was désirons of purchaslng tlie Irrlgating 
sj'Stem (to wtiioli, as we liave seen, it already had title), and that Corkill was 
able to sell and deliver It, and further reciting that there were outstanding 
bonds and notes of the Canyon Canal Company aggregating $570,000, besides 
Interest, secured by mortgages and water contracts, and that it was the ae- 
slre of the district to pay ail thèse obligations, and to lift ail incumbrances 
upon and claims against the Irrigation System, and to procure funds for the 
extension and improvement thereof, and reciting further that Corkill & Co. 
were able to give valuable assistance in making an exchange of the district 
bonds for such outstanding obligations, and were wllling to purchase the 
bonds not required for that purpose, it was agreed that Corkill & Oo. would 
use their best efforts to consummate the d€«ired exchange, and would cause to 
be transferred to the district the entire irr-igatlon system, and would further 
cause to be assigned to it an unsecured claim of the Trowbridge '& Niver 
Company against the Canyon Canal Company, the précise nature of which 
Is not explained. The Ft. Dearborn Trust & Savings Bank of Chicago was 
agreed upon as a depository, and with it the district was to deposit the entire 
Issue of Its bonds, for delivery from time to time as they were exchanged or 
sold by Corkill & Co. When the obligations of the canal company were flnally 
discharged by exchange or payment, the water contracts which the canal com- 
pany had deposited as collatéral vrtth the trustée o£ its bonds and notes were 
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to be tumed over to the district. ïhese aggregated $525,460.62 principal, aad 
$76,868.16 interest, aud there was also in tlie hands of the trustée cash to the 
amount of .'^28,197.94, making a total of principal, interest, and cash of 
$630,535.72, ail of which was to go to the district as soon as the canal com- 
pany's obligations were discharged in the manner hereinafter recited. 

"The $1,100,000 bonds were to bear date Janiiary 1, 1911, and the coupons 
maturing July 1, 1911, were to be detached bcfore delivery to the depository. 
The depository was to hold the bonds and dellver them in the foUowing man- 
ner, namely : Pour "hundred and seventy thonsaud dollars to CorUill & Co., or 
upon thelr order, in eveii exchauge for $470,000 of the bonds and notes of the 
Canyon Oanal Company, and Corliill & Co. were to pay to the holders of 
such outstanding bonds and notes any excess of accrued interest thereon, for 
which they were to be reimbursed out of tlie $28,197.94 cash in the tnistee's 
hands, and $130,000 on account of the other $100,000 of bonds and notes ana 
the accrued interest thereon, aggregating, principal and interest, $130,000. 
Two hundred and eighty thousand dollars of bonds were to be dellvered upon 
payment to the crédit of the district of cash equal to the par value thereof 
and accrued interest. The considération for the other $220,000 bonds is 
not so clear. It was provided that they were to become the property of 
Corkill & Co. when the latter caused to be dellvered to the depository proper 
instruments transferrlng to the district the irrigation System and the un- 
secured claims of Trowbridge & Niver Company, but they were to be held 
by the depository as security for the performance by CorklU & Co., of their 
obligations under the contraet, among which was tlie obligation to purchase 
the $280,000 bonds in cash at par. Thèse $280,000 bonds they were to take 
in installments, $50,000 in 30 days, $50,000 in 60 days, $50,000 in 90 days, and 
$130,000 on or before August 1, 1912. Provision was made for the delivery 
by the depository to Corkill & Co. of the $220,000 bonds, the détails of which 
need not be stated, for in gênerai the depository was at ail times to retain 
of such bonds an amount equal to 25 per cent, of the then outstanding un- 
exchanged obligations of the canal company, plus the amount of $280,000 
bonds which Corkill (& Co. had not taken and pald for In cash. 

"The district further agreed to get from ail landowners a written waiver of 
ail errors and Irregularities of procédure, together with consent that their 
lands be taxed to pay the interest and principal of the bonds. Corkill & Co. 
failed to purchase the whole of the $280,000 bonds within the time agreed 
upon, and on September 12, 1912, a supplemental agreement was executed, 
which, after redtlng such default, provided for an extension of time to 
complète such purchase. It was also agreed that $5,000 of the $220,000 bonds, 
and $20,000 of the $280,000 bonds, should, by the depository, be returned to 
the district. 

"There was stlU another contraet betwecn the parties, with «;vlew to effect- 
Ing the disposition of the bonds for cash ; but It is unimportaiit afc the pre-sent 
juncture, for generally it may be said that such bonds as are outstanding 
were disposed of under the contractual arrangement and for the considéra- 
tions already explained. Of the bonds now out approxiraately $599,000 werè 
exchanged in retiring the obligations of the Canyon Canal Company, as was 
contemplated by the agreement. Of the balance, $125,000 were sold for cash. 
$175,000 were dellvered to Corkill & Co. on account of the $220,000, and $25,000 
were, by agreement of the parties, returned to the district. The depository 
stiU has in its possession approximately $177,000. The contraet was com- 
plied with In every respect, except that Corkill & Co. dld not purchase for 
cash more tlian half of the stipulated amount of bonds; but admittedly this 
default does not affect the validity of the bonds which are àctually outstand- 
ing, ail of which were Issued in compliance with the contraet. It is further 
to be borne in mind that the issuance by the district of the bonds to the 
amount of $1,100,000 was duly authorized, and the district was not induced by 
any fraudulent practices on the part of Corkill & Oo. to enter Into the con- 
traet. The défenses are theresfore limlted to claims that the bonds are irregu- 
lar in their form and in the manner of their exécution, and that many of them, 
as appears from the contraet and the explanatory testlmony, were disposed of 
for an illégal considération." 
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[1] We agrée with the court below that the objections made to 
the form of the bonds and the manner of their issuance are with- 
out merit. The provisions of the statute under which they were is- 
sued are quite différent from those of the CaHfornia statute consid- 
ered by this court in the case of Wright v. East Riverside Irr. Dist., 
138 Fed. 313, 70 C. C. A. 603, and therefore the décision in that 
case is not in point. The Idaho statute (Rev. Codes, §§ 2396, 2397) 
déclares that the bonds authorized by the vote of the electors of the 
district "shall be designated as a séries and the séries shall be num- 
bered consecutively as authorized," and that "ail bonds and cou- 
pons shall be dated on January Ist or July Ist next foUowing the 
date of their authorization." Providing, as the Idaho statute does, 
for the issuance of authorized bonds in séries and for their sale 
from time to time, ail, however, to be dated on January Ist or July 
Ist next following the date of their authorization, and there being 
no express statutory provision as to who should sign them, the ob- 
vions and necessary implication is that they were authorized to be 
signed by the officers of the district in office at the time of their is- 
suance and delivery. 

[2] The court below found and held that ail of the parties to the 
contract between the irrigation district and Corkill & Co. knew ail 
of the facts, and that there was no ftaud practiced, notwithstanding 
the untrue recjtal therein that the district desired to purchase the 
canal System, the title to which had already been conveyed to it. "Un- 
doubtedly," said the court, "there were outstanding bonds, notes, 
and contracts which were claimed to be charges upon the property. 
The district officers could at their option hâve questioned them at 
the time the contract was entered into, and declined ' to include any 
particular bonds or claims ; but manif estly they either recognized 
their validity, or deemed their invalidity so doubtful that they were 
unwilling to assume the burden of a contest. The district has now 
had ail of thèse liens and charges cleaned up, and has gotten the con- 
sidération for which the bonds were issued, and it cannot be heard to 
say that ,a©m!e:of the claims might hâve been defeated if a contest 
had been' ihfetJtuted. In good conscience it would hâve to restore the 
considération and put the parties in statu quo, and that it does not 
oflfer to do, and probably could not do. The transaction in this re- 
spect being within the scope of the directors' authority, their action 
is at this late date conclusivé, in the absence of fraud, and no fraud 
is charged." 

Air this being true, and the record showing that a large part of 
the bonds in suit were used in the payment of the works of the ir- 
rigation System, as under section 2404 of the Revised Codes of Idaho 
it seems could be legally done, and the remainder of such bonds hav- 
ing subséquent to their delivery to the depository passed into the hands 
of purchasers for value, even if it be assumed that the considéra- 
tion for some of the lattèr bohds was illégal, it appears from the 
record that the orte could not be identified from the other. It hard- 
ly seems necessary to cite the numerous cases upon the subject of 
estoppel. How strictly that rule is enforced by the Suprême Court 
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of Idaho in favor of holders of bonds of irrigation districts is clear- 
ly shown by the case of Page v. Oneida Irrigation District, 26 Idaho, 
108, 141 Pac. 238. Indeed, we think that the application of the doc- 
trine of estoppel and the décision of this court on the former ap- 
peal (227 Fed. 560, 142 C. C. A. 192) are enough to make necessary 
the aflfirmance of the judgment appealed from. 
Judgment affirmed. 



CITY OF SEATTLE t. LLOYDS' PLATE GLASS INS. CO. ' 
(Circuit Court of Appeals, Ninth Circuit October 7, 1918.) 
No. 3112. 

1. Explosives (S=54 — Stjb.tect of Commerce. 

Dynamite, as a legitimate subject of commerce, while In transit to a 
foreigii countiT, may be lawfuUy brous^ht Into any harbor. 

2. Commerce <S=5lO — Carkiagb of Explosives — Port Régulations — Non- 

EXER(;isE OF Power of Congress. 

There is nothing in Rev. St. §§ 4278-4280 (Corap. St. 1916, §§ 8016-8018), 
relatlng to transportation of nitroglycerin in Interstate and forelgn 
commerce, vvhich deprlves a city of power to designate places in its 
liarbor where explosives in course of transportation in interstate or 
foreign commerce sliall be liandled or kept. 

3. Municipal Corporations <s=37»G — Torts — Création of Public Nuisance. 

While a municipal corporation is not liable for a mistake in judgment, 
or even négligence, of its ofticers in desiguating a place for thie storing of 
explosives, it bas no right to croate a public nuisance, and, if it does 
so, it is liable for the resulting damages. 

4. Municipal Corporatio.\s <S=849 — IjIability for Aots of Officers — Cré- 

ation OF Public Nuisance. 

A city ordinance, establishing harbor régulations, creating a fairway, 
and designating a powder dock for use exclusively for handling ex- 
plosives, construed, and the city held liable for damages eaused by an 
explosion of dynamite on a scovv which the port warden without authori- 
ty permitted to anehor In the fairway, where it had remained for 16 
days. 

5. Municipal Corporations <S=741(1) — Actions Against — Prioe Présenta- 

tion OF Claim, 

Under a statute and ordinance requiring claims against a city to be 
presented and filed before bringing action thereon, an Insurance Com- 
pany which, under the terras of its policies, has rcplaced glass broken 
by an explosion cliarged to hâve been due to the fault of the city, may 
properly file claims therefor in its own name. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action at law by the Lloyds' Plate Glass Insurance Company against 
the City of Seattle. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

A powder company of San Francisco, Cal., shipped to the Baldwin Shipplng 
Company, at Vladivostok, 15 tons of gélatine dynamite, by a coastwlse steam- 
er called Loop, to be transferred at Seattle to one of the Japanese marus for 
transportation to its destination ; the latter ship being expected to sail from 
Seattle about the time the Loop should arrive. On the arrivai of the 
Loop at Seattle, however, it was found that that Japanese ship oould not take 

©=»For otlier cases see Bamè toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
253 F. — 21 «Rehearlng denled February 10, 1919. 
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tte shlpment, and It was then arranged to ship the dynamite on fhe steamsUp 
Robert Dbllar, which was expected to sali about a week later. For the rea- 
sons stated It became neœssary to unload the explosive from the Loop, and it 
was placed on a scow of the Lillico Launch & Tugboat Company, which Com- 
pany was the agent of and acting for the jwwder company. This scow, 
with the explosive on board, was. on the 14th day of May, 1315, moored by the 
launch and tugboat company, wlthout the knowledge of the port warden of 
the City of Seattle, to buoy No. 1 that the clty had erected in the harbor, to 
awalt the arrivai of the Robert Dollar, which was tlie next vessel carrying 
explosives bound for Vladivostok. 

The dty had, on Match 1, 1915, pursuant to authority granted by Its char- 
ter, enacted an ordinance, sections 7 and 8 of which are as foUows: 

"Sec. 7. Ail waters herein speclfied, subject to réservations for anchorage, 
shall be known as 'falrway,' and shall not be obstructed in any manner where- 
by navigation may be endangered or impeded, and shall include, subject to 
such réservations, the following described waters: 

"AU of EUlott Bay, lying easterly ol a stralght Une drawn from Alki 
Point to West Point. 

"AU of the east and west waterways. 

"AU of the Duwamish river. 

"AU of the Duwamish waterway project 

"AU of Salmon Bay. 

"AU of Lake Washington Canal, outside that portion which shall be under 
the supervision and control of the United States government. 

"AU of Lake Washington, Lake Union, and Green Lake, lying or belng with- 
In the corporate limits of the city of Seattle, or within the jurlsdletion and 
control of the city. 

"AU that portion of Shilshole Bay, lying easterly and southerly of a Une 
from West Point to the intersection of the northerly boundary of the dty 
of Seattle with the outer harbor Une. 

"AU navigable waters in the projection of pubUc streets, lying on the land- 
ward slde of the outer harbor Une, shall be falrway. It shall be imlawful for 
the master, or other person in charge of any vessel, to anchor, tle, or make 
fast such vessel in any such fairway for a longer period of tlme than reason- 
ably sufHdent to load or unload the same, except that the port warden may. 
In bis discrétion, grant any permit for the use of any such fairway for a 
longer period of tlme whenever In hls judgment such use will not interfère 
with the use of the falrway by any other vessel, but only upon the payment of 
the anchorage charges herein provided for. 

"Sec. 8. In ald of commerce and navigation anchorage for vessels is author- 
ized in the foUowIng described waters: 

"EUiott Bay Anchorage — Beglnnlng at the northeast corner of Harbor Island ; 
thence northerly and in a stralght Une to a point intersecting a Une drp.wn 
along the north slde of King street ; thence west on said Une to a point inter- 
secting the east Une of the west waterway; thence along said east Une to 
the northwest corner of Harbor Island ; also, beginning at a point of intersec- 
tion of the outer harbor Une with a stralght Une drawn along the west Une 
of the west waterway; thence north to a point intersecting a straight Une 
drawn along the north side of Washington street; thence in a westerly di- 
rection to the junction of the outer harbor Une and the east side of the West 
Seattle Ferry dock." 

Wlthln that portion of EUiott Bay lying easterly of a straight Une drawn. 
from Alki Point to West Point, and within a half-mile from the path of ship- 
ping that cornes into Seattle Harbor, a llke distance from the wharves and 
docks of the clty, and 1,300 feet from a fiU In EUiott Bay known as Harbor 
Island, which at the tlme hère in question was vacant land, the city erected 
buoy No. 1. The moming after the scow of the Lllllco Launch & Tugboat 
Company, with the dynamite on board, was moored to buoy No. 1, the port 
warden of the dty was notifled of the fact, and in considération of the 
payment of a fee prescribed by the dty ordinance of $1 per day he issued a 
permit to the launch and tugboat company to so moor the scow, at the tim^ 
knowing that It had on board the 15 tons of dynamite. The scow so re» 
uialned moored to that buoy uutU the dynamite exploded, about 2 o'dock 1% 
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the momlng of May 30th, resulting In great damage, ineludlng the breaking 
of a large amount of plate glass owned by varlous persons In the clty of 
Seattle, a part of whlch glass was iiisured by policles of insurance issued to 
such owners by the Lloyds' Plate Glass Insurance Company and the Globe 
Indemnity Company. Pursuant to the obligations Imposed by those policies, 
the Insurance companies mentloned caused the glass to be replaeed, and flled 
claims against the eity for the amounts paid by theni for the replacing of such 
glass under their respective policles. Subse<iuently the Globe Indemnity Com- 
pany assigned Its claim against the city to the Lloyds' Insurance Com- 
pany, which brought the présent action against the city for damages, resulting 
in findings and judgment for the plaintiff, to review which the clty brought the 
présent writ of error. 

Hugh M. Caldwell and Frank S. Griffith, both of Seattle, Wash., 
for plaintiff in error. 

Bogie, Graves, Merritt & Bogie, Flick & Paul, and Hughes, Me- 
Micken, Ramsey & Rupp, ail of Seattle, Wash., for défendant in 
error. 

Before GII.BERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1,2] It 
cannot be doubted that the dynamite, being foreign commerce in 
transit to its place of destination, was rightfully brought into the 
harbor of Seattle. Such substance bas long been a legitimate sub- 
ject of commerce. Actiesselskabet Ingrid v. Central R. Co. of New 
Jersey, 216 Fed. 72, 132 C. C. A. 316, L. R. A. 1916B, 716; The 
Ingrid (D. C.) 195 Fed. 596, and cases there cited. The contention 
of the appellant that the city was without power to designate the 
place or places within the harbor where such an explosive should be 
handled, kept, or stored we are unable to sustain. Neither section 

4278 nor 4279 of the Revised Statutes (Comp. St. 1916, §§ 8016, 
8017), embodying provisions of the act of Congress of July 3, 1866 
(14 état. 81, 82, c. 162), nor the décisions of the Suprême Court re- 
ported, respectively, in Southern Ry. Co. v. United States, 222 U. 
S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, Northern Pac. Ry. Co. v. Wash- 
ington ex rel. Atkinson, 222 U. S. 370, 32 Sup. Ct. 160, 56 h. Ed. 
237, and Southern Ry. Co. v. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 
56 L. Ed. 257, in our opinion, sustain it. 

It is beyond question that, where Congress has legislated in re- 
spect to either foreign or Interstate commerce, no state or other 
subordinate législation upon the same subject is of any validity. But 
we find no législation of Congress with respect to the place or plac- 
es within any harbor of the United States where any kind of ex- 
plosives shall be handled, kept, or stored. Section 4278 above cited 
makes it unlawful to transport, carry, or convey, ship, deliver on 
board, or cause to be delivered on board, certain specified kinds of 
explosives, including nitroglycerin, upon or in any vessel or ve- 
hicle used or employed in transporting passengers by land or water, 
between a place in any foreign country and a place within the limits 
of any state, territory, or district of the United States, or between 
a place in one state, territory, or district of the United States and 
a place in any other state, territory or district thereof ; and section 

4279 of the same Statutes makes it unlawful to ship, send, or for- 
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ward any quantity of such explosives by a vessel or vehicle of any 
description, by land or water, between a place in a foreign country 
and a place within the United States, or between a place in one state, 
territory, or district of the United States, and a place in any other 
State, territory, or district thereof, unless the same shall be secure- 
ly inclosed, deposited, or packed in a certain prescribed way; and 
the next section — 4280 (section 8018) — déclares that the two preced- 
ing sections shall not be so construed as to prevent any state, terri- 
tory, district, city, or town within the United States from regulat- 
ing or from prohibiting the traffic in or transportation of those sub- 
stances between persons or places lying or being within their re- 
spective territorial limits, or from prohibiting the introduction there- 
of into such limits for sale, use, or consumption therein. 

In ail this we see nothing in any way relating to the place or plac- 
es in any harbor of the United States where any kind of an explosive 
in course of foreign or intrastate commerce shall be placed, kept, 
or stored ; and while, as has been said, it is beyond question that 
where Congress has legislated in respect to either foreign or Inter- 
state commerce no state or other subordinate législation upon the same 
subject is of any validity, yet we understand the law to be that, where 
Congress is silent, the state may legislate in aid of, but without bur- 
dening, both foreign and interstate commerce. Such we understand 
to be the effect of the last of the décisions above cited of the Su- 
prême Court, where, at page 436 of 222 U. S., at page 142 of 32 Sup. 
Ct. (56 L. Ed. 257), the court cited, with apparent approval, its pre- 
vious décisions in the cases of Atlantic Coast Line R. R. Co. v. Ma- 
zursky, 216 U. S. 122, 30 Sup. Ct. 378, 54 h. Ed. 411, and Western 
Union Tel. Co. v. James, 162 U. S. 650, 16 Sup. Ct. 934, 40 L. Ed. 
1105, saying, among other things, that — 

"In those cases, and In the later case of Western Union Tel. Co. v. Milling 
Co., 218 U. S. 406 [31 Sup. Ct. 59, 54 L. Ed. 10«8, 36 L. R. A. (N. S.) 220, 21 
Ann. Cas. 815], the prindple is expressed that 'there are many occasions where 
the police power of the state can be properly exercised t<> insiire a faithful 
and prompt performance of duty within the linilts of the state upon the part 
of those engaged in interstate commerce.' Such exercise of power, it was 
further said, was in aid of interstate commerce, and, although incidentally 
afCecting it, dld not burden It." 

[3] We readily concède that municipal corporations, which are 
created by the state and invested with certain governmental powers 
for local purposes and for the public good, are not liable in damages 
for their failure to so legislate, or for any mistake in judgment in 
the matter of any such législation. Décisions to this effect are very 
numerous. But we think it is clear that such a corporation has no 
right to create a public nuisance, and that, if it does so, it is liable 
for the résultant damage. See Bruhnke v. La Crosse, 155 Wis. 485, 
144 N. W. 1100, 50 L. R. A. (N. S.) 1147; Fitzgerald v. Town of 
Sharon, 143 lowa, 730, 121 N. W. 523; Mayor, etc., v. Furze, 3 
Hill (N. Y.) 612; Hughes v. City of Fond du Lac, 73 Wis. 380, 41 
N. W. 407 ; Hart v. Board of Chosen Freeholders of Union County, 
57 N. J. Law, 90, 29 At!. 490. 
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The cases cited and relied upon by the plaintiff in error, in which 
it was sought to hold the ' city of Baltimore liable for damages re- 
sulting from an explosion in waters over which it had jurisdiction — 
Zywicki V. Jos. R. Foard Co. et al. (D. C.) 206 Fed. 975 ; Jos. R. 
Foard Co. v. State of Maryland, 219 Fed. 827, 135 C. C. A. 497; 
Gutowski V. Mayor, etc., of City of Baltimore, 127 Md. 502, 96 Atl. 
630 — were based upon the alleged négligence of that city in designat- 
ing the place for the transshipment or keeping of the explosive, or 
négligence in not properly supervising the handling of it ; the Cir- 
cuit Court of Appeals of the Fourth Circuit saying in the second 
of the cases last referred to (219 Fed. 834, 135 C. C. A. 504) : 

"Assertion of llabllity of the city of Baltimore Is made on the grovind that It 
was négligent in desl^nating the place where the accident occurred for the 
transshipuiont oC dynamite, in that it was a plaça frequented by other vessels 
and that it: was négligent in not properly supervising the loading of dynamite 
where an explcsion would probably resuit in loss of life and ])roperty. Tliis 
position Is nntenable. The gênerai nile is that a<-ti()nabl(! négligence cannot 
be iniputed to a city for mistake of jiidgnient, or even negligon<'e, of its offl- 
cers in perfonning the govornmental finiction of seiecting a placée for the load- 
ing of explosives from which it derlve.s no profit." 

And in the case of Gutowski v. Mayor, etc., of Baltimore, 127 
Md. 502, 96 Atl. 630, the same obvious distinction was pointed eut 
by the Supreine Court of Maryland, between such cases of négligence 
or failure on the part of the municipality and such a case as is hère 
complained of, where the complaint in the case, as well as the 
décision of the court below, are based upon the ground that the de- 
fendant city, in authorizing and directing, through its ])ort warden, 
this dynamite to be i)laced and kept at its buoy No. 1, created a 
public nuisance, in violation of its own ordinance designating anoth- 
er and différent place for such purpose. 

[4] About two months before the occurrences in question, to wit, 
on the Ist of Mardi, 1915, the city enacted the ordinance referred to 
in the statement, by which the city, in the exercise of its police pow- 
er, assurned control and jurisdiction over ail navigable waters with- 
in its limits, and by which there was, among other things, created 
the fairway in the waters of the bay that bas been described, subject 
to anchorage, and in which fairway the city subsequently constructed 
and maintained, among others, anchorage buoy No. 1. The ordinance 
made it unlawful for any master or person having charge of any 
vessel to anclior or make the same fast in the waters of the fairway 
or anchorage without first obtaining a permit therefor from the port 
warden of the city, and paying certain prescribed anchorage fées 
therefor; the port warden being thereby given power, and it being 
made his duty, to remove any vessel from any buoy, wharf, or an- 
chorage for nonpayment of any such prescribed fées. It prohibited 
every master or other person in charge of any vessel from attaching 
the same to any city buoy until he should hâve obtained permission 
so to do from the port warden, provided that during the night or 
in bad weather such vessel might be attached to any vacant buoy, 
with the requirement that the person in charge thereof should no- 
tify the port warden not later than 8 o'clock of the next légal day 
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o£ such act, stating the name and character of the vessel and the prob- 
able length of time it desired to remain at the buoy. It made the 
port warden the sole judge as to what vessel or vessels should oc- 
cupy the city buoys, and conf erred upon him power to revoke any 
such permit for a violation of any of its terms. It made various 
provisions respecting the handling, keeping, and storage of explo- 
sives within the harbor, and, among others, thèse parts of section 38 : 

"No person shall, on any pier or other structure, exeept on the povvder 
dock or on powder boats wlthln Seattle Harbor, store or hâve on hand for 
sale, or sell, or keep any powder, Ignitlon caps, dynamite, or other like ex- 
plosives, either by day or nlght. 

"No vessel wlth a cargo or part cargo of powder, ignitlon caps, dynamite, 
or other like explosive arrlvlng at Seattle Harbor, shall lie alongslde of or 
make fast to any pler untU the port warden shall hâve Issued a permit so to 
do. * * * Any person, deslrlng a permanent berth at the iwwder dock for 
the transfer of powder, shall pay to the port warden a minimum charge of 
twenty-flve (25) dollars per month when such vessel does not exceed fifty (50) 
net tons, which shall allow such vessel to lie thereat and discharge or handle 
In any one month not over twenty-flve (25) tons of explosives over the same. 
Whenever any vessel shall handle more than twenty-flve (25) tons of explo- 
sives over such dock in any one month, the regular one (1) dollar per ton rate 
shall be eoUected in lieu of such twenty-flve (25) dollar rate. 

"Every powder boat engaged in the transfer or handllng of explosives and 
lying at the powder dock for such purpose, or for the transfer of explo- 
sives direct to vessels on the day of departure, as permltted hereln, shall 
hâve on board a wrltten permit from the port warden, known as a 'Monthly 
Powder Permit' The port warden shall collect two (2) dollars for eacli 
monthly powder permit, and the terms of the permit shall comply with the 
provisions of this ordlnance, whieli permit may be revoked by the port warden 
for cause without notice. * • » 

"Every vessel carrying a cargo of explosives in any form, while lying at 
anchor, or at a city buoy, or alongside the powder dock, shall at ail tlmes, 
both by day and nlght, hâve on board a compétent and sufflclent crew, which 
shall at ail times dlsplay the required signais and be ready to and hâve au- 
thority to immediately move such vessel when ernergency requlres, or when 
required by the port warden. * » * 

"Every vessel, whether lying at anchor, or at a city buoy, or in any other 
I)Ositlon within Seattle Harbor, engaged In the transfer of explosives, shall 
hâve on board at the time of such transfer a wrltten permit therefor from 
the port warden, which permit shall state the time and place of such trans- 
fer, and the amount of explosives to be handled. * * • " 

Section 39 is as follows: 

"The Harrlson Street municipal pier Is hereby designated for use tem- 
poràrily as a powder dock, and for use exclusively for the handllng of 
powder, dynamite, and other lika explosives, and as a place for vessels carry- 
ing as cargo or part cargo such explosives. Any vessel shall be allowed to lie 
at said pier only after a written permit shall hâve been issued by the port 
warden." 

The ordinance in question is not as clear as it might hâve been 
made, and, indeed, is in some respects somewhat perplexing; but 
we are of the opinion that there is not only nothing in it authorizing 
the port warden to permit any vessel engaged in transferring dy- 
namite from one vessel to another in the harbor to tie up with it on 
board to buoy No. 1 in Elliott Bay fairway, but, on the contrary, 
that îhere are affirmative and express provisions in the ordinance 
prohibiting such action, namely, the provisions of section 39, by 
which the Harrison Street pier was expressly designated "for use 
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temporarily as a powder dock, aiid for use exclusively for the han- 
dling of powder, dynamite, and other like explosives, and as a place 
for vessels carrying as cargo, or part cargo, such explosives," and 
that provision of section 38 expressly declaring that "no person shall 
on any pier, or other structure, except on the powder dock or on 
powder boats, within Seattle Harbor, store or hâve on hand for sale, 
or sell, or kecp any powder, ignition caps, dynamite, or other like 
explosive, eitlier by day or night." 

It is true that the ordinance contains several provisions contem- 
plating the anchoring within the harbor of the city of vessels having 
on board a cargo or part cargo of dynamite or other explosives, and 
contemplating the transfer by vessels of ail or any of such explo- 
sives from one vessel to another within the harbor. Those provi- 
sions are the clauses which read : 

"Every vessel lylng at any powder dock or at anchor within Seattle Harbor, 
whicli has a cargo or part cargo of dynamite, ignition caps, blasting or 
sporting powder, or other high explosive or explosives in any form, shall be- 
tween sunset and sunrise display" certain signais, and "shall at ail times, both 
by day and night, hâve on board a compétent and sufficient crew which shall 
at ail times display the required signais aud be ready to and hâve authority 
to immediately move such vessel when emergency requires, or when required 
by the port warden." 

But neither of those provisions, we think, can be properly held 
to apply to the scow of the Lillico Launch & Tugboat Company, which 
took on board the 15 tons of dynamite from the ship Loop, and was 
permitted by the port warden to keep it for 16 days anchored to buoy 
No. 1 in the EUiott Bay f airway. 

[5] The point is made on behalf of the plaintifï in error that the 
court below erred in admitting in évidence over its objection the 
claims filed by the insurance companies against the city pursuant 
to the provision of the city charter and a similar provision of a stat- 
ute of the state of Washington, providing, as a condition to the 
bringing of an action against the city for damages, that a claim 
therefor be presented to the city council and filed with tlie city clerk. 
The contention on the part of the city is that such claims should 
hâve been filed by the parties whose glass was broken. But we 
think the conclusive answer is that the glass was at once replaced 
by the insurance companies pursuant to the provisions of the re- 
spective policies, which companies thereupon became subrogated, 
both by the terms of the policies as well as by the law, to ail of the 
rights of their respective assured, and thenceforth the sole parties 
in interest. 

The case of Haynes v. Seattle, 83 Wash. 51, 145 Pac. 73, said by 
the plaintifï in error to be "on ail fours with the case at bar," we 
think not at ail like the présent one, for there a third party filed a 
claim against the city for the injured person. While the Suprême 
Court of tha state of Washington has in many cases, and always, 
given efïect to the provision of the charter of the city and of the 
statute, it has uniformly held that its requirements must be reason- 
able, and that a reasonable compliance with the provision is ail that 
can be demanded. Falldin et al. v. City of Seattle, 50 Wash. 561, 
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97 Pac. 658; Walters v. Seattle, 97 Wash. 657, 662,, 167 Pac. 124. 
We think there is no merit in the point. 
The judgment is affirmed. 



MARÏLAND CASUALTY CO. v. REPASS (two cases). 

(Circuit Court of Appeals, l'ourth Circuit. April 19, 1!>18.) 

Nos. 1610, 1611. 

1. Subrogation ®=7(1) — Rights of Subety — Payment of Debt. 

It is a gênerai rule tliat a surety on paymeut of tlie debt is entitled 
to ail the colluterals, securities, and other protection lield \>j tlie prin- 
cipal créditer, to whom the debt is paid, eiuanatiug from the principal 
debtor, tor whom the debt is paid. 

2. SunlîOGATION <S=iil(o) — l'AYMENT OF DEBT BY SUKETY RlGHT TO ASSION- 

MENT OF .Securities. 

IJnless iti exceptional circumstances, the surtïty on a supersedeas bond 
given pendlng proceedings in error to reverse a juUgnieut, on paynieuc 
of the judgment after artirmance is entitled to an as^ignnieiit of the 
same, \\lH're necessary to its efficient und prompt euf<jrcemeut again.st 
the judgment défendant. 

3. Appeal AXi) Ekkob <S='1244 — .Suit by Subety on .Supebsbdeas Bonu — 

I'akties. 

A judgment défendant is not a necessary party to a suit by the 
surety on his supersedeas bond bi'ought after atiirnuuice of the judg- 
ment to enjoin prosecutiou of an action on the bond by the judg- 
ment plaintiff. 

Appeal from and in Error to the District Court of the United 
States for the Western District of Virginia, at Roanoke; Henry Clay 
McDowell, Judge. 

Suit by the Maryland Casualty Company against Sallie C. Repass, 
administratrix of the estate of Charles Repass, deceased. Decree 
for défendant, and complainant appeals. Reversed. 

Action by Sallie C. Repass, administratrix, against the Maryland 
Casualty Company and the Big Vein l'ocahontas Company, judg- 
ment for plaintifif, and the Casualty Company brings error. Reversed. 

D. Lawrence Groner, of Norfolk, Va., for appellant and plain- 
tifif in error. 

William H. Werth, of Tazewell, Va., for appellee and défendant 
in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITPI, Dis- 
trict Judge. 

SMITH, District Judge. Thèse two causes, although brought up, 
one by a writ of error, and the other by an appeal, yet as involving 
the same facts, and between the same parties, and dépendent upon 
the same rule of law, were heard together, The facts are, that at 
the March terni, 1916, the appellee, Sallie C. Repass, administratrix 
of the estate of Charles M. Repass, obtained a judgment in the Dis- 
trict Court of the United States for the Western District of Virginia, 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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for $7,000, with interest and costs. This judgment was obtained 
in an action against the Big Vein Pocahontas Company, as the sole 
défendant, to recover damages for the death of Charles M. Repass, 
an employé of that company. The Big Vein Pocahontas Company 
took out a writ of error from this court to that judgment, and in 
order to supersede exécution thereof, filed its bond in an amount 
approved by the presiding judge of the District Court, with the Mary- 
land Casualty Company, the appellant herein, as the surety on that 
supersedeas bond, The writ of error came on to be heard in this 
court, which affirmed the judgment of the lower court, and the man- 
date of this court affirming that judgment was duly certified and sent 
to the court below. The Big Vein Pocahontas Company, however, 
refused to pay the judgment, and the said Sallie C. Repass, as ad- 
ministratrix, thereupon, in lieu of issuing and enforcing exécution on 
the judg-ment, demanded that the Maryland Casualty Company, the 
surety on the supersedeas bond, pay the judgment. Thereupon the 
Maryland Casualty Company, as surety on the supersedeas bond, 
tendered to Mrs. Sallie C. Repass the amount of the judgment, in- 
terest, and costs, and demanded that upon the payment thereof 
the said Sallie C. Repass as administratrix should assign the judg- 
ment to the Maryland Casualty Company, such assignment to be with- 
out recourse upon said Sallie C. Repass; but she refused to receive 
the money tendered on that condition, although the amount tendered 
was in full of everything she could claim under the judgment, and 
refused to exécute an assignment; and on the 22d of March, 1917, 
the said Sallie C. Repass filed her déclaration in a new action at 
law in the District Court of the United States for the Western Dis- 
trict of Virginia against both tlie Big Vein Pocahontas Company and 
the Maryland Casualty Company, asking for judgment against them 
upon the supersedeas bond. 

To this déclaration the Maryland Casualty Company filed two spé- 
cial pleas. In the one plea it set up that it had requested the plain- 
tiff Sallie C. Repass, administratrix, to issue her exécution and levy 
the same on the property of the défendant the Big Vein Pocahontas 
Company, but that Sallie C. Repass had refused and continuously 
refuses to do so. The second plea was to the effect that the Mary- 
land Casualty Company as surety on the supersedeas bond had there- 
tofore tendered to Sallie C. Repass, administratrix, the amount of 
the judgment, interest, and costs, on condition that the judgment 
aforesaid and the lien thereof and ail right of action thereunder by 
suit, exécution, or otherwise be assigned to the Maryland Casualty 
Company without recourse against the said Sallie C. Repass, but that 
the said Sallie C. Repass had refused to make the assignment. On 
the 20th day of November, 1917, the cause having come on to be 
heard upon the déclaration and thèse two pleas, the court below 
struck the pleas from the file, and adjudged that the plaintifï recov- 
er of the défendants jointly and severally the amount due under the 
supersedeas bond. In the meantime, viz. on the 28th of June, 1917, 
the appellant, the Maryland Casualty Company, filed its proceeding 
in equity against the said Sallie C. Repass, administratrix, to enjoin 
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and stay the proceediiigs in the action instituted by lier upon the su- 
persedeas bond, on the ground that the Maryland Casualty Company 
was entitled as surety under the supersedeas bond if it paid the judg- 
ment in full to hâve the benefit by way of assignaient of the original 
judgment against the Big Vein Pocahontas Company, which had 
been recovered by Sallie C. Repass, as administratrix, and to secure 
the payment of which the supersedeas bond was given, on which 
bond the Maryland Casualty Company was only a surety; that it 
was entitled to bave this assignment, and that the court should de- 
cree that Mrs. Repass should receive the amount she was entitled 
to under the judgment, and exécute and deliver to the Maryland 
Casualty Company an assignment of the judgment, and that any 
further proceeding in the action at law under the supersedeas bond 
should be enjoined. 

When this bill was filed, an order was made in the court below 
on the same day restraining the law action until the further order 
of the court. On the 19th of September, 1917, after a hearing, the 
District Court ordered that the bill of complaint be amended by mak- 
ing the Big Vein Pocahontas Company a party défendant, and the 
said bill was so amended, and the answer of Sallie C. Repass filed 
to the amended bill. Sallie C. Repass in her answer practically ad- 
mits the f acts stated in the bill, but allèges that she was inf ormed 
that there was a contract of indemnity or insurance which existed 
and was in force between the Maryland Casualty Company and the 
Big Vein Pocahontas Company, by which the Maryland Casualty 
Company undertook to protect and insure the Big Vein Pocahontas 
Company against liability in actions against it seeking to recover 
damages for the injury or death of its employés, which was the cause 
of action sued on, and upon which the original judgment against the 
Big Vein Pocahontas Company was recovered; that there was a 
controversy existing between the Big Vein Pocahontas Company 
and the Maryland Casualty Company, in which the Big Vein Poca- 
hontas Company conteiided that the Maryland Casualty Company 
was liable by virtue of the contract of indemnity between them 
for the payment of the whole of the judgment, and that those par- 
ties intended to litigate that matter between them, and that the plain- 
tiff was advised that it was not proper for her to intervene in that 
controversy by giving an assignment of the judgment to one of the 
parties whereby it might obtain a supposed advantage over the other. 
The Big Vein Pocahontas Company was duly served, and thereup- 
on made a motion to dismiss the bill of complaint upon the ground 
that it appeared upon the face of it that the District Court for the 
Western District of Virginia was without jurisdiction to hear and 
deterrriine the matters therein set forth, because the proceeding was 
not brought in the district of the résidence of either the plaintiflF 
or défendant, and next that it appeared upon the face of the bill that 
the Maryland Casualty Company was primarily bound or obligated 
to pay a portion of the judgment. 

At the same time the défendant Sallie C. Repass, administratrix, 
also made a motion to dismiss the bill of complaint, and upon hear- 
ing both motions the District Court on the 20th of November, 1917, 
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made a decree dismissing the complainant's bill as amended as against 
Sallie C. Repass, administratrix. The decree provided, second, that 
said bill having been dismissed as to Sallie C. Repass, it should also 
be dismissed as to the Big Vein Pocahontas Company, solely on the 
ground that, Sallie C. Repass having been dismissed, that left the 
proceeding in equity existing only as between the Maryland Casual- 
ty Company, a citizen of Maryland, and the Big Veiii Pocahontas 
Company, a citizen of West Virginia, and the district in which the 
bill was filed being the résidence neither of the complainant nor of 
the défendant, as the proceeding then existed, the bill should be dis- 
missed for want of jurisdiction. From this decree of the District 
Court this appeal has been taken. 

[1] The gênerai rule of law is that the surety upon payment of 
the debt is entitled to ail the coUaterals, securities, and other protec- 
tion held by the principal creditor to whom the debt is paid, ema- 
nating from the principal debtor for whom the debt is paid. In 
this case the debt is really the original judgment recovered in the 
action at law by Sallie C. Repass, administratrix, against the Big 
Vein Pocahontas Company in Mardi, 1916. Thèse two were the 
only parties to that action at law. The Maryland Casualty Company 
was not a party to it. Nor was it bound as a party by the judgment 
recovered in liiat action. After this judgment had been recovered 
the Big Vein Pocahontas Company took out a writ of error from 
this court, and for the purposes of that writ of error it filed a su- 
persedeas bond upon which the Maryland Casualty Company was 
the surety. There can be no doubt that the Maryland Casualty 
Company on that bond was merely the surety; it was not a party 
to the action at law; no judgment had been recovered against it; 
the rule and practice of law requires that a supersedeas bond should 
be given with sufficient surety, and the bond in this case for a super- 
sedeas was given by the Big Vein Pocahontas Company as the prin- 
cipal, with the Maryland Casualty Company, as surety. When this 
judgment was fînally afïirmed, and the mandate from this court was 
sent to the District Court, it became absolute. It is alleged in the 
amended bill of complaint herein that the Big Vein Pocahontas Com- 
pany is Suivent, and had, within the jurisdiction of the District Court 
for the Western District of Virginia, ample property both real and 
Personal for the payment o£ the judgment, which property was sus- 
ceptible of levy and exécution. This allégation is in no way contro- 
verted upon the face of the pleadings as heard by the District Judge 
below, and as they appear in this court, and must be taken to be ad- 
mitted. It would seem, therefore, that the natural and ordinary 
and quickest method of proceeding would hâve been for the appel- 
lee Sallie C. Repass, to hâve issued exécution upon the final judg- 
ment against the Big Vein Pocahontas Company she held as made 
absolute by the decree and mandate of this court, and coUected the 
money to which she was entitled thereunder, by the enforcement of 
this exécution on the property of the Big Vein Pocahontas Com- 
pany. It is rather difficult to understand why this was not donc. 

It is contended by the counsel for the appellee, Mrs. Repass, that 
she had her option to issue exécution agairist the principal judgment 
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debtor, or enforce lier supersedeas bond, and that being informed 
that the principal judgment debtor would object to the enforcement 
of the exécution and resist it, and from fear of any litigation that 
v/oiild resuit therefrom, he preferred for his client to begin an en- 
tirely new action at law upon the supersedeas bond to recover judg- 
ment against both the Big Vein Pocahontas Company, and the Mary- 
land Casualty Company. He already had judgment against the Big 
Vein Pocahontas Company, and therefore no action on the supersede- 
as bond would as against that company by any judgment he could re- 
cover, improve the position of Mrs. Repass. The only object of that 
proceeding could bave been to obtain judgment against the Maryland 
Casualty Company in addition to the judgment he already possessed 
against the Big Vein Pocahontas Company. Inasnaich as it is admitted 
that the Big Vein Pocahontas Company was quite able to respond to the 
exécution if levied at once, this new action at law would seem to be a 
very circuitous method taken for the purpose of collecting the amount 
due on the original judgment. However that may be, the Maryland 
Casualty Company thereupon tendered the entire amount due under 
the original judgment, and simply asked that an assignment of that 
judgment be made to it. Under the gênerai rule of law upon the 
payment of the original judgment the Maryland Casualty Company 
as surety would hâve been entitled to be subrogated in equity to the 
position of Mrs. Repass as the judgment creditor under the orig- 
inal judgment. Mrs. Repass allèges that the asking of the assign- 
ment was an unnecessary and useless condition because if the Mary- 
land Casualty Company was really a surety (which she intimâtes 
was not the case), then by payment alone without any written as- 
signment that company would become in equity entitled by way of 
subrogation to the benefit of the judgment. So far as Mrs. Re- 
pass was concerned the Maryland Casualty Company held no rela- 
tion to her, except that of surety on the supersedeas bond. Her very 
action at law against it is predicated on its liability under that bond, 
and any supposed equities between the Maryland Casualty Company 
and the Big Vein Pocahontas Company upon a wholly différent in- 
strument with which she had nothing to do were no concern of hers. 
The Maryland Casualty Company, however, sets up as spécial 
reasons why it needed a légal assignment that the judgment could 
only hâve the force of a lien if it was properly transcripted and 
entered in the county in which the property of the Big Vein Poca- 
hontas Company was sitûate, and furthermore that, unless exécution 
was issued under the law of Virginia within a limited time, no such 
lien could be procured; that in order that the Maryland Casualty 
Company should retain to itself the benefit of the lien to which this 
judgment was entitled, and the power of issuing exécution there- 
under, it was necessary to hâve some légal right to transcript and 
record the judgment, and issue exécution and obtain a lien, which 
could not be obtained within the time that would be required upon a 
bill filed in equity to compel assignment or obtain conséquent sub- 
rogation. The assignment asked of Mrs. Repass was an assignment 
which would leave the assignée without any right to recourse up- 
on Mrs. Repass, and which in effect could only pass to the assignée 
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the Maryland Casualty Company, such rights as Mrs. Repass held 
under the judgment, and only such rights as the Maryland Casual- 
ty Company would hâve the power to enforce as against its prin- 
cipal, the Big Vein Pocahontas Company. If the assignment were 
made and the Maryland Casualty Company undertook to enforce 
the exécution, it would be quite compétent for the Big Vein Poca- 
hontas Company to file a proceeding in equity setting up any éq- 
uitable grounds as it might possess, which should operate to prevent 
an enforcement of this judgment against it as in favor of the Mary- 
land Casualty Company, and upon such équitable grounds being 
drawn to the attention of the court of equity it could stay the en- 
forcement of the judgment in the hands of the Maryland Casualty 
Company until the équitable controversy existing between the Mary- 
land Casualty Company and the Big Vein Pocahontas Company was 
settled, retaining, however, to the Maryland Casualty Company, 
until it was settled, ail the rights and liens to which it would be 
entitled as the holder of the judgment paid by it, if the decree in 
the equity cause, if brought by the Big Vein Pocahontas Company, 
should be that the Maryland Casualty Company was entitled to re- 
tain and enforce the judgment. 

With this équitable controversy between thèse two Mrs. Repass 
had nothing to do; she avers that she is not willing to volunteer or 
take any part or be connected with the controversies between thèse 
parties, and yet her very action and the allégations contained both 
in her déclaration in the law case and her answer in the equity case 
are in resuit équivalent to an active participation in the matter on 
behalf of the Big Vein Pocahontas Company. Admittedly the orig- 
inal liability was that of the Big Vein Pocahontas Company, so far 
as Mrs. Repass was concerned. She sued for damages for the death 
of the deceased, Charles M. Repass, caused by the négligence of 
the Big Vein Pocahontas Company, and to that company, and to 
that company alone, until the giving of the supersedeas bond, she 
looked for payment. It is difficult to see how she could hâve failed 
to avail herself of her immédiate, prompt, and ready remedy, by 
enforcing her exécution to collect the amount due on her judgment, 
unless it was that she desired to force payment out of the Maryland 
Casualty Company, to the ignoring of the principal judgment debt- 
or, the Big Vein Pocahontas Company. 

[2] The right of the surety on a supersedeas bond, when he has 
paid that bond, to be remitted by subrogation to the benefit of the 
judgment for the payment of which the bond was given, cannot or- 
dinarily be questioned. There appears no circumstance in this cause 
at this time why any différent rule should be applied in this case. 
The request of the Maryland Casualty Company for an assignmerit 
of the character requested was under the circumstances of this case 
entirely reasonable, and should hâve been granted. What rights there- 
by accrued, or would accrue, to the Maryland Casualty Company, 
and what rights of enforcement it thereby acquired, so far as it 
was concerned, against the Big Vein Pocahontas Company, is a 
qupistion or controversy solely between those parties to be adjudi- 
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cated upon proper proceedings when the Maryland Casualty Com- 
pany threatens or attempts to enforce that judgment. 

[3] In the opinion of this court, the court below was in error in 
dismissing the bill of complaint, and was in error in requiring the 
complainant to amend its bill to make the Big Vein Pocahontas Com- 
pany a party défendant. It should upon the bill of complaint, as 
between Mrs. Sallie C. Repass and the Maryland Casualty Company, 
hâve decreed that upon the payment by the Maryland Casualty Com- 
pany, within a time to be limited in the decree of the District Court, 
into the court of the full amount of principal, interest, and costs ac- 
crued to date, that the défendant Sallie C. Repass, administratrix, 
should exécute and file with the court an assignment in due form (but 
without recourse upon her) of ail her right, title, and interest what- 
soever in and to the original judgment recôvered by her against the 
Big Vein Pocahontas Company, with the lien thereof, and ail rights 
of enforcement thereof which she possessed, and that upon the filing 
of the same the amount paid by the Casualty Company should be there- 
upon paid over to her, and the assignment should be delivered to the 
Maryland Casualty Company, and that the order requiring the Big 
Vein Pocahontas Company to be made a party to those proceedings 
should be vacated, and that upon the payment in full of the said judg- 
ment an injunction should be issued perpetually enjoining the further 
prosecution of the action at law against the Big Vein Pocahontas 
Company and the Maryland Casualty Company, and enjoining the 
enforcement of any judgment entered therein. 

The decree below is accordingly reversed in cause No. 1610, and 
the cause remanded to the District Court, to proceed in accordance 
with the principles of this opinion. 

In cause No. 1611 the judgment entered up against the Maryland 
Casualty Company and the Big Vein Pocahontas Company is also re- 
versed, as having been ordered when the action should hâve been 
stayed to await the decree in the equity cause under the principles 
herein announced, with direction that the action be stayed until the 
final action of the court in the equity cause. 

Reversed. 



HEALEY V. MORAN TOWING & TRANSPORTATION CO. 

Appeal of CRANFORD CO. 

(Circuit Court of Appeals, Second Circuit. May 24, 1918.) 

No. 228. 

1. Shipping ®=s52— Injurt to Scows— Liability of Chakterer. 

A subcharterer of two dumper scows, to be used in movlng excavated 
materlal, under a eontract requiring it to fumlsh sufficient depth of water 
at ail times at the loading place, and to be responsible for injuries eaused 
by négligence of its employés, held priniarily llable for in.1ury to tûe 
boats by grounding and by heavy boulders dropped into tbem without 
the customary précautions. 

<g33For otUer cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. WoRDS AND Phrases— "Dumping Board." 

A "dumping board" consists of an elevated structure of tlmber, whlch 
in part overhanf?s tlie water, to euable a scow to go under it for tbe 
purpose of taking on a load. 

3. WtoRns AND Phrases — "Tippli;." 

That portion of a dumping board, whlch is hinged so that it may be 
tipped up after niaterial Is deposited on it from an inelined plane or 
sllde over, and frora whlch the materlal is deposited by gravlty in the 
scow, constitutes a "tlpple." 

[Ed. Note. — For otheir définitions, see AVords and Phrases, First and 
Second Séries, Tlpple.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by Harriett A. Healey against the Moran Towing 
& Transportation Company and the Cranford Company, impleaded. 
Decree for libelant, and the Cranford Company appeals. Affirmed. 

For opinion below, see The Olympia, 243 Fed. 236. 

This cause cornes hère upon appeal from a final decree entered in the 
United States District Court for the Eastern District of New York on June 
1, 1917. The libelant is the owner of the scow and dumper Olympia, a vessel 
without motive power, built and used for the carriage of cargoes through 
the waters of the harbor of New York and waters tributary thereto. The 
Moran Towing & Transportation Company is a corporation created and 
existlng under the laws of the state of New York. 

The libel states two causes of action. For a flrst cause of action the libel 
allèges that the Olympia was dellvered under a charter to the respondent on 
September 3, 1914, at New York City, in a sound and seaworthy condition. 
That while the said scow was in the exclusive possession of the respondent 
under the charter, and was being used by it, she was injured on September 

4. 1914, by an accident whlle taking on a cargo of material for respondent 
at the dock of the Cranford Company, in the borough of Brooklyn, New 
York City, and was retumed to libelant in sueh injured condition to the dam- 
age of the libelant in the sum of lf94. It is then alleged that after being re- 
paired by libelant she went again into the possession of respondent under the 
charter, and while in respondent's exclusive possession and while being 
used by respondent, was again injured and damaged by an accident while 
taking on another cargo of material for respondent at the Cranford Com- 
pany's dock aforesald, in the borough of Brooklyn, and was again returned 
to respondent in such injured condition to the damage of libelant in the 
amount of $433.50. It is then alleged that after the Olympia was again 
repaired she went once more into the possession of the respondent under the 
charter, and while In the exclusive possession of the respondent on Septem- 
ber 22, 1914, she was again damaged by an accident while taking on another 
cargo of material for respondent at the Cranford dock in the borough ot 
Brooklyn, and was again returned to the libelant in an injured condition to 
the llbêlant's damage in the sum of $104. It is alleged that the aforesaid 
damages were not due to the fault or négligence of the libelant, but were 
solely caused by respondent. And damages are asked in the sum of $631.50. 

For a second cause of action the libel allèges that the libelant was the 
owner of the scow or dumper Atlanta, a vessel without motive power, and 
used for the carriage of cargoes through the waters of the harbor of New 
York and its tributaries and that on July 29, 1914, the scow was dellvered by 
libelant to respondent under a charter and in a sound and seaworthy con- 
dition, and that the scow while in respondent's exclusive possession and 
being used by it, was injiu'ed while taking on a cargo of material at the 
Cranford dock in the borough of Brooklyn. It is then alleged that while in 
tliis injured condition the vessel was returned to libelant and was repaired, the 
amount of the damages amounting to the sum of $111.11. It is then alleged 
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that the damages aforesaid were not due to the faiilt or négligence of libelant, 
but were solely caused by (he respondcnt. A decree under thèse two causes 
of action was asked In the sum of $742.61. 

The respondent flled Its answer in wliich is stated that it had chartered 
the scow Olympia and the scow Atlanta to the Cranford Company, and that 
if either scow sustained any damage it was wliile they were in tlie service of 
the Cranford Company, and not through any fault of the respondent, its 
agents or employés, but through the omission and carelessness of the niaster 
in charge of the resi>eetive scows, the employé of the libelant, or through the 
carelessness of the Cranford Company and Its employés. The Cranford Com- 
pany was brought in by pétition of respondent under the tifty-ninth rule in 
admiralty (29 Sup. Ct. xlvi). The District Judge found the Cranford Com- 
pany primarily liable. The damages were fixed by consent at Ji;C9:i.50, whlcli, 
with the interest and costs, made a total of $868.50, and a decree was entered 
for that amount agalnst the Cranford Company, and in case libelant should 
be unable to collect that sum from it then tliat libelant shovild hâve exécution 
agalnst the respondent. On this appeal the amount of the damages is not 
disputed, but the Cranford Company disputes liability. 

Grout & McKinney, of New York City (Edward M. Grout and 
James F. McKinney, both of New York City, of counsel), for appel- 
lant. 

Alexander & Ash, of New York City (Mark Ash and Edward Ash, 
both of New York City, of counsel), for appellee Healey. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellee Moran Towing & Trans- 
portation Co. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). It 
appears that the Cranford Company had a contract for the construc- 
tion of a certain portion of a Rapid Transit subway in the borough of 
Brooklyn. It also appears that the Cranford Company then entered 
into a contract with the Moran Towing & Transportation Company, 
which contract is in writing and under seal, for the delivery of its ex- 
cavated material at its Gowanus Canal dumping hoard to scows or 
dumpers of the latter. The agreement recites the subway contract and 
stipulâtes that in the subway work "it will be necessary to dispose of 
excavated material which will be composed of earth, sand, gravel and 
boulders." It déclares that "the expression 'material' used in the con- 
tract shall he construed to include earth, sand, gravel, and such bould- 
ers as will not exceed what is commonly known as two-man stone size, 
and other unobjectionable material which may be taken in by the 
Cranford Company." It states that the Cranford Company has ar- 
ranged "to transport its excavated material to its dock on the Go- 
wanus Canal * * * so that the earth may be dumped from the 
dumping board there installed into scows." It also states that the 
Moran Company proposes to supply dumpers and scows "to receive 
such material at said dock" and "dispose of said earth, sand, gravel, 
and boulders." And it further states that the Cranford Company 
agrées to provide a floating depth of water at ail stages of the tide, 
to keep the entrance to the dumping board f ree from obstructions, "use 
due care in boàrding ail boats, and be responsible for ail damages 
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caused by tlie carelessness or négligence of its employés." It agrées 
Ihat the Cranford Company will provide berth at its docks for the load- 
ing of above-mentioned boats, where there will be sufficient vvater to 
float scows and dumpers ;.t ail stages of the tide. And the Cranford 
Company agreed "to hâve the entrance to dumping board free from 
obstruction, either floating or otherwise, so that ingress and egress 
may be readily had at ail times." 

The above are the pertinent provisions of the agreement between the 
Moran Company and the Cranford Company. And for the perform- 
ance of this contract the Moran Company chartered from libelant the 
two dumpers, the Olympia and the Atlanta, and they were sent to^ 
the dumping boards to be loaded. While so engaged in September, 
1914, the Olympia was damaged on two occasions by reason of heavy 
stones being dropped into the pockets by the Cranford Company while 
loading the dumper, and on one occasion by reason of her grounding 
at the dock of the Cranford Company while she was being loaded. 
The Atlanta was also damaged by the négligent dropping by the Cran- 
ford Company of a heavy stone in one of her pockets. The damages 
complained of consisted in the bfeaking of planks in the bottoms of 
the pockets by the dropping of the heavy stones, together with certain 
damage to the bottom of the Olympia by her grounding. 

The libelant contends that the heavy stones which caused the in- 
juries in the bottom of the pockets were much larger than two-man 
stones, and that the dropping of them intq the dumpers without the 
usual précautions being taken of first dumping a quantity of dirt in 
the dumpers to break the force of the dropping, as is alleged to be 
the custom when heavy stones are dropped into a dumper, was négli- 
gence. And the injury to the Olympia by her grounding is claimed 
to be a violation of the express provision of the contract already quot- 
ed which made it the duty of the Cranford Company to provide a berth 
where there would be sufficient depth of water "at ail stages of the 
tide." 

[1-3] A dumping board, to which référence bas been made, consists 
of an elevated structure of timber, which in part overhangs the water 
to enable a scow to go under it. A portion of the board (called a tip- 
ple) is hinged so that it may be tipped up after material is deposited 
on it from an inclined plane or slide over, and from which the ma- 
terial is deposited by gravity in the scow. Such a board bas to be 
constructed a sufficient distance above the water that at high tide any 
style of scow may corne under and take on a load. The customary 
height of the board at high tide is 12 to 14 feet, and at lower water 
the fall from the board to the bottom of the gâtes of a dumper is 
approximately 19 feet. The chief engineer of the Cranford Company 
testified at the trial that a 100-pound stone (one within the two-man 
limit of size) falling a distance of 16 feet would strike with an impact 
velocity of 3,200 foot pounds, which means that the force is sufficient 
to raise 3,200 pounds one foot. He testified that a stone so falling 
might break a plank, but whether it would or not would dépend upon 
the thickness of the plank, the kind of wood in the plank, the shape 
253 F— 22 
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of the stone, and various other matters. This testimony was quite 
indefinite, and o£ no value by itself in helping to a solution of the case. 

The contract provided for boulders which were not to exceed "two- 
man stone size." If boulders were dumped which exceeded that size, 
and damage resulted, the Cranford Company was clearly responsible ; 
and, if stones which did not exceed the "two-man stone size" were 
dropped, it was the duty of the Cranford Company to use reasonable 
care that injury might not resuit therefrom. There is testimony in the 
record, apparently from a disinterested witness, a foreman carpenter 
in a shipyard who signed the survey on the Olympia, that he saw in 
the Olympia at the time of her first injury a stone of about three feet 
in diameter which two men could not lift, but which five or six men 
might "if they could get a good grip on it"; and the captain of the 
Olympia testified that the stone weighed 600 or 700 pounds. He tes- 
tified respecting the second injury the Olympia received that the stone 
weighed about 400 or 500 pounds ; and the captain of the Atlanta tes- 
tified that the stone which was dropped into her pockets was very 
large and weighed about a ton. We know of no reason for discredit- 
ing the testimony of thèse witnesses- 

But if we assume that they were mistaken it would not relieve the 
Cranford Company from liability. The président of the Moran Com- 
pany testified that the custom in New York was wben stones were to 
be dumped to "take the cars that we are sure the boulder dirt is in, 
and make a cushion for any stones that we bave to dump." They 
dumped a load of soft dirt into the pocket to form a blanket which 
would absorb the shock of the falling stones. The évidence on this 
point is very clear so far as the injury to the Atlanta is concerned. 
The captain of that scow was asked whether, when the stone came 
down there was anything in the pocket of the scow, any dirt; and 
he replied that there was nothing in it. Stones large enough to break 
the planks in the dumpers should not hâve been dropped without tak- 
ing the usual précaution of first dumping a covering of soft dirt into 
the pocket. It is true that it does not affirmatively appear whether 
the précaution was taken in the case of the Olympia; but, as the in- 
juries resulted from dropping large stones into her pockets, it may 
not he unf air to présume that the parties in charge carried on their 
work on both boats in the same way. 

The fact that, after the Olympia was injured the first time by the 
négligent loading of the Cranford Company and repaired, the dumpers 
were returned to the latter, is said to constitute an insurmountable 
estoppel as against the Moran Company, and it is claimed that "it 
assumed the risk and cannot shift it." If that be true, then, if a 
person traveling on a railway train is injured by the négligence of its 
employés, and after he recovers therefrom again travels on the same 
railway, he assumes the risk of any injury arising from the like nég- 
ligence. Surely such an argument would not be seriously advanced 
by any one, and certainly not by the distinguished counsel who made it. 

In the argument in this court counsel for the Cranford Company 
contended that that company in any event is not liable for, an item of 
$433.50 for the expense of the survey of September 14, 1914, made 
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after the second injury to the Olympia covering the damage and the 
demurrage incident tliereto. It is enough to say that under the as- 
signment of error no mention is made of the matter now objected to. 
And no objection was raised at the trial in the court below. In the 
opinion of the District Judge he says: 

"Ko fault vvaa alleged in the metliod of maUlng the repair, and it is 
necessary to assume, therefore, that the removal of thèse planks and their 
restoratlon was a proper item in repairing the damage caused by leaUage." 

It seems that when the dry dock people got possession of the boat 
they removed three planks froni her bottom to get the water out of 
her. Thèse planks the Cranford Company claims were perf ectly good, 
and they say that the vessel was then found to be so out of repair 
from causes not the fault of the Cranford Company that 12 planks 
were put in her and other gênerai repairs were made, for which the 
Cranford Company cannot properly be charged. But for the reason 
stated we are not at liberty to consider the point. This court is com- 
pelled to hold that the évidence shows that the injury to the Atlanta 
and the injuries to the Olympia were caused by the négligence of the 
employés of the Cranford Company in dumping the boulders into 
thèse scows without due care, as well as in permitting boulders larger 
than the contract permitted to be dumped at ail. For the damages so 
caused the Cranford Company must respond in damages. 

As to the injury occasioned to the bottom of the Olympia by ground- 
ing the case is equally clear. The contract expressly made it the duty 
of the Cranford Company to berth the boat at a dock having a sufiii- 
cient depth of water to float her at ail stages of the tide. The cap- 
tain of the Olympia testifies that while she was being loaded he no- 
ticed she was lying with the bottom touching the bed of the water and 
that two or three times he told those engaged in loading the boat to 
stop because she was touching bottom and they continued loading, and 
then they sent for a tug to pull the scow out and that the scow could 
not "budge at ail." There is no doubt that, when thèse boats were 
chartered to the Moran Company, they were in a seaworthy condition, 
and that that company was bound under. its.,eontract to return them 
in as good condition as it received them, reasonable wear and tear 
excepted. It did not do so, and is therefore liable. But as the damage 
to the boats was occasioned by the fault of the Cranford Company, 
which has been brought into the case under the fifty-ninth rule, the 
latter is primarily liable, with a right in the libelant to recover from the 
Moran Company, should she be unable to coUect the amount of the 
decree from the Cranford Company. 

Decree affirmed. 
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MOESE et al. v. TIT>LOTS0N & WOLCOTT CO. 

(Circuit Court of Appeals, Second Circuit. June 10, 191S.) 

No. 175. 

1. CoNTRACTS <S=>2.3 — Meeting of Mi.\ds — Additionai. Aorebment. 

Where défendants aocepted plalntltf's pro])()sal to buy notes of a cor- 
poration to be organized by défendants, the notes to be secured by a 
mortgage on sbips, plaintitï's deiuand for an abstract of title, and that 
the deal be not consummated untll title was approved by its attorneys, did 
not warrant défendants in repudiating the agreement on the ground that 
tliere was no meeting of the minds, for the oCfer was impliedly conditioned 
that title was good. 

2. CoKTRACTS <S=o28(.3) — Action — Evidence. 

In an action for profits whlch plaintiff clairaed to hâve lost because of 
défendants' breach of an agreement whereby plaintiff was to purchase 
notes of a corporation to be organized by défendants, the notes to be se- 
cured by a mortgage on a fleet of shlps, évidence held to warrant a findmg 
that a binding contract had been entered into. 

3. CoRPOKATioNS <S=>30(5) — Actions — 1<;vidence. 

In an action for breacli of an agreernent whereby plaintiff waa to pur- 
chase notes of a corporation to be organized by défendants, the notes to 
be secured by mortgage on shlps, held, that défendants could not escape 
liabillty on the ground the contract was one of proraoters, whlch défend- 
ants were maklng as agents for a corporation then In existence, whose 
name was not dlsclosed. 

4. COBl'OEATIONS ®=21S — CONTEACTS BY StOCKIIOLDERS — PER.S0NS BOUND. 

Where persons agrée that a corporation shall do a certain thlng, whlch 
they can compel it to do because of thelr ownership of a majorlty of the 
stock, the corporation is not bound by tlie agreernent; but such persons 
bind themselves Indlvidually, unless the agreernent spécifies to the con- 
tra ry. 

5. Appeal and Ebkor iS=>273(.5) — Eeview — Sufficiency op Objections Be- 

LOW. 

A gênerai exception to a portion of the court's charge, whlch did not 
speclflcally point out the error relied on, Is insufflcleut to warrant an 
appellate court In revlewing the same on error. 

6. CoNTRACTS <3=>346(3) — Actions — Défenses — I'leading. 

Where défendants repudiated a contract that plaintiff should purchase 
notes of a coriK)ratl6ïi"4hey were to organise, the notes to be secured by a 
mortgage on shli)s, and Iraposslblllty of the condition as to insuring the 
shlps was not pleaded as a défense, it cannot be relied upon. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the TiUotson & Wolcott Company against Charles W. 
Morse and another. Judgment for plaintiff, and défendants bring 
error. Affirmed. 

The plalntlfïs in error, défendants below, will be herelnafter referred to as 
défendants, and the défendant In error, défendant below, will be referred to 
as plaintiff. The plaintiff is a corporation organized under the laws of the 
State of Ohlo, wlth its place of business in the city of Cleveland. The défend- 
ants are citlzens of the state of New York and résidents of the Simthera dis- 
trict thereof. 

The action Is for breach of contract. Tlie complainant allèges that the plain- 
tiff agreed to purchase notes of a corporation to be organized by defendMu's, 
whlch notes were to amount to $555,084, for the prlce of !i!ùl8,0()0, and it mI- 

igr^For other cases see same topic & KBY-NUMBBE in ail Key-Numbered Dlgests & Indiixis 
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leges tliat; tlie défendants undertooli thut the transaction should l)e carrled ont 
by the cori)i>ratlon, and afterwards reimdiated the agreeinent. 

The ansvver is a seneral déniai, excei>t it siates that "tliere were negotiations 
Ijetvveen the idaintiff and the défendants, for the purpose ot agn^eiriK, if 
possible, upon a oontract under whioli the plaintltï was to make a loan iipon 
tlie crédit of some or ail of the ships named in the complaint ; but tlie plaln- 
tlff and the défendants failed to agrée upon the ternis of sueh loan. and no 
contract was entered into between the i)laintlfl: and Ihe défendants with 
respect thereto." 

The case was tricd before Judge (irubb and a jury, and a verdict was re- 
turued for the plaintifT in the sinn of ,^31,416, with interest at 6 per cent, f roni 
Mardi 16, 1910. The assignment of errors covers 21 printed pages. The com- 
plaint States three causes of action. 

The first cause of action as stated in the complaint is that In the montlis of 
January and Febriiary, 1916, tlie défendants negotlated with tlie plaintiff f(n' 
a loan to be made by it to the United States .Steamship Company, or another 
coriioi'ation whlcli was then being or had already beeii organized by the dé- 
fendants and certain associâtes of the défendants, for the purjiose of owning 
tlie steanishiiis Huron, William Castle Rhodes, St. Paul, and Minneapolls, said 
loan to lie evidenced by notes seeured by mortgage upon said vessels; it was 
thereupon agreed between the plaintiff and défendants that the plaintlfl: should 
purchase notes of such corporation ainountlng to $280,000, in considération of 
a loan by the plaintiff to snch corporation of $2(>(>,000, bearlng interest at 6 
per cent, per annum, and seeured by blanUet mortgage upon said four vessels ; 
that it was further agreed that the notes should mature in the ainount and at 
the dates speclfied ; that it was further agreed that the said notes should be ex- 
ecuted by said lUiited States Steamship Company, or other corporation organ- 
i>;ed by tho <lefeiidants for such purpose, and that a blanket mortgage should 
be exw-uted securing same by such eori>oration covering ail of said vessels, and 
that there sliould b<> jiroper Insurance covering the perlod of transit to the 
coast. rehuilding and refittlng of the said ships upon arrivai at the coast, and 
for ail subse(|uent oi)erations; that défendants repudlated their agreenient on 
Mardi IG, l!)lti, and plaintiff has been prevented by Ihe défendants from 
making such loan to the said l'nited States Steamship Company, or any other 
Company owning and operatlng said steamships; that the plaintiff has been 
damaged in the sum of .i;i-J,(X)0, belng the profit or commission that would hâve 
been earnfxi by it uixm said loan. 

The swond cause of action as stiitcd in the complaint, repeating the préviens 
allégations, allèges that during the pendency of the negotiations the défend- 
ant appUed for a further loan to be made on the security of three other vessels, 
to wlt, McCuUough. Owego, and Chemung, said loan to be evidenced by notes 
seeured by mortgage uiion said vessels; that it was thereupon agreed be- 
tween the plaintiff and défendants that the plaintiff should purcliase notes 
of such corporation, or other corporation whlch was then being or had al- 
ready been organi/ed by the défendants for the purpose of owning the said 
steamships, amounting to $450,000, in c-onslderation of a loan by the plaintiff 
to such corporation of $412,500, bearlng interest at the rate of 6 per cent, per 
aunuui and seciired by blanket mortgage upon said three vessels ; that it was 
further agreed that the said notes should mature in the amount and at the 
dates specifiiMi ; that It was further agreed that the said notes should be 
executed by said United States Steiunship Company or another corporation 
orgaiiiz«:>d by the défendants for such purpose, and that a blanket mortgage 
should be executed securing same by such coi-poration covering ail of said 
vessels, and that there should be proper Insurance covering ail the opérations 
of said steamships; that in the course of the negotiations the steamship 
Chemung was sold, and, with the consent of the plaintiff, the stlpulated notes 
were reduced by $175,000, making the net amount of the notes $275,000, and 
the net amount of the loan $252,084, yielding a profit or commission to the 
plaintiff of $22,916; that on March 16, 1916, the défendants repudlated thelr 
agreenient and refused to complète the transaction, and the plaintiff lias been 
damaged in the suni $22,916, together with the légal services and expenses in- 
curred in the draftlng of the mortgage of $443, making a total of $23,359. 
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The tlilrd cause of action as stated in the complaint, repeating the previous 
allégations, is that In the months of January and Febmary, 1916, the défend- 
ants negotiated with the plaintiff for a loan to be made by it to the United 
States Steamship Company, or another corporation which was then being or 
had already been organized by the défendants and certain associâtes of the 
défendants, for the purpose of owning the steamshlps Huron, William Oastle 
Khodes, St. Paul, Mimieapolis, MeCuUough, Owego, and Chemung, said loan 
to be evidenced by notes secured by mortgage upon sald vessels. It was 
thereupon agreed between the plaintiff and défendants that the plaintiff 
should purchase notes of su eh corporation, of which the défendants should 
procure the exécution, amounting to $T60,000, in considération of the loan by 
tlie plaintift to such corporation of $678,500, bearing interest at 6 per cent, per 
annum, and secured by blanket Diortgage upon said vessels ; that it was fur- 
ther agre*d that the said notes should mature in the amount and at the 
dates spedfied. It was further agreed that the said notes should be secured 
by the said United States Steamship Company, or another corporation or- 
ganized by the défendants for such purpose, and that a blanket mortgage 
should be executed covering ail of said vessels and that there should be 
proper Insurance covering the period of transit to tlie coast, rebuilding and 
refitting upon arrivai at the coast of such ships as were upon the Great Lakes, 
and proper Insurance for ail of said vessels for their subséquent opérations; 
that in the course of the negotiations the steamship Chemung was sold, and 
with the consent of the plaintiff the amount of the stipulated notes was reduc- 
ed by $175,000, making the net amount of said notes $555,000, and the net 
amount of said loan $518,084 ; that the plaintiff has been damaged in the sum 
of $37,359, being the amount of the profit and commission which it would hâve 
earned upon said loan as reduced, as aforesaid, together with légal services 
and expenses incurred in the drafting of the mortgage of $443. 

The plaintiff has obtained a verdict in the sum of $31,4116, with interest at 6 
per cent, from March 16, 1916, and judgment has been entered in the sum 
of $33,810.51. 

Beck, Crawford & Harris, of New York City (James M. Beck and 
Joseph W. Goodwin, both of New York City, of counsel), for plain- 
tiffs in error. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett,, 
of New York City, of counsel), for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). The 
action is upon a contract which, if made, was made by letters, by 
téléphone communication, and by conversations. The existence of 
the contract was denied by défendants, who, admitting the negotia- 
tions, claimed that they never reached the stage where both parties 
agreed to the substantial terms, and the question whether the con- 
tract existed was therefore submitted to the jury under appropria te 
instructions. The parties began their negotiations on January 28, 
1916, in Cleveland, Ohio, and on that day a letter was drawn up 
and signed by Mr. Tillotson, as président of the Tillotson & Wol- 
cott Company, the plaintiff herein. The last paragraph of the let- 
ter read: 

"An acknowledgraent of this letter will be considered an acceptance, and 
we will then proceed to hâve the appraisal and classitication made." 

At the end of the letter there is indorsed thereon on the follow- 
ing day the words : "Accepted January 29th, 1916. B. G. Higley" — 
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the latter being one of the défendants herein. The important por- 
tions of the letter are as follows : 

"Referrliig to oiir conversation of this aftemoon, we understand that you 
and yonr associâtes liave recently purchased four steamers, fonnerly owned by 
the Mutual Transportation Company, for the sum of $560,000, the steamers 
being the Iluron, the William Castle Rhodes, the St. Paul, and the Mlnneapo- 
lis, and that you propose to make such changes as are neeessary to fit them 
for the océan trade. * ♦ • \Ve further understand that thèse boats are 
to be placed under a new corporation and that you désire to borrow 50 per 
cent, of their sound value as determlned by appraisers of our sélection and 
meeting wlth your approval, and for this purxwse we wlU want Mr. Horatio 
N. Herriman of this city, or some représentative of the American Shlp Build- 
ing Company. 

"We are willlng to make you a one year loan, to be dated February 1, 1916, 
payable with Interest at the rate of 6 per cent, per anjium payable semi- 
annually, at the (Juardian Savings & Trust Company, Cleveland, trustée, and 
to pay you nmety-five and aecruëd therefor — subject to the following condi- 
tions: (1) The mortgage is to be the usual marine form, and Is to provide 
that fuU lire and marine and P. & I. Insurance be carrled. (2) The vessels 
are to receive Lloyd's classification before the loan Is made. (3) AU excess 
eamings, pending the payment of the loan, are to be deposlted with the 
trustée. In order to save you Interest, we are willlng to hâve the mortgage 
provide that ail or any part of the bonds may be called at 101 at any time 
after three months by giving thirty days' notice. (4) AU proceedings incident 
to the issuance of the mortgage are to be under the supervision of Messrs. 
<îoulder, Whlte & Gray of Cleveland, who wlU give us their opinion. 

'"We understand that your coi-poration will be affiliated with or a part of 
TJnited States Steamship Company, recently organized under the laws o£ 
the State of Maine, and Ifnited States Steamship Company, organized under 
the laws of the state of New. York. It is mutually agreed that we shall hâve 
the right to name a Cleveland director." 

A few days after this letter was signed Tillotson leamed that 
Charles W. Morse, the défendant, was associated with Higley in 
the enterprise, although Morse's name was not in the list of his as- 
sociâtes as given in the above letter of January 28th. Thereafter 
most of the correspondence and téléphone communications that Til- 
lotson had concerning the matter were with Morse or his office, and 
there were a good many letters, a good many téléphone messages, 
and some telegrams. On February 3d Higley gave a letter to a Mr. 
Sherman and a Mr. White, the président and treasurer of the several 
corporations which he stated had entered into contract for the pur- 
chase of the steamships named, and he added : 

"They hâve the authority to exécute neeessary papers for obtàinlng mort- 
gages on each of the several ships. We would thank you, if you could ar- 
range to give them a check for 50 per cent, of the valuatlon of each boat, you 
to be protected by bill of sale pending completion of mortgage. If you wlsh 
tliis ail in one conipany, we liave organized the United States Steamship Com- 
pany of New York, and the matter can be arranged In a like manner through 
that coi^oration. I belleve we hâve conformed to ail you require in this mat- 
ter and hope you will expedite the same." 

On the same day Higley wrote a second letter which was as fol- 
lows : 

"Conflrming your letter of the 28th of January, the separate paragraphs con- 

tainetl therein regarding the four Lake boats: The flrst condition is ail rlght. 

The second condition, we will need the loan before the Lloyds classification 

. is made, but wlU not put the vessel to sea until it is classified, We believe 
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that ail other conditions are correct. Regarding tlie three otlier bouts, tlio 
McCullough, Chemung, and Owego, tlie above conditions do not apply." 

On February 4th Morse telegraphed Tillotson that he wanted to 
arrange loan Monday morning and "can give you bill of sale of each 
ship pending légal matters and insurance." And thereupon Tillot- 
son wrote Higley : 

"It would l)e impossible for us to effect a loan on Monday for several 
reasons : (1) The trust deed and bonds conld not be préparai so soon. (2) We 
bave not yet received the détails of tlie insurance polieics. As I stated to you 
while you were hère, this insurance matter is almost tlie niost iini>ortant thing 
pertaining to the loan. We niust luive a policy that is absolute in its terms 
and oue which will meet the approval of our counsel. * * * It will be 
necessary, in our judgnient, to bave one niortgage on tlie three boats, and so, 
in order to save time. it may be best to use the United States Steamship Com- 
pany of New York organlzation." 

On February 18th Tillotson wrote Morse as follows: 

"Our position has been the same froin the very flrst time that we talked to 
Mr. Higley, which was over two weeks ago. In order to hasten events, at your 
and Mr. lligley's request, Mr. House and I \isited :Xew York a week ago 
Wednesday ; and in each Instance we hâve niaintained tiie same position, 
that we niust hâve fleet mortgages, one on the Cheinung, Owego, and McCul- 
lough, the other on the four other boats. Ilad the insurance been obtained, the 
papers could hâve been prepared betore this and our money would hâve been 
forthcoming. In order to save time, now, we strongly recommend that you 
cause the company to be organized, with the nien whose names you gave us 
while we were in New York as offlcers and directors ; let tliis company take 
over the McCullough and the Owego, and the Chemung later when she is 
ready. Upon tJie approval of our c(mnsel of tlie companies and the polides 
of the proeeedings incident to the organlzation of your company, we will ad- 
vance the proportion of funds required and later the proposition of the Che- 
mung. ïhis can ail be done by Monday or Tuesday, and It is the only feasible 
way to do it. We had hopod that you would send some one hère to-day au- 
thorized to act for you, in order to facilitate matters for you." 

On the same day Morse wrote the complainant, stating that they had 
organized the United States Steamship Company which would oper- 
ate the vessels, and giving the names of the persons who had eonsent- 
ed to serve on the board of directors and who were to be elected the 
next day. The letter continues : 

"We are sending to you to-night Mr. Hexamer, of Parsons & Co.7 Who' will 
hand you this letter and give you ail the information regardlng insurance. We 
can't see wliere we could need anything more, but pending thèse affairs we 
would like to bave .$87,500 depcsited to-raorrow, and we will give you bill of 
sale from the Erie Kailroad Company direct to you or anybody you may name 
for the ship, which guaranteea title. If it is not direct from them, they must 
guarantee the title, as that is the agreement with us. We can flx the Owego at 
your convenienee. The four I^ake boats, Huron, Minneapolis, St Paul, ana 
William Oastle Rhodes, we would Uke to take over next week and hâve you 
advance on the same. The Salvage Association will send a maii to-morrow to 
BufEalo to get a valuation on the four ships that are tliere. For thèse four 
ships we paid $560,000, and we présume you will lend $280,000 on the four, 
which with the $450,000 on the other boats makes $730,000 altogether." 

On February 21st Tillotson wrote Morse: 

"Your letter of Febi-uary 17th was just received this morning. Therë are 
two things that I do not seem to be able to impress upon you. Our require- 
nients are: Flrst. That the issue is to be a fleet issue; Oiat is, one mortgage of 
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$450,000 on the three boats. We must know promptiy wliiit the naine of the 
Company will be wliloh Is to niiiko the mortsase. Secoiul. That the vesscls 
must be insured to their fiiU insiiraVile value, Mr. Hexamer rtijorts that he eau 
probably place very close to the api)niised valuf^ ou each Iwat. Three weeUs 
bave elapsed since we first disciissecl thls matter with Mr. Ilicley, and the 
bonds should hâve been out long before tliis. Jlr. Ilexaiuf-r bas Mr. Goiilder's 
requirement.s — one of them beins that you will hâve to j^et the abstracts at 
once and send them on for approval. Wlth the title estaljlished. the niortgasîe 
can probably be drawn wlthin two or three days, and we will take ono tem- 
porary typewritten bond pending the printing of the detinlte bonds. FuU In- 
surance nmst aecompany ; the insurauce polieies must be ready whon the 
mortgage is ready for record." 

On February 26th Morse wrote Tillotson: 

"We would like to Ijorrow on thèse shiiis, on each shiji or on the four sblps 
together, as you prêter, one-half of whatever they are valued at, not to exceed 
?!70.000 on each sbij), as we paid for them ^1-10,000 aiilece. We hâve alrcady 
settled for the Owego and the Mct'iillougli, and niadc a paymeut on the Che- 
niung, so we feel no hurrv abont thèse ships. The iirice we paid for the 
Owego is .r.2ô.O0O. for the Mctndlougb ifl75,00O, and for the (îh(-inung !|;:!2,"),000. 
Tlie Cheniung wiri not b(> liiiisbed until the Ist of April. If you want to lend 
50 per cent, on thèse three ships for one year at (i per cent, and 5 per cent, com- 
ndssion, we would take the nicau'y on ail seven. We would agrée to deposlt 
with you monthly froni the earnings of the vessel one-twelfth of the amount 
of the loau with tlie right to take the bonds up. Tlie four Lake boats we 
woiUd like determined on Tuesday and we would like you to i>ay the money 
over right away. ïhe three l'h-ie lioats that are hère you ean arrange at your 
eonveidence. We woidd prêter not to issue bonds, except possibly to the 
Trust Company on loau. Rut you can do as yoii like. The Insurance as you 
know is aUead.y provided for. The organization of tUe coniininy is fixed as we 
bave before written you. and if you do u<jt scll bnuds .vou eau take the nanie 
of the steamships in anyliody's nanu' which you niay designate, or you can take 
it in the nanie of tlie steanishiii coiiipany we bave ovganized and take a mort- 
gage back with a note of the com]iauy." 

In reply Tillotson wrote Morse on February 28th: 

"We hâve explained to your counsel that it would he Imiwssible for us to 
advance money ou any boats until our couuscl bas seen the ahstracts on theni 
and the mortgage has beeu i)repared. We bave been ready for two wceks to 
make the loau, which lias Ix^n the resuit of so niuch téléphone conversation 
and correspondence. ilr. Eaton knows exac-tly wliat is re<iuired. We will pay 
you, as heretofore indlcated, .$412,500 for $4,ôO,(IOO of bonds on the ("hemung, 
Owego, and McCullough, payable on or b<'fore one year after date. The mort- 
gage is to be in the usual marine form and is t(j provide for full insuranc-e, as 
detailed to Mr. Eaton, and a sinking fund of one-sixth of the next tnaturing 
Interest and one-twelfth of the principal to be deposited with the trustée eacn 
month : the iiayments into the sinking fund for pi-incipal to be u.sed, if you 
désire, for retiring ail or any part of the bonds upon thirty days' notice at 
101. We a.ssume that the four I.,ake boats eau be sent Ihrough the canal, and 
that they can he fully insured pending their arrivai at sonie point for recon- 
struction. With this assumption, and the assurance that the neeessar,\' 
changes are to be made and paid for, in order that the boats can be classifted, 
so as to receive full marine Insurance for coastwise trade, and Mr. Goulder or 
bis finn advise us that the title is good, we will advance up to $280,000 on 
bonds at 92 and interest, iissuming, of course, thtit your estimâtes of value are 
sustained. Wbtle the Guardian Savings & Trust Company will, I think, if 
necessary, advanœ the money pending the préparation of the mortgage, It 
is oiily a question of a few days when thls can be done. Mr. House assures 
me that he very mueh prefers to bave it done in the usual order. It is, of 
course, understood that ail other détails of the proposai submitted to Mr. 
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Higley, including the payment of costs inddeiit to the issue, etc., are to be 
carrled out." 

On March 7th Tillotson wrote Morse : 

"You can Imagine our surprise wben we learned from Mr. Eaton that tho 
Chemung had been sold and that you were reducing the amount of bouds hy 
$175,000. This action is entirely agreeable to us provided we do not lose there- 
by, and we, of course, shall eipect that the $15,000, or thereabouts, which was 
the discount on $175,000 bonds ag&inst the Chemung, be paid to us." 

On March 16th, Eaton, one of the attorneys for défendants, wrote 
the plaintiff company as f ollows : 

"On my retum to New York after my conversation wlth you yesterday, I 
flnd that it is impossible for us to meet the conditions Imposed by the Guardian 
in connection with the proposed loan about which we hâve been negotiating, 
and we are therefore reluctantly obliged to accède to your suggestion that 
the proposition be canceled. This is a matter of regret to Mr. Morse, as I 
realizo it is to you, but under the circumstances there is nothiug further that 
can be done." 

In reply to the above, Mr. Milligan, the vice président of the plaintifï 
Company, wrote: 

"We hâve your letter of March 15th, signed by Mr. Eaton, to the effect that 
you are obliged to caneel your sale of bonds to us. In view of the fact that 
Mr. Tillotson had thi.s mattpr in charge, your letter will be referred to hinx 
upon bis return from the South this weeU." 

And on March 21st Morse wrote Milligan: 

"Your favor of the 20th at hand. We know of no sale of bonds to you which 
you mention in your letter, and we know of no cancellation on our part. We 
surely tried hard enough to do business with you and regret very much that 
we could not." 

If a contract existed, it evidently was intended that it should be can- 
celed by the letter of March 16th. Milligan, to whom the letter was 
addressed, had his attention called to the statement that défendants 
were "reluctantly obliged to accède to your suggestion that the proposi- 
tion be canceled," and he was asked when on the stand whether he had 
made any such suggestion. And his reply was : "Absolutely not." 
The writer of the letter of cancellation testified that in an interview in 
Cleveland, on March 2d, with the président of the plaintiff company, 
the latter said to him that the whole matter was in quite unsatisfactory 
shape, and "that they did not seem to be making any progress at ail to- 
ward bringing the transaction to a close, and he added that that was 
the more unsatisfactory to him because he did not suppose that he had 
any definite contract with Mr. Morse in regard to it." But the prési- 
dent of the company was then recalled to the stand and asked whether 
he had ever made any such statement, and denied absolutely that he 
ever did. He was then asked, "How certain are you that you did not 
make such a statement?" The answer was, "I am very positive, sir." 
There was hère a disputed question of fact, and évidence which justi- 
fîed the jury, if they believed it, in concluding that the contract, if one 
existed, was canceled by the défendants. 

[1] The défendants assert that the minds of the parties never met, 
that one of the conditions of the agreement was that the attorneys for 
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the plaintiff were to be furnished with abstracts of title to the ships 
and that they were to examine them, and that the deal was not to be 
consummated until the title was approved. In the letter dated Febru- 
ary 28, 1916, written by the président of the plaintiff corporation the 
writer stated that, when the attorneys "advise us that the title is good, 
we will advance up to $280,000 on bonds at 92 and interest." And 
there is no évidence in the case that, when défendants on March 16th 
canceled the agreement, the plaintiff's counsel was satisfied that the ti- 
tles were good or that he had rendered any opinion on that subject. It 
will no doubt be conceded that an offer to sell implies that the title is 
marketable. And if an offer to sell is made by A. and accepted by B., 
subject to the title being found good upon examination, it hardly seems 
that the words "subject to the title being found good" import any new 
term into the acceptance, so as to prevent a meeting of the minds upon 
the offer as made. 

In Hussey v. Horne-Payne, L. R. 8 Ch. Div. 670 (1878), an offer was 
made to sell land for a specified sum of money, and the offer was ac- 
cepted "subject to the title being approved by our solicitors." The 
défendants afterwards declined to complète the sale, the title not yet 
having been approved, and the plaintiff claimed spécifie performance. 
The Vice Chancellor had held that the offer had been unconditionally 
accepted, and the demurrer was overruled. The case was carried to 
the Court of Appeal, where it was reversed, and the demurrer was 
sustained. In his opinion Jessel, M. R., said: 

"The expression 'subject to the title being approved by our solicitors' ap- 
Iiears to me to be plalnly an additlonal term. The law does not glve a right to 
the purehaser to say tliat the title shall be approved by any one, elther by bis 
eolicitor, or his conveyancing counsel, or any one else. AU that he is entitled 
to require is what is ealled a marlietable title, or, as it is sometimea called, a 
good title. Therefore, when he puts in 'subject to the title being approved by 
our solicitors,' he must be taken to mean what he says; that is, to make it a 
condition that solicitors of his own sélection shall approve of the title." 

The case was carried to the House of Lords (L. R. 4 A. C. 311), 
where it was afifirmed, but upon différent ground. The House of 
Lords did not agrée with tlie Court of Appeal upon the point upon 
which that court decided the case. Upon that point the Lord Chancel- 
lor (Earl Cairns) declared that he was disposed to look upon the words 
"subject to the title being approved by our solicitors" as meaning — 

"nothing more than a guard against its being supposed that the title was to be 
accepted wlthout investigation, as meaning In fact the title must be investigated 
and approved of in the usual way, which would be by the solicitor of the 
purcliaser. Of course, that would be subject to any objection which the solici- 
tor made being submltted to décision by a proper court, if the objection was 
not agreed to." 

The thing sold in that case happened to be land ; but the décision 
would hâve been the same, had it been bonds or ships. 

Counsel for défendants, however, in this connection rely upon Vil- 
lage of Ft. Edward v. Fish, 86 Hun, 548, 33 N. Y. Supp. 784 (1895), 
which was afterwards afifirmed by the Court of Appeals (156 N. Y. 
363, 50 N. E. 973). In that case the plaintiff, the water commissioners 
of the village, had entered into an agreement with défendant to sell to 
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him certain water bonds, which they were to issue, for less thaii par. 
The agreement contained a provision stating that it was not to be bind- 
ing on the party of the second part unless certain attorneys, which it 
named, "approve of the regularity and validity of said bonds in writ- 
ing." The attorneys in question telegraphed the commissioners : 

"Think that the i>reseiit board of trustées must reorganize as wuter boara 
aud give new bonds before bonds can be issued." 

The water commissioners, regarding this as an adverse opinion f rom 
the attorneys as to the regularity and vahdity of the bonds, telegraphed 
to défendant that they withdrew from the agreement. They then sold 
the bonds to the state comptroUer. This was on July 28, 1893, and on 
August 4, 1893, the défendant notified the water commissioners that 
the clause in the contract reqviiring the approval of the attorneys was 
for his benefit, and that he waived such approval and demanded de- 
livery of the bonds or payment of damages. The court held that the 
contract to sell the bonds for less than par was illégal and void. The 
court, however, added that, when the plaintiff on July 28th was in- 
formed by the attorneys of their refusai to approve the bonds, the 
"plaintiiï then (if not before) was freed from any obligation to défend- 
ant under the contract." "On that date défendant was not bound to 
take the bonds. It follows that plaintiff was not bound to deliver 
them." The court admitted that the provision requiring the approval 
of the bonds was for the benefit of défendant and probably might 
bave been waived by him. "But he did not make such waiver," said 
the court, "until after plaintiff, as it lawfully might, had acted on the 
assumption that the contract was at an end. The waiver was too late." 

We do not challenge the correctness of the conclusion reached, and 
the case may easily be distinguished from the case at bar in important 
particulars, only one of which it is necessary to mention. It is évident 
that no contract at any time existed in the New York case between 
thèse parties, for the vvriting expressly declared that : 

'"This agroonituit Is not to be bindlng on the party of the second part unies.-" 
[the attorneys! approve of the regularity and validity of said bonds in vvriting." 

As the attorneys named never approved the bonds, of course the 
party of the second part never was bound ; and, if the party of the 
second part was not bound, the party of the first part was not bound. 
There is a clear différence between an agreement to sell "subject to 
the approval" of title by counsel and an agreement which déclares that 
the entire writing is not to be binding unless a certain thing happens 
which never happens. Hussey v. Horne-Payne was not referred to in 
the opinion in Village of Ft. Edward v. Fish. But, if we are wrong in 
thinking that any real distinction exists between Hussey v. Horne- 
Payne and Village of Ft. Edward v. Fish, we prefer to follow the for- 
mer in its application to the facts of this case. An acceptance which 
in terms is conditioned on what the law implies is a good acceptance, 
as it introduces nothing new into the contract. See Anglo-American. 
etc., Co. V. Prentiss, 157 111. 506, 42 N. E. 157; Ottumwa, etc., Co. v 
Ainley, 109 lowa, 386, 80 N. W. 510; Hubbell v. Palmcr, 76 Mkh. 
441, 43 N. W. 442 ; Page on Contracts, vol. 1, p. 78. 
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[2] The plaintiff does not daim that the writing of January 28th 
was a complétée! draft of the contract. It is not pleaded as such. The 
transaction was difficult and complicated, and a number of items re- 
mained to be gone over and agreed upon, and they were not ail defi- 
nitely settled until the mortgage agreement was drawn. The plaintiff 
contends that when that was drawn every doubtful or disputed point 
had been resolved and finally determined, and nothing remained to be 
added to it or subtracted from it. The writing of January 28th between 
Tillotson and Higley was that the plaintiff should purchase bonds to 
be secured by a mortgage on the four boats known as the Lake boats, 
and that this mortgage was to be drawn under the direction and ap- 
proval of certain specified attorneys of Cleveland. In the interview on 
March 2d between the plaintiff's attorney, Mr. White, and défendants' 
attomey, Mr. Eaton, of Boston, Mr. Tillotson said : 

"Now, we hâve agreed upon ail the détails of this loan. and we want j'oii 
[Wliite] to get right busy and draw the mortKage. and Mr. Eaton fi-epresenting 
défendants] Is ont hère for the piirpose of getting thèse détails cleaned up and 
out of the way just as fast as possible." 

He also at that time declared that the agreement was to put ail the 
boats under one mortgage. AU this was said without Mr. Eaton's 
contradiction. And White and Eaton worked together for several 
days, and drew up the mortgage, and it contained ail the terms, secur- 
ing notes to the amount of $730,000, which was reduced afterwards to 
$555,000, because of the sale of the Chemung. Mr. White had been 
employed for 17 years in the business of drawing such mortgages, and 
had drawn 200 or 300 of them. He testified that there were no unusual 
terms in the mortgage as finally agreed upon. He was asked on the 
stand whether Mr. Eaton objected to any provisions as unusual. He 
answered : 

"No; there was, of fourse, in framing the langiiage, some discussion as to 
,1ust the wording, or verbiage, or things of that kind ; but the drawing of the 
mortgage from the start to the finish was simply a friendly collaboration, 
without any différences." 

Mr. White was asked whether Mr. Eaton called up his principals 
during the course of thèse four or five days of negotiations. His an- 
swer was : 

"Mr. Eaton used the long dl.-itanee phone a number of finies. He would, of 
course, retire to another rooui, and I had no means of knowing wlth whoni 
he conversed, exeept as he would conie baek and say that he had received 
Word of something or other, and then we would go ou working wlth the 
mortgage." 

Then he was asked : 

"Did he make décisions after going to the téléphone whlch he was not able 
to make before going to the téléphone?" 

To which he replied : 

"I don't know whether he was able to before or not; but when we were 
discussing tlie différent phrases of the mortgage, I know he would go to the 
téléphone, and then come teck, and we would go on, and those imints would 
be arrangtHl, but whether he received authority from any one I don't know." 
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And Mr. Eaton, when on the stand, admitted that he was talking 
over the téléphone with Mr. Morse in New York. After thèse two at- 
torneys had completed the mortgage, Mr. Eaton said that Mr. White 
told him that he (White) wanted — 

"to go over It wlth Mr. Tyler, who had had a great deal of expérience with 
thèse mortKages for Mr. Tlllotson, and I told him of course I would want to 
take It back to Mr. Morse and to Mr. Blodgett [Eaton's partner] at my end 
of the Une." 

Mr. Morse was asked on his direct examination whether he ever au- 
thorized Mr. Eaton to make any contract in his behalf, and he an- 
swered : 

"I told him to go to Cleveland and to stay there until he got the money." 

The jury could draw their own conclusions from such a reply. The 
mortgage, however, was taken to New York and submitted to Morse, 
and some days later there was a meeting in New York, at which two 
of the plaintiff's attorneys and Morse and other of Morse's associâtes 
were présent. One of thèse attorneys was asked at the trial what, if 
any, objection was raised by Morse or any of his associâtes as to the 
terms of the mortgage agreement. He replied, "Absolutely none." He 
afterwards corrected himself, by saying that Morse wanted to hâve 
individual mortgages given, instead of a fleet mortgage; but that was 
not consented to, as being contrary to what had been originally agreed 
upon. And the jury was instructed with unusual particularity as to the 
circumstances under which they would be authorized, if reasonably 
satisfied from the évidence, to find that the minds of the parties had 
met upon the terms of the mortgage. 

This court is of the opinion that the défendants were not prejudiced 
by the instructions, and that there was sufficient évidence to warrant 
the verdict which was reached. It is évident that the jury did not ac- 
cept ail that Mr. Eaton and Mr. Morse testified to ; but that was their 
privilège. Mr. Eaton's testimony in certain particulars was flatly con- 
tradicted by others ; and Mr. Morse admitted on the stand that he had 
been convicted of a crime. The mortgage as drawn by the respective 
attorneys was not in the nature of an offer submitted by one party to 
another, and which was not responded to by the ofïeree. The ofïer 
had been made and accepted prior thereto, with certain détails left 
open, which had been determined when the mortgage was drawn. 

The action was brought upon the theory that a contract had been 
made between the plaintiff and the défendants for a loan upon the 
crédit of the ships named in the complaint, and that the use of the cor- 
porate form for executing the mortgage on the ships was for the con- 
venience of défendants, so that they should not hâve to assume any 
Personal liability. That seems to hâve been the theory of défendants 
themselves, when the answer to the complaint was filed; for after 
stating that there were negotiations between themselves and the plain- 
tiff, for the purpose of agreeing, if possible, upon a contract, it déclares 
that they failed to agrée, and no contract was entered into. 

[3, 4] But at the argument in this court the défendants advanced the 
proposition that the contract was a contract of promoters, which the 
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défendants were making as agents for a corporation then in existence, 
whose name was disclosed to the plaintiff, and that therefore the plain- 
tiff could not recover. They still adhered, however, to their conten- 
tion that the negotiations did not resuit in any meeting of the minds. 
We find it quite impossible to concur with counsel in the view that de- 
fendants were acting as agents for a principal, disclosed or undisclosed. 
They acted for themselves, as clearly appears from the letter of Jan- 
uary 28th. Unless défendants were bound by that letter, there was no 
obliger on the promise to the plaintiff, for at that time the corporation 
which was to take over the boats had not been agreed upon. But be- 
fore March 16th, when the contract was canceled, it had been deter- 
mined what corporation should take over the boats, and the cancellation 
was made by Eaton, who does not prétend that he had been authorized 
formally or informally by the corporation to cancel. The inferençe is 
that Eaton was acting for Morse, and neither Eaton nor Morse could 
hâve been acting at that time as a promoter for the corporation, for it 
was already fonmed, and neither could hâve been acting for the corpo- 
ration, for it never gave either authority to represent it in the matter. 
Moreover, where two or more persons agrée that a corporation shall do 
a certain thing, which they can compel it to do, because they hold a 
majority of the stock, or otherwise, the corporation is not bound by 
their agreement, but they bind themselves individually, unless it is ex- 
pressly agreed that the other party is looking to the corporation, and 
not to the promoters. See Harrill v. Davis, 168 Fed. 187, 94 C. C. A. 
47, 22 L. R. A. (N. S.) 1153; Fentress v. Steele & Sons, 110 Va. 578, 
66 S. E. 870. 

[5] In the brief submitted by defendant's counsel upon the argu- 
ment in this court, and upon the oral argument, stress is laid upon the 
fact that the judge instructed the jury to say whether there was a meet- 
ing of the minds "as to each material stipulation in the contract," and 
again as to the "substantial terms of the contract." If this were error, 
the question cannot be raised in this court, for it was not properly ex- 
cepted to at the time. The exception taken was to a statement whicli 
included the matter now objected to, along with other matter, without 
directing the court's attention specifically to the point now made. The 
objection was, "I take an exception to your honor's remarks." Under 
the circumstances it was not sufficient. We may call attention, how- 
ever, to the fact that the court in the charge directed attention spe- 
cifically throughout the charge to the essentials of an agreement to 
sell something in the future, and as to what the minds of the parties 
must hâve met in agreement upon. What more the court should hâve 
said upon tbat point to a jury whose province it was to détermine 
whether a contract existed is not apparent to us ; but, if it was to 
counsel, it was his duty at the time to call the attention of the judge 
specifically to it, which he did not do. 

[6] One of the assignments of error relates to that portion of the 
charge to the jury in which it was said : 

"As I understand It, the Imposslbllity of performance with référence to the 
Insurance feature Is not made a matter of défense to the action, except as ir, 
reflects on the matter of évidence as to whether the parties did agrée on tlie 
contract as it is clalmed by the plaintiff, and therefore the question in the 
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jnain would be whether or not there was a meeting of the mlnds between the 
two parties as to each material stipulation in the contract." 

We are unable to see error in the above statement. It is said that 
the agreement was impossible of performance, inasmuch as it was im- 
possible to insure during the war, in the manner specified, vessels in- 
tended to be used in the trans-Atlantic service. There was some évi- 
dence that the Insurance required could not be obtained, and there was 
also évidence that it could be; a marine insurance agent testifying as 
f ollows : 

"There has been no time since the war broke eut when suoh an Insurance 
could not be secured in accordance wlth the claims specified in that article 3." 

Impossibility of performance may or may not discharge from the ob- 
ligation of a contract, according to circumstances ; and where perform- 
ance is possible when the contract is made, and becomes impossible sub- 
séquent to the making, it is very generally held that the promisor is not 
discharged. But impossibility of performance does not appear to hâve 
been pleaded, and so could not bave been relied upon as a défense to 
the action, except in the particular referred to in the charge. As re- 
spects that phase of the subject, there was a question of fact for the 
jury. 

There are other assignments of error, which we hâve considered, 
but do not find it necessary to prolong this opinion by considering in 
détail. 

Judgment affirmed. 



In re STRINGER. 

(Circuit Court of Appeals, Second Circuit. April 10, 19 18.) 

No. 224. 

1. Bankruptcy <S=>143(4) — Assets — Seat on Stock I^xcitANOE. 

Seat or niembership in Stock Exchange, Merchants' Exchange, or 
Board of: Trade, while In the nature of a i^ersonal privilège, is property 
which creditors may reach, and whlch on bankruptcy of the member or 
holder will pass to his trustée. 

2. BANKRurrcY <g=149 — Fibm Property — Evidence. 

Seat in Stock Exchange, tliough in the name of a partner, held a finn, 
instead of an individual, asset. 
■3. Bankruptcy <S=>178(1) — Fraudulent Thansfer — What Conbtitotbs. 

For one not shown to be insolvent to organize a partnership, and con- 
vey to such firm individual property, such as seat on Stock Exchange, is 
not a transfer in fraud of creditors. 

4. Bankruptcy <g=321S) — Proceedings. 

Under Banki-uptcy Act, § 5h (Coinp. St. 1916, § 9589), relating to bank- 
ruptcy of one member of a firm, partnership property may, by consent of 
the partner or partners not adjudged bankrupts, be administered in part- 
nership proceedings of one of the partners. 

5. Bankruptcy iS=3219 — Partnership. 

Under Bankruptcy Act, § 5h (Comp. St 1916, § 95S9), deelaring that in 
the event of the bankruptcy of one or more, but not ail, of the meiiibers 
of a firm, the partnership property is not to be administered, unless by 

<g=3For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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consent of the partner or partners not adjudicated bankrupts, the firm 
proijerty may be admiuistered on bankruptcy of the sole survlving part- 
ner, both indlvidually and as ssole survlving partner. 

Pétition to Revise and Appeal from the District Court of the United 
States for the Eastern District of New York. 

In the matter of the bankruptcy of G. Franklin Stringer, individually 
and as sole survlving partner of Stringer & Co. The référée held that 
certain property was firm property, and his action was sustained by 
the District Court. From such order Mary E. Lewis and others ap- 
peal, and also pétition to revise. Pétition to revise dismissed, and 
order appealed from affirmed. 

This cause cornes hère upon pétition to revise an order entered in 
the District Court on January 11, 1918. The facts appear in the 
opinion. 

Henry M. Stevenson, of New York City, for petitioners. 
A. Gordon Murray, of New York City, for trustée. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. A voluntary pétition in bankruptcy was 
filed hy the bankrupt on January 12, 1915. Matters connected with 
this bankruptcy hâve been heretofore adjudicated in several reported 
cases in the District Court. 230 Fted. 177; 233 Fed. 799; 234 Fed. 
454 ; 244 Fed. 629. Wheh the matter came before this court a year 
ago, we decided that the claims of Mary E. Lewis, H. Leroy Lewis, 
and the H. J. Lewis Oyster Company were not entitled to share in 
the distribution of the firm assets of Stringer & Co. The case is re- 
ported in 240 Fed. 892, 153 C. C. A. 578. 

It appears now that the référée has declared an additional dividend 
of 10 per cent, to the firm creditors of Stringer & Co., but that he has 
been stayed from paying it until it can be determined whether the sale 
price of a New York Stock Exchange membership is an asset of the 
firm of Stringer & Co. or the individual property of G. Franklin 
Stringer. The référée has held that it is an asset of Stringer & Co., 
and his action has been sustained by the District Judge; and the ques- 
tion which is now presented to this court is whether the District Judge 
fell into error in holding that the seat on the Stock Exchange is to 
be held as an asset of Stringer & Co. or the individual property of 
G. Franklin Stringer, as a liquidating partner of Jewell & Stringer. 
The décision of this court in the former case said nothing whatever 
as to the disposition of this asset; that question not having been 
presented to us at that time. The petitioners in the présent case are 
the same parties whose claims were presented in the first Case and 
held not to be claims against the assets of Stringer & Co. The peti- 
tioners, having been excluded as to certain of their claims from the 
firm assets, are now hère as exceptants, objecting to the décision of 
the lower court that the seat on the Stock Exchange is a firm aSset, 
and they seek to hâve it decided that the asset is an asset of Stringer 
individually. 

2^ P.— 23 
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[1] Before considering that question, it may be pointed out tliat 
a différence of opinion has existed in the courts as to whether a seat 
or membership in a stock exchange, or marchants' exchange, or board 
of trade, is property which, if fraudulently conveyed or assigned, 
may be reached in equity by creditors. That the creditors cannot 
reach it seems to hâve been held in Barclay v. Smith, 107 111. 349, 47 
Am. Rep. 437, Weaver v. Fisher, 110 111. 146, Pancoast v. Gowen, 93 
Pa. 66, and In re Sutherland, Fed. Cas. No. 13,637. But, whatever 
may hâve been thought at one time on this suhject, the Suprême Court 
of the United States has settled the matter that membership in a stock 
exchange is property which passes to a trustée in bankruptcy as assets 
of the bankrupt's estate. Page v. Edmunds, 187 U. S. 596, 23 Sup. 
Ct. 200, 47 L. Ed. 318; Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264. 
And see In re Page, 107 Fed. 89, 46 C. C. A. 160, 59 L- R. A. 94 
affirming (D. C.) 102 Fed. 746. While such property is peculiar, and 
in its nature a personal privilège, yet such value as it may possess, not- 
withstanding the restrictions to which it is subject, is held to be sus- 
ceptible of being realized by creditors. This court in Re Hurlbutt, 
Hatch Co., 135 Fed. 504, 68 C. C. A. 216, held that a seat in the 
New York Stock Exchange passed to a trustée in bankruptcy. 

[2] It appears that the records of the Stock Exchange disclose 
that Edward H. Jewell became a member of the Stock Exchange in 
December, 1902; that on May 23, 1912, his membership was trans- 
ferred to G. Franklin Stringer; that the latter was a member of the 
firm of Stringer & Co., which traded on the Exchange; and that 
Stringer's membership was transferred on August 26, 1915, for $55,- 
000, which amount the Exchange paid over to Stringer's trustée in 
bankruptcy on September 13, 1915, after deducting therefrom $1,704.- 
90, being claims against the firm of Stringer & Co. It is not disputed 
that the seat was originally an asset of the firm of Jewell & Stringer. 
Then, when that firm was dissolved, the seat was transferred to String- 
er in his individual name on the books of the Exchange. The record 
shows that a rule of the Stock Exchange requires a membership in 
that organization to be an individual membership, and not a firm 
mwmbership. The firm has no right to appear on the floor of the 
Exchange, but the membership as an asset of the firm is liable for any 
debt contracted by any member, and the Exchange regarded and 
treated Stringer's membership as an asset of the firm of Stringer & 
Ce, and it is stipulated that at the time Jewell transferred his mem- 
bership in the Exchange to Stringer the latter "became the board 
member of Stringer & Co., and was published as such in Stock Ex- 
change publications." For the two years and nine months that String- 
er & Co. continued to exist this seat was utilized by it in its business. It 
appears that the understanding between Stringer and his son, who 
constituted the only other member of the firm, was that Stringer should 
furnish the whole of the capital and the son was to put no money into 
the business. He was to contribute only his services, and was to 
share to the extent of 25 per cent, in the profits or losses; and an 
affidavit in the record states that: 
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"The memberehip in tlie Stock Exchange that had become the property of 
G. Franklin Stringer was thus contrllxited to Strlnger & Co. as a part of its 
capital which the bankrupt liad promised to furnlsh." 

As Stringer & Co. was a stock brokerage firm doing business on the 
Stock Exchange by virtue of Stringer's memhership therein, and as 
the obligations incurred by that firm on the Exchange were liabilities 
against the seat held by Stringer, the conclusion that the seat was an 
asset of the firm seems justifiéd upon the facts disclosed. 

[3] It is said, however, that when the memhership in the Exchange 
became the individual property of Stringer, by virtue of Jewell's 
transfer of his seat to Stringer, the latter had no right to convert it 
into an asset of Stringer & Co., and that the attempt to do so was 
fraudulent and void as to creditorS. I am unable to concur in any 
such conclusion. This court decided in the former case that Stringer 
took the assets of Jewell & Stringer as his separate property, free 
from the liens of the firm creditors. There is no attempt made in 
this case to hâve this court reverse its former décision upon that 
point. So that I begin this case at thât point, and say that it is es- 
tablished that Stringer took the assets of Jewell & Stringer, includ- 
ing this seat on the Exchange, as his individual property, free from the 
liens of the creditors of the old firm. It was also decided in the former 
case, and it is not controverted in this, that at the time the old firm 
was dissolved, and the new firm was organized, it does not appear 
that Stringer was insolvent. As the assets then were Stringer's in- 
dividual property, and he is not shown to hâve been insolvent at the 
time, how can it be said that he did not hâve the right to organize 
the new firm of Stringer & Co., of which he was a member, and put 
thèse assets into it? This court, in the Matter of Braus, 248 Fed. 55, 

C. C. A. , held that where one who does not know whether he is 

solvent or insolvent organizes a corporation, and transfers his property 
to it in return for its capital stock taken at full valuation, the transac- 
tion is not in itself to be regarded as a hindering and delaying of cred- 
itors within the meaning of the statute of EHzabeth ; and I am not pre- 
pared, therefore, to hold that it is in itself within the meaning of that 
statute a hindering and delaying of creditors for one, not shown to be 
insolvent at the time, to organize a partnership and to embark his prop- 
erty in the partnership enterprise. I am unable to distinguish the two 
cases in principle. 

This court cannot hold that one who puts into a partnership his 
individual assets is to bave the transaction treated as though it were 
a voluntary transfer of his assets to some third person, which can be 
declared fraudulent as to creditors unless he retains in his individual 
possession sufficient remaining assets to pay the whole of his debts. 
I know of no case which asserts that doctrine, and if there be any 
we are concluded by our décision in the Matter of Braus from fol- 
lowing it, if we were so disposed. If A. transfers his property to B., 
he puts his property beyond his creditors, for the creditors of A. can- 
not levy upon the property of B. If, however, A. and B. form a 
corporation or a partnership, into which A. puts his property, he does 
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not thereby put the property beyond the reach of creditors. They 
may levy in the one case on A. 's shares of stock, and in the other on 
the firm property to the extent of A.'s interest. That is the law of 
this court as established in the Matter of Braus. 

[4, 5] There bas been no adjudication of hankruptcy of the firm 
of Stringer & Co., and prior to the fihng of the, pétition now under 
considération the firm of Stringer & Co. had been dissolved by the 
death of the bankrupt's son. The death of the son, who, with Stringer 
Sr., constituted the only two members of the firm, occurred on Jan- 
uary 9, 1915. The voluntary pétition in bankruptcy vvas filed by the 
bankrupt herein onjanuary 12, 1915, and on the same day he was 
duly adjudicated a bankrupt, individually and as sole surviving part- 
ner of Stringer & Co. We are told by the petitioners that the pro- 
ceeds of the Stock Exchange seat cannot be distributed among the 
creditors of Stringer & Co. for the reason that that firm is not in 
bankruptcy. There is no doubt that as a rule partnership affairs are 
not to be administered by the trustée of the individual bankrupt with- 
out the consent of the remaining members. 

The Bankruptcy Act (Act July 1, 1898, c. 541, § 5h, 30 Stat. 547 
[Comp. St. 1916, § 9589]) expressly déclares that in the event of one 
or more, but not ail, of the members of a partnership being adjudged 
bankrupt, the partnership property is not to be administered in bank- 
ruptcy, unless by consent of the, partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall 
settle the partnership business as expeditiously as its nature will per- 
mit, and account for the interest of the partner or partners adjudged 
bankrupt. It follows, of course, that by the consent of the partner 
or partners not adjudged bankrupt the partnership property may be 
administered in the bankruptcy proceedings of one of the partners. In 
re Filmar, 177 Fed. 170, 100 C. C. A. 632 ; In re Harris (D. C.) 108 
Fed. 517. 

We know of no reason why, under the circumstances of this case, 
the court having jurisdiction over Stringer as an individual and as 
sole surviving partner of the firm of Stringer & Co. bas not complète 
jurisdiction over the partnership estate ; there being no surviving and 
solvent partner who is entitled to administer upon the partnership es- 
tate, aiid no administrator, so far as it appears, of such a partner. 
See In re Pierce (D. C.) 102 Fed. 977. Under the circumstances as 
disclosed by the record in this case it is quite immaterial that the 
firm of Stringer & Co. bas not been adjudicated a bankrupt. We know 
of no reason why the court below should not distribute the funds in 
the trustee's hands and which belong to the firm creditors of String- 
er & Co. 

My Associates concur in the resuit, on the ground that the case pre- 
sented by the pétition cannot be distinguished ,f rom In the Matter of 
Braus. 

The pétition for review is dismissed, and the order appealed from 
is affirmed. 
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In re BROWN et al. 

BROWN et al. v. W. H. KENWORTHY & SON et al. 

(Circuit Court of Appeals, Ninth Circuit. October 14, 1918.) 

No. 3173. 

1. Bankruptcy ©=68 — Involuntary Proceedings— Occupation of Debtor. 

In determining whetlier an alleged bankrupt Is eliiefly engagea In 
farniing, ail his actlvities are to be taken into considération, the rela- 
tive amount of tlme devoted to eaeh, and the comparative amount of 
revenue recelved and indebteduess incurred in each. 

2. Bankrumcy <g=G8— Involuntary Proceedings— Occupation of Debt- 

or — "CiiiEFLt Engaced in Farming." 

An alleged bankrupt, who, although condnctlng a large farm, also 
built and operated a packing house, creamery, and poultry yards, buying 
live stock and poultry, and who contracted the larger part of his indebted- 
ness in connection with business other than farming, held not chiefly 
engaged In farming. 

[Kû. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Engage.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

In the matter of A. L. Brown and the community consisting of 
A. L. Brown and Emma Brown, his wite, alleged bankrupts ; W. H. 
Kenworthy & Son and others, petitioners. The alleged bankrupts 
and the Dexter Horton National Bank of Seattle appeal from an 
order of adjudication. Affirmed. 

For opinion below, see 251 Fed. 365. 

Herr, Bayley & Croson, of Seattle, Wash., for appellants Brown 
et al. 

Peters & Powell, of Seattle, Wash., for appellant Dexter Horton 
Nat. Bank of Seattle. 

Kerr & McCord, of Seattle, Wash., and Stephen V. Carey, of Spo- 
ICane, Wasn.,for appellee National Bank of Commerce of Seattle. 

Walter M. Harvey, of Tacoma, Wash., for petitioning creditors. 

R. P. Oldham, of Seattle, Wash., for appellee Seattle Nat. Bank. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The question which this appeal pré- 
sents is vvhether the court below erred in confirming the master's 
report and adjudging that the appellant A. L. Brown was not chiefly 
engaged in farming or the tillage of the soil on December 28, 1917, 
the date of the alleged act of bankruptcy, for which his creditors by 
their pétition sought to hâve him adjudged bankrupt. Brown was 
a citizen of Seattle, a lawyer, and the président of the Amos Brown 
E State, a corporation, in which he and his mother and sisters owned 
ail the shares; the estate consisting of city property of the value of 
$2,350,000. As such président he received a salary of $3,000 per an- 

(gr^r'or other cases see gamc topio & KEY-NUMBBR in ail Key-Numbered Dlgests â Indexes 
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num. He acquired 2,100 acres of land, situate about 60 miles from 
Seattle, and he and his wife had their home thereon, while at the same 
time they maintained apartments in Seattle, where much of their 
time was spent. The farm was stocked with a large number of cows, 
bulls, stallions, horses, swine, and poultry. Brown expended large 
sums of money in improving the farm. He erected thereon numerous 
buildings, including a stallion barn, an extensive packing house, with 
cold storage rooms, a creamery, and poultry houses. The packing 
house cost from $50,000 to $60,000, and the creamery and poultry 
houses about $30,000. Both the packing house and the creamery 
were of capacity vastly in excess of the needs of the farm. In 1915 
he engaged in the business of selling his products directly to con- 
sumers by means of the parcels post. He secured the services of 
a govemment inspector for his packing plant. He slaughtered cat- 
tle and hogs, and, aside from beef, the manufactured product of the 
packing house included ham, bacon, sausage, and pickled pigs' feet. 
He bought cattle, hogs, and chickens from others to the extent of 
from 38 to 40 per cent, of the products which passed through the 
packing house. The évidence was that during the year 1917 the gross 
income from his several industries was about $222,000, of which 
about $95,000 was the gross income from the farm; that the feed 
purchased amounted to $37,648, while the feed raised on the farm 
was $17,600; that the gross expense of his opérations was about 
$250,000, of which about $22,000 was the cost of operating the farm ; 
that the total cost of labor was $46,391, of which the farm labor cost 
was $16,000. When obtaining a loan from a bank in July, 1917, 
Brown stated to the président of the bank that he was advertising a 
sale of his cattle, that he realized that in order to make money he 
must make it from his packing plant, and that he was making no 
money out of the stock, and for that reason he was going to dispose 
of it. On February 26, 1918, Brown wrote to his creditors as fol- 
lows : 

"In closiûg thls letter I want to Impress y ou wltli the faet that for the 
past several years I hâve beeii educatlng the farmers for mauy miles around 
In the raising and furnishlDg me with more and better products ; I agreeini? 
to take It ail. They are now deuaanding that I stlU furnish them a market 
for their products. As a manufacturlng plant I hâve been buying for a 
long time about 95 per cent, of the farm products we sold. We hâve dally 
calls for hundreds of dollars worth of Brown Farm Products, which we can- 
not furnish (no capital to purchase the raw products with)." 

It is true that Brown testified that he did not mean by his letter 
that he had been buying 95 per cent, of the farm products which he 
sold, but that he meant he had only "enough stuflf to fill 5 per cent, 
of the orders we were then getting." But the explanation does not seem 
to explain the language of the letter. At the close of the year 1917, 
Brown's dèbts exceeded $1,000,000, and his accounts payable were 
about $49,000. He had borrowed from the Amos Brown Estate about 
$500,000, and he owed to various banks and other creditors for loans 
$424,000. He testified that the money obtained on the most of thèse 
loans went to the Amos Brown Estate. 

[1] In determining whether one is chiefly engaged in farming. 
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ail his activities are to be taken into considération. American Ag- 
ricultiiral Ce. v. Brinklev, 194 Fed. 411, 114 C. C. A. 373, Ann. Cas. 
191 5C, 100; Harris v. Tapp (D. C.) 235 Fed. 918. It is proper to 
consider the relative amount of time he devoted to the several Unes 
of endeavor in which he was interested, and it lias been held that 
ihe comparative amount of revenue received from each may be tak- 
en into account, as well as the relative amount of indebtedness which 
he has incurred in his différent lines of business. Hart-Parr Co. v. 
Barkley, 231 Fed. 913, 14-6 C. C. A. 109; In re Disney (D. C) 219 Fed. 
294. One who is engaged chiefly in farming is w^ithin the excep- 
tion, although as incidental thereto he raises live stock for sale and 
engages extensively in the creamery and poultry business. In re 
Thompson (D. C.) 102 Fed. 287; Gregg v. Mitchell, 166 Fed. 725, 
92 C. C. A. 415, 20 L. R. A. (N. S.) 148, 16 Ann. Cas. 510. But 
it is otherwise if the incidental business assumes such proportions 
as to become the principal business. Bank of Dearborn v. Matney 
(D. C.) 132 Fed. 75. And one who is engaged chiefly in farming is 
within the exception, although he may be engaged in other lines of 
business of less importance wholly disconnected with farming. Coûts 
V. Townsend (D. C.) 126 Fed. 249; Wulbern v. Drake, 120 Fed. 
493, 56 C. C. A. 643. 

[2] With thèse principles in view, we are not convinced that the 
évidence is such as to justify us in disturbing the conclusion of the 
court below. The main portion of Brown's debts were incurred on 
behalf of the Amos Brown Estate, and a very considérable portion 
of his time, especially during the year 1917, was devoted to the busi- 
ness of that estate. In addition to that, the évidence indicates that 
Brown's principal interest at the farm was in developing the busi- 
ness of his packing house, creamery, and poultry yards, and in pur- 
chasing live stock and poultry from others, and selling directly to 
consumers the products of his plants. In re Brown (D. C.) 132 Fed. 
706; In re Mackey (D. C.) 110 Fed. 355; In re Disney (D. C.) 219 
Fed. 294. 

The judgment is affirmed. 
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COOrER V. UNITED STATES. 

(Circuit Court of Appeals, Nlntli Circuit. October 7, 1018.) 

No. 311». 

Public Lands i@=329 — Reserved Lands — Rights of Homestead Applicant. 
Wliere the statute opeuing an Indian réservation to settlement autlior- 
ized tlie Secretary of the Interlor to reserve land for town sites and the 
proclamation issued pursuant thereto in terms applled ouly to unreserved 
land, no rights on a tract reserved for a town site eau he acquired by a 
homestead ai)plication. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by the United States against C. A. Cooper. Judgment for 
the United States, and défendant brings error. Affirmed. 

C. A. Cooper, of Plummer, Idaho, and W. H. Batting, of Cœur 
d'Alêne, Idaho, for plaintiff in error. 

J. L. McClear, U. S. Atty., of Boise, Idaho, and John R. Smead, 
Asst. U. S. Atty., of Idg-lio City, Idaho. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The government brought this action in the 
court belovv to oust tlie défendant thereto (plaintiff in error hère) 
from the S. E. 14 of section 18, township 46 north, range 4 west 
of Boise meridian; the défendant being in possession of the land 
and claiming the right to such possession under the homestead laws. 
A jury was waived and the case submitted to the court upon the agreed 
facts. Those showed that the pièce of land in question is within 
that portion of the Cœur d'Alêne Indian réservation in Kootenai coun- 
ty, Idaho, which the act of Congress of June 21, 1906 (34 Stat. 335, 
337, c. 3504), provided should be opened to settlement and entry by 
proclamation of the Président, and which proclamation should pre- 
scribe the time vvhen and the manner in which tho lands might be 
settled upon, occupied, and entered by persons entitled to make en- 
try thereof. That act of Congress also provided at the page last 
cited : 

"That the Secretary of the Interior shall réserve from said lands, wliether 
surveyed or unsurveyed, suc:h tracts for t()\^ii-slte purposes as in his opinion 
may be retpiired for the future public interests, and he niay cause any such 
réservations, or parts tliereof, to be survej'ed into l>lo<:ks and lots of suitable 
size, and to be appraised and disposed of und(>r such re.mdations as he may 
prescritK;, and the net proceeds derived from the sale of such. lands shall be 
paid to said Indians as provided in section 7 of this act." 

Pursuant to the authority thus vested in the Secretary of the In- 
terior, the latter, on July 15, 1907, withdrew the whole of section 18, 
township 46 north, range 4 west, of the Cœur d'Alêne Indian rés- 
ervation, for the Plummer town site. Pursuant to the authority vest- 
ed in the Président by the act of June 21, 1906, and other acts of 
Congress relating to other Indian réservations, the Président, on May 
22, 1909 (36 Stat. 2494), issued his proclamation by which he did 

^zaFoT other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Uigests & Indexes 
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thereby "prescribe, proclaim, and make known," among other things, 
that— 

"AU the noiiiiiiueral, unreserved lands classitied as as^ull^viral lands, 
grazing lands and tiiiiliered lands lu llie Cœur d'Alêne Indiaii reservati<in In 
the State of Idalio, under thc aet f)f Congress approved .Tune 21, llKKi (S4 
Stat. .'535), shall be disposed ot under the provisions of the homestead laws of 
the United States and suld aets of Cougress and be opened to settlement and 
entry in the foUowing manner and not otherwise" — specifyinf; the conditions 
and re<iuirements. 

By act of August 4, 1916 (39 Stat. 435, c. 268), entitled "An act 
authorizing the Secretary of the Interior tp stibdivide a part of the 
town site of Plummer, Idaho, and for other purposes," that officer 
was authorized and directed to cause to be subdivided that part of 
the town site of Plummer, Cœur d'Alêne réservation, Idaho "(which 
town site was created under the act of June twenty-one, nineteen 
hundred and six, Thirty-fourth Statutes at large, pages three hun- 
dred and twenty-five and three hundred and thirty-seven), descrihed 
as the southeast quarter of section eighteen, township forty-six north, 
range four west, into streets or roads and into tracts of not exceed- 
ing five acres each, and to cause the tracts to be appraised, except 
such as are hereinafter reserved for the town of Plummer, and sold 
at not less than their appraised value." The act last referred to also 
made various provisions for the benefit of ûie town of Plummer, in 
the way of waterworks, schoolhouses, and a park. 

It is agreed that the southeast quarter of the section so reserved 
for the Plummer town site has never been subdivided into lots and 
blocks, and that on May 12, 1910, the plaintifif in error, Cooper, ten- 
dered ' to the United States land office at Cœur d'Alêne, Idaho, a 
homestead application therefor, the sériai number of which was 04640, 
which application was rejected by the local land office, an appeal 
from which rejection was taken May 13, 1910. On the 18th of the 
next month — June 18, 1910 — the Commissioner of the General Land 
Office affirmed the action of the local land officers, on the ground that 
the quarter section appHed for was embraced within the town site 
of Plummer. The stipulation contained a récital of thèse further 
f acts : 

•■January 7, 1911, the General L,and Office called upon the local land office 
for a report in connection with Cooper's case, and on February 10, 1911, the 
local office reported that no appeal had been taken on the General I^and 
Office décision dated June 4, 1910. March 11, 1911. the General Land Office 
finally rejected the tendered application No. 04G40, so filed May 12, 1910, and 
closed the case." 

More than four years thereafter, to wit, August 20th, 1915, the 
plaintifif in error, Cooper, "filed a new homestead application, Sériai 
No. 09792," for the land in question, which application was reject- 
ed by the officers of the local land office, from which ruling the ap- 
pHcant filed on the same day an appeal to the Commissioner of the 
General Land Office, by which officer the applicant was allowed to 
file written arguments in support of his appeal. Thereafter, and on 
September 15, 1916, the Commissioner rendered his décision, hold- 
ing that the land, being included within the town site of Plummer, 
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was not subject to homestead entry, thereby sustaining the niling of 
the local land office. The applicant being allowed an appeal to the 
Secretary of the Interior from that décision of the Commissioner, 
such appeal was taken November 29, 1916, where it remains pending. 

If the land in suit could be properly regarded as public land, sub- 
ject to disposai under the gênerai laws of the United States, we 
should be obliged to reverse the judgment appealed from, and to 
direct a dismissal of the action, on the authority of the cases of Unit- 
ed States V. Devil's Den Cons. Oil Co. and Lost Hills Mining Co. 
V. United States, 251 Fed. 548, 163 C. C. A. 542, recently decided by 
us, and cases there cited. But, as will hâve been seen from the above- 
mentioned législation, and from the proclamation of the Président, 
it was only "nonmineral unreserved lands classified as agricultural 
lands, grazing lands, and timber lands in the Cœur d'Alêne Indian 
réservation" that were authorized t» be disposed of under the provi- 
sions of the homestead laws of the United States, and according to 
the agreed fact the whole of the section embracing the quarter sec- 
tion hère in suit was, by express statutory authority, duly reserved 
for town-site purposes by the Secretary of the Interior July 15, 1907. 
The land in controversy was not, therefore, subject to sale or oth- 
er disposai under gênerai laws at the time of either of the home- 
stead applications of the^ plaintiff in error, and that only lands of 
the latter character ever were subject to homestead entry is too well 
settled to admit of question. 

The judgment is affirmed. 



FEDERAL MINING & SMELTING CO. ▼. ANDERSON. 

(Circuit Court of Appeals, Nlnth Circuit October 7, 1918.) 

No. 3129. 

1. Masteb and Servant <g=278(10) — Masteb's Ltabiutt fob Injubt to 

Servant — TJnsake Pxjvcb to Wobk. 

The finding of a Jury that an Injury to plaintiff, whose arm was 
broken by a pièce of steel whlle he was operating a cage In défendant* s 
mine, was due to the négligence of défendant in permitting the steel to 
be piled so near the shaft that it was struck by the cage, held sustalned 
by the évidence. 

2. Négligence <S=134(2), 136(!))^CiBCTrMSTANTiAi. Evidence — Infebencbs — 

JuRiT Question. 

The cause of an accident may be Inferred from drcumstances, and 
such inferences are for the jury to draw. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by Andy Ariderson against the Fédéral Mining & 
Smelting Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

^SB)For other cases see same toplc & KBY-NUHBBR In aU Key-Numbered Dlgests & Indexes 
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Featherstone & Fox, of Wallace, Idaho, for plaintiff in errer. 
Plummer & Lavin, of Spokane, Wash., and Therrett Towles, of 
Wallace, Idaho, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] The défendant in error recovered in the 
court below a verdict and judgment for personal injuries alleged to 
hâve been sustained by him by reason of the négligence of the défend- 
ant to the action, plaintiff in eiTor hère. The plaintiff was employed 
in the opération of a CEige of one of the defendant's mines, and while 
the latter was being lowered in the shaft, with the plaintiff on it, in 
passing the 1,000-foot level of the mine on its way to the 1,800- foot 
level, a pièce of steel protruding f rom the level was struck by the cage 
and knocked against the arm of the plaintiff, inflicting the injury 
for which he sued and recovered. Lack of négligence on the part 
of the défendant, contributory négligence by the plaintiff, and as- 
sumption of risk by the latter were set up in défense — the latter in 
thèse words : 

"That If the said plaintiff was Injured on the 28th day of May, 1917, as 
alleged in plaintlfC's complaint, he was injured by and tlm>ugh one of the 
rislîs of the employaient and one of the risks he assumed, especially the risk 
of being injured in the course of his employraent by some object falling 
down said shaft" 

It was stipulated by the parties that the défendant company "at one 
time promulgated" this rule: 

"Drills, timber, or other material must not be placed within five feet of 
any shaft, opening or winze." 

And there was much testimony given tending to show a gênerai disre- 
gard of the rule by the miners, including the plaintiff, and there was a 
good deal of testimony regarding the condition of the shaft and gâtes. 

The trial court instructed the jury, among other things (to which 
instructions no exception was tEilcen), that the plaintiff was not en- 
titled to recover by reason of the condition of the shaft or gâtes, but 
that they might consider the condition of the shaft and of the gâtes, 
and the practicability of operating the hoisting device — 

"in determining whether or not the plaintiff was guilty of contributory nég- 
ligence; that is, of a want of proper care in having those gâtes open at tho 
time the injury occuiTed, if you find that he did hâve them open." 

The court also in its instructions said that there was but one pri- 
mary ground of alleged négligence upon which it could find in the 
plaintiff's favor, if at ail, that négligence being — 

"according to the plaintiff's claim, that the défendant company permitted 
Steel to be plled or left uear the edge of the shaft, and that one of thèse 
pièces, by reason of the careléssness of the company In that respect, came so 
near lie edge, indeed, projected over the edge there a little way, so that when 
the cage descended it struck the end of it and threw it upon him and broke 
his ai-rn." 

There were certainly some circumstances testified to tending to 
show that the accident occurred that way, while some of it tended to 
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show the contfary; and the court by its instructions left it to the jury 
to say whether the accident did resuit from the pièce of steel as al- 
leged by the plaintiff, and further whether — 

"tliat steol came to the edïe of the sihaft by reasoii of the habituai plac-ing ot 
It there and leaving it tliere." 

[2] That the cause of an accident may be inferred from circum- 
stances does not admit of doubt. Perkins v. Northern Pac. Ry. Ce, 
199 Fed. 712, 719, 118 C. C. A. 150. Such inferences are for the jury 
to draw. "Twelve men," said the Suprême Court in Railroad Co. v. 
Stout, 17 Wall. 657, 664 (21 L,. Ed. 745), "of the average of the com- 
munity, comprising men of éducation and men of little éducation, men 
of learning and men whose learning consists only in what they hâve 
ihemselves seen and heard, the merchant, the mechanic, the farmer, 
the labiorer — thèse sit together, consuk, apply their separate expérience 
of the affairs of life to the facts proven, and draw a unanimous con- 
clusion. This average judgment, thus given, it is the great effort of 
tlie law to obtain. It is assumed that twelve men know more of the 
common affairs of life than does one man ; that they can draw wiser 
and safer conclusions from admitted facts thus occurring than can 
a single judge. In no class of cases can this practical expérience be 
more wisely applied than in that we are considering. We find, accord- 
ingly, although not uniform or harmonious, that the authorities justify 
us in holding in the case before us, that although the facts are un- 
disputed it is for the jury, and not for the judçe, to détermine whether 
proper care was given, or whether they establish négligence." 

The judgment is affirmed. 



TAIGMAN V. DESUIÎE et al. 

(Circuit Court of Appeals, Second Circuit. March 13, 1918. On Application 
for Keargument, April 12, li)18.) 

No. 75. 

1. Patents (g=3;i27— Validitt — Conclusiveness of Decbee — Pebsons Con- 

CI.tJDED. 

One not a party to an Infringement suit, and not technically a privy 
thereto, although allied in interest vvith défendant, is not bound by a 
decree aflirming the validity of the patent alleged to hâve been infringed. 

2. Patents iS=»328 — Invention — Anticii>ation. 

Patent No. 984,327, claims 15 and lt>, for a motor-control apparatus, 
wliich serves to exactly control the opération of olectric motors, to start 
and stop the same, or to vary the speed, and patent No. 1,014,944, claim 3, 
for a pulley brake for motor-controlled apparatus, particularly adapted 
for a brake mechanism on a motor-actuated sewiug machine, held to 
show invention, and not to hâve been anticipated. 

3. Patents i®=>81 — Infeingement Suit — Pp.iob Use. 

Défendant, Who admitted infringement of a patent, otherwise valid, ano 
defended on the ground of prier public use, has the burden of establish- 
ing such u.se beyond a reasonable dpubt. 

^zsFor other cases see same topic &, KEIY-NUMBBR in ail Key-Numbered Digests & Indexes 
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4. Patents iS=»81 — Infringement — Prior Use — Evidence. 

In a suit for the infringement of patent No. 984,827, elalms 15 and 16, 
and patent No. 1,044,944, claim 3, évidence held insufficient to sustain the 
défense of prior public use. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Max Taigman against Samuel Desure, trading as D. & D. 
Electric Company, and another. From a decree for complainant, hold- 
ing the first patent vahd and infringed, and dismissing the bill for in- 
fringement as to the second patent, the parties cross-appeal. Decree 
sustaining the first patent, and holding it infringed, affirmed, and de- 
cree dismissing bill for infringement of the second patent reversed, 
and cause remanded, with directions. 

The plaintiff allèges that he is the owner of an undivided tvro-thirds tn- 
terest in letters patent No. 984,.'',27, Issued to David AVald. Otto C. Britsch, and 
the plaintiff on February 14, 1911 ; the plaintifC's two-thirds interest in the 
latter patent being his own individuel one-third interest arising from the 
grant of the patent, together with the interest of Britsch, which plaintiff 
acqiiired by asslgnment. He also allèges that he is the sole owner of United 
States letters patent No. 1,044,944, granted to him on November 19, 1912. The 
défendant Wald, as the owner of a one-third interest in letters patent 984,327, 
was requested by plaintiff to join in the suit, and, having failed to do so, was 
made a défendant. 

The suit was brougiit for Infringement of both patents. An injunction and 
aceounting was asked. A decree was entered in favor of the plaintiff, holding 
the flrst patent valid and infringed as to the daims in issue, and dismissing 
the bill for infringement of claim 3 of the second patent, without costs. Tliere 
are cross-appeals. 

C. P. Goepel, of New York City, for appellants. 
Hillary C. Messimer, of New York City, for appellee. 
Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
first patent in suit, No. 984,327, is for a motor-control apparatus, and 
has référence more particularly to apparatus of this class which serves 
to exactly control the opération of electric motors, to start and stop the 
same, or to vary the speed. The second patent in suit, No. 1,044,944, 
is for a pulley brake for motor-controUed apparatus, and is particularly 
adapted for a brake mechanism on a motor-actuated sewing machine. 
Thèse two patents were before this court in Taigman v. Forsberg, 223 
Fed. 787, 139 C. C. A. 607. We then held that the patents disclosed in- 
vention and were not shown to hâve been anticipated. 

[1, 2] In this suit défendant Desure rehes on additional proof as 
to prior pubhc use. He also sets up in his answer a numljcr of patents 
which are prior in time to those in suit, although at the trial, among 
ail of those pleaded, he relied upon only two — the Miller & Marx pat- 
ent, No. 703,942, dated July 1, 1902 ; and the Beswick patent, No. 828,- 
083, dated August 7, 1906. The District Judge has entered a decree in 
favor of the plaintiff, in which the first patent is held valid and in- 
fringed as to the claims in issue, with costs, and the bill for the in- 
fringement of claim 3 of the second patent is dismissed, without costs. 

<g=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indeien 
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In the course of his opinion the District Judge, in referring to the 
opinion of this court when the case was hère before, déclares that 
"subséquent events hâve proved that the Circuit Court of Appeals was 
right in its conclusion as to the facts." In the former action we re- 
versed the decree of the District Court, because we were convinced that 
the testimony was not suffîcient to establish the fact that the inven- 
tions of the patents were in public use more than two years before the 
patents were granted. It was this alleged public use that the défend- 
ant in the first case had relied on to defeat the plaintifï's suit. A num- 
ber of patents had been set up in the answer in the former suit, but no 
référence was made to any one of them by the défendant at the trial. 

In the présent suit the défendant did not elect to stand entirely on 
the alleged prior use. While relying on the prior use, he does not now 
deem it safe to pass unnoticed the patents of the prior art. Both of 
the patents now relied upon were cited in the answer in the first suit, 
although counsel did not then deem it important to offer them in évi- 
dence. Both were before the Patent Office at the time the patents in 
suit were granted. Furthermore, the Miller & Marx patent is on the 
Diehl box, now obsolète, and the Beswick patent is on the Beswick 
box, which is also now obsolète. 

The plaintiff relies on claims 15 and 16 of the first patent, No. 984,- 
327, and on claim 3 of the second patent, No. 1,044,944. Claim 15 of 
the first patent reads as follows : 

"In apparatus of the class descrll>ed, a caslng having an end wall provlded 
with an openlng therein, résistances wlthln sald casing, contacts within sald 
caslng and electrlcally connected with said résistances, said end wall adjacent 
to sald openlng having an enlargement, presentlng a bore, a splndle In sald 
bore, and a contact arm having a hub mounted upon siild splndle, and ex- 
tending through said openlng into said caslng, and adapted to engage sald con- 
tacts." 

And claim 16 of the first patent reads as follows: 

"In apparatus of the class deseribed, a caslng having an end wall provlded 
with an openlng therein, résistances wlthln said caslng, contacts wlthln said 
caslng and electrlcally connected with sald résistances, said end wall adja- 
cent to sald openlng having an enlargement, presentlng a bore, a contact arm 
having a hub mounted upon sald splndle and extending through said openlng 
Into sald caslng and adapted to engage sald contacts, sald arm, at the outside 
of said caslng having an extension, a lever plvotally mounted upon said caslng 
and operatively engagea by sald extension of sàid arm, and a brake shoe 
carried by said lever and adapted to brake a motor controlled by the appara- 
tus." 

Claim 3 of the second patent reads as follows: 

"The comblnation in a motor-controlled apparatus, of a revolving élément, 
a switch arm, a brake lever having a brake shoe at one end adapted to en- 
gage said élément and having its other end loosely positloned in and actuated 
by said arm, and means independent of sald switch arm for varying the 
movement of said shoe relative to sald élément." 

It is noted that paragraph 8 in the answer in this suit," which names 
certain patents issued prier to the patents in suit and asserts that the 
apparatus of the patents in suit and the apparatus of the prior patents so 
named are substantially identical in character, is a mère répétition of 
paragraph 8 in the answer in the former suit. Desure was not a party 
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in form at least to that suit, and it has not been proved that he was 
technically a privy to it, although he was allied in interest with the 
défendant therein. The décision in that case is not conclusive as 
against him. It is proper, however, to say, and good practice requires 
us to hold, that this belated rehance upon références which were plead- 
ed in the former suit is not to be viewed with f avor ; for upon pleadings 
that presented the issues we hâve definitely held that both thèse patents 
reveal invention. ■ 

An examination of the physical exhibits discloses the fact that de- 
fendant's box is a Chinese copy of that of the plaintiff. The defend- 
ant's device is identical with that of the plaintiff, and has ail the prop- 
erties which are ascribed to the latter in his two patents in suit. In- 
f ringement is clear, and is not contested. The question presented is 
whether the plaintiff's patents are valid. Is there anything in the prior 
art or in the prior use which invalidâtes them ? 

The patents in suit describe a device for the control of individual 
sewing machines operated by an electric motor. It consists of an or- 
dinary rhéostat inclosed in a box, operated by a lever which, when re- 
leased, allows a spring to relax, which brings a brake into action. The 
rhéostat has been said to be as old as applied electricity. It is necessary 
in order that the current may be gradually applied, by forcing the car- 
rent to traverse several electrical résistances before the direct contact 
or circuit is made. The brake is also old, and used to stop the machine 
quickly, rather than to permit it to idle down. 

It will not be necessary to ref er to more than four of the patents re^ 
lied on by the défense. The Miller and Marx patent. No. 703,942, of 
July 1, 1902, and the Beswick patent. No. 828,083, of August 7, 1906, 
were mentioned in the answer and so may be relied upon as anticipa- 
tions. The Bradbury patent, No. 17,460, is a British patent, which was 
applied for on August 8, 1902, and was accepted on August 8, 1903. 
It was not named in the answer, and was therefore received in évi- 
dence only as illustrating the prior art. 

The Miller and Marx patent, No. 703,942, was issued on July 1, 
1902, or almost nine years prior to the patent in suit. It is described 
as an invention which had for its object to provide an efficient electric 
motor power-transmitting device, more especially intended to be ap- 
plied to sewing machine stands or tables, for the purpose of driving 
the sewing machines mounted thereon. The défendant claims that 
the device is identical in functional opération with that of the patent 
in suit. The Miller and Marx patent and the patent in suit both em- 
ploy a box or casing having what is known as an electric rhéostat hav- 
ing résistances to détermine the strength of the electric current, and a 
pivoted contact arm passing over the contact points electrically con- 
nected with the varions résistances. When the contact arm is in one 
of its extrême positions, no electric current flows, as the circuit is 
broken ; and when the contact arm is in its other extrême position, the 
entire current may pass, as it does not flow through any portion of the 
résistance. Between thèse extrême positions, the pivoted arm engages 
contacts connected with résistances so graduated that, as the contact 
arm is moved f rom one extrême position to the other, the current pass- 
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ing througli the circuit îs increased or decreased. By moving the con- 
tact arm over the contacts, sufficient strength of current may be utiliz- 
ed, and, when a motor is connected in the circuit, the speed of the 
motor dépends on the strength of the current ; and it also provides a 
brake shoe. The Diehl box was made under this patent. This box was 
never sold separately f rom the motors. In the Diehl box the lever arm 
is pivoted to the cover, instead of to the base, with the resuit that, when 
the cover was removed for repairs the integrity of the box was destroy- 
ed. Then, again, the pivot point of the controller arm is inside of the 
box, which renders it necessary to lèave an open slot in the end of the 
box, to permit the travel of the end of the contact arm. 

The Beswick patent, No. 828,083, was granted August 7, 1906. It 
was for an invention designed to provide a compact portable attach- 
ment, which would be complète, self-contained, and capable of being 
readily set up and connected "to drive a sewing machine, polishing 
wheel, small lathe, or the like, and which will further serve when in 
position as a support for the table or bench upon which the machine is 
mounted." The Beswick box manufactured under this patent like the 
Diehl box, was never sold separately from the motor, and it could not 
be used, even with a Beswick motor, without the complète combination, 
including a métal f rame cast for the purpose ; and in the Beswick box, 
as in the Diehl box, the pivot point of the controller arm is inside the 
box. 

The material différence between the starting boxes of the prior art 
and Taigman's box is the arrangement of the latter and the co-ordina- 
tion of parts produced within a narrow compass in a container adapted 
for any kind of a machine on any kind of a stand. The Taigman box 
worked on ail kinds of motors, and superseded both the Diehl box and 
the Beswick box. The record establishes the fact that Taigman was 
the first to give to the public a successful starting box for sewing ma- 
chine motors, which was a unit complète in itsèlf, adapted for attach- 
ment to any sewing machine stand, and for use in any sewing machine 
motor; and in the Taigman box the objectionable features previously 
pointed out in the Diehl and Beswick boxes hâve been overcome. The 
cover is removable without disturbing the integrity of the structure. 
The contact or controller arm is pivoted in one of the end walls, so that 
no open space is required for the movement of the projecting end of 
the arm, and there is no danger that sparks will escape therefrom. 
And it is very important that no sparks should escape from the con- 
trol box, as they might readily set fire to the dress of the operators or 
the material upon which they were at work. 

Claims 15 and 16 of the first patent require the contact arm to 
be pivoted in the end walls of the structure. That this might be 
accomplished it was necessary to enlarge the end wall near the open- 
ing for the réception of the contact arm, so that the spindle forming 
the pivot for the arm might be accommodated ; and this feature of 
the device is not disclosed in the prior art. 

As respects claim 3 of the second patent, the Miller and Marx pat- 
ent does not disclose any brake. The Beswick patent shows a brake, 
but one mounted entirely separate from the starting box, and not form- 
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ing a part of the immédiate combination. In the British patent we 
find a brake, and the brake and the control éléments form a unit. But 
they are adapted for use on top of the sewing machine stand, and are 
intended to be operated by hand. The brake in this patent is supposed 
to operate on the fly wheel of the sewing machine rather than on the 
pulley of the motor. It is not intended to be connected with the treadle 
of the motor, and no means are shown for adjusting the brake. 

The Wald, Britsch, and Taigman patent, No. 1,000,864, of August 
15, 1911, was admitted, not as constituting a part of the prier art as to 
the first patent in suit, for it was not filed until April 15, 1911, but as 
against the second patent. Figure 8 of patent No. 1,000,864 discloses 
claim 3 of the second patent in suit, and the file wrapper of patent No. 
1,000,864 shows that this feature was claimed in original claims 9 
and 10 of the application. It appears, however, that before the pat- 
ent was issued thèse two claims were canceled ; and when the plain- 
tifï made his application for the second patent in suit it was rejected 
on the Wald, Britsch, and Taigman patent. No. 1,000,864. The plain- 
tiff thereupon filed an affidavit that he was the sole inventor of the 
device set forth in claim 3, and that it had been included in the former 
application by mistake, and Wald and Britsch also at the same time 
filed affidavits disclaiming the invention of claim 3 of the second pat- 
ent in suit, or any part thereof . 

It is plain that under the circumstances the disclosure made in con- 
nection with patent No. 1,000,864 cannot be used to invalidate claim 
3 of the second patent in suit. Application for patent No. 1,000,864 
was filed April 15, 1911, and application for the second patent in suit 
was filed April 3, 1912. 

On the whole record, we hold that what Taigman did shows inven- 
tion. He accomplished something which the prior patentées failed to 
accomplish, and contributed a practical advance to the art, which, 
though it may be slight, is sufficient to entitle him to maintain the va- 
lidity of both patents, unless it appears that they are invalidated by 
prior use. 

[3, 4] Several witnesses were called to show that, more than two 
years prior to the grant of the first of the patents in suit, the Taigman 
box was in public use. But the testimony upon which défendant relies 
to establish such use is not convincing or impressive. Such testimony 
was introduced in the first suit, and was regarded by this court as in- 
sufficient and too uncertain to establùsh the invalidity of the patent. 
In the prcsent suit the défendant has called more witnesses than in the 
former suit, but their testimony remains open to the same objection. 
The witness Wald, called by the plaintiff, is mentioned in the opinion of 
the District Judge, who heard him give his testimony, as an "honor- 
able, upright, and scrupulous" man, who impressed him most favor- 
ably. Wald, who was one of the original patentées of the first of the 
patents in suit, and should hâve known the truth as to any prior use, 
was asked: "Mr. Wald, hâve you any knowledge of the invention, 
which is the subject of the patent in which you are one of the joint 
patentées, having been sold, or publicly used, more than two years 
before you filed your application for that patent?" To which he an- 
253 F.— 24 
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swered: "Not to my knowledge." The witness stated that neither 
directly nor indirectly did he hâve any financial interest in the patent at 
any time. 

The District Judge, mindful of the criticism which the failure to call 
him in the first trial had called forth, expressed a désire to hear what 
the plaintiff, if he were available, could say on the subject of the 
prior use. His counsel thereupon stated that he was available, but that 
he was a man who did not thoroughly understand English, and that he 
was of a very excitable tempérament, and that, as his business had 
been seriously interfered with by the acts of the infringers, if called 
to testify it was likely to excite him to a high degree. The District 
Judge stated that in the interest of winding up the litigation he thought 
it désirable to hâve him in court to be interrogated by the court as to 
the prior use. He accordingly appeared as a witness and was ques- 
tioned by the District Judge. He stated that he had sold starting boxes 
prior to 1909, as he had ail kinds of boxes, but that he had not sold 
any boxes like his patent prior to 1909, as his box had not been com- 
pleted prior thereto. 

Freedman, who was called by the défendant, testified also in the first 
suit, and we characterized his testimony in that suit as unreliable and 
improbable. In the présent suit his testimony makes an equally un- 
favorable impression. The District Judge states that his présent tes- 
timony "was absolutely unreliable," and states that he is convinced 
that he was trying to tell the truth, but that he had met with an injury 
which had gravely aiïected his memory. Desure, who also testified 
in the first suit, testified in this, and we characterized his former tes- 
timony as "loose," and pointed out why his testimony could not be 
accepted as establishing the prior use. That, of course, has no bear- 
ing upon his testimony in the présent suit, with which we are now 
solely concerned. His testimony in this case on the direct is very brief . 
He states that he bought four starting boxes from Taigman in May, 
1907, and that they were exactiy like one of the exhibits which was 
asserted to be a Taigman box. But, after stating it was "exactiy" the 
same as that box, he added : "The top was a little more straight. I 
cannot recollect whether this had a pièce of wire, or had that thing 
in there (indicating)." Counsel for plaintiflf did not deem his testimony 
of sufficient importance to cross-examine him upon how nearly the 
two boxes corresponded. In this he was contradicted by Taigman, 
who testified positively that his box was not completed until 1909. It 
could not, therefore, hâve been given away or sold prior to that time, 
if Taigman told the truth, and his testimony impresses us as that of a 
truthful man. As to the testimony of certain other witnesses, who 
thought they had Taigman boxes in 1907, the District Judge was far 
from satisfied that their memory was sufficiently reliable for the pur- 
pose of fixing dates which would def eat the patent. 

The burden was upon défendant to estabHsh prior public use and to 
establish it by proof beyond a reasonable doubt. This in our opinion 
défendant has not done. While we are not prepared to go quite so 
far as the District Judge went, and say that the prior uses were affirm- 
atively disproved to our entire satisfaction, we think that the testimony 
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as to prior use îs not sufficient to establish the fact beyond a reasonable 
doubt, which is what the law requires in such cases. 

As respects claim 3 of the second patent, the lower court has held 
the prior use clearly estabhshed. In this view of the matter this court 
is unable to concur. In our opinion, the burden of proof has no more 
been sustained by the défense as respects the second patent than it 
was as to the first, either as to the exact mechanism of tlie device or as 
to its having been in prior use for the statutory period. So far as the 
proof is concerned, we are unable to see any différence between the 
use under the first patent and the use under the second. The one seems 
to us to be as good as the other. 

The decree is therefore affirmed, with costs, in so far as it holds 
daims 15 and 16 of the first patent valid and infringed. It is reversed, 
with costs, in so far as it dismisses the bill for infringement of claim 
3 of the second patent. 

On Application for Reargument. 

PER CURIAM. Défendant having contended that the second pat- 
ent in suit (1,044,944) is anticipated by the prior Wald patent (l.COO,- 
864), and it appearing that the file wrapper and contents of said second 
patent in suit should in our opinion be put in évidence herein, as being 
material and relevant to said contention, it is ordered that the mandate 
herein contain the foUowing directions : 

Let the decree below as to the second patent in suit be vacated, and 
the issue as to that patent be remanded, with directions to reconsider 
said second patent, but only as to the anticipation alleged by said Wald 
patent; the court below, having considered the évidence ofïered in 
respect of such alleged anticipation, to make such final decree as to the 
validity and infringement of said second patent in suit as to law and 
justice may appertain. 

Neither party shall recover costs in this court, costs below to be in 
the discrétion of the District Court, and the directions as to costs, 
heretofore given, are modified accordingly. 
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MATTEAWAN MFG. CO. v. EMMONS BROS. CO. 

(Circuit Court of Appeals, First Circuit. Septeiuber 12, 1&18.) 

No. 1310. 

1. Paii;nts ®=112(5) — Suit fob lNFiîiNaE.\iENT — ^Décisions of Patent Of- 

fice — Weigiit. 

AVhen a court is asked to overturn a décision of tlie Patent Office on a 
question of faet, the proof should be clear and convincing. 

2. Patents ©=5328 — Validitt — M?:tiiod of Sticking Fur to Felted Hat 

BoDY. 

The Baglln patent, Ko. 508,462, for a uietliod of sticking fur to a 
felted hat body, claims 1 and 2, held void for lack of Invention. 

3. Patents iS=337 — Invention. 

It Is not Invention to apply an old force through known instruments 
used in tlielr accustomed mauuor to known objects and produclng known 
effects. 

4. WOKDS and Phrases — "Carroted FuRl" 

"Carroted fur" is fur tliat lias been treated by a solution of nitrate 
of mercury, so as to remove tlie water-repellent substance coverlng the 
fibers of tlie fur, causing the seales upon their surface to protrude to a 
greater extent tban they do upon those of raw or uncarroted fur, and 
tlie body of the flber itself to absorb moisture, nuiking it more pliable and 
in this condition more easily to iuterloel^ witli other fibers of fur, or of 
wool. 

5. WoRDs ANn Phrases — "Sticking" — "Felting." 

The processes of "sticking" and "felting," as applied to the manufac- 
ture of fur felt hats, only difl'er in the extent to whlch the fibers become 
interlocked. In the former proeess, only a part in length of the fur 
fibers beeomes interlocked with the wool flliers, while in the latter proeess 
the fur fibers become interlocked with the wool fibers, or wlth other 
fibers of fur, for their whole length. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by the Matteawan Manufacturing Company against 
the Emmons Bros. Company. Decree for défendant, and complainant 
appeals. Affirmed. 

Fritz V. Briesen, of New York City (Briesen & Schrenk, of New 
York City, on the brief), for appellant. 

Louis W. Southgate, of Worcester, Mass. (Charles T. Hawley, of 
Holden, Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

JOHNSON, Circuit Judge. This is an appeal from the District 
Court of Massachusetts dismissing the bill of the plaintifï, which alleged 
infringement by the défendant of United States patent No. 508,462, is- 
sued November 14, 1893, to W. H. Baglin, whose title, by assignments, 
passed to this plaintiff February 2, 1909. Claims 1 and 2 of the patent 
are those which it is claimed were infringed, and this court has found 
them to be true method claims "whose validity and scope could only be 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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determined on final hearing." 185 Fed. 814, 108 C. C. A. 46. They 
are as f oilows : 

"1. The herein-described niethod of sticking fur to a previousl}- felted Hat 
body, vvhioh consists in applylng a layer of fur to the felted hat body and 
then subjerting the material to a eombined pressing and vibratlng jigging 
action, substantially as described. 

"2. The herein-described niethod of sticking fur to a previoiisly felted hat 
bodv, which c^nsiists in applying a layer of fur to thè felted hat body and 
then subjeeting the material to a oomblned pressing and vibratlng jigging 
action, with beat, substantially as deseribed." 

The only différence between the two claims is that in the second 
the words "with heat" are added after the words "jigging action"; 
but nothing novel is claimed for the use of heat in the alleged method. 

The validity of the patent was attacked on the ground that it was 
abandoned under section 4894 of the Revised Statutes (Comp. St. 1916, 
§ 9438), which reads as f oilows : 

"AU applications for patents shall be completed and prepared for examina- 
tlon wlthiii two years after the flling of the application, and in default tliereof, 
or upon tailure of Ihe applieant to prosecute the same withiu two years after 
anv action therein, of which notice shall havo lK"en given to the applieant, 
thèv shall be regarded as abandoned by the parties thereto, uniess it be shown 
to ihe satisfaction of the (Jonimissiouer of Patents that such delay was un- 
avoidable." 

Baglin filed an application for the patent on February 21, 1882. This 
application was placed in several interférences, and for more than 
seven years no action was taken in the Patent Office; but on December 
9, 1890, the Commissioner of Patents entered an order for Baglin to 
show cause why his application should not be considered abandoned 
by failure to prosecute within two years, within the meaning of sec- 
tion 4894. In response to this order affidavits were filed, and on them 
the Commissioner of Patents held that Baglin's delay was unavoidable. 

[1J The learned judge in the court below held, on the authority of 
Hays-Young Company v. St. Louis Transit Company, 137 Fed. 80, 70 
C. C. A. 1, that the évidence introduced by the défendant was not suffi- 
cient to overcome the prima f acie presumption in favor of the correct- 
ness of the commissioner's ruling, and we agrée with him. We think 
that, when a court is asked to overturn a décision upon a question of 
fact by an executive officer of the government to whom the law has 
intrusted its détermination, the proof introduced should be clear and 
convincing; and we do not find sufficient évidence to show that the dé- 
cision of that prelimlnary question by the commissioner was so clearly 
wrong as to justify this court in setting it aside. 

After the resumption of interférence proceedings a décision was 
rendered in favor of Baglin and the patent issued November 14, 1893. 

[2] The question presented for our considération, and the only one 
which we find it necessary to consider, is whether the claims upon 
which the plaintifi^ relies are void for want of invention. 

In manufacturing hats of wool and fur a layer of fur is placed or 
blown upon a felted hat body made of wool, the fibers of which hâve 
been compacted by a eombined pressing and vibratlng motion, usually 
with heat. The first step in the process is to make the layer of fur 
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stick to the hat body of felt, or to so unité them that, being subjected to 
pressure, scalding, and rolling, they may further unité. 

Baglin, by his patent, claimed nothing new in the use of fur and 
wool to make a hat, or that there was anything novel in making the 
individual fibers of the fur, because of the scales upon them, penetrate 
the felted wool and stick to it until they could be made to penetrate 
still further by the pressing, rolling, and scalding processes to which 
the combined felt and fur were afterward subjected. Previous to his 
patent the preliminary sticking of the layer of fur to the hat body had 
been accomplished by hand with the use of hrushes and hot water, by 
laying the hat body with the fur upon it on a perforated table through 
which steam was injected into the felted body, and by the dextrous use 
of a brush causing the fibers of the fur to penetrate the felt body to 
such an extent that the layer of fur and the felt body could thereafter 
be treated together, and a doser union of the fibers of the fur and those 
of the felt obtained. A jigging machine had long been in use in the 
manufacture of hats in felting fur and wool separately and in combina- 
tion. 

Baglin in his invention claimed to effect the old resuit of the prelim- 
inary sticking of the fur to the felt body by "a combined pressing and 
vibrating, jigging action," thus accomplishing by use of a jigger what 
had previously been done by hand by the use of brushes. For the 
success of this movement pressure was necessary, and with it a vibra- 
tory movement of the brush in the hand of the operator, because it is 
apparent that the skilled operator must hâve seen the necessity of sep- 
arating the fibers of the fur by the short, vibratory movements of a 
brush before striking the fur with it to make the preliminary pénétra- 
tion of the felted hat body. 

It is not claimed that Baglin invented the jigger or any new machin- 
ery, but that the process which he discovered was new. It had long been 
known that the exterior surfaces of hair fibers, as well as those of wool, 
were covered with scales, whiA ail point in the same direction — away 
from the root or butt end, towards the tip of the fiber — ^and that be- 
cause of thèse scales the fur fibers could be made to penetrate into a 
felted body, whether completely felted or only partially felted, and af ter 
this pénétration they could not be removed. 

In Burr v. Duryee, 1 Wall. 531, 17 L. Ed. 650, the structure of the 
fur fibers and the use of the same in the manufacture of hats is fuUy 
discussed, and it is there pointed out that the reason why the fibers of 
fur or of wool may be made to combine by pressure is due to the scales 
upon their surfaces, so that they may be made to interlock and combine. 
It is true that, hy the use of the jigger, the process of sticking can be 
carried on more rapidly than hy exerting the pressure by hand or with 
the old brush which had been long used ; but the process is the same, 
and dépendent upon the natural properties of the fur fibers, which, un- 
der pressure, can be driven into the interstices between the wool fibers, 
so that the fur will become sufficiently attached to the hat body to al- 
low the two together to be subjected to other processes. 

It is plain that the action of the jigger is not necessary to effect the 
resuit of sticking the layer of fur to the felt, and that what is meant 
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by "vibrating jigger action" is a vibrating action similar to that pro- 
duced by a jigger; ail of which movements counsel for the plaintiff 
admits in argument can be performed by hand, and we think were so 
perf ormed before Baglin's patent issued. 

. We are unable to distinguish this case from Marchand v. Emken, 
132 U. S. 195, 10 Sup. Ct. 65, 33 I^. Ed. 332, in which a patent was 
held to be void for want of invention, which covered a method of 
making hydrogen peroxide that differed only from the prier method of 
making the same in that the liquids which were used to make the hydro- 
gen peroxide were stirred by a revolving screw, mechanically operated, 
and given "a peculiar motion — one which cannot be given by hand — a 
continuons movement of rotation, horizontally in opposite directions 
from the center, or radially and vertically, or nearly so, according to 
the shape of the vessel." AU the other steps were old. The novelty 
claimed was imparting to the liquid undergoing chemical change a 
rotary or eddying movement produced by the revolving screw. The 
court there held that "no intuitive faculty of the mind had been put 
forth in the search for new methods, creating what had not before 
existed or bringing to light what lay hidden from vision," and said: 

"There is hère no sufficient foundation upon which to rest a claim which, if 
construed as broadly as the complainant inslsts it should be, practically 
malies ail pay tribute who stlr the mixture in question by machlnery, and 
by hand also, provided substautially the same movement can be produced 
by hand-stirring, and this seems to be a disputed question upon the proof" — 
citing Hollister v. Benedict Mfg. Co., 113 U. S. 59, 72, 5 Sup. Ct. T17, 28 L. 
Ed. 901 ; Dreyfus v. Searle, 124 U. S. 60, 8 Sup. Ct. 390, 31 L. Ed. 352 ; Cres- 
cent Brewing Co. v. Gottfried, 128 U. S. 158, 9 Sup. Ct. 83, 32 L. Ed. 390. 

Nor can we distinguish this case in principle from Wright & Col- 
ton Wire Cloth Co. v. Clinton Wire Cloth Co., 67 Fed. 790, 14 C. C. 
A. 646. 

If the plaintiff's patent is valid upon the ground that he has invented 
a new process, then not alone those who perform the opération of 
"sticking" fur to a hat body by a combined pressing and vibrating jigger 
action by use of machinery, but also those who by use of thèse move- 
ments effect the same resuit by hand, must pay tribute to the patentée. 
A combined pressing and rubbing by hand of the fur fibers against the 
felted hat body for the purpose of effecting a preliminary sticking of 
the fur to the felted body, it is admitted, is old in the art of making 
napped hats, and this is ail that is effected by the use of the jigger. 

[4] It was strongly urged in argument that the learned judge who 
heard the case below erred in his finding "that the use of vibrating jig- 
gers for performing entirely analogous opérations and securing entire- 
ly analogous results is proved to hâve been familiar in the art before 
Baglin's application," and that he had failed to distinguish between 
the art of "felting" and "sticking" ; that in the former, carroted fur 
is used — that is, fur that has been treated by a solution of nitrate of 
mercury so as to remove the water-repellent substance covering the 
fibers of the fur, causing the scales upon their surface to protrude to a 
greater extent than they do upon those of raw or uncarroted fur, and 
the body of the fiber itself to absorb moisture, making it more pliable 
and in this condition more easily to interlock with other fibers of fur. 
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or of wool ; while in the latter, where a napped hat is to be made, raw 
or uncarroted fur, which has not been so treated, is used. 

While we do not doubt that the word "stick" means to those skilled 
in the art the prehminary union of the fibers of the fur with a felted 
hat body, and that sticking as a useful art may be the subject of a pat- 
ent, it is nevertheless true that the manufacture of napped bats is old 
in the arts and that the method pursued by the manufacturer was to 
f elt the roots of the fur fibers with the felted hat body. Burr v. Dur- 
yee, supra. 

[3, 5] We think the process of sticking is analogous to the process 
of felting, and that the two processes only differ in the extent to which 
the fibers become interlocked. In that of sticking, only a part in length 
of the fur fibers becomes interlocked with the wool fibers ; while in 
felting the fur fibers become interlocked with the wool fibers or with 
other fibers of fur for their whole length. It is not invention to apply 
an old force "through known instruments, used in their accustomed 
manner to known objects and producing known effects." AU tlie forces 
applied by Baglin and covered by bis claim were old. The jigger itself 
was a well-known instrument and used by him in its accustomed man- 
ner. The objects to which it was applied and the resuit produced were 
old. The old vibrating jigger was applied by Baglin to another use 
beside that of felting, and in its new use it introduced no new method 
in the art of sticking. 

We therefore think, as did the learned judge in the court below: 

"That the daims of the plaintiff are void for want of invention in that they 
purport to cover only the use of an old device for nceoinpllshing by machlnery 
the same pressure and rubbing whieh was formerly effected by hand." 

The decree of the District Court is affirmed ; the appellee to recover 
costs in this court. 
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TJNITED STATES t. SCHULZB. 

(District Cîourt, S. D. Callfomla, S. D. October 11, 1918.) 

No. 1495. 

1. Ckiminal Law <&=>371(1) — Evidence — Intknt. 

Where the question of the intent and meaning of a défendant In uslng 
certain language is in issue, as In a prosecution for uttering pro-German 
sentiments, contrary to the Esplonage Act, évidence tliat he used similor 
language on other occasions Is admissible to show his mental attitude, 
but not as évidence of the fact that he used the language charged. 

2. Wab iS=4 — EsPioNAOE Act — "Support ob Favob." 

Under the provision of Esplonage Act June 15, 1917, S 3, as amended 
by Act, May 16, 191S, § 1, that "whoever shall by Word or act support or 
favor the cause of any country wlth which the United States Is at war 
• * • " shall be guilty of an offense, although not so stated In terins, 
intent is an essential élément of the offense, as the words "support o.- 
favor" import willfulness and tntent. 

S. WoKDs AND Phrases — "Stjppobt." 

"Support" means to vindicate, to malntain, to défend, to uphold wlth 
ald or eountenance, and should be construed in practically the same 
sensé as "favor." 

[Ed. Note. — For otheir définitions, see Words and Phrases, First and 
Second Séries, Support.] 

4. Wonos AND Phbases — "Favor." 

"Favor" nieaiis to regard wlth favor, to aid or to hâve the disposition 
to aUl, to show partlality or unfalr bias towards, and should be con- 
strued iu practically the saine scnse as "support" 

[Ed. Note. — For otheir définitions, see Words and Phrases, First and 
Second Séries, Favor.] 

Criminal prosecution by the United States against Charles G. 
Schulze. On motion for new trial. Denied. 

Robert O'Connor, U. S. Atty., and Lyle W. Rucker, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

A. J. Morganstern, of San Diego, Cal., for défendant. 

TRIPPET, District Judge. At the time of the ruling on the mo- 
tion for a new trial I promised the attorneys to file a written opin- 
ion, and this is in compliance with that promise. The défendant 
was convicted under an indictment charging him with violation of 
that part of section 3 of what is known as the Esplonage Act (Act 
June 15, 1917, c. 30, 40 Stat. 217, as amended by Act May 16, 191S, 
c. 75, § 1) which reads as follows : 

"Whoever shall by word or act support or favor the catLse of any country 
with which the United States is at war, or by word or act oppose the cause 
of the United States therein, shall be," etc. 

The language of the statute does not read, Whoever with intent 
to favor the cause of Germany uses certain words; but the stat- 
ute is, Whoever by word favors the cause of Germany. The stat- 
ute does not by its terms require that the words should be knowing- 
ly and willfully spoken. 

£s»For other ca»es see saine topic t KEY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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[1] The défendant moves for a new trial on the ground that the 
court admitted évidence that' the défendant uttered pro-German 
sentiments on various occasions during the time from 1915 to the 
time the indictment was returned, over the defendant's objection. 
Thèse statements of the défendant were admitted under the ruie of 
évidence thus stated by Mr. Stephen : 

"When there is a question whether a person said or did somethiiig, the 
fact tbat he said or did sometliing of the same sort on a différent occasion 
may be proved, if it shows the existence on the occasion in question of any 
intention, knowledge, good or bad faith, malice, or other state of niind, or 
of any state of body or bodily feellng, the existence of which is in issue, or is 
or is deemed to be relevant to the issue ; but such aets or words may not be 
proved merely in order to show that the person so acting or speaklng was 
likely on the occasion In question to act in a similar manner." Article 11, 
Stephen's Dlgest of the Lavy of Evidence. 

There is no question hère as to whether such évidence was ad- 
missible for the purpose of proving that the défendant said the things 
which the indictment charges he said. The court limited the eflfect 
of the évidence on the ruling admitting the évidence, and also in the 
instructions to the jury, to the purpose set forth in the above quo- 
lation from Stephen. 

[2] The défendant argues that the government was not required 
to prove intent; that the mère utterance of the words constitutes 
Ihe crime, and therefore this évidence was improperly admitted for 
the purpose of showing intent. (The word "intent" herein is used 
in the sensé of malice, design, plan, purpose, and attitude of mind 
of the défendant.) The défendant argues that, where a statute de- 
nounces a certain thing as a crime, without specifying that the doing 
of the thing shall be donc with a certain intent, then it is not nec- 
essary for the government to prove intent. The defendant's attor- 
ney illustrâtes his position by this: 

If a défendant commits râpe, prior acts cannot be introduced, be- 
cause the crime is complète by committing the act, and the necessary 
intent is presumed ; while, if the défendant commits assault with 
intent to commit râpe, then prior acts may be proved to show the 
intent. In the section of the statute under considération, nearly 
ail the crimes denounced by this section specify that intent shall be 
a part of the crime. The word "intent" is used five times in this 
section, and the word "willfuUy" nine times. When the statute 
comes to prohibiting the use of words favoring the cause of Ger- 
many, it does not use the word "intent" nor the word "willfully." 

The défendant says that the mère uttering of the words consti- 
tutes the offense. If that be true, then the witnesses who testified 
committed the crime denounced in the statute, because thèse wit- 
nesses on several occasions repeated the words of the défendant. 
Shall they be put to their purgation? If the mère uttering of thèse 
words by thèse witnesses made a prima facie case against them, then 
how can they défend themselves? Is the answer that they would 
défend themselves by proving that they did not intend to commit 
the crime, or that they were justified by reason of the fact that they 
were repeating this matter for the purposes of informing the au- 
thorities, or because they were compelled to? If so, why is that a 
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•défense? Can a person commit râpe, and défend on the ground 
that he was repeating an act that some one else had done? If the 
spoken words per se constitute the offense, then thèse witnesses could 
not défend by showing want of intent, any more than the défend- 
ant could défend by showing want of intent, when charged with 
râpe. If thèse witnesses could défend by showing want of intent, 
it illustrâtes the necessity of reading into this statute the necessity 
of provirig intent. 

Intent is a necessary élément of this offense, notwithstanding the 
absence of the words "willfuUy" and "intent." Words spoken in 
one set of circumstances may mean an entirely différent thing from 
words spoken in another set of circumstances. If the American army 
are advancing and the Huns are retreating, and I say, "We cannot 
always hope to win," that is pessimistic. If the Huns are advanc- 
ing, and the Americans are retreating, and I say, "We cannot always 
hope to win," that is optimistic. In order for the government to 
prove the crime, the government must give color to the words. One 
cannot look at thèse words uttered by the défendant, and say that 
they necessarily favor the cause of Germany. Some of the sen- 
tences would not convey that meaning at ail, without intent being 
shown. 

The government bas charged that the défendant made the state- 
ments to support and favor the cause of Germany. The government 
was entitled to prove ail the words uttered, and entitled to prove 
that each and every one of those words uttered were spoken to fa- 
vor the cause of Germany. It might well be that the government 
would not be able to prove the entire charge, but might be only able 
to prove a part of the things uttered, Now, if that part proved, 
standing alone, unaided by the attitude of mind or the purpose oi; 
the défendant, would not show that the défendant uttered the words 
to favor the cause of Germany, then the government would hâve 
failed. The government did not know and could not tell which of 
thèse statements the jury would conclude that the défendant had 
said. 

The government must négative in its proof the possibility of the 
words having been uttered without intending to support the cause of 
•Germany, or opposing the cause of the United States. For exam- 
ple, the court uttered every word set out in the indictment at various 
times during the trial, in discussing this question. Then did the court 
■commit a crime by uttering thèse words? The purpose of the de- 
fendant must be made manifest, and this can only be done by show- 
ing the circumstances and by proving the attitude of mind of the 
défendant. 

[3, 4] The words "support or favor" import willfulness and intent. 
The common understanding of the meaning of thèse words is this : Sup- 
port means to vindicate; to maintain; to défend; to uphold by aid 
or countenance. Favor means to regard with favor; to aid or to 
hâve the disposition to aid; to show partiality or unfair bias towards. 
Thèse words should be construed in practically the same sensé, 
"ejusdem generis." AU the dictionaries give a définition of favor 
ils a disposition to aid. This makes the attitude of mind or intent 
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an issue. Both words require action and purpose. One could not 
hâve the disposition to aid or show unfair bias towards, without in- 
tcnding to do so. To use the words willful and intent in the sen- 
tence defining this crime would be tautology. 

The statute must hâve a sensible interprétation. To go no deep- 
er than the words of the statute would be to stick in the bark. "For 
the letter killeth, but the spirit giveth life." Are we not justified in 
quoting Hamlet: "There is nothing either good or bad but think- 
ing makes it so." The Suprême Court says : 

"AU laws shonld receive a sensible eonsitruetion. General tenus sliould be so 
liuiited in their application as not to lend to injustice, oi>pression, or an 
absurd conséquence. It will always, therefore, he presumed that the Légis- 
lature intended exceptions to its language, which would avoid results of this 
character. ïhe reason of the law in such cases should prevail over its 
letter. The comiiion sensé of uian approves the judgment mentioned by 
Putt'endorf, that the Bolognian law, which enacted 'that whoever drew blood 
in the streets should be punished with the utmost severity,' did not extend to 
the surgeon who opened the vein of a person that fell down in the street in a 
fit. The same coininon sensé accepts the ruling, cited by Plowden, that the 
statute of 1 Edward II, which enacts that a prisoner who breaks prison 
shall be guilty of felony, does not extend to a prisoner who breaks out wheu 
the prison is on flre, 'for he Is not to be hange<l because he would not 
stay to be burnt.' And we think that a like co-iimon sensé will sanction the 
ruling we make, that the act of Co)igress which pnnishiis the obstruction or 
retardlng of the passage of the mail, or of its carrier, -loes not apply to a 
case of temporary détention of the mail caused by the aiTest of the carrier 
upon an indictment for niurder." United States v. Kirby, 74 U. S. (7 Wall.) 
482, 486 (19 L. Ed. 278). 

The Constitution provides: 

"Treason against the United States shall consist only in levylng wor against 
tlieni, or in adhering to tlieir eiieniie.s, giving them aid and conifort. * * * " 
Article 3, § 3. 

It will be seen f rom this quotation that neither the word "willful" 
nor "intent" is used in the Constitution in defining treason. Intent 
is an indispensable élément in the establishment of treason, and pri- 
er acts bave always been admitted for the purposes of showing in- 
tent. Fries Case. 3 Dali. 515, 1 L. Ed. 701, Fed. Cas. No. 5,126; U. 
S. V. Burr, Burr's Trial, 1 Robertson, 472, Fed. Cas. No. 14,694; 
Respublica v. Weidle, 2 Dali. 88, 1 L. Ed. 301; United States v. 
Pryor, 3 Wash. C. C. 234, Fed. Cas. No. 16,096; Regina v. Deasy, 
15 Cox's Crim. Cases (Eng.) 334; Regina v. Frost, 9 Car. & P. 
(Eng.) 129, 38 Eng. Com. Law, 70; Regina v. O'Brien, 7 State Trials 
(N. S.) 1, 75. 

In the case of Fries, supra, the court said: 

"ilowever indisputably reciulsite it niay be to prove by two witnesses the 
overt act for which the prisoner at the bar stands indicted, yet évidence 
luay be given of other circumstances, or even of other overt acts, connecled 
with that on which the iudictment is grounded, and occurring or committed 
in any other part of the district than the place mentioned. Although the 
prisoner be not on his trial, nor is he now punishable, for any other th;.n 
the overt act laid, other overt acts and other circumstances, parts of the 
gênerai design, rnay nevertheless be proved, to show the quo animo — the 
Intent — with which the act laid was coumiitted." U. S. v. Fries, Wharton's 
State Trials, 82, 585, 504. 
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The court f urther said in the Fries Case : 

"The intent is the gist of the Inqulry in a charj^e of treason, and Is the 
great and leadlng object In trials for this crime. The description of crimes 
(»ntained in the act commonly called the Sédition Aet [1 Stat 598] lose 
thelr eharaeter, and become but coniponent parts of the greater crime, or 
évidences of treason, when the treasonable intent and overt act are proved." 
Fries Case, 3 Dali. 515, 1 I>. Ed. 701, Fed. Cas. No. 5,126. 

In the trial of Burr, acts of treason elsewhere than as charged 
were held admissible, since they, "by showing a gênerai evil inten- 
tion, reiider it more probable that the intention in the particular case 
was evil." See 1 Wigmore on Evidence, § 367, note. 

"In sédition (including séditions riot and séditions libel), other acts and 
utterances are receivable, under the présent princlples, to évidence séditions 
intent." 1 Wigmore on Evidence, § 367, p. 445. 

See Respublica v. Weidle, 2 Dali. 88, 1 L. Ed. 301 ; R. v. Hunt, 
1 State Trials (N. S.) 171 ; Regina v. O'Brien, 7 State Trials (N. 
S.) 1, 75. 

My brother, Judge BLEDSOE, sat in the first trial of this case 
and the same évidence was admitted. Judge BLEDSOE advises me 
that, after a further considération of the matter, he is clearly of 
the opinion that the évidence was properly admitted in the case. 

Motion for a new trial will be denied. 



THID .TELI.ING. 

THE WILLIAM COrsB. 

(District Court, E. D. North CiiroUna, New Bern Division. September 27, 

191S.) 

No. 93. 

1. Salvage <S=>20 — AjrouNT of Award — Rescxte of Disabled Vessel at Sea. 

An award of $4,000, made to a steamship worth, with her cargo, $2,- 
700,000, for the re„scne of a scbooner and cargo worth $12,000, from a 
point 50 miles off the North Carolina coast, where, after belng driven 600 
miles and disabled by a storm, she woiild hâve soon sunk, and was in 
efCect abandoned by her crew, who came In a boat with their effects on 
board the steamer when she approached. 

2. Salvage <S=326 — Eléments of Compensation — Cost of Service. 

While the actual expense and loss of tlme of a salving vessel do not 
eonstitïite claims for wliich payment may he demanded, they are items 
to he considered in fixing the amoiint of salvage compensation. 

3. Salvage <gs=>26 — Eléments of Compensation — Value of Property Saved. 

Although the value of the salving vessel and of the time lost from her 
voyage may be large, yet the salvage award must be governed to a 
large extent by the value of the property saved. 

In Admiralty. Suit for salvage by Cari F. Andersen, master of the 
Danish steamer Jelling, and others, against the schooner William Cobb. 
Decree for libelants. 

<g=»Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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John D. Bellamy, of Wilmington, N. C, and J. P. K. Bryan, o£ 
Charleston, S. C, for libelants. 

Julius F. Duncan, of Beaufort, N. C, for vessel owner. 

J. O. Carr, of Wilmington, N. C, and Harrington, Bingham & Eng- 
lar, of New York City, for cargo owner. 

CONNOR, District Judge. The Danish steamer JelHng, owned by 
the Steamship Company Dannebrog, 2,639 gross and 1,673 net tonnage, 
284 feet long, 42 f eet heam, value about $2,000,000, Cari F. Andersen, 
master and agent, was on October 25, 1917, under charter to the 
Ward L,ine, at the rate of $40,000 a year, carrying a cargo of hemp, ma- 
hogany, cedar, etc., of 1,2C)0 tons, valued at $700,000, on a voyage from 
Progreso to New York, passing up the coast of North Carolina, ofif 
Cape lyookout. 

The Schooner William Cobb, an American vessel of 435 tons gross 
and 345 net, about 200 feet long and 30 feet beam, of the appraised 
value of $6,500, was carrying on October 25, 1917, a cargo of lump 
coal (500 tons) of the value of about $5,400. She sailed from Newport 
News, Va., October 11, 1917, for Ponce, Porto Rico. On the 18th day 
of October, when 150 miles southeast of Bermuda, she encountered a 
severe storm, described by members of her crew as a "tropical hurri- 
cane," which "brought the seas right over her decks continually," last- 
ing about two hours, followed by heavy wind and rain, which con- 
tinued about eight days. A member of her crew says : 

"Her condition was getting worse. The crew didn't liave to work night and 
day for the flrst three days, but after that they didn't Imow what it was to 
sleep. We had ttoth hand pumps and gasollne pumps working. We had 
trouble with our pump continually; that was the aft pump. The forward 
pump was in good condition. We were kept working continually. We were 
pretty well puzzled as to where we were drlfting, because we could not get a 
sight for four or five days. At tlmes we did not know where we were. We 
went along doing as seamen should for the safety of navigation, pumplng out 
our vessel and getting what sleep we could. There were times when we had 
no sleep, working as much as 22 out of the 24 hours to save our vessel. We 
watched for five days for a vessel to come along, but we couldn't see any- 
thing. One vessel passed us; we had signaled her, but she had never stop- 
ped. * • * On October 25th the vessel was leaking badly. We had already 
pumped her out at 3:30 in the morning, but the water was eoming in at the 
rate of about six inches an hour. • * • The storms were so terrifie at 
times that it was hardly possible for us to work our big pump. The sails 
at tlmes, before we were able to get tliem in, had done away with one of our 
jibs, and auother time it broke one of our brooms. The sails would not act 
at ail. We merely kept up what sail we could to steady our ship; one gafE 
and one boom were broken." 

Another member of the crew says : 

"The storm was severe, and naturally the ship was leaking a llttle bit, and 
the storm makes her leak more, and the leaking was in the bow. Naturally 
by the storm we couldn't keep up to the wind, and we had to keep up to the 
wlnd for our course; but we couldn't do it because, every tlme a sea would 
corne over, ail the water would come through the bow, so we had to keep her 
•ofC, and run her before the wind to keep her from sinking. We were trylng to 
keep her from sinking for about seven days, pumplng day and night. The 
storm took the flying jib. The foregaff was broken. Tlie pump, before we 
left port, was not in proper order. The captain's mlstake; he forgot. He 
took the measure for the top plunger, but when we went ashore he forgot to 
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bring it ; for thé piimp to pump, we had to get on toj) and hold a broom down 
to hold the pump down. The hand pump could not keep the water down." 

Capt. Sabean says that : 

"The storm rag€d wlth great severity for about 36 hours. It contlnued to 
blow with severity, but uot so great, up to the 23d of Oetober; pumped 
both day and night to keei> the water down; did this up to two days beforo 
the 25th. A couple of days before the 25th one of the pumps was put out of 
commission." 

On the morning of Oetober 25, 1917, the schooner was on the North 
Carolina coast, about 50 miles f rom Cape Lookout, and about 600 miles 
from where she first encountered the storm. The steamer Jelling was 
on her voyage to New York. The schooner was showing her distress 
— signal flag upside down. Capt. Sabean says : 

"Between 2 and 3 o'clock on the morning of the 26th we slghted the 
steamer. I ordered my torch to be burned In order to communicate with the 
steamer. She came down on us about 3 :30 a. m. • * * I shouted, and, as 
near as I could make out, the captain asked me what was the trouble. I said 
back that my vessel was in a sinking condition and would like to hâve some 
assistance, if not to be taken ofE my vessel. Some of my crew shouted out 
that the vessel was sinking, and I said, 'Don't shout out that we are slnklug, 
because we are not, but sing out, if you want to say anything, and say we 
are in a sinking condition.' " 

Capt. Andersen, of the Jelling, says that about 2 o'clock on the 
morning of the 25th of Oetober, his second officer, on watch, sighted 
on the port bow a distress light of an unknown ship; called his at- 
tention, he being asleep; came at once; determined the vessel's 
course from the distress light ; steered towards the schooner for about 
an hour; ten miles away, closing up under the stern of the vessel, 
heard some one shouting ; could not understand what was said ; used 
my mégaphone, asking, "What is your trouble?" Answer came, 
"We are sinking and want to be taken ofï" ; turned my vessel around, 
and distress signal was again shown on schooner's stem; came again 
close, and through mégaphone asked, "Are you in imminent danger 
there? I will help you oflf, or can you wait until daylight?" The 
captain answered back, "Yes." Some of the crew said, "No ; we want 
to be taken oflf right away." Turned my ship around and came near 
the ship's stern again. Still very dark, and very high sea; found 
that the schooner had lowered her boat and the crew got into it; 
asked, "Are you coming over in your own boat?" "Yes," was the 
reply; answer, "Ail right; we will stand by you." The boat was 
between the steamer and the schooner, on the ofï, or port, side of 
the steamer; ordered the boat to go round on her lee side, where 
there was smooth water. 

Capt. Sabean, concurring substantially in the statement of An- 
dersen, says that he told his men to put their clothes in the boat; 
there were provisions and water in the boat; to lighten her, ordered 
the water vessels thrown overboard; put his own clothes, chro- 
nometer, compass, charts, and some other little instruments; did this 
in case the captain would not give his tow line ; would hâve to leave 
his vessel, because he did not think it saf e to stay aboard, if he could 
not get any assistance, as his af ter pumps had been put out of commis- 
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sion by the storm and his gasoline was about gone ; had no way to 
get to a port and was about 50 miles f rom this port. I said : 

"We will leave our side lights up. leave her sails up. and hâve a light 
«n lior stem, so notliing will coUide with her. We will iiot set the ves.sel on 
flre, will not destroy her, until I can see what the captain will do for me. 
If he doesn't give nie any assistance, will not tow her; we would corne back 
and spIU what gasoline we had lorward, and touch a match to her and 
burn her up." 

The testimony in respect to the action of both captains, up to this 
point, is corroborated by ail of the witnesses. Among other things 
taken over in the boat were the clothes of the crew and a parrot. 
When the small boat reached the lee side of the steamer, by direc- 
tion of the captain and officers of the Jelling, several of the crew went 
on her by the ladder, and others were hoisted up with the boat by 
the tackle of the Jelling. The contents of the boat were taken ofï. 
There is some, although not material, différence of opinion in regard 
to the condition of the sea when the boat went to the side of the 
steamer. There was some swell, but "not heavy." The boat en- 
countered no difïiculty in going to the side of the steamer, as directed. 

[1] Eliminating, for the moment, the testimony in regard to which 
there is some contradiction, it is conceded that the captain and crew 
of the schooner were invited to corne on board — were given coffee 
and sandwiches; that the men were very weary and mUch exhausted 
by their expérience on the schooner, and went to sleep. They reached 
the steamer at about 4 :30 o'clock in the morning. Capt. Sabean says, 
after he boarded the steamer, and the small boat was hoisted up: 

"I went up on board, shook hands with the captain, stopped there a few 
minutes on the main deck, and he and I went up ou the second deek, where 
his chart room was. In his chart room, he and I went over the position 
we were in and our nearest port, and I approached the question to him that 
I would llke for him to put a line to my vessel ; but he didn't give me any 
decided answer about it. A short time after the subject was brought up again 
about doing something for my vessel, and in the conversation we were 
having the captain. said, 'I will not put a line to your vessel unless you 
give me full charge.' I said, 'Captain, can't we make some arrangements ; 
I am helpless, don't want to lose my vessel, and by having some gasoline 
and your assistance my fore pnmp will keep my vessel afloat, if it helps this 
vessel to reach port.' He said, 'No, captain, we cannot make any arrange- 
ments ; the courts will hâve to décide that.' I said, 'If we could make an 
agreement, why would we hâve to settle in the court?' He said, 'I hâve 
got two owners; the vessel is owned by some people, and she is chartered 
by other people, and I would hâve to let them décide.' I said, 'I am willing 
to pay you a reasonable price to take my vessel In, or I will pay you at the 
same rate, whatever your vessel may be now earnlng, for the time of the 
service.' We could not corne to any agreement, and rather than not hâve 
hijn put any Une on my vessel at ail, 1 agree<i, or had uothing more to say 
at that time about saving my vessel, but let him go ahead and put his line 
aboard if hé would." 

Capt., Atidersen says that, after the captain and crew of the schoon- 
er came on the steamer, he made up his mind to keep around her 
until daylight to iilvestigate her condition. At about 6 o'clock he 
sent his chîef offieer, third engineer, a carpenter, and three seamen 
to the schoOner to investigate conditions, take soundirigs in her bilges, 
and see if; there was any possibility of saving her. They return^d 
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about 7 o'clock and reported that she was an old vessel, in good con- 
dition, but had five feet of water in her hold and leaking heavily; 
thought it would be difficult to save her under the circumstances ; 
the motor pumps were out of order ; none of them were working ; 
that he thought it would be possible to repair the forward motor 
pump and get it to run. He called his officers together on the bridge 
and consulted them in regard to trying to save the vessel. They 
agreed to try to do so. He says that, up to this time, nothing had 
been said to him by Capt. Sabean about saving, or towing, the 
schooner. 

"WUen lie saw I had a meeting of my officers about 7 o'clock, he came to 
the lower bridge and sald, 'Are yen going to save her?' I replied, 'I don't 
know, captain ; I might do it.' He asked me how much towage would cost. I 
said, 'I don't know.' He said, 'Well, could you take her In for $5,000 or 
$6,000, which I could pay if you started towing her?' I said, 'Captain, you are 
nboard her now, and I doii'h know if I will save her; but, If I dp take her 
i]i low, the costs must be left with the proper authorities, if I get the shlp into 
a safe port.' Ile had never asked me to tow her in any way. I personally 
decided to take that vessel In tow ; he had never offered, or asked me, such a 
((uostion about turning her over. When the captain came on board, It was 
about 7 o'clock, he asked me_; but I told the captain that, if he and hls 
crew was ou board the ship, t'hen I could not take the ship in tow, as there 
could not he any salvage money uear the value of the cost of niy ship, and 
delay and expense, and that I >vould not tow her into port under the présent 
condition, if he stayed on board the ship. He never asked me for any gaso- 
line." 

There is évidence tending to corroborate both captains in regard 
to this conversation and the time at which it occurred. The weight 
of the évidence brings me to conclude that the conversation took 
place at the time fixed by Andersen. When the crew reached the 
steamer at 4:30 in the morning, they were physically exhausted ; aft- 
er getting coiïee and sandwiches, they went to sleep. I am of the 
opinion that, when they left the schooner, they did not expect to 
return, or that it would be saved. The thought of towing, I think, 
came when Sabean found that Andersen had sent his men to exam- 
ine the schooner and her condition, and heard the discussion and dé- 
cision of Andersen and his officers to try to save her. This was 
natural and proper. Upon finding that there was a chance of sav- 
ing his ship, it was his duty to the owners to try to make terms with 
the salvors. Andersen instructed his officers and seamen to get their 
breakfast and go aboard the schooner. At about 9 o'clock, they went 
aboard her with one day's rations and 10 gallons of gasoline. 

Loeber, second officer of the Jelling, went to the schooner with 
Nielson and three sailors. He says : 

"The pumps were in i)oor condition — would not work ; told Nielson to go 
to work on them ; took the sails down ; foregafï was broken In two places ; 
main boom was broken ; at the af t pump water was about 4 feet 6 Inches ; at 
forward pump, about a foot and a half over the keelson; caulked the hand 
pump ; water was rushlng In ; the two sallors worked the hand pump. The 
steamer came near, and we connected the hawser to the schooner and pro- 
ceeded to tow under slow speed, in order not to part the hawser Une; pro- 
ceeded to Beaufort, the nearest port; she was leaking heavUy, and the men 
were working the pumps; at about 11 o'clock proceeded under faster speed. 
At about 2 o'clock afternoon, reached Cape Iiookout Ught vessel ; water pump- 
253 F.— 25 
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ed dowû to two feet, and sea had become smooth; from 9 o'clock a. m. nntll 
noon thought schooner eould not be saved, and came very near abandoning her ; 
water poured In so rapldly. A.t about 6 o'cloek p. ni. flashed for a pilot in 
bay of Cape Lookout; came at 6:35; tlie schooner was anchored at 7 
o'clock ; pilot advised not to enter bar during dark hours ; second ofticer came 
on board steamer for consultation ; sald two feet water stlU in bilges ; 
would hâve to pump ail night ; needed more gasoline, which was given him ; 
got two pllots for both schooner and steamer. At 7 :35 a. m. passed over bar 
of Beaufort : at the same time the schooner grounded and the hawser parted. 
In order to keep the vessel in position, her starboard anchor was dropped, 
with 15 fatboms cable. The pilot proposed to send a tug to save the schooner 
when it came at high water, but I told hlm that I would corne back wlth my 
steamer and take her in myself. He said that it was a dangerous job; the 
tide was running at four knots, and the ehannel was very narrow, and the 
ship could not swlm. Proceeded in the harbor with steamer; turned her 
around ; came around and returned in the harbor ; went over the bar agaln, 
and came back and anchored just ahead of the schooner standing at the bar ; 
got a new tow Une on schooner. The vessels were then in a very critical posi- 
tion, both vessels, about 10 :30, as the wind ehanged from northeast to south- 
east, wlth a strong wind. At 11 o'cloek ordered to eut the cable on the 
schooner; its motor windlass would not lift the anchor; when released 
from her anchor, the Jelling proceeded slowly ahead, the schooner floated, 
and at 11 a. m. she was anchored In Beaufort harbor. The cable was eut, be- 
cause the vessel was In such a position that the anchor, which was standing 
from the starboard towards aft, could not be lifted with the schooner's 
motors and windlass. It was in bad condition — the steamer was in a critical 
condition and had to eut the cable; otherwise, it would hâve been stranded 
on the bar, and the schooner mlght hâve stranded as well, and possibly we 
would hâve torn a hole in her." 

There was some contradictory évidence in regard to condition 
of the sea; it was "choppy" — not unusually rough. The schooner 
was turned over to the marshal on the 28th at 8 o'clock a. m. The 
captain and crew of the schooner remained on the steamer until she 
came into Beaufort. They were not requested, nor did they offer, 
to assist in bringing the schooner into port. The steamer consumed 
about 35 tons of coal in handling the schooner, worth $8 a ton, and 
50 gallons of engine oil. The hawser was worth $355. A rail on 
the starboard side of the steamer was broken, worth about $50. The 
board of each of the crew of the schooner was worth $1.50 a day. 
The schooner was appraised at $6,500, and released upon bond. The 
coal was sold at public auction for $11.25 per ton, weighing 490^/2 
tons, aggregating $5,518.12. 

Libelants insist that the schooner was abandoned by her crew, and 
was, at the time she was taken in charge by the crew of the Jelling, 
a derelict. Respondents insist that the crew did not abandon her; 
that they intended, when they left to go to the Jelling, to secure her 
services in towing the schooner into port; that with a supply of gas- 
oline they could hâve kept the water down. The évidence tends 
strongly to show that, in the absence of aid, the schooner would 
hâve sunk in a short time — a few hours. I am constrained to think 
that this fact was. recognized by her captain and crew; that they 
were exhausted physically, and knew that their pumps were in "bad 
condition." They did not, in my opinion, formed upon considering 
âll of the testimony and their conduct, expect to retum to the schoon- 
er, except possibly to burn her, to prevent her becoming a menace 
to navigation. I do not doubt that, but for the action of the captain 
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and crew of the Jelling, she woiild hâve, in a few hours, been a total 
loss. It is not very material to inquire whether, under the conditions 
disclosed, she was a derelict. She was certainly in imminent péril— 
as her captain said, "in a sinking condition"— vvhen overtaken by 
the Jelling on the morning of October 25th. 

In view of the small value of the property saved, much less than 
libelants supposed at the time they undertook the work, as compared 
with the value of the steamer Jelling and her cargo, the amount of 
her earnings per day under the charter, and the time consumed in 
bringing the schooner into port, there is but a small margin for a 
bounty to the libelants. While but little aid is derived from adjudg- 
ed cases, each depending largely upon the peculiar conditions, I find 
a very satisfactory statement of the principle or rule by which courts 
are guided in making awards, under conditions somewhat similar to 
those disclosed in this case, laid down by Judge Sanborn in The West- 
ern Star (D. C.) 157 Fed. 489. He says : 

"The Important considérations affecting a salvage sen-ice are whetlier the 
alded vessel could hâve saved herself, or vt^as in probable danger of destruc- 
tion or serions damage, and, if so, her value; vs'hat was tlie degree of dan- 
ger to the vessel aided ; * * * also whether the salvage service was ren- 
dered with promptitude, skill, vigor, and energy, and was successful ; what 
was the danger or hazard in rendering the service, and what was the value 
so risked, th0 time spent, its value, and the damage or loss to the vessel by 
which the service was rendered. • * • Fnrther, it sliould also 1» taicen 
into account, although perhaps of minor relative importance, whether the 
owners of the property saved hâve acted reasonahly in ofCerlng reward, or so 
unreasonably that the salvor is compelled to assume the delay, vexation, and 
expansé of litigation to establish his rights." 

Applying this standard for measuring the amount which should be 
awarded to the Jelling, it is manifest that the schooner was in im- 
minent danger, without the aid rendered by the Jelling. She would 
hâve sunk very soon, resulting in total loss. The value of the schooner 
and her cargo is ascertained by appraisement and public sale. The 
value of the Jelling and her cargo, fixed by her master, is not contro- 
verted; they were, as compared to the schooner and her cargo, large. 

I am unable to find that either the crew, or the steamer, or her cargo 
were in any serious danger, by reason of the déviation and service ren- 
dered. I am not impressed with the suggestion, somewhat exaggerated, 
that the sea was very "rough," or that there was any unusual "swell." 
The boats had no difficulty in going to and from the two ships. The 
schooner foUowed the Jelling, when taken in tow, without difficulty. 

The service was rendered promptly, and with skill and energy. I 
do not think that there was any delay for which the captain and crew 
of the Jelling can be criticized. The service was skillful and, in ail 
respects, successful. The question which bas given me most concern 
is in fixing the amount which should be awarded by reason of loss of 
time sustained by the Jelling in rendering the service. Fixing the 
beginning of the period at, approximately, 2 o'clock on the morning 
of Thursday, October 25, 1917, that being about the hour at which she 
sighted the schooner, and stopped on her course, she completed the serv- 
ice— -anchored the schooner in Beauf ort harbor — at 1 1 o'clock Friday 
morning, October 26th. She took on a supply of coal at about noon 
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Saturday, October 27th, and on the same day filed the libel in the court 
at New Bern, about 37 miles distant from Beaufort, with a railroad 
connection — having two trains each day. The libel was served, and 
schooner taken into custody by the marshal, at 8 o'clock on Sunday 
morning, October 28th. The captain remained at Beaufort, for the 
purpose of having the déposition of himself and his crew taken, until 
the night of Monday, October 29th, getting back on his course at 10 :30 
p. m. of that day. 

Passing the question whether, after anchoring the schooner at Beau- 
fort and getting a supply of coal, he should not hâve placed one or 
more of his crew on the schooner, until an efïort could be made to 
agrée upon a reasonable amount for the service, or a libel filed, it is 
clear that he was entitled to remain at Beaufort until he secured and 
took on coal, noon of Saturday, October 27th. Conceding his right to 
await the coming of the marshal on Sunday, October 28th at 8 o'clock 
a. m., it would seem that, in view of the large expense incurred by 
the delay, he should, at a favorable condition of the tide, hâve resumed 
his voyage not later than midday of Sunday. He brought the schooner 
in on fuU tide at 11 o'clock on Friday. There is no suggestion that 
weather conditions prevented the Jelling from going out at or about 
the same hour on Sunday, October 28th. Counting from 2 o'clock a. 
m. on Thursday, October 25th, it would seem that the Jelling should 
hâve returned to the point from which she fîrst sighted the schooner, 
50 miles from Beaufort, by 2 o'clock on Sunday, thus being delayed 

3 days and 12 hours from the time she began the service. This, of 
course, is but approximate. She claims that the time consumed was 

4 days 20 hours and 15 minutes, making 1 day and 8 hours longer than 
would seem to hâve been necessary. I do not think that, in the absence 
of any efifort to agrée upon compensation with the captain of the 
schooner, who was at Beaufort, and who says that before the service 
was rendered he proposed to pay $5,000 or $6,000 to be taken into port, 
that the time consumed in taking the déposition should be charged to 
the schooner, at the rate of $1,333 a day. 

[2, 3] While the actual expense incurred, or loss of time by the 
Jelling, do not constitute claims for which payment may be demanded, 
they are items to be considered. The rule by which courts of admiralty 
are guided in respect to them is stated by Kennedy : 

"Whllst the amount!? of damage, expense, or loss of profits ought not, nn- 
der ordinarj' drcumstances, to be taken as 'flxed figures,' or 'nioneys num- 
bered,' to bè added to the amount of the reward for actual salvage services, 
the fact that such damaife, expense, or loss has been caused by the perform- 
ance of the salvage service is a fact v?hlch the court ought never to disregard 
in assessing the amount of the reward. But ail the cireumstances, of which 
this is only one, must be considered together, and it does not follow neces- 
sarily that, because the salvor proves such damages, expenses, or losses, the 
court should fix the sum awarded high enough to cover them. On the con- 
trary, the salvage service may itself be so trivial as to make it unjust, or the 
property salVed may be of so small a value as to make it impossible to cast 
the burden of such an indemnity upon the owner of the salved property. 
* * * When, however, merltorious salvage services hâve occasioned to 
the salvors serious peeunlary loss, and when the value of the property 
saved is ample, not only to defray the loss sustained by a salvor, in addition 
to an adéquate sum for salvage proper, but also to leave a substantlal surplus 
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for tlie owner of the property savwl, the salvor should be remunerated with 
a sufflclent sum, both to reward him for his risk, labor, skill, and conduet, 
aiid also to cover any damages, exppiises, snid losses ineiirred through render- 
iiig the service." Kennedy on Civil Salvage, 133. 

If, in this case, the value of the schooner had been "between $50,000 
and $75,000," as alleged, and as the captain of the Jelling supposed, 
when he "rnade the venture" of salving and securing a large award, if 
successful, instead of accepting the offer for towage service, for a 
fixed sum, he would hâve been entitled to a reward very much larger 
than the value of his prize, as now ascertained, justifies. It would 
be manifestly unjust to take practically the entire value of the schooner 
and cargo as a reward for services which could hâve been rendered 
by a ship of very much less value and "towing power" than the Jelling, 
because of the large amount which she was rsceiving under the terms 
of the charter party. While the salving vessel is to be rewarded liher- 
ally for salvage service, because of the risk which she takes of receiv- 
ing nothing, if unsuccessful, she also takes the risk of error in the val- 
uation which she places on the vessel saved. 

There was, in the conduet of the captain and officers of the Jelling, 
every élément of calculation and careful considération of the condi- 
tions, with ample opportunity for estimating the chances of success 
and pecuniary reward. The only error made in their calculation was 
in respect to the value of the William Cobb. After the schooner was 
anchored, with a day's time and ample opportunity for examination, 
the captain in his libel swore that the value of the schooner was "be- 
tween $50,000 and $75,000," and her freight money $7,500. It must be 
assumed that he honestly thought this was true and undertook the 
service on that basis. While the testimony is contradictory in regard 
to the time at which the captain of the schooner asked the captain of 
the Jelling to tow the schooner into port for an agreed price, it is clear 
that such a conversation was had, and that his proposai to enter into 
such a contract was declined. 

I am not inadvertent to the fact that, by reason of the local condi- 
tions foUowing the anchorage of the schooner, the coal sold for an 
amotmt in excess of its value on board. The delay in surrendering the 
William Cobb to her owners, from October 28, 1917, to January 16, 
1918, was due to unusual weather conditions preventing an earlier 
delivery of the coal. 

After a careful considération of ail of the factors entering into the 
situation, with which ail parties were confronted, I am of the opinion 
that an award of $4,000 should be made to the Jelling and those of her 
crew who assisted in the service. Each party will pay its own wit- 
nesses, including costs of subpœnas, service, and taking dépositions. 
The other court costs will be divided equally between libelants and re- 
spondents, each paying one-half. This will include the cost of ap- 
praisal rendered necessary by the excessively exaggerated valuation 
put upon the schooner in the libel. 

The apportionment of the amount of the award to be paid by the 
schooner and cargo will be provided for in the final decree. The clerk 
will make and report to the court a statement of the cost and expenses 
incurred, when a final decree will be drawn. 
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In re KEISWIG. 

VALLELY V. GAUÎRAITH. 

(District Court, D. North Dakota. Oetober 10, 1918.) 

1. Banketjptcy <s=272— Administration of Estâtes— Dual Administbation 

THROXJQH GeNEBAL ASBIGNMENX AND BANKKUPTCY. 

The practlce of the Northwestern Jobbers' Crédit Bureau, one of a 
number of corporations organized by jobbers, and whose stockholders 
, usually own a majorlty in number and amount of elaims against insol- 
Vent mercantile debtors in a nunil)er of districts, in handling the estâtes 
of such debtors, held to requlre careful scrutiny. Sueh practlce has been 
frequently to pass the estate first through a common-law assignment, and 
then through an administration in bankruptcy, resulting In dual expansés 
of administration, to the détriment of creditors outside of the Bureau. 

2. Bankbuptcy <S=>288(3) — Jueisdiction of Court — Sxjmmary Proceedings. 

Where bankruptcy succeeds a common-law assignment withln four 
months, based on the assignment as an act of bankruptcy, the bankruptcy 
court has jurlsdletion by summary proceedlngs to call upon the assignée 
to account for funds withheld for fées and expenses. 

3. Bankbuptct <@=>288(3) — Summabt Jubisdiction — ^Adverse Claimant. 

A common-law assignée holds the proi)erty as agent for the asslgnor, and 
where bankruptcy foUows within four months the fact that he daims a 
certain part of the funds still in hls hands for fées and expenses dœs 
not couvert htm Into an adverse claimant. 

4. Bankruptcy <S=»474 — Prooeedings Before Repérée — Allowance of Costs. 

A person brought before a référée in bankruptcy by an order to show 
cause, on a suecessful défense, is not entitled to hâve his blU for ex- 
penses and attorney's fées taxed and pald from the estate. 

In Bankruptcy. In the matter of Conrad C. Reiswig, bankrupt. 
On pétitions of John Vallely, trustée, for review of order of référée, 
and of John P. Galbraith for review of second order. Reversed 
as to first order, and afifirmed as to second. 

Fisk & Murphy, of Minot, N. D., for petitioner. 

Todd, Fosnes, Sterling & Nelson, of St. Paul, Minn., for respond- 
ent. 

AMIDON, District Judge. Respondent, John P. Galbraith, was 
assignée under a common-law deed of assignment of the bankrupt's 
estate, dated August 18, 1917. He immediately took possession and 
sold the stock and fîxtures for $12,340.09. From collections and 
other minor items, he brought the total of the estate up to $13,289.78. 
Within four months after the assignment, to wit, December 3, 1917, 
an involuntary pétition in bankruptcy was filed, and on December 
22d adjudication was made, The petitioner, John Vallely, was elect- 
ed trustée, and qualified on January 21, 1918. On February 4, 1918, 
respondent, Galbraith, filed with the référée in bankruptcy his re- 
port and account as assignée, which showed receipts as above, and 
set forth a detailed statement of disbursements, amounting to $1,- 
631.53, leaving a balance of $11,658.25, which he turned over to 
petitioner as trustée in bankruptcy. The residue, to wit, $1,631.53, 
Galbraith retained as legitimate disbursements and fées under the 
common-law assignment. The report closed with a prayer for an 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeata & Indexes 
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order "approving and allowing said account, and approving ail acts 
of your petitioner as such common-lavv trustée." 

Upon this report and a brief pétition by the trustée in bankruptcy, 
the référée, under date of April 18, 1918, made an order upon respond- 
ent to show cause why he should not pay over to the trustée $1,474.- 
10 of the sum withheld by him as common-law assignée, embracing 
such items as his fées, $430.33, and expenses for taking the inven- 
tory and investigating the business condition of the bankrupt. In 
response to this order respondent entered a spécial appearance, and 
objected to the jurisdiction of the court on two grounds, to wit: (1) 
That respondent is a résident and citizen of the state of Minnesota, 
and not within the territorial jurisdiction of the court. This objec- 
tion was not pressed, and was plainly untenable, in view of the fact 
that respondent by his report had submitted himself to the jurisdic- 
tion of the court. (2) That respondent is an adverse claimant to ail 
moneys referred to in the order to show cause, and cannot be held 
to show cause in this summary proceeding. The référée withheld 
his ruling upon this objection, and thereupon, without waiving the 
objection, respondent produced his évidence, going fully into his 
administration of the estate as common-law assignée, and attempt- 
ing to show that the sums charged were ail reasonable and bénéfi- 
ciai to the estate. At the conclusion of the hearing the référée dis- 
missed the order to show cause, upon the objection to the jurisdic- 
tion of the court to proceed otherwise than by plenary suit. This 
ruling is certified to the court for review on pétition of the trustée. 

Respondent presented to the référée a cost bill for expenses and 
attorney's fées in connection with the order to show cause, amount- 
ing to $377.80, and asked that the same be taxed and that the trus- 
tée be ordered to pay the amount out of funds of the estate, as part 
of the expenses of administration. The référée denied this pétition, 
and that ruling has also been certified to the court for review on pé- 
tition of respondent. 

[1] The case is of greater importance than the pecuniary interest 
indicates. It involves the power of courts of bankruptcy to deal by 
summary order with a practice that has become gênerai of passing 
estâtes of insolvent retail merchants through both common-law as- 
signment and bankruptcy. A brief summary of the facts disclosed 
by the record will be necessary to présent this practice. 

Respondent, Galbraith, is gênerai manager, treasurer, and sec- 
retary of a corporation known as the Northwestern Jobbers' Crédit 
Bureau, organized under the laws of Minnesota. Its stock is mainly 
held by jobbers located at Minneapolis and St. Paul. The objects 
of the Bureau are: 

"First, the exchange of ledger information betweeu subscribing members; 
second, the Investigation of the estâtes of failing debtors and the liquida- 
tion of their affairs ; thlrd, the obtaining of évidence in order to assist in the 
efficient prosecution of fraudulent failures." 

The Bureau is one of 65 similar organizations located in important 
wholesale districts throughout the United States, ail of which op- 
erate under the gênerai supervision of the National Association of 
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Crédit Men of New York City. Thèse bureaus co-operate with one 
another in liquidating estâtes of insolvent merchants, and in mer- 
cantile cases almost invariably represent a majority in number and 
amount of creditors. The Northwestern Jobbers' Bureau, although 
a corporation, having capital stock, does not pay dividends. Its earn- 
ings are first used to pay salaries of employés and the overhead 
charges. The surplus earnings are used in assisting in the prosecu- 
tion of fraudulent bankruptcies. Mr. Galbraith is paid a salary of 
$6,300, and the numerous other employés are paid salaries ranging 
from $1,500 to $3,000 annually. The Bureau also has at its com- 
mand a corps of experts upon whom it may call to take inventories, 
investigate business transactions of merchants, and dispose of stocks 
that come within the control of the Bureau. It also has a force of 
clerks, and such other assistants as expérience has shown to be nec- 
essary in transacting its large business. In districts other than Min- 
nesota it has one or more men whom it regularly elects as trustée 
in bankruptcy. Mr. Vallely usually acts for it in that capacity in 
North Dakota. The Bureau extends over the states of Minneso- 
ta and North and South Dakota, and parts of Wisconsin, Michigan, 
lowa, and Montana, and handles about 300 estâtes per year. It col- 
lects a fee of 5 per cent, upon the amount distributed to creditors, 
or, in case a common-law assignment is succeeded by bankruptcy, 
S per cent, of the amount turned over to the trustée in bankruptcy. 
In addition to this fee it charges for the wages paid to spécial em- 
ployés for conducting investigations, taking inventories, etc. ; also 
for attorney's fées paid eut by it, and numerous smaller sums for 
postage, stationery, sténographie work, etc. 

In about one-third of the estâtes the practice has grown up of first 
taking a common-law assignment. Under this the estate is converted 
into cash, and the aiïairs of the merchant carefully investigated. 
Sometimes the estate is distributed under the assignment, but more 
frequently a pétition in bankruptcy is later filed, and the estate final- 
ly distributed under the Bankruptcy Act. In thèse deeds of assign- 
ment, and in bankruptcy cases in Minnesota, Mr. Galbraith is named 
as assignée and trustée. He acts throughout as the agent and offi- 
cer of the Bureau. AU funds received by him are paid into a trust 
account of the Bureau. Against this Mr. Galbraith draws checks 
on behalf of the Bureau for the payment of dividends to creditors, 
or for turning over funds to a trustée in bankruptcy. Sums deduct- 
ed for expenses, and the 5 per cent, fee of the Bureau are passed to 
an "expense account." The fee and ail sums charged for by the 
Bureau belong to it, though they are presented in the accounts of 
the assignée and trustée as his fées and expenses. Out of the fund 
created in the so-called "expense account'" the salaries of Mr. Gal- 
braith and the other regular employés are paid. Thus it is clear that, 
while he acts as trustée under the deed of assignment, he in fact 
is acting simply as the agent of the Bureau, and ail funds coming 
into his hands as assignée are held by him as its agent and officer. 

It was stipulated upon the hearing that Mr. Galbraith and the 
Bureau are amply able to respond to any order made by the référée 
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or the court for the restoration of any part of the sum withheld 
under the common-law assignment. 

From this statement it is plain that the power of the Bureau 
over the estâtes of insolvent retail marchants ought to be subject 
to the careful scrutiny of courts. It is a permanent organization 
and continuons in its activities. It thus acquires a skill and power 
such as other creditors do not possess. It is efficient, and I do not 
in this opinion make any reflection upon the integrity of its pohcies ; 
but such agencies representing a single class, so long as human na- 
ture is what it is, are likely to develop practices such as are almost 
inséparable from a permanent bureau, and also such as press their 
rights beyond the limits of what is just and fair. While it is true 
in mercantile failures that wholesalers, constituting as they do a ma- 
jority in mimber and value of creditors, are entitled to the influence 
which the law gives to those having such majority, it ought never to 
be forgotten that the power thus exercised is in the nature of a 
trust, and can never properly be used to secure to the wholesale mer- 
chants, or the agents of the bureau acting in their behalf, any un- 
just advantage. Their position is the same as that of a majority of 
stockholders with respect to the minority, as explained in the mém- 
orable opinion of Judge Sanborn in the case of Jones v. Missouri- 
Electric Co., 144 Fed. 765, 75 C. C. A. 631. It is also true that the 
Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 544) speaks in 
unmistakable terms against exorbitant or duplicate expenses. This 
feature of the act was emphasized by section 72, which was added 
by the amendment of 1903 (Act Feb. 5, 1903, c. 487, § 18, 32 Stat. 
800 [Comp. St. 1916, § 9656]). Courts, whenever their attention has 
been called to unreasonable or illégal charges, hâve been prompt 
and firm in applying the remedy. They hâve also declared with equal 
emphasis that services rendered under a common-law assignment 
can only be allowed in case a pétition in bankruptcy is filed within 
four months after the assignment, when the services are shown to 
bave been bénéficiai to the estate, and then only to the extent to which 
they bave been bénéficiai. Randolph v. Scruggs, 190 U. S. 533, 23 
Sup. Ct. 710, 47 T. Ed. 1165, and the many cases in the lower féd- 
éral courts which hâve followed that décision. It is manifest, there- 
fore, that the practice of passing estâtes of insolvent merchants 
through both a common-law assï'niment and bankruptcy has the bur- 
den of justifying itself, unless the mère statement of account shows 
the practice to hâve bénéficiai as to a particular estate. 

My attention has within the past few months been called to certain 
concrète cases by the clerk of court of this district, by some of the 
référées, and also by clerks of courts of other districts of the Eighth 
Circuit in which I hâve been sitting, which show clearly that thèse 
bureaus hâve already developed practices which need correction. 
Fortunately in this district the whole subject has been brought un- 
der examination by an able examiner of the Department of Justice, 
Mr. Delmas C. Stutler. He has submitted a detailed report to the 
.\ttorney General, a copy of which has been transmitted to me. I 
set forth in a note a quotation from this report, believing that it 



394 253 FEDERAL REPORTER 

will not only sliow the reason why I think there is cause for careful 
supervision over the conduct o£ this particular bureau, but in the hope 
that this full statement of the subject will lead to a more careful 
supervision of the practices of similar bureaus in the administration 
of insolvent mercantile estâtes in other districts.^ 

None of thèse practices hâve ever been brought to my attention 
by appeal or certificate. This is due to the fact that the interest 
of no individual creditor in any particular estate was sufficient to 

1 Eegarding tiie Northwestern Jobbers' Crédit Bureau, it Is deemed proper 
at this point to eall attention to certain of their methods and practices In the 
control and management of estâtes in this district that appear to be somewhat 
questionable. This appears to be an organizatlon, co-operative In its nature, 
coniposed of the jobbers in varions lines of business in the northwest section 
of the country, wha as stoekholders pay into the association certain dues or 
assessments to defray expenses, etc., of the association in protectlng their 
varions interesfs, by keeping in touch with business conditions, collecting 
clalms of creditors, furnishing légal counsel and advlce, and protectlng their 
interests in ail bankruptcy and other matters generally. No doubt it is a 
perfectly legitlmate and bénéficiai establishment, composed of members who 
are well-meaning and at ail times alming, as regards the conduct and manage- 
ment of bankruptcy matters, to strictly comply wlth the requlrements of the 
Bankruptcy Act, and In addition thereto lend every assistance of their asso- 
ciation to the strict enforcement of the law. 

However that may be, the examinatlon of varlous accounts of trustées In 
dosed cases on file in the clerk's office^at Fargo invariably showed that In 
those estâtes controlled by the Northwestern Jobbers' Crédit Bureau, and 
managed by their professional trustées the eost of administration was far in 
excess of costs of estâtes of similar magnitude admlnistered by local trustées. 
In fact, cases were found which had been managed by the Bureau througli 
Itsi trustée (eleeted by its stockliolder creditors), where the fées and expenses 
clalmed and allowed appear absolutely unreasonable and exorbitant. As an 
instance of this, the Hllman Mercantile case Is elted (Bankruptcy No. 1987), 
whereln the law flnn of Todd, Fosnes, Sterling & Nelson, of St. Paul, repre- 
senting Arthur R. Smythe, trustée, who was appolntod by the associatlon's 
majority control, flled a claim for professional services amountlng to $2,006. 
A copy of said claim is attached bereto, marked Exhlblt B and made a part 
of this report. 

Referring to said exhlbit, uiuler date of Deeember 10, 1916, is a charge of — • 
Mr. Fosnes at Grand Forks, N. D., to go over files with référée and 

secure order for payment of second dlvidend ? 25.00 . 

Of April, 1917, 292 letters written 146.00 

Of April, 1917, 220 letters received and examliied 110.00 

General conférence with trustée and other services whicli cannot be 
specifically enumerated, consnmhig at least twenty duys 675.00 

The total of which is $956.00 

Mr. Sveinbjorn Johnson, the référée in this case, disallowed the above 
amount for very good reasons, apparently so, at least, and notlfled said at- 
torneys of this disallowanoe uiuler letter dated April 21, 1917. A copy of 
said letter is attached hereto, uinrked Exhlblt O, and made a part of this 
report. Mr. Johnson states in liis letter that thèse claims appear to be ex- 
orbitant, etc. ; but it was found that later the trustée and his attorney pre- 
valled upon liim to allovv the claim, on the argument, as Mr. Johnson advlsed 
me, that the Crédit Bureau represented the majoi-ity of the creditors, ana 
were therefore in position to dictate the payment of the trustee's attorney fee. 

Not only are the fées and expenses of attorneys designated by the Jobbers' 
Bureau apparently set out of proportion to the ordlnary or average fées and 
expenses incurred by local attorneys, but the cost for travel on the part of 
trustées which they elect, and of so-called experts sent from St. Paul to 
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lead him to assume the expense of conductîng such a review, or car- 
rying on a contest with an organization so powerful and skillful 
as the Bureau. It is hardly necessary to add tliat, upon the court's 
attention being brought to the subject by the report of the examiner, 
the rules of court hâve been modified so as to correct the eyils point- 
ed out, and the attention of référées upon whom the administration 
of the bankruptcy law must mainly devolve has been called to the 
necessity of exercising an independent judgment, and not allowing 

North Dakota to prépare Inventories, is enormous. AU of thèse expansés are 
incurred by the Jobbers' Crédit Bureau as a matter of course, vrithout previ- 
ous application to tlie référée or court to incur such expense. If the officer of 
the Bureau feels that it is advlsable to send a man froni St. Paul to Minot, N. 
D., probably 50O miles, to inventory stoct; of goods, or if they see fit to put a 
détective to work to unearth concealed assets at an expense of $400 or $500, 
they do it, without asking the court for prevlous authority. They pay the 
expense and présent the bill to their trustée for payment as a matter of course. 
They may not hâve done this with ail the référées, but the record indicates 
that tbe practice has been permitted under Référées Smith, Elton, Johnson, aud 
O'Hare. 

Mr. Elton, référée, who is now closing up his référée lîusiness, stated that 
he vï'as of the opinion that the Northwestern Jobbers' Crédit Bureau was a 
detrimental figure in the economical administration of bankruptcy estâtes 
in North Dakota ; that fées hâve been actually daimed by the association's at- 
torney for represeutlng gênerai creditors (not petitioning creditors), on the 
theory that the association, represeutlng the ma.iority of creditors, had, by 
experienced men and prompt administration, saved money for ail creditors ; 
that not only are expenses of their officiai trustée, for travel back and forth, 
enormous, but other expenses are incurred in propoi-tion; that attorney's 
fées and expenses of travel to attend/ meetings to déclare divldends hâve 
been paid when such attendance on the part of attorney is considered un- 
necessary. 

Référée Lewis, at Minot, who is believed to be an excellent, high-grade, 
and up-to-date référée, appears to bave had some of this business to contend 
with himself, as is evidenced by a rule which he promulgated for his court 
regarding attorney's fées, etc., and his letter of January 17, 1917, addressed to 
Bosard & Twiford, attorueys, regarding expenses incurred generally by the 
Northwestern Jobbers' Crédit Bureau. Copy of this rule and letter are at- 
tached hereto, marked Exhibits D and E, respectlvely, and made a part of 
this report. 

As a further illustration of possible unnecessary expenses incurred and 
paid in estâtes administered through the supervision of the Northwestern 
Jobbers' Crédit Bureau, attached hereto, marked Exhibits F and G, are 
statements of account filed and allowed in the Kath Bros, case, for fées and 
expenses of Morphy, Bradford & Cummins, and statement of John Vallely, 
trustée in the same case, for expense of travel back and forth from Grand 
Forks, his résidence, to Fargo, the officiai résidence of the référée, and other 
places. This latter bill will give some idea of expenses usually incurred by 
the association's trustée, who is appoiuted possibly without regard to the 
distance from his résidence to the headouarters of the référée or the location 
of the assets to be administered. In this case (Kath Bros.) the Northwestern 
Jobbers' Crédit Bureau procured the service of Oswald Jones Détective 
Agency to investigate a shortage of stock of merchaudise, paid for said 
service the sum of $493.47, and filed claim for same agalnst the estate. Pre- 
vlous authority was not asked of the court to incur the expense, and the 
claim was filed and allowed as a matter of course. 

It seems apparent that the minorlty creditors in estâtes handled by the 
association hâve been Imposed'upon, and it is veiy apparent that some of the 
référées bave also been imposed upon somewhat, in permitting this associa- 
tion to take matters into their owti hands and conduct the administration of 
estâtes according to their own ideas, regardless of the requirements oi the law. 
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trustées who represent a majority of creditors, or their attorneys, 
to waste estâtes by unnecessary or illégal expenses, or to overawe 
référées in the firm performance of their duties. 

[2] Turning, now, to the first certificate of the référée, the ques- 
tion is : Has a court of bankruptcy, in such cases as I hâve described, 
power to call upon a common-lavv assignée to account by summary 
process for funds deducted from the estate as fées and expenses, 
when a pétition in bankruptcy is filed within four months, and is 
based upon the assignment as an act of bankruptcy? 

It is the uniform holding of the fédéral courts that as to the cap- 
ital of the estate the common-law assignée is not an adverse holder, 
but a mère agent of the assignor for the distribution of the estate 
among creditors. Bryan v. Bernheimer, 181 U. S. 188, 192, 21 Sup. 
Ct. 557, 45 h. Ed. 814; Davis v. Bohle, 92 Fed. 325, 326, 327, 34 
C. C. A. 372; In re Bininger, Fed. Cas. No. 1,420, 3 Fed. Cas. 412, 
417; In re Stuyvesant Bank, Fed. Cas. No. 13,581, 23 Fed. Cas. 
207, 209; Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 
L. Ed. 1165. In the présent case the assignée was not acting under 
the supervision of a state court, charged with the jurisdiction of ex- 
amining his accounts and fixing his compensation. AU thèse matters 
lay simply in the personal judgment of Mr. Galbraith and the Job- 
bers' Bureau, for which he was acting. May he, by his mère say-so, 
deduct from the estate such sums as seem to him just, and turn over 
the residue to the court of bankruptcy, and say that as to the sums 
deducted he is an adverse claimant, and can be called to account 
only by a plenary suit? The référée held that he may. The décision 
was made reluctantly, and upon the expressed opinion that such a 
practice is not consistent with sound administration of estâtes of bank- 
rupts. But the référée felt that he was compelled to reach that con- 
clusion by the décision of the Suprême Court in the case of Louis- 
ville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 
413. In my judgment that décision does not require such a holding. 
To understand the décision of the Suprême Court it is necessary to 
examine with some care the case, as more fully reported in Sinsheim- 
er V. Simonson, 107 Fed. 898, 47 C. C. A. 51. 

The controUing features of the Comingor Case are thèse: The 
bankrupts made a gênerai assignment for the benefit of creditors in 
December, 1898. Comingor was the assignée. The administration 
upon the assignment was under the jurisdiction and control of the 
state court. By the local practice a suit had to be instituted imme- 
diately upon the exécution of the assignment, by means of which 
parties concerned were brought before the court, and from that time 
forward the assignée acted under the court's supervision. The pé- 
tition in bankruptcy was filed on February 14, 1899, two months 
after the assignment, but the case was pending in the District Court, 
and the Court of Appeals, until February 12, 1900, before the adju- 
dication was actually made. In the meantime the estate had been 
converted into cash, amounting to $92,865.77. The assignée had paid 
out to attorneys representing him $3,200, and had credited himself 
and paid out as fées belonging to himself $3,300; that amount being 
such a sum as would hâve been due him under the established practice 
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of the State court. The trustée in bankruptcy had applîed to the 
State court upon a pétition stating, among other things, "that the 
ofifîcers of the court had been paid in fuU, and had no claims on the 
fund in court," and upon that statement had obtained an order for 
the turning over of $46,305.03, remaining in the estate after credit- 
ing disbursements as to which there was no objection, and also the 
fées of the assignée, $3,300, and his counsel, $3,200. Having thus 
obtained the capital of the estate without any formai action of the 
State court, settling the account of the assignée, the référée of his 
own motion cited Comingor to show cause why he should not pay to 
the trustée in bankruptcy the $3,300 deducted as his own fées, and 
$3,200 previously paid out by him to his counsel. In response to this 
order Comingor set forth that before the pétition in bankruptcy was 
tiled he had made the payments to his counsel, and had credited to 
himself and paid out the fées, believing them to be due according to 
the state practice ; that he had none of the funds in his possession, 
and no means wherewith to pay them, and furthermore he stated, 
in one of his returns, that he had tried to borrow or raise the money 
with which to make the payment and found it impossible to do so. 
See 107 Fed. 901, 47 C. C. A. 51. The référée and trial court, in 
making the order absolute, did not question the amount of Comingor's 
fées under the state practice, and conceded that the amounts which he 
had paid to his attorneys were "usual and reasonable, according to the 
scale of compensation allowed for such services by the state court." 
Their theory, however, was that, as the assignment was an act of 
bankruptcy, it was void, and afforded no protection for any disburse- 
ments for fées or services made under it, and they ruled upon this 
légal theory that the money was "in contemplation of law" in Com- 
ingor's possession. Their légal theory as to the assignment was clear- 
ly wrong. While it was rendered void upon the filing of the péti- 
tion in bankruptcy, it was not fraudulent, and acts done under it in 
good faith, and in the exercise of a reasonable discrétion, would be 
fully protected if they were bénéficiai to the estate, and would in 
any case afford a shield against an order that the officer be commit- 
ted to jail as for contempt for failure to return the money. Randolph 
V. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165; Sum- 
mers v. Abbott, 122 Fed. 36, 58 C. C. A. 352 ; Bramble v. Brett, 230 
Fed. 385, 388, 144 C. C. A. 527. 

This brings us to the gist of the Comingor Case. Conceding the 
return of Comingor to be true, had the référée and District Court 
power to make the rule absolute and commit Comingor to jail for 
failure to return the money? The Circuit Court of Appeals and the 
Suprême. Court held that no such power existed, but that Comingor, 
if he was liable at ail, was only liable for debt, and could only be 
proceeded against by a plenary suit and a common-law judgment. 
The Circuit Court of Appeals bases its décision upon the ground that 
the return was a complète défense upon the facts, and reversed the 
case upon that ground, and directed that the order making the rule 
absolute should be set aside. The Suprême Court bases its décision 
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upon slightly différent grounds. It holds that the assignée had acted 
in good faith, that he had not the funds in his possession, and that 
upon this showing the référée and District Judge were without pow- 
er or jurisdiction to deal with the subject by means of the summary 
process, for under that the only exécution that could be issued against 
Comingor would be a jail sentence, and the court holds that if Com- 
ingor was legally liable to make good the fund, because of the in- 
validity of the assignment, he could not be compelled to do so by a 
jail sentence, but could only be proceeded against by an appropriate 
action which would resuit in a common-law judgment for the fund, 
upon which collection could be made against Comingor's property, 
if he had any, or upon his bond if he had given a bond. In other 
words, the reason that underlies the décision is that, upon the show- 
ing made by Comingor, the jurisdiction of the référée and the Dis- 
trict Judge to proceed to the absolute order ceased, and the only 
right of a trustée in bankruptcy against him for the recovery of the 
money must be by a proceeding for the collection of a debt. 

[3] Such being the real décision in the Comingor Case, it is not 
an authority for the doctrine that a court of bankruptcy has no ju- 
risdiction to cite a common-law assignée to account for moneys which 
hâve come into his hands under the assignment, but is only an au- 
thority against the abuse of the jurisdiction. The assignée, as to ail 
moneys which come into his hands under the assignment, is the agent 
of the bankrupt, and the fact that he claims a certain part of the 
fund for fées and expenses, does not make him any more an adverse 
claimant as to those sums than the same claim would be for the res- 
idue of the estate. The assignée cannot by his mère say-so cause 
himself to cease to hold a part of the estate as the agent of the bank- 
rupt, and convert himself into an adverse claimant. If, while acting 
in good faith as assignée, he had actually disbursed the moneys which 
he claims as fées and expenses, he cannot be committed to jail for 
failure to turn them over. When the summary proceeding has reached 
that stage, it cannot proceed to a jail sentence; but the trustée in 
bankruptcy, if there is a légal liability, as for debt, against the as- 
signée, must proceed by plenary suit, so as to recover a money judg- 
ment which may be enforced against property by exécution. 

In the attempt to distinguish the Comingor Case there has been much 
refinement as to whether the payments were made by the common-law 
assignée before the pétition in bankruptcy was filed, or after the péti- 
tion, or, again, whether it was made before adjudication or after ad- 
judication. Thèse distinctions do not rest upon différences which go 
to the jurisdiction. The assignée at ail times holds ail funds that come 
into his hands as the agent of the bankrupt. He may be called upon 
by summary process to account for those funds. If he shows that he 
has acted in good faith, and parted with the funds, he cannot be com- 
mitted to jail for failure to turn them over. If he is legally liable, ei- 
ther because his acts hâve not in the judgment of the bankruptcy court 
been bénéficiai to the creditors of the estate, or for any other reason, 
he is simply liable for a debt, and the trustée must resort to a plenary 
suit, in which the liability may be enforced by exécution. 
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Any one dealing with the property of a bankrupt after a pétition 
has been filed, or after such an act of bankruptcy as on its face is 
notice that the bankruptcy law is applicable to the situation, such as 
an assignment, or the appointment of a receiver on the ground of in- 
solvency, must deal with it subject to the relating back of the trustee's 
title, and the supervision of the bankruptcy court over ail acts since 
the date to which such title relates hack. In such a case the jurisdic- 
tion of the court of bankruptcy exists, but what will be done in the 
exercise of that jurisdiction must dépend upon the facts of each case. 
It must be borne in mind that hère, as between state courts, and the 
court of bankruptcy, the jurisdiction is successive and not concurrent. 
In re Watts & Sachs, 190 U. S. 1, 27, 35, 23 Sup. Ct. 718, 47 L. Ed. 933 ; 
Randolph v. Scruggs, 190 U. S. 533, 537, 538, 23 Sup. Ct. 710, 47 L,. 
Ed. 1165 ; In re Zier & Co., 142 Fed. 102, 73 C. C. A. 326; same case 
as Watts & Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L,. Ed. 933, upon 
its return to the lower courts after the décision in 190 U. S. 1, 23 Sup. 
Ct. 718, 47 ly. Ed. 933. "The bankruptcy jurisdiction, when properly 
invoked, supersedes the prior proceedings in the state court for wind- 
ing up the corporation 'as to which the jurisdiction is not concurrent.' " 
142 Fed. 103, 73 C. C. A. 327. While this important considération 
modifies the doctrine of comity, it does not destroy it. In re Watts & 
Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933 ; Shannon v. Shep- 
ard Mfg. Co., 119 N. E. 768, 42 Am. Bankr. Rep. 12 (Sup. Court of 
Mass.) ; In re Neuburger (D. C.) 233 Fed. 701 ; s. c, 240 Fed. 947, 
153 C. C. A. 633. The cardinal rule must always be: Has the dealing 
with the estate been bénéficiai to creditors? If not, then, in the light 
of the situation as it existed at the time the dealings occurred, would 
an intelligent business man hâve believed that the dealings would so 
resuit? 

The assignée hère, when cited to show cause, had not parted with the 
funds in any real sensé. The transfer to a différent account on the 
books of the Northwestern Crédit Bureau was a mère matter of book- 
keeping. It is conceded that he and the Bureau are amply able to 
respond to any order made in the summary proceeding for the return 
of any part of the f und involved in the order to show cause. The dé- 
ductions were made as a part of the accounting at the time the balance 
of the estate was turned over by Galbraith as assignée. Such being 
the case, the référée was vested with jurisdiction to deal with the sub- 
ject under the order to show cause, and to détermine whether, under 
the facts and the law, an order ought to be made requiring respond- 
ent to turn over any part of the $1,474.10 withheld from the estate. 
The order of the référée, therefore, dismissing the order to show 
cause for want of jurisdiction, is reversed, and the cause is remanded 
for such further action as the facts justify. 

[4] The question certified in the second certificate is plain. Neither 
the bankruptcy law nor the cost bill in equity prescribed by the fédéral 
statute authorized the référée to tax respondent's cost bill, or to order 
the same paid out of the estate. The order to show cause was nothing 
more than a motion. The prevailing party in such a proceeding is not 
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entitled to costs, unless the other party is "in mercy," so that the court 
can require the payment of costs as a condition of granting its further 
aid. 

The order of the référée on this certificate is therefore affirmed. 



THE MAGNOLIA. 

(District Court, N. D. California, N. D. September 10, 1918.) 

No. 1G003. 

1. SALVAGE <©=548 OONTBACT — ^Agreembxi'. 

Where llbelant, who rendered sen'ices In salvaging a wreck, claimed 
an award as a salvager, évidence held insutiit-ient to sustain the défense 
that the services were rendered under a contract under vs'hlch compensa- 
tion should be on the quantum meruit. 

2. Salvage <S=»4— Services — What Consiitutes. 

W3iere a launch rescued a vessel discovered floating, capsized, and 
bottom up, a short distance outside of a Une of breal^ers off a bar, and 
the danger was considérable, held, that the seiTice was a salvage service. 

3. Salvage «©=519 — Services — Award. 

Where a schooner capsized, and close to breakers was rescued and 
towed out to the open sea, the fact the master of the launch allowed a 
tug under contract with the owners of the schooner to continue the 
towage to a point of safety held not to make the tug and launch, which 
first rescued the schooner, cosalvagers, although the towage service might 
be considered in determining the value of the launch's service. 

4. Salvage <g=»28 — Services — Award. 

Where a gasoline schooner, worth between $8,000 and $10,000, which 
had capsized and was floating a short distance outside of breakers off 
a bar, was rescued and taken in tow by power boat worth from. $4,000 to 
$5,000, and the danger was considérable, etc., held, that $750 should be 
awarded for salvage services. 

In Admiralty. Libel by William Crone against the gasoline schoon- 
er Magnolia. Decree for libelant. 

Puter & Quinn, of Eurêka, Cal., for libelant. 
Coonan & Ricks, of Eurêka, Cal., for claimant. 

VAN FLEET, District Judge. This is a libel for the value of 
services rendered in salving a wreck. It grows out of thèse f acts : 

Early in the morning of the occasion in question, a vessel was 
discovered floating, capsized, and bottom up, a short distance out- 
side the line of breakers off the bar at the mouth of the Klamath riv- 
er, which flows into the Pacific on the coast of California about 48 
miles north of Humboldt Bay. The sea was rough, and she appeared 
to be in great danger of going ashore. When first discovered, the 
identity of the vessel, by reason of her situation and submerged con- 
dition, could not be made out, but from her size and appearance it was 
thought to be the Magnolia, a gasoline schooner of 49 tons burden, 
which was known to ply between the port of Eurêka and other ports 
along the northern coast. Word of the wreck was immediately brought 
to Requa, a fishing village situated on the Klamath a mile or so from 

^s»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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its mouth, where Capt. Crone, the libelant, was at the time lying at 
the wharf with the Coaster, a small power boat of some 14 tons bur- 
den, of which he was master; and upon being informed of the dis- 
aster he, in company with others, at once proceeded to a point over- 
looking the wreck at a distance of some half mile, the nearest she 
could be approached by land, and effort was made with a glass to as- 
certain her identity. While this could not be definitely determined, 
it was thought by the observers that there was some évidence of 
life aboard, and thereupon Capt. Crone immediately returned to Re- 
qua and prepared to make an efifort to go out to the submerged craft, 
which by reason of the known dangerous character of the entrance, 
the condition of the tide, and the badly breaking bar, was regarded 
as exceedingly hazardous, if not impossible, at the time. His boat 
being loaded, he was required to first discharge cargo, or partially 
so, and secure an additional hawser and an extra man for his crew, 
ail of which he did as expeditiously as possible, and then dropped 
down to the mouth of the river, where after several fruitless efforts, 
but watching his opportunity, he finally, in the neighborhood of 10 
o'clock, by skillful maneuvering, succeeded, with great hazard to his 
craft and péril to her crew, in getting across the bar, when, by the 
aid of a skiff, he was able to get a line aboard the capsized boat. She 
proved to be the Magnolia, but no évidence of life was found aboard, 
and Capt. Crone proceeded to tow her off shore 3 or 4 miles to safety, 
and then headed south, with the intention to take her into Humboldt 
Bay. He had towed her some 8 or 10 miles on this course, when he 
was met by Capt. Coggeshall, one of her owners, who having, as 
hereafter appears, been informed of her plight, had procured a tug 
and life-saving crew and was proceeding to her rescue. After some 
parley, and a promise by Coggeshall that Crone should be compen- 
sated for his services, the latter surrendered her to the owner, and 
she was taken in tow by the tug and carried to Eurêka, where she 
was subsequently righted and refitted. The time Crone was engag- 
ed in his work of rescue was from 8 to 10 hours. It is conceded that 
the value of the Magnolia, at the time she was rescued and taken in 
tow by the Coaster, was from $8,000 to $10,000, and that the value 
of the Coaster was from $4,000 to $5,OCiO. In due course libelant 
presented a demand to the owners for compensation for his services, 
which not being honored, the libel ensued. 

The défenses interposed are, in substance: (1) That the case is 
not one of strict salvage, but of contract service, wherein the basis 
of compensation is quantum meruit ; (2) that, if a case of salvage, 
it is one of joint salvage, rendered by the Coaster and the tug, and 
that compensation must be apportioned and awarded accordingly. 

[1] As to the first défense, it is based upon the claim that the res- 
cue of the Magnolia was by agreement or understanding with the 
owners. The daim grows out of a téléphonie conversation between 
Capt. Crone and Capt. Coggeshall on the morning of the wreck. On 
learning of the wreck, and that it was believed to be the Magnolia, 
Capt. Crone, who knew Capt. Coggeshall, called the latter on the 
téléphone at Eurêka and told him of the f act. He testified : 
253 P.— 26 



402 253 FEDERAL REPORTER 

"I told Capt. Coggesliall that a boat was capsized outslde tlie bar whieli 
appeared to be the Magnolia. He replied that it was not slie, as she was in 
Creseent City. Then he sald, if it was the Maj^nolia, could any one go out 
and get ter; and I answered tliat it was too rough to go out." 

And he testified that he did not agrée to go ont to the wreck. Asked 

how he came to go out, he said : 

"After the conversation over the phone I went up on the lilll to tal^e a 
look at the vessel; there was quite a erowd there loolcing at the wreck; 
some claimed they could see persons elinglng to the bottom, and remarks were 
made that sonie one should go out. After watching the wreck for a while, 
and listening to the talk, I concluded to take a chance and go out. My idea 
in golng out was, first to save llfe, If there was any on the wreck, and next 
to save the Magnolia. After taking in the situation, I really went out be- 
cause, as a seaman, I thought it was my duty. I did not go because of any 
conversation with Capt. Coggeshall over the téléphone." 

Capt. Coggeshall, on the other hand, testified that Capt. Crone 
agreed to go out after the submerged vessel; that the substance of 
their conversation was that, when Crone told him of the wreck and 
that it was supposed to be the Magnolia, he said to Crone: 

"I would like to arrange to hâve you go right to sea. Do you think you 
would be able to go to sea right away? 

"Capt. Crone: There is a llttle too much sea right now, and not enough 
■water. 

"Capt. Coggeshall: I wish you would make ready to go to sea, and let me 
tnow if anything can be done. I want you to go out if you possibly can. 

"Capt. Crone: It is reported that there are men on board of the Magnolia. 

"Capt. Coggeshall: If you possibly can get out, I wish you would go and 
first try to save life, and if you can't do that make fast to the ship and do 
the best you can with her, and whatever is right for your time and trouble 
I will pay you. 

"Capt. Crone; That is ail right; I think I will be able to get out, 

"Capt Coggeshall: Go as soon as you can." 

There was no other testimony as to what occurred at this conver- 
sation, and it is sufiîcient to say that I am' unable to find in accord- 
ance with the version given by Capt. Coggeshall, assuming that it 
would tend to establish a contract rather than a voluntary salvage. 
See The Roanoke, 214 Fed. 63, 65, 130 C. C. A. 503. I am of opin- 
ion that the other circumstances in the case, and particulaly what oc- 
curred between Capt. Crone and Capt. Coggeshall when the Magno- 
lia was taken in tow by the latter, and the further fact that Cogge- 
shall proceeded to make other arrangements for rescue, tend to sus- 
tain the version given by Capt. Crone, and that I must find accord- 
ingly. 

[2,3] Considering the évidence as a whole, I regard the facts as 
disclosing a clear case of voluntary salvage, performed under circum- 
stances of more than usual hazard to the property and lives employed 
in the service. It would subserve no useful purpose to discuss the 
circumstances in détail, but I may say that they wholly réfute 
the contention that what was done by Capt. Crone was, as disclosed 
by the successful event, attended by little danger, and that the res- 
cued boat was in fact at no time in imminent péril of being ultimately 
lost. The question is, not what the actual fact was, as judged by 
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subséquent events, but what it apparently was to the experienced 
and intelligent observer at the time the act was performed, since the 
work of a salver is to be estimated f rom conditions as they appeared 
to such observation, and upon which he is justifîed in acting. It is 
not to be judged by conditions as actually ascertained by the event. 
As said in The Roanoke : 
"Wisdom born after the event Is the cheapest of ail wisdoni." 

Indeed, it is not seriously contended that any of the éléments of a 
true salvage were lacking, if the service was not contractual. 35 
Cyc. 720. 

Nor is there anything of substance in the second proposition or 
défense, that the case is one of cosalvage as between the Coaster and 
the tug. The latter was not a participant in the rescue of the wrecked 
vessel from any imminent péril; she took her in tow in the open 
sea, after she had been rescued from the threat of immédiate danger 
of destruction by going ashore; and while her service was of value 
in carrying her to a safe haven, and thus relieving the Coaster to 
that extent, and may be considered in determining the ultimate val- 
ue of the services rendered by the latter, the service of the tug was 
admittedly rendered under charter or hire by the owner, and is to be 
regarded more in the nature of a towage than a salvage. The Roan- 
oke, supra. The tug, therefore, cannot be considered in any proper 
sensé as a cosalver. 

[4] This leaves but one question for considération, that of tlie 
award of just compensation to libelant for the service performed. 
While he is entitled to an award which will fully compensate him 
for the valuable service rendered, I do not regard it as a case jus- 
tifying an allowance on the extrême basis contended for, that of 50 
per cent, of the value of the vessel salved. The basis of such awards, 
as is conceded by counsel, has been greatly modified by modem con- 
ditions, and "there has been a decided tendency by the courts to 
qualify the grades of salvage services, and to reduce the amounts 
of awards to salvors from the standard of former days of wooden 
sailing vessels," etc. Guffey Petroleum Co. v. Borison, 211 Fed. 602, 
128 C. C. A. 194, and other cases there cited. 

Without further discussion, I am of opinion that under ail the cir- 
cumstances libelant will be reasonably compensated in this case by 
an award of $750. It would bave been différent, had he been required 
to carry the derelict the considérable distance through to Humboldt 
Bay, which it appears was the nearest point of a safe haven. But 
he voluntarily surrendered her to the owner, and therefore cannot 
claim upon the basis of a complète towage to that point. On the oth- 
er hand, while the amount of the award is in excess of the compen- 
sation demanded by libelant before suit, obviously he is not to be 
circumscribed by the f act that he offered to accept a less sum in 
amicable adjustment of the controversy. Having been driven to the 
necessity of litigation, he is to bave such award as in the judgment 
of the court will compensate the services performed, regardless of 
any previous offer on his part to accept less than that sum. His de- 
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mand was exceedingly reasonable, and it is unfortunate for the claim- 
ants that they did not see their way clear to meet it. 

Let a decree be entered, awarding the libelant the suna above spec- 
ified, together with his costs. 



UNITED STATES v. MURPHY et al. 
(District Court, N. D. New Yorli. July 26, 1918.) 

1. Criminal Law <©=511(2) — Accomplice Testimony — Cobrobobation — "COK- 

EOBOBATING EVIDENCE." 

"Corroborating évidence" is évidence wliicti is independent of the testi- 
mony of tlie accomplice, and, taiî;en Iry itself, leads to tlie Inferenee, not 
ouly that a crime has been committed, but tbat the person charged was 
implicated therein, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Corroborating lîîvidence.] 

2. Criminal Law <S==>510 — Accomplice Testimony — Cobbobobation. 

It is the better practice to requlre corroboruting testimony before giving 
eredence to the testimony of au accomplice. 

3. Criminal Law ®=»780(1) — Instructions — Accomplice Testimony. 

(3autionary instruction that It is the better practice to require corrobo- 
rating testimony before giving eredence to the testimony of an accom- 
plice is proper. 

4. Criminal Law ©=51192 — Second Trial— Following Décision op Appel- 

LATE Court. 

Where, on a second trial, after reversai of a conviction, the évidence 
was différent, and the testimony of an accorapliee, on whlch the prosecu- 
tion relieU, was much shaken, the trial court is not bound to foUow the 
décision of the appellate court on a former trial, to the effect that the 
jury's findings were conclusive. 

5. Criminal Law <$=5742(2) — Submission to Juby — Accomplice Testimony. 

Where the only évidence on which a conviction could be sustained was 
the testimony of an accomplice, and he left the stand a thoroughly dis- 
credited witness, the case should not be submitted to the jury, even lay- 
ing aside the fact that the prosecution relied on accomplice testimony. 

(!. Criminal Law (S=>308 — Peesumption of Innocence. 

The presumption of innocence remaius with défendants throughout the 
entlre trial, and so letters wrltten by défendants and relied on by the 
prosecution are presumed, in the flrst instance, to be innocent. 

7. Criminal Law ®=»753(2) — Directed Verdict fob Défendant. 

Where the évidence as a whole produced by the prosecution Is consis- 
tent with innocence, and does not lead irresistibly beyond a reasonable 
doubt to a conclusion of guilt, a verdict should oe directed for défendant. 

8. Cbiminal Law <g=:'742(3) — Tbial — Corbobobation op Witnï^ss. 

Whether a discredit«d witness, on whom the prosecution relied, is suffi- 
ciently corroborated to take the case to the jury, is a question of law. 

Richard Murphy, Baron Eugène François Ernest Oppenheim, and 
Howard J. Rogers were indicted for crime. On motion to direct a 
verdict of acquittai in favor of Oppenheim and Rogers. Motion 
granted. 

See, also, 224 Fed. 554; 226 Fed. 512; 241 Fed. 625, 154 C. C. A. 
383. 

«gcsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 



UNITED 8TATE8 V. MUBPHT 405 

Edward Hymes, of New York City, for the motion. 

Frank J. Cregg, Asst. U. S. Dist Atty., of Syracuse, N. Y., opposed. 

THOMAS, District Jiidge. The argument in support of this motion 
is based upon two substantial grounds, as reasons in law why it should 
be granted: (1) That Brice, a conceded accomplice, must be corrobo- 
rated, even if not discredited. (2) That Brice, confessedly an accom- 
plice, cannot be corroborated, if discredited, on the ground that then 
there would be nothing to corroborate. 

[1-3] In support of the first contention cases are cited by counsel 
for défendants as against which the district attorney urges that the rule 
respecting the corroboration of an accomplice in this circuit, at least, 
is to be found in Hanley v. United States, 123 Fed. at page 850, 59 C. 
C. A. 153, decided in 1901, where Judge Lacombe says: 

"It is • * • argued that the court erred In refuslng to charge that the 
testimony of William A. Clark, he belng a self-confessed accomplice, must 
be corroborated as to sorae of the materlal factB. The statutes of New York 
do not permit conviction In the courts of that state on the uncorroborated 
testimony of an accomplice. Those statutes, however, do not regulate pro- 
ceedlngs in the fédéral courts, there Is no slmllar fédéral statute, and In the 
courts of the United States the raies of law governlng the réception and 
considération of the testimony of accompUces are those of the eommon law. 
Upon this braneh of the case the court called attention to the fact that tha 
New York statute dld not apply." 

Reliance is also placed upon a subséquent décision of the Circuit 
Court of Appeals for this circuit, found in Ahearn v. United States, 
158 Fed. 607, 85 C. C. A. 428, decided in 1907, when Judge Lacombe, 
speaking for the court, said : 

"The court charged the jury as to the welght to be glven to the testimony 
of an accomplice, as to felonlous Intent, and as to the presumptlon of inno- 
cence. The testimony of the accomplice was corroborated as to several ma- 
terlal facts, although corroboration is not essential in the fédéral courts 
and could not bave been withdrawn from the jury. It was for them to say 
what welght should be given to it." 

Likewise référence is made to Richardson v. United States, 181 Fed. 
9, 104 C. C. A. 69, decided August 22, 1910. There it was denied by 
the government that the persons whom it was sought to charge as ac- 
complices were in any sensé accomplices, and the court was asked to 
charge the jury that if thèse witnesses were accomplices their testi- 
mony was not to be regarded, unless corroborated by unimpeachàble 
testimony in some material point, and while the court said that there 
was nothing which forbids the conviction of a défendant, at eommon 
law or in a fédéral court, on the uncorroborated testimony of an ac- 
complice, yet it held that there is a well-established practice, sanctioned 
by long practice and judicial approbation, to caution juries about ac- 
cepting tîie évidence of an accomplice without material corroboration. 
coming as it does from a poUuted source. Then the court cites Holm- 
gren v. United States, 217 U. S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 
19 Aim. Cas. 778, which was decided May 16, 1910, about two months 
before the Richardson Case. In 217 U. S. at pages 523 and 524, 30 
Sup. Ct. at pages 588, 592 (54 L. Ed. 861, 19 Ann. Cas. 778), Mr. Jus- 
tice Day says respecting this subject-matter: 
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"It ig undoubtedly the better practlce for courts to caution Jurles against 
too mueh reliance upon the testimony of accomplices, and to require cor- 
rohorating testimonp hefore gwing credence to them." 

If that rule is to be followed, corroborating évidence is évidence 
which is independent of the évidence of an accomplice, and which, 
taken by itself, leads to the inference, not only that a crime has been 
committed, but that the person on trial was impHcated in it ; or it must 
be évidence which corroborâtes as to some material fact or facts which 
go to prove that the person on trial was connected with the crime. 
With this as apparently the last word of the Suprême Court upon the 
subject, we may safely say it is the correct expression of the rule ap- 
plicable hère. Nor do I understand that this rule is in any way a vio- 
lation of the décisions found in Gretsch v. United States, 242 Fed. 898, 
155 C. C. A. 485, Fischer v. United States (D. C.) 245 Fed. 479, and 
Erber v. United States, 234 Fed. 225, 148 C. C. A. 123. 

In this connection I direct attention to the fact that a careful reading 
of the cases upon this subject which we bave been discussing does not 
hold, as contended for by counsel, that corroboration of an accomplice 
is not necessary, but they do hold that a conviction may be had without 
corroboration. A distinct différence. The principles enunciated in 
thèse décisions unquestionably apply to the testimony of an accomplice 
who has testified in a case and leaves the witness stand unimpeached. 
The Suprême Court, in such instances, as declared in the Holmgren 
Case, supra, holds that a trial court should caution juries against too 
much reliance upon the testimony of an accomplice and to require cor- 
roborating testimony before giving credence to such évidence. But I 
fear we hâve ail devoted too much time to the considération of thèse 
principles concerning which there can be little dispute. 

[4] The learned district attorney urges upon the court and relies 
upon an extract from the opinion of the Circuit Court of Appeals on 
the appeal from the former judgment as an additional reason for the 
déniai of this motion and directs the court's attention to the following 
passage found on page 627 of 241 Fed. (154 C. C. A. 383), in Judge 
Ward's opinion : 

"The jury's flndings of fact are binding upon us when tliere Is any évi- 
dence to support them, and we think there was évidence both as to the con- 
splracy count and the aiding and abetting counts" 

— and further quotation from that part of the opinion of Judge Hough, 
dissenting from the majority of the court upon other grounds, upon 
which a reversai was granted. If this court had the same record as 
confronted the Circuit Court of Appeals, this motion would receive no 
serions considération. 

The records in the two cases, so far at least as the testimony of 
Brice is concerned, are entirely différent. It is impossible to predicate 
a conclusion upon the record of the former trial, and urge that as the 
basis for a conclusion to be formed upon the record of this trial. In 
the former trial the testimony of Brice stood practically unchallenged. 
I hâve examiiied it, and, when the cross-examination was concluded, 
Brice had emphasized his direct testimony, and there were few contra- 
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dictions and few inconsistencies, and such as existed vvere on unim- 
portant matters. 

Thèse facts must be known to counsel who now urge upon the court 
that the opinion of the Circuit Court of Appeals reversing the former 
trial binds this court. So it is sufficient to say, as to this, that the Cir- 
cuit Court of Appeals did not hâve this record before it for considéra- 
tion, and it foUows that the citation read has no force, no effect, and 
could hâve none ; and while I yield to no one in having a greater re- 
gard for the opinion of our appellate court, I cannot be mistaken in 
saying that even that learned tribunal would not expect me to foUow 
the conclusion there expressed, upon the record hère. 

[5-8] But even assuming that the flrst proposition or reason for 
granting this motion is not sound in law, and that no corroboration is 
necessary of an accomplice whose cross-examination leaves him a créd- 
ible witness, we pass to the second proposition : But the serions ques- 
tion hère under considération is whether, if Brice, an accomplice, leaves 
the stand a thoroughly discredited witness upon many material points, 
it can be claimed that, in spite of that fact, there is any testimony hère, 
aside from Brice, which connects Rogers and Oppenheim with the 
crimes charged, sufficient to submit the case to the jury. Where the 
government's case hinges largely upon the testimony of a confessed 
thief, who concededly might be an honest witness, but who has hère 
time and time again evaded, zvhose testimony was at times absurd, 
in consistent and full of falsehoods, and who when confronted with the 
facts which pinned him upon either horn of a particiilar dilemma then 
confronting him failed to answer, and ivho on hîs own statement was 
torn apart, and of whoni it is charitable to say falsified, can it be that 
such évidence is sufficient légal évidence to go to a jury? 

Leaving out the question of an accomplice, would a court not be 
justified — yes, required — to take such a case away from a jury, if the 
witness relied upon to substantiate the main parts of a case were sim- 
ply a discredited witness and not a discredited accomplice as hère. 
It needs the citation of no authority to sustain the proposition. It is 
not, as counsel contend, a question of corroboration of what we might 
call a good accomplice — good in the sensé that he made what is com- 
monly called a good witness, frank, open, truthful, such as would im- 
press a trier of a question of fact, by his answers and his demeanor, 
that he spoke the truth. But the case hère is where we hâve a bad ac- 
complice, who by his ansivers not only evaded and equivocated, who 
was utterly devoid of the sanctity of his oath, but who over and over 
again falsiûed upon material matters seeking to connect the défendants 
Rogers and Oppenheim, mid without whose testimony there is nothing. 

In order to support the claims of the government Connecting the 
défendants Rogers and Oppenheim with criminal participation, the 
testimony of Brice is indispensable; for ail of the acts donc and con- 
versations had must be linked with Brice's version of what took place 
and what was said in order to submit the case to the jury. And, but 
for the demonstrated untruthfulness of Brice upon ail material ques- 
tions, there would be sufficient évidence to make it necessary that the 
défendants explain. Nor must we lose sight of the presumption of 
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innocence which rematns with thèse défendants throughout the trial. 
Brice endeavored to remove that presumption, and that 7vas the main 
purpose of his testimony; yet, as I view it, his tcstimony was of such 
a character as to be unhelievahle—shattered, as expressed by counsel — 
so that ail the letters, ail the inferences in the letters, by virtue of the 
presumption of innocence, are presumed to hâve been innocent, and 
there is no other évidence to prove they were not. 

It is announced by our Circuit Court of Appeals that where the évi- 
dence as a whole produced by the prosecution is consistent with the 
innocence of the accused and does not lead irresistibly beyond a rea- 
sonable doubt to a conclusion of guilt, then and in that event no ques- 
tion is presented for the jury, and it is the duty of the trial court to 
direct a verdict. In the case of Union Pacific Coal Co. v. United 
States, 173 Fed. 737, at page 740 (97 C. C. A. 578), the court said: 

"There was a légal presumption that each of the défendants was inno- 
cent until he was proved to be guilty beyond a reasonable doubt. The bur- 
den was upon the government to make this proof, and évidence of facts that 
are as consistent with innocence as with guilt is insufliclent to snstain !i 
<onvictlon. IJnless there is substantial évidence of faets which exclude every 
other hypothesis but that of guilt, it is the duty of the trial court to instruc-t 
the jury to retum a verdict for the accused; and vv'here ail the substantial 
évidence Is as consistent with innocence as with guilt, it is the duty of the 
appellate court to reverse a judgment of conviction." 

In Hayes v. United States, 169 Fed. 101, at page 103 (94 C. C. A. 
449), the court said : 

"While évidence to convict of crime, may be circumstantial and infer- 
entlal in its character, it must always rlse to tliat degree of convincing 
power which satisfies the niind beyond a reasonable doubt of guilt. This cun 
uever be the case when the évidence as produced is entirely consistent with 
innocence in a given transaction." 

In the case at bar, without Brice, the sole question is: What in- 
ference will one draw from the statements contained in ail the let- 
ters ? They may be innocent, they may be sinister ; but no trier of a 
criminal cause may be allowed to guess. The varions transactions 
which the learned district attorney urges with so much véhémence as 
supporting his contention that he bas Brice, an accomplice, corrobo- 
rated, may be illustrated by a single transaction. Take the July 5, 
1911, incident as illustration. His claim is that Brice is corroborated 
regarding the facts of the transaction, even though he be a discred- 
ited witness. 

Oppenheim, he claims, was in Amsterdam; that lie got $700; that 
the express receipt for $550, sent to Rogers, leaves no room to ques- 
tion the transaction. This is very likely true thus far; but to show 
criminal knowledge Brice is necessary, and he supports the claim that 
there was criminal knowledge by saying that he told Oppenheim that 
he would bave to steal the money from the bank, and that Oppenheim 
said, "Ail right, steal it." Without discussing the probability or im- 
probability of this story, because that is not the puqxjse of this dis- 
cussion, but for the purpose of illustrating the point, eliminate the 
conversation between Brice and Oppenheim and what hâve we of the 
structure left? That Oppenheim was in Amsterdam and that he sent 
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$550 by telegraph to Rogers. Nothing appears but what the transac- 
tion was legitimate, and, if it were argued, it might well be claimed 
that Oppenheim, knowing he had a legitimate contract with Brice 
which called for certain money, and needing the money hurriedly took 
the train to Amsterdam, got it, and telegraphed it to Rogers. In the 
light of the familiar rule of law regarding the presumption of inno- 
cence, is not the inference suggested from the facts outHned equally 
as fair as tlie sinister one that he was in a crooked deal? 

So it appears conclusively that Brice must be crédible to support 
the sinister conclusion, and one must believe his version of the conver- 
sation had. Nor is this a question of fact for a jury to pass upon. . It 
raises a question of law. So, too, as to ail the transactions. Brice 
must be crédible in order to give life and substance to the claim that 
ail défendants knew Brice was stealing from the bank, for they involve 
his own relation of conversations, and without it the government's 
case falls. 

This one illustration will hâve to serve to illustrate the various 
points raised and urged by the learned district attorney. He cannot, 
nor can any one associated with him, be blamed for the situation in 
which they find themselves, for, naturally, they could not control the 
évidence of Brice, nor could they prevent him from continually fal- 
sifying upon the witness stand, ft is inconceivable to me that a mon 
ivho was honcstly endeavoring to tell the truth concerning thèse many 
transactions could haze presented siich a hopclcss and pitiable abject. 
Brice, as I vieiv it, is, so to speak, not in the case. Without his truth- 
ful, or seniblance of truthful, statemenls regarding ail thèse various 
transactions, there is nothing to submit to the jury. // there ever 
zi'as a case where there was a complète application of the ma.vim "fal- 
sus in uno falsus in omnibus," it is right hère. This being the légal 
situation confronting us, it is inconceivable to me that this motion 
should be denied. The law compels me to grant such a motion, and I 
consider the application of the rule in the Sykes Case, 204 Fed, 909, 
123 C. C. A. 205, apposite to the instant case. There the court said: 

"And the conclusion is that the uncorroborated testimon.v of the confes- 
sed per]ietrator of a crime, contradicted under oath by lierself, contradicted 
b.v otlier witiiesse.s, and inspired b.v the liopo of immnnity from imnishraent, 
wliieh in this case has «nce turned to siUid frultion, that another was an 
instigator or participator in. the jjerpetration of her crime, is not only insutfi- 
clent to establish liis guilt beyond a reasonable doubt, but that it présents no 
substantial évidence of it." 

In other words, that if Brice is in the same situation as the witness 
referred to there, or substantially in that position, then this testimony 
does not give us any substantial évidence of what it seeks to relate. 
So, too, in the Mickel Case, 157 Fed. 229, 84 C. C. A. 672, the court 
said: 

"The évidence in every crimlnal case should be sufïicient to warrant a 
reasonable conclusion of the defendant's guilt ; otherwise, it is tlie duty of 
the court to instruct a verdict in his favor. * * * \\e hâve carefuUy rcad 
ail of the testimony subniitted, and are of the opinion that the most that 
can be said for it is that possibly it misht ralse a conjec'ture or suspicion 
•unf avorable to tlie défendant But évidence only sufficient for this iJurpose 
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Is not légal évidence, for the jury must be govemed by the évidence of facts 
upon whicti the suspicion Is based, not by the ruùipiclon Itself." 

So, too, the Union Pacific Coal Case is now instructive, and it is 
not now necessary for me to read what the court said there, as I hâve 
already adverted to it. So, i£ the rule in the Holmgren Case be ap- 
plied, ail the more so is the conclusion hère reached irrésistible. Nor 
are the views herein expressed, or the conclusion reached, violative 
of any of the principles enunciated in the cases cited by counsel for 
the government and upon which reliance is placed, viz. : Caminetti 
V. United States, 242 U. S. 495, Î7 Sup. Ct. 192, 61 L. Ed. 442, L. R. 
A. 1917F, 502, Ann. Cas. 1917B, 1168; Burton v. United States, 202 
U. S. 373, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392; Hoke 
V. United States, 227 U. S. 324, 33 Sup. Ct. 281, 57 L. Ed. 523, 43 L- 
R. A. (N. S.) 906, Ann. Cas. 1913E, 905. 

The motion as to Rogers and Oppenheim is granted, and, as there 
is other évidence independent of Brice as to Murphy, the motion is 
denied as to him. 

Mr. Cregg: Exception. 

The Court: Mr. Marshal call the jury. 

(The jury returned at this point.) 

The Court: Gentlemen of the jury, I excused you for the purpose- 
of hearing argument on a motion. That motion was based upon prop- 
ositions of law, and, because that is of no concern to you, you were ex- 
cused. As the resuit of the argument and délibérations, the motion 
has been granted. The motion that was made was that the court di- 
rect a verdict of acquittai for the défendants Rogers and Oppenheim,. 
and, as I say, after the argument and délibérations, I bave granted 
the motion. You therefore will report a verdict of not guilty, so far 
as Rogers and Oppenheim are concerned. 

(Jury return a verdict of not guilty as to défendants Oppenheim 
and Rogers.) 

Mr. Hymes: Your honor, I move to hâve the défendants Rogers 
and Oppenheim discharged and their sureties released. 

The Court: So ordered. 



In re EL SEVXLLA RESTAURANT. 
(District Court, S. D. Florida. June, 1918.) 

1. Banktîuptcy ©sadS, 228 — Report of Master — Exceptions. 

■\Vhere exceptions to the account of a i-eceiver in bankruptcy were re- 
ferred to a master, who reported thereon, his flndings as to the account 
stand couflrmed, unless exceptions to his report are flled wlthln 20 days, 
as reciuired by equity rule 66 (198 Fed. xxxvii, 115 C. C. A. xxxvii). 

2. Bankruptcy <g=>113 — Liability on Bond Given on Appointment or Rb- 

CEIVER. 

A bond given by petitioners for appointment of recelver, condltioned to 
pay to banlcrupts ail costs, expenses, and damages occasioned by the ap- 
pointment in case the pétition was dismissed and the recelver discharged, 
does not cover claims of the recelver for expenses incurred. 

©=i»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



IN RE EL 8EVILLA RESTAURANT 411 

S. Bankbuptct <S=99 — Dismissal of Pétition — Discharoe or Beceiveb— 
LiABiLiTY or Petitioning Creditobs. 

The court bas no jurisdictioii, upoii making of receiver's report after 
dismissal of pétition for involnntary bankruptcy and diseharge of re- 
ceiver, to order payment of tlie amount found to be due by the report 
from the petitioning credltors to the reeelver for expenses incurred by 
him, but the question, is open to Utigation between the parties upon prop- 
er proceedlngs. 

In Bankruptcy. In the matter of Celestino Fernandez and Manuel 
Fernandez, doing business as the El Sevilla Restaurant and the El 
Moderno Restaurant, alleged bankrupts. On motion to open decree fix- 
ing liability of petitioning creditors and sureties. Motion granted, and 
decree modified. 

M. Caraballo, of Tampa, Fia., for receiver. 

J. T. Watson, Jr., of Tampa, Fia., for ohjecting creditors. 

CAL,!,, District Judge. This case comes on to be further heard 
upon a pétition for a rehearing upon the decree entered herein on Feb- 
ruary 28, 1918. The facts as they appear from the record may be 
stated as f ollows : 

A pétition in bankruptcy was filed against Celestino Fernandez and 
Manuel Fernandez, doing business as El Sevilla Restaurant and El 
Moderno Restaurant. In this proceeding an application for the ap- 
pointment of a receiver yvas made and granted, and a bond for $1,000 
with sureties given. The condition of the bond was that the petitioners 
should pay to Celestino Fernandez and Manuel Fernandez ail costs, ex- 
penses, and damages occasioned by the appointment of such receiver in 
case the pétition in bankruptcy should be dismissed. Under the order 
of appointment the restaurants were operated at a loss. Subsequently 
upon a hearing by the court the pétition was dismissed and the receiver 
-discharged. Upon the coming in of the receiver's report exceptions 
were filed to certain portions, and subsequently an additional and sup- 
plementary report was filed. Whereupon an order was made referring 
the matter to a master to take testimony on said exceptions and such 
other testimony as may be offered, to state and clarify the account of 
the receiver, with power to report his findings to the court on the re- 
ceiver's account, together with the évidence. Hearings were had be- 
f ore the master, and testimony taken ; the parties in interest having no- 
tice and participating in the same. 

[1] The master made his report to the court on November 7, 1917, 
with the évidence taken before him, sustaining certain exceptions, which 
had been cured by the supplementary receiver's report, and disallow- 
ing certain items claimed to hâve been paid by the receiver, but not 
stating the account of amounts still due and incurred by the receiver 
in the opération of the business. Whereupon on the motion of the re- 
ceiver it was re-referred to the master on November 14, to state the 
account as required in the first order of référence ; and pursuant to 
this last order the master on December 24, 1917, filed his report, show- 
ing the amount of $987.54 due by the petitioning creditors incurred in 
the opération of the restaurants by the receiver. This report remained 
without exception until February 28, 1918, when, after notice to the 
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attorney of the petitioning creditors, the court passed the decree sought 
to be reheard by petitioners. 

This decree, after reciting the filing of the reports and the fact that 
no exceptions had heen filed thereto, decreed a confirmation of said 
reports, and sustained the first and sixth exceptions, and, while over- 
ruHng the fourth exception, reduced the amount of the item excepted 
to. The decree then proceeds to order the payment of the amount 
found to be due by the last report by the petitioning creditors to the 
receiver. The decree also proceeds to fix the UabiUty of the sureties 
on the bond theretofore filed by the petitioners on the appointment of 
the receiver at said amount so found by said master. 

The prayer of the pétition for a rehearing is that the petitioners 
may hâve a rehearing upon the exceptions filed to the receiver's re- 
port. The matter of the exceptions to the receiver's report, which 
exceptions ail went to particular items (except the gênerai exception 
that the report was not swom to), objecting that the receiver should 
hâve crédit for same on his account. The master had ail the parties in 
interest before him, took testimony, and made his report allovi'ing some 
of the items objected to in whole or in part and disallowing others. 
His last report was on file from December 24 up to February 28 fol- 
lovi^ing, without exception being filed. Under rule 66 of the Equity 
Rules (198 Fed. xxxvii, 115 C. C. A. xxxvii) the report stood con- 
firmed in the absence of exceptions filed within 20 days from its filing. 
Therefore so far as the allowance of the items in the receiver's report, 
and the allowance or disallowance of the exceptions filed by the peti- 
tioners, further considération is precluded by the failure of the peti- 
tioners to file exceptions within the 20 days as required by rule 66. 

[2, 3] On présentation of the pétition for a rehearing the main con- 
tention was that the petitioning creditors were not liable for the expens- 
es of the receivership, and the decree sought to fasten the amount upon 
such petitioning creditors, and further undertook to fix the liability of 
the sureties on the bond of the petitioners given upon the appointment 
of the receiver. As before pointed out, the condition of the bond was 
to pay the bankrupts their costs and damages. This was not a claim 
for costs and damages by the bankrupts, so clearly that portion of the 
decree of February 28, 1918, should not hâve been entered. Nor do I 
think was the question of the liability of the petitioning creditors for 
the expenses of the receivership presented in such manner as author- 
ized the court to adjudicate their liability for the same. This question, 
it seems to me, is open to litigation between the parties upon proper 
proceedings. 

The petitioning creditors came in and litigated the receiver's ac- 
counts, and to that end and no further are they bound by the proceed- 
ings had thereon, and therefore the pétition to open up the decree of 
February 28, 1918, will be granted, but the pétition for a rehearing on 
the exceptions will be denied. 

An order to this effect, and modifying the decree of February 28, 
1918, in the respects pointed out above, will be entered. 
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Ex parte PLATT. 
(District Court, B. D. New York. September 23, 1918.) 

1. Army and Navy <S=»20 — Sélective Bbaft Law — Décisions of Loca:, 

BOARD — Review. 

The deteriulnation of a local draft board in a case where it has au- 
thority to aet is final, unles.s appealed to the district board or tbe Prési- 
dent. 

2. Certiorari <S=>24 — Habeas Corpus ®=366 — Cebtiobabi Incident to Wbit. 

Tlie writ of certiorari may be used to bring up the record, where basis 
for a writ of habeas corpus is shown ; but the law courts hâve no 
power to issue such writ to an executive or administrative board, for thft 
sole purpose of reviewing the correctness of its décision. 

3. Habeas Corpus <S=>16 — Sélective Dkaft Law— Review of Décision op 

Local Board. 

The action of a iocal draft board in holding a iXîi.son subject to serv- 
ice after a hearing on évidence is not reviewable on habeas corpus, unless 
it is shown that the hearing was unfair, or that there was no évi- 
dence to support the findlng. 

Pétition of Morris Platt for writ of habeas corpus and of cer- 
tiorari. Writs denied. 

Edwin T. Taliaferro, of New York City, for petitioner. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. The petitioner seeks a writ of ha- 
beas corpus and a writ of certiorari, alleging that he is an aHen, born 
in Russia, who has never taken out first papers ; that he appUed to 
his local hoard in August, 1917, claiming exemption from military 
service on those grounds ; that he later filed his questionnaire, and re- 
ceived, on or about August 16, 1917, a notice to the effect that he was 
discharged from immédiate liability for military service; that shortly 
before July 13, 1918, he received a further notice to report before the 
local board, and on that day was certified for induction into the army ; 
that on July 25, 1918, he was sent to Camp Upton, where he is now, 
and therefore allèges that he is in custody without authority of law. 

According to the pétition, the petitioner on June 21, 1918, asked 
his local board to reopen and reconsider his classification. He filed in 
support of this pétition affidavits, one of which was verified July 24, 
1918, evidently subséquent to notice to report for induction, and also 
affidavits verified June 21, 1918, which were ofifered to substantiate his 
claim of alienage. He did not appeal to the district board from the 
order of August 16, 1917, which he considered to be in his favor, nor 
does he appear to hâve appealed from the reclassification, which was 
followed by order of induction. 

Two points are made in his behalf : First, that the local board 
could hâve had no évidence before it on which to base n assumption 
that the applicant was not a nondeclarant alien; and, second, that 
the décision of the local board did not make the matter res judicata, 
and that for this reason failure to take an appeal should not be held 
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binding as* évidence that the petitioner acquiesced in the décision of 
the local board. 

[1] There seems to be no merit to this second contention. The 
Sélective Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, L. R. A. 
1918C, 361, Ann. Cas. 1918B, 856, establish the proposition that the 
local board has the power to exercise certain judicial fonctions, even 
though it is not a court, and subject to the Judiciary Law as a whole. 
The construction of the Draft Law (Act May 18, 1917, c. 15, 40 Stat. 
76), as indicating the intention of Congress, makes it certain, in the 
opinion of this court, that the détermination of the local board is final, 
except by appeal to the district board or the Président, in any case 
where the local board has authority to act. Such détermination in- 
volves an exercise of judgment based upon such évidence as is before 
the board. It is like the détermination of an executive officer or of 
a board of inquiry in an immigration hearing, and, when made final 
by Congress, is not the subject of appeal to the courts. 

The question is therefore limited to the familiar proposition, based 
upon the décision in Angélus v. Sullivan, 246 Fed. 54, 156 C. C. A. 
280, that the courts hâve jurisdiction over any officiai presuming to 
act under a statute, to the extent of restricting him to his powers 
given by that statute, and to prevent, by writ of habeas corpus, wrong- 
ful détention where the authority of that statute has been exceeded. 
Gegiow V. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114; United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. 

[2] The writ of certiorari may be used to bring up the record, where 
basis for a writ of habeas corpus is shown; but the law courts hâve 
no power to issue a writ of certiorari to an executive or administrative 
board, for the sole purpose of reviewing the correctness of the board's 
décision. 

[3] This application, therefore, cornes back to the proposition that 
sufficient ground is shown for thé issuance of a writ of habeas cor- 
pus. The pétition shows that there was a hearing upon notice to the 
petitioner. There was evidently a reclassification. This was a déter- 
mination upon the évidence, including the petitioner's own statement 
before the local board. The local board, in tlie first place, indicated 
that it had deferred classification. The various reasons other than 
alienage, which might hâve entered into the situation, would hâve suf- 
ficiently explained this delay. But the détermination that the peti- 
tioner was liable to induction was based upon a hearing on évidence, 
and the pétition does not show that the local board disregarded ail the 
évidence before it, that it held an unfair hearing, or that it acted upon 
anything except its conclusion upon the testimony and the witnesses 
before it. 

Under thèse circurastances, this court sees no reason to interfère 
with its détermination, and the application for a writ will be denied. 
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THE QUEVILLY. 

(District Court, E. D. New York. September 23, 1918.) 

OOLLISION <©= 81— MOVING AND Anchored Vessbls — Entebing Anchobage 
Gbound in Fog. 

A bark turniug into the ancliorage grouuds on the Staten Island side 
of the Narrows in a dense fog, witliout giviug more fréquent fog signais 
to give warnlng of the movement, held solely in fault for collision with 
an anchored vessel sounding signais at regular intervais. 

In admiralty. Suit for collision by the Norton-Crossing Company 
against the French bark Quevilly. Decree for libelant. 

Robert Strange, of New York City, for libelant. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine 
and h. Ete Grove Potter, both of New York City, of counsel), for 
claimant. 

CHATFIELD, District Judge. At about 9 a. m. on the morning 
of February 18, 1916, the Quevilly was proceeding up through the 
Narrows, when it became évident that the fog made it unsafe for her 
to proceed further, and she sought an anchorage. She had been 
sounding a fog horn and heard fog bells from vessels at anchor on 
the Staten Island side. From thèse the Sandy Hook pilot endeavored 
to locale an open space into which he might proceed within the an- 
chorage Unes along the Staten Island shore. The testimony shows 
that he passed a steamer whose bell was plainly heard, and that he 
heard no bells above this steamer, from which he inf erred that he could 
saf ely turn in at that point. The tide was running flood, and he star- 
boarded his helm to pass under the stem of this steamer. He then 
ported his helm to turn against the tide, when the Urann was sighted 
practically dead ahead. He starboarded sharply again, and succeed- 
el in almost clearing the Urann, but caught the jib boom with some 
portion of the mizzen rigging of the Quevilly. At just this time a 
tug was coming eut from the Staten Island shore in search of the 
Urann, being guided by the sound of the Urann's fog bell, and the 
captain of the tug called to the Quevilly to go astern, and to drop 
anchor in order to avoid running into the Indra, which was lying 
directly in the path of the Quevilly and inshore of the Urann. Just 
at this moment the pilot of the Quevilly brought his ship to anchor, 
and she was stopped so near the Indra that, as she swung to the tide,. 
her stem carried away the bobstay of the Indra. The Quevilly had pre- 
viously stopped her engines, but started ahead again just as she made 
the turn into the anchorage grounds. She was moving, according to 
the testimony of the witnesses, at about a two-knot speed, but was 
evidently drifting sideways with the flood tide more rapidly than the 
pilot estîmated. He testified that he heard no bell from the Urann 
or any other boat further up the harbor. 

The testimony of witnesses whose statements are entîrely depend- 
able, and are in no way contradicted, shows that the bell of the Urann 
was ringing at fréquent intervais, and that other boats in the imme- 
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diate vicinity and further up the harbor were aiso ringing bells, and 
it is apparent that the Sandy Hook pilot's recollection of vvhether 
he heard bells, and at what distance, must be at fault. It would ap- 
pear that the side drift of the Quevilly, when making the turn into the 
anchorage ground, brought him too close to the Urann, and that he 
had probably paid no attention to the Urann's bell, on the assumption 
that it was net within dangerous proximity. 

There is testimony that none of the persons on the Urann, or on 
the tugs alongside, heard the whistles of the Quevilly, and this bears 
out the theory that, when the Quevilly began to turn in, she was net 
close enough to the Urann to attract attention, so as to indicate that 
she was coming out of the channel. 

There is also évidence that the Urann was observed by one cf the 
inspectors of the anchorage at a point just outside of the anchorage 
boundaries ; but this does not enter into the case, for the Sandy Hook 
pilot was navigating by Sound, and if the Urann was, at some condi- 
tions of the tide, swinging outside of the anchorage line, it did not 
enter into the causes of this collision. The Quevilly had already 
turned inside of another boat, and was straightening up to corne to 
anchor before reaching the Urann. 

The burden wâs upon the pilot of the Quevilly (when leaving the 
channel and running into the anchorage ground, where he knew that 
vessels were likely to be met) to estimate correctly the various mat- 
ters which had to be taken into account. The burden was therefore 
upon him, either to avoid running into any boat which might be en- 
countered, or to indicate by more fréquent fog signais the movements 
of the Quevilly. If he had done this, the attention of the mate ring- 
ing the bell of the Urann, and the attention of the other boats in the 
vicinity, might hâve been attracted in such a way that they would 
increase the frequency of their own fog signais, and the Quevilly 
might thus hâve avoided the danger in time; but there is nothing in 
the case to indicate that the Urann was négligent, when lyîng either 
on or very close to the anchorage ground, and when sounding its 
bell at regular intervais, in not anticipating that a boat would corne in 
from the channel and run her down, without sounding its own ap- 
proach by more fréquent signais than the regular fog horn at lytated 
intervais. 

The libelant may hâve a decree. 
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SIDBBOTHAM et al. v. UNITED STATKS. 

(Circuit Court ot Appeals, îs'inth Circuit. September 10, 1918. Rehearlng 
Denled Oct. 14, 1918.) 

No. 3098. 

1. lîîDICTMENT AND INFORMATION ®=129(1) FBAUDULENT USE OF MaILS— 

JOINDEE OF ChAIC&ES. 

A Charge, under Pénal Code, § 215 (Comp. St. 1916, § 10.385), for using 
tlie mails for a scheme ta defraud, and a charge, under section 37 (sec- 
tion 10201), for a conspiracy to commit such offense, may be joined, un- 
der Kev. St. § 1024 (Comp. St. 1916, § 1690), relating to several charges 
for same transaction or for two or more transactions connected together. 

2. Cbiminal Law <S=1149 — Discketion of Tbial Court— Election— Rhview. 

Tlie disposition of an objection that défendants were or had been em- 
barrassed in their défenses hy a déniai of their motion to requlre prose- 
cutlon to elect'would be within the discrétion of the trial court, and re- 
viewable ouly if that discrétion was abused. 

3. Criminai. Law ®=>1167(2) — Ueiusal to Eequire Election— Harmless 

Krkor. 

Tu prosecution, under Pénal Code, § 215 (Comp. St. 1916, § 10385), for 
using mails to defraud, and for a conspiracy to commit sueli offense, re- 
fusai to require prosecution to elect was not prejudicial, where défend- 
ant was eonvicted oiily of the first offense and sentenced for 13 months 
and to pay costs, where the statute autliorlzed a fine of not more than 
•lîl.OOO, or an imprisonment of not more than flve years, or both. 

4. PosT Office <S;=>49 — Sciieme — Evidence. 

In a prosecution upon counts under Pénal Code, § 215 (Comp. St. 
1916, § 10385), for using the. mails for a scheme to defraud, évidence held 
to show that an enveloi)e, circular, and application for stock in a corpora- 
tion were placed in the post office under the direction and with the knowl- 
edge of the défendants. 

5. Criminal Law <S=>787(1) — Instructions— Rei-ebence or Failurb to Tes- 

TIFY. 

In a prosecution under Pénal Code, § 215 (Comp. St. 1916, | 10385), for 

using mails to defraud, instructions deflning intent, and stating that no 

one liad denied a witness' testimony, were not objeetionable as referring 

to fact tliat défendants did not talie stand and testify in their own be- 

. half. . ., ' 

6. Cbimjnal Law <g=>1172(l) — Comment on Defendant's Pailuke to Testi- 

fy — Préjudice — Evide.nx'e. 

In a prosecution under Pénal Code, § 215 (Comp. St. 1916, § 10385), 
for using the mails to defraud, where court is alleged to bave çommented 
on defendant's failure to testify, évidence held to show that the verdict' 
was based upon tiie direct and positive testimony of witnesses and docu- 
ments and the legitimate infereijces, and not from any préjudice because 
défendants did not testify in their own behalf . 

In Error to the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. ■ i 

R. R, Sidebotham and J. G. G. Wilmot were eonvicted of using the 
post office for a scheme to defraud and they bring error. Affirmed. 

Wellington J}. ,Rànkin,, of Helena, Mont., for plaintiffs in error. , 

B. K. Wheeler, U. S.; Atty., James H, Baldwin, Asst. U. S. Atty.,- 
both of Butte, Mont, and Homer G. Murphy, Asst. U. S. Atty., of 
Helena, Mont. 

Befoye GILBERT, MC)RRQW, and HUN T, Circuit Judges. , 
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MORROW, Circuit Judge. The indictment in the court below con- 
tained 11 counts. Ten counts, numbered 1 to 10, inclusive, charged 
the plaintiffs in error and 13 other défendants with the offense of de- 
vising a schéma and artifice to defraud certain persans by false and 
fraudulent représentations and pretenses in the sale of certain shares 
of stock of the Northwestern Trustée Company, a corporation organiz- 
ed under the laws of the state of Montana; that having devised the 
scheme and artifice to defraud, and for the purpose of carrying the 
scheme and artifice into exécution, the défendants deposited in a post 
office of the United States certain letters conceming the stock of the 
Northwestern Trustée Company, the letters being addressed to the per- 
sons interided to be defrauded by the scheme and artifice, in violation 
of section 215 of the Pénal Code of the United States. Act March 4, 
1909, c. 321, 35 Stat. 1130 (Comp. St. 1916, § 10385). The eleventh 
count charged the défendants with the offense of having conspired to- 
gether in violation of section 37 of the Pénal Code (Comp. St. 1916, § 
10201) to commit the offenses described in the other counts. 

[1] It is assigned as error that the court erred in denying the mo- 
tion of the plaintiffs in error requiring the United States attomey to 
elect between the eleventh count and the other counts of the indictment 
on the ground of duplicity. The trial of the case was commenced on 
January 10, 1917, and the verdict of the jury was rendered on Jan- 
uary 27, 1917. This motion was made on January 24, 1917, and after 
the case had been on trial on ail the counts for two weeks. On the 
same day the court directed the jury to retum a verdict for the de- 
fendants on counts numbered 1, 2, 3, and 4, and later the court in- 
structed the jury to acquit the défendants on counts numbered 5 and 

6. The case was finally submitted to the jury on counts numbered 6, 

7, 8, 9, and 11. No objection had been interposed on behalf of the 
défendants to the introduction of testimony in support of ail the counts 
of the indictment, and no objection was made at the beginning of the 
trial, or at any time, that the défendants would be or were embarrassed 
in their défense by this procédure. The objection now interposed is 
that the indictment is duplicitous, not that the plaintiffs in error were 
embarrassed in their défense. 

, The scheme and device to defraud as charged in the indictment, and 
the conspiracy to commit that offense, grew out of the same transac- 
tion, and were so connected together that the évidence to sustain one 
charge was évidence in support of the other charges, except to estab- 
lish the conspiracy count, it was necessary to prove the conspiracy. 
Such charges may be joined under the provisions of section No. 1024 
of the Revised Statute (Comp. St. 1916, § 1690), which providès; 

"When there are several charges agalnst any person for the same act or 
transaction, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or offenses, 
whlch nlay be properly joined, instead of having several indletments, the 
whole may be joined In one Indictment In separate counts ; and If two or 
more Indletments' are found In such eases, the court may order them to be 
Consolidated." 

The case of Pointer v. United States, 151 U. S. 396, 14 Sup. Gt. 410, 
38,1*. Ed. 208, is cited by the plaintiffs in error iii support of their ob- 
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jectîon that the conspiracy charged cannot be joined in the same indict- 
ment with the charge to commit the offense which is the object of the 
conspiracy. The Suprême Court did not se hold. In that case the 
indictment contained four counts : 

"In the first count it was charged that the défendant, on the 25th of De- 
cember, 1891, at the Choctaw Nation, in the Indlan country, withïn the above 
district did, with an ax, feloniously, willfuUy, and of his malice aforethought, 
'strilve, eut, i)enetrate, and wound' upon the head one Samuel K. Vandiveer, 
a white man, and not an Indian, inflictlng théreby a uiortal wound, * * * 
the samê offense, and dlffered f rom the lirst only in using the words 'beat, 
bruise,' in place of 'eut, penetrate.' In the third count the défendant wa» 
charged, in the words of the flrst count, with having, in the same manner, 
on the 25th of December, 1891, feloniously, wlUfully, and of his malice afore- 
thought, at the Choctaw Nation, in the Indian country, withln the same dis- 
trict, killed and murdered one William D. Bolding, a white man, and not an 
Indian. The fourth count differed from the third only as the second count 
dlfCered from the flrst." 

[2, 3] The défendant moved to quash the indictment upon various 
grounds, one of which was that it charged two distinct félonies. The 
motion was overruled. Before the case was opened to the jury for the 
government, the défendant moved that the district attorney be reqùir- 
ed to elect on which count of the indictment he would claim a convic- 
tion. That motion having been overruled, he was required to go to 
trial upon ail of the counts. Upon the conclusion of the évidence, the 
défendant renewed the motion that the government be required to elect 
upon which count of the indictment it would prosecute him. This mo- 
tion was overruled. The jury found the défendant guilty upon the 
first and third count of the indictment. Upon writ of error to the 
Suprême Court of the United States, the judgment of the trial court 
was affirmed. In the opinion of the court, after referring to the rule 
established by authorities : 

"That the court In its discrétion may compel an élection when it appears 
from the indictment or from the évidence that the prisoner may be embar- 
rassed in his défense if that course be not pursued" 

— the court says: 

"It is therefore clear that the accused was not confounded in his défense 
by the union of the two offenses of murder in the siime indictment, and that 
his substantial rights were not prejudiced by the refusai of the court to com- 
pel the district attorney to elect upon which of the two charges he would 
proceed." 

The plaintiffs in error in the présent case did not raise the objec- 
tion that they were or had been embarrassed in their défense, and, had 
that objection been made, the disposition of the objection would hâve 
been in the discrétion of the court and reviewable only if that discré- 
tion had been abused; and as it does not appear that the court abused 
its discrétion in denying the motion, there is nothing for us to review ; 
Jbut, f urther than that, it does not appear that the plaintiffs in error 
were in any way prejudiced by the procédure. The jury acquitted the 
plaintiffs in error upon the conspiracy charge, and found them guilty 
only on the sixth count, charging them with the scheme to def raud, and 
depositing a letter in the post office to carry out the scheme. The judg- 
ment of the court was that the plaintiffs in error should each be im- 
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prisoned for the period of 13 months and pay the costs, amounting to 
$4,120. The punishment prescribed for the commission of the offense 
set forth in the sixth count is by a fine not more than $1,000, or im- 
prisonment not more than 5 years, or both. The objection cannot be 
sustained. 

[4] It is next assigned as error that the évidence was insufficient 
to support a conviction under the sixth count, and that the motion for 
a directed verdict in favor of the plaintifïs in error should hâve been 
sustained. The sixth count charged that the défendants, to carry out 
their scheme to defraud, placed and deposited in a certain post office in 
the United States, to be sent and delivered by the post office estabHsh- 
ment of the United States, a certain envelope, upon vk^hich the postage 
was f ully prepaid ; that the envelope was addressed to the person there- 
in named and contained a circuîar letter and blank application for 
stock. The text of the letter and blank application are set out, and it 
is charged that the letter was signed, "Sidebotham & Wilmot, Sole Fis- 
cal Agents, by J. Hosking," that the letter related to the stock of the 
Northwestern Trustée Company, and that the letter and blank applica- 
tion were a part of the scheme to defraud. 

The plaintiffs in error contend that the évidence does not show that 
Sidebotham and Wilmot actually deposited in the mails the circuîar 
letter and blank application referred to, or that the same was deposited 
by their agent under their direction, with their knowledge. The envel- 
ope, circuîar letter, and blank application were introduced in évidence, 
and marked, respectively, Exhibits 97, 98, and 99. Jessie Hosking tes- 
tified that she was a stenographer ; that she was employed hy Side- 
botham and Wilmot in the capacity of stenographer and bookkeeper; 
that while she was in the employ of Sidebotham & Wilmot in the office 
of the Northwestern Trustée Company, she had occasion to send out 
or assist in sending out circuîar letters, and when circuîar letters were 
sent out they were mailed to the stockholders and subscribers ; that 
she identified her signature at the bottom of the letter Exhibit 98 and 
that she had seen circulars or letters similar to that in the office signed 
"Sidebotham & Wilmot, by J. Hosking" which were mailed out to 
stockholders and subscribers ; that she was J. Hosking ; that Exhibit 
97 was the Northwestern Trustée Company's envelope. She rec- 
ognized No. 99 (blank application for stock). She had seen that in the 
office of the Northwestern Trustée Company ; that it accompanied the 
letter she had identified as No. 98, and was sent out through the United 
States mails with it. She didn't know whether it was gotten out by the 
Northwestern Trustée Company or by Sidebotham and Wilmot. It 
was sent out by Sidebotham and Wilmot. She was asked, "Who was 
it that actually sent Exhibits No. 98 and 99— mailed them ?" She an- 
swered, "Sidebotham and Wilmot." She was asked, "Did you do it for 
them ?" and she answered, "Yes, I did it ; it was my instructions to send 
it ont for them." She was asked how they were sent out, and she said, 
"Thropgh the mail." She was asked how they were mailed out, and she 
answered, "As far as I can reniember, they were dropped in the United 
States. post office." This testimony and the legitimate inferences to be 
drawn therefrom as to acts of an authorized agent are, we think, suffi- 
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cient to establish the fact that the envelope, circular, and application for 
stock were placed in the post office iinder the direction of the plaintiiïs 
in error and with their knowledge. 

[5, 6] The objection that the court, in its instructions to the jury, 
referred to the fact that the défendants did not take the stand and tes- 
tify in their own behalf, has no other basis than the court's définition 
of the "élément of intent" in its instructions to the jury. The court 
instructed the jury upon this question as follows: 

"What 1» iritpiit? Intent is the quality of mlnd with which an aet is done. 
It Is the mental process, the drslj;:n, the aiin, tlie purpose or object of the 
aet. How is this intent arrived at? Being a mental process, you Cannot pene- 
trate to the mind of a man, if he will not tell you, unless you can infer from. 
his conduet ; so that tlie lavv is: A nian's intent is nianifested and shown by 
ail the eircumstances connected with the offense." 

The court also instructed the jury as follows: 

"In Septenibei', 1914, WigRins testifled that Wihnot stopp<>d him on tlie 
road, and sold him 10 shares at $30, and told hini the company had been 
paying dividends the jjast year at the rate of 8 per cent., and he would guar- 
antee that this year, when Wiggins did huy, that it would be îiO per cent, or 
better. Xo one has denied Wiggins' testlmony, and there it stands for your 
considération." 

The instruction did not in any ordinary or légal sensé call the at- 
tention of the jury to the fact that the plaintiffs in error did not testi- 
fy in their own behalf, and we do not tliink the jury so understood it. 
None of the défendants testified in their own behalf. 

The indictment chargée! 15 défendants with the oft'enses described 
in the indictment. The indictment contained 11 counts. The case was 
submitted to the jury against 7 défendants on 5 counts in the indict- 
ment. Had the court's instructions referred to been understood as 
calling the attention of tlie jury to the fact that the défendants did not 
testify in their own behalf, and had the instructions, as thus under- 
stood, prejudiced their défense in this respect, no such discriminating 
verdict, upon the évidence before the jury, would hâve been rendereci 
against the plaintiiïs in error, while acquitting the other 5. In other 
words, the évidence in the case clearly indicates that the verdict was 
based upon the direct and positive testimony of witnesses and docu- 
ments and the legitimate inferences to be drawn therefrom, and not 
from any préjudice because the plaintiffs in error did not testify in 
their own behalf. 

Finding no error in the record, the judgment of the District Court is 
affirmed. 
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TOTO KISEN KAISHA v. HARTMAN. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1918.) 

No. 3136. 

1. Appeal and Ebror ®=5784 — Fedebal Courts — Dismissal Beoause of Eb- 

KOB IN METHOD of RbVIBW. 

By the express terms of Act Sept. 6, 1916, § 4 (Comp. St. 1916, § 1649a), 
a fédéral appellate court havlng jurisdictlon to revlew a cause may not 
dlsmlss a writ of error solely beeause an appeal should hâve been takeii, 
but must disregard the error. 

2. Mastbh and Servant ®=»316(1) — Masteb's Liabilitt fob Injuby to Serv- 

ant — Independent Contbactob. 

Where a steamship, lylng in a harbor and being unable to reach the 
docks, eniployed and paid a flrm to earry passengers and others to and 
from the shore in launches, such firm v^ras not an independent contracter 
as to one injured in a launeh, but its employés were pro hac vice em- 
ployés of the ship. 

3. Masteb and Servant ©=89(1) — ^Masteb's Liabilitt for Injuet to Serv- 

ant — Safe Place to Wobk. 

The rule respecting a safe place to woric and approaches to It does not 
apply to the case of a seaman In retuming to his ship from the shore, 
where he had been on his own business, not connected with his employ- 
ment. 

4. Masteb and Servant ®=>120 — Pebsonai, Injuries — Liability of Ship. 

Injury to a seaman by falling, while attempting to step from a launeh 
to the gangplank of the ship in rough weather and carrying packages in 
his arms, held not due to négligence of the ship. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California ; Wm. C, Van Fleet, 
Judge. 

Action at law by A. L. Hartman against the Toyo Kisen Kaisha. 
Judgment for plaintiff (244 F^d. 567), and défendant brings error. 
Reversed. 

Samuel Knight and F. E. Boland, both of San Francisco, Cal., for 
plaintiff in error. 

Edgar D. Peixotto, of San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error, who brought in 
the court below this action against the plaintifï in error to recover 
damages for personal injuries, was employed on the steamship Shinyo 
Maru, owned and operated by the plaintiff in error between San 
Francisco and certain Oriental ports, including Nagasaki, Japan. He 
was on the ship's articles at a salary of $1 a month, being the barber 
of the ship, and receiving the proceeds of the shop. On the occasion 
in question the ship was at her accustomed anchorage at Nagasaki, at 
which place ocean-going vessels are not able to go to the dock. The 
firm of Holmes, Ringer & Co., of Nagasaki, was employed by the 
plaintifï in error for the transportation of passengers and others, and 
their baggage, between their ships and the shore, using launches for 

®=»Foc otber cases see aame toplc & KBT-NUMBER in aU Key-Numbered DIgests & Indexes 
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the purpose — usually large launches, but sometimes, as in thc près* 
ent instance, small ones. 

On this occasion the défendant in error, having gone ashore on his 
own business, when ready to return to the ship, went to the dock, 
where he found one of the small launches, in which he took passage 
with the ship's physician, Dr. Wemple, and one Japanese. He had 
with hini two bundles, one of which was 2 feet long and 2 inches wide, 
and the other about 12 by 8 inches. A heavy wind was prevailing, 
necessarily resulting in rough weather— some of the witnesses saying 
very rough. When the launch reached the ship, the doctor and the 
Japanese went aboard ; but when the défendant in error undertook, 
Vs'ith the two bundles under his left arm, to step frora the launch to 
the gangplank, he lost his balance and fell, his left leg being caught 
in the hawse hole of the launch, resulting in his injury, for which he 
sued and recovered the judgment hère complained of — the court below 
having awarded him $700 for médical and other expenses incurred by 
him, and a like sum for his suffering and loss of time, $1,400 in ail, 
besides costs. 

Among the défenses interposed by the défendant were déniais that 
the crew of the launch was employed by tlie défendant, or was guilty 
of any of the négligence alleged, but, on the contrary, alleging that it 
was employed by an independent contracter, and as an affirmative 
défense set up contributory négligence by the plaintifif, and as a fur- 
ther and separate défense that the rights, duties, and liabilities of the 
parties were prescribed and to be measured by the laws of the em- 
pire of Japan in force at the time of the accident, which laws the an- 
swer set forth at large. 

[1] A motion has been made on behalf of the défendant in error to 
dismiss the writ of error, on the ground that the action was really 
in admiralty, and the judgment reviewable only by appeal. In deny- 
ing the motion, which we do, we think it sufficient to cite section 4 of 
the act of September 6, 1916 (39 Stat. 726 [Comp. St. 1916, § 1649a]), 
which provides as foUows: 

"That no court having power to review a judgment or decree rendered or 
passed by another shall dismlss a writ of error solely because an appeal 
should hâve been taken, or dismlss an appeal solely beeause a writ of error 
should hâve been sued out, but when such mistake or error occurs It shall 
disregard the same and take the action which would be appropriate if the 
proper appellate procédure had been followed." 

The plaintifif in error contends that the firm of Holmes, Ringer & 
Co. was an independent contractor, for whose négligence, if any, it 
is not responsible; that, if not such independent contractor, then its 
employés were pro hac vice the employés of the plaintiflF in error, 
and therefore fellow servants of the défendant in error, for whose 
négligence, if any, the former is nôt liable ; that there was no négli- 
gence on the part of the plaintifif in error, and, if so, that the injury 
was proximately caused by the négligence of the défendant in error; 
that the court below erred in holding that thé laws of the empire of 
Japan did not measure the rights and liabilities of the parties, and 
erred in refusing to apply the gênerai rule of the maritime law in fix- 
ing the amount of recovery allowed. 



424 253 FEDERAL REPORTER 

[2] We have no difficulty in agreeing with the trial court that the 
firm of Holmes, Ringer & Co., being under contract with the steamship 
Company to furnish means of communication back and forth hetween 
the dock and ship, cannot be properly regarded as an independent 
contractor, but that the plaintiff in error must be taken to have held 
ont to its employés, as well as to its passengers aboard the ship, that 
they were to use the means of transportation thus afforded ; indeed, 
it was the only means — provided and paid for, as the record shows, 
hy the plaintiff in error. The crew of the launch were therefore pro 
hac vice employés of the plaintiff in error. 

[3] Assuming that there was some évidence tending to show nég- 
ligence by them, and therefore sufïicient to sustain the finding of the 
court that they were négligent, we are still unable to sustain its con- 
clusion that the plaintiff in error was liable for the in jury. The 
learned judge based his conclusion upon the well-established rule re- 
garding the duty of an employer to furnish his employé with a rea- 
sonably safe place for the performance of his labor, adding in his 
opinion that it "includes reasonably safe means of access to his place 
of employment — so far, at least, as the circumstances rèquire such 
means to be furnished by the employer." 

We are of the opinion, however, that the rule referred to has no 
application to the facts of the présent case; for, as shown by the évi- 
dence without dispute, neither in going from or returning to the ship 
was the défendant in error traveling for any purpose connected with 
the business of his employer, but solelv for his own pleasure and pur- 
poses. Ellsworth v. Metheney, 104 Fed. 119, 44 C. C. A. 484, 51 L. 
R. A. 389, presented a case to the Circuit Court of Appeals.for the 
Sixth Circuit where a coal miner, during the noon hour and while 
not engaged in work, went to visit another miner in another part of 
the mine, and in going along one of the passageways was killed by 
coming in contact with a wire claimed to have heen improperly in- 
sulated. The trial court instructed the jury, in effect, thaï the de- 
ceased, in going and returning from the visit during the hoùr set apart 
for dinner and resl, was "in the hne of duty within the meaning of 
the law." 

In holding that view erroneous, Judge Day (now a Justice of the 
Suprême Court), with whom concurred Judge Lurton (later also a 
Justice of the Suprême Court) and Judge Severens, said : 

"It is to be bofne ni mind in tliis connection that Metheney was not going 
from, or conilng to,' lus work. 'He was not ensawed in the business b( his 
eînployer; at the tiihe of the lujury, but came to his death during the noon 
hour, wlille returning from a visit iindertaUt^n; upon his own volition,,,out- 
side the part of the mine in which he was eni])loyed." 

See, also, Océan Accident, etc., Co. v. Industrial Accident Com., 
173 Cal. 313, 1.59 Tac. 1041, L. R.' A/,1917B, 336; Kennedy v. Chase, 
119 Cal. 637, ,52 Pac. 33, 63 Am. St. Rep. 153 ; Wright v. Rawson, 52 
lôwa, 329, 3 I^. W. 106, 35 Am. Rep. 275 ; 1 Shear. & R. Neg. § 190. 

[4] But, if the'law were otherwise, we are of the opinion, affér a 
careful considération of the question of the alleged négligence, that 
but one conclusion can be reasonably reached upbn the évidence, and 
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that is that the unfortunate accident was not due to any négligence 
on the part of any employé in the .opération of either the launch or 
ship, but to the attempt of the défendant in error to step from the 
launch to the gangplank, in the then condition of wind and water, with 
the bundles under one of his arms. It would serve no useful pur- 
pose to review the évidence, but, reaching that conclusion, it is ob- 
viously our duty to disregard the finding of the trial court to the con- 
trary. It being unnecessary to consider any of the other points relied 
upon by the pîaintiff in error, the judgment is reversed, and the case 
remanded to the court below for a new trial. 
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(Circuit Court of Appeals, Nintti Circuit. Juue 3, 1918.) 

No. 3089. 

Mastt:» and Servant <®33l84 — Master's Liability for Ix.tury to Servant— 
Unsafe Place to Wokk. 

Under Civ. Co<)e Ariz. lOlîî, par. 4071, requiring warning to be given 
bel'ore flring a blast in a mine, and Const. Ai-iz. art. 18, § 4, nbrogating 
tlie fellow servant doctrine, a mining company is responsible for a fail- 
ure to give sucli warning, wliereby an employé is iiijnred. 

In Error to the District Court of the United States for the Distrcit 
of Arizona; Wm. H. Sawtelle, Judge. 

Action by Nick Kuchan against the United Verde Copper Company. 
Judgment for pîaintiff, and défendant brings error. Affirmed. 

This is an action for damages for personal injuries received by the de- 
fendant in error while employed by the plalntlfC in error in its mine in Yava- 
pai county, ,\rjz. At the time of the Injury the défendant in error was em- 
plojed upon the 700-foot level of the couipany's mine, wliere another servant 
of the pîaintiff in error was engiiged in blasting and discharglng explosives. 
While the défendant in error was passing, with others, from one place upon 
said level to another place on the same level, where they were to hâve lunch, 
a large qnantity of dynamite or other high explosive iilaced in a hole by the 
servant of the plaintitï in error engaged in that work was suddenly exploded 
and diseharged, wlthout any warning tO' the défendant in error that such 
explosion and discharge was to be made. As a resuit of the explosion, the 
defencrant in error was struck with a quantity of rocks and stones, whereby 
he susttiined severe permanent injuries, among others, the loss of hoth of 
his eyes, the total loss of the hearing in one car and impairment of the oth- 
er, some destruction of the molar bones of the jaw and a wounding of the 
left shoulder ; the latter jirobably not a permanent injury. At the trial the 
injuries were proven as statcd. and, at the conclusion of the testimony, coun- 
sel for the pîaintiff in error stated that, notwithstanding he contended there 
was no négligence on the part of the pîaintiff in error, he was wllling that 
the jury should bring in a verdict of $7,500, but that he was not wllling 
that they should bring in a verdict for more tlian Ç7,.50O, unless the jury be- 
lieved défendant was guilty of négligence. No claim was made that défend- 
ant in error was guilty of contributory négligence. The jury returncd a ver- 
dict for iP2.^,000 and costs. 

G. P. BuUard, of Phœnix, Ariz., and L,e Roy Anderson and An- 
derson, Coleman & Nilsson, ail of Prescott, Ariz., for pîaintiff in error. 

F. C. Struckmeyer and J. S. Jenckes, both of Phœnix, Ariz., for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

Ê=>For other cases eee same toplc & KBY-NUMBBR in ail Key-Numberea Dlsests & ludËzea 
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MORROW, Circuit Judge (after stating the facts as above). It is 
assignée! as error that the court gave the jury the following instruction : 

"You are Instructed tbat the lavv reqnlrcs a miniiiK company, suc-h as tlie 
défendant, before firing charges of explosives, to give wai'ning In every di- 
rection from wliicli aecess nmy be had to the pince where blasting Is going 
ou. This is a duty Imposed iipou nilnlng comi)anies, and the failure to glvo 
warning as required by statute constitutes négligence on the part of the de- 
fendant; and if you flnd froui the évidence that warniug of the intention 
to iire the charges of explosi\es wliich caused the injury to the plaintifC vcas 
not given to the plaintiff, and that the failure to give such warning constl- 
tuted the proximate cause of such injury to the plaintifC, then the plalntlfiC 
is entitled to recover in tliis action." 

The instruction was based upon subdivision (e) of section 4071 of 
the Civil Code of Arizona (Revised Statutes of Arizona 1913 and 
Civil Code, p. 1365). The section provides, among other things : 

"Before firing charges, vi'arning must be given In every direction from 
wliich aecess may be had to the place where blasting is going on." 

The question is : Does the law place the duty of giving the warning 
before firing a charge of explosives upon the mining company? The 
appellant contends that the duty of giving the warning must be defi- 
nitely fixed upon the company to make it liable, and as there are no 
words in the statute designating the mining company as the person 
or company on whom the duty to give the warning falls, the duty is 
not so placed, and must f ail upon the employés or servants, failing to 
do that duty; but the "common-law doctrines of fellow servants, so 
far as it affects the liability of a master for injuries to his servants re- 
sulting from acts or omissions of any other servant," was abrogated by 
section 4 of article 18 of the Constitution of the state. It foUows that, 
if it be conceded that the statute f ails to place the duty to give the warn- 
ing upon the mining company, nevertheless the Constitution of the 
state, construed in the light of the gênerai law, makes the company 
responsible for the neglect of such duty, and the same resuit is reached 
as though the statute had directly placed the duty of giving the warn- 
ing upon the mining company. This responsibility of the mining com- 
pany arises under the gênerai law requiririg ail employers to use ordi- 
nary care to furflish a reasonàbly safe place within which their em- 
ployés are required to wqrk. 

The Suprême Court of lowa, in Hendrickson v. United States Gyp- 
sum Co., 133 lowa, 89, 110 N. W. 322, 9 L. R. A. (N. S.) 555, 12 Ann. 
Cas. 246, after stating the gênerai rule that it was a masterial duty 
to provide employés a safe place to work, and that this duty was one 
which could not be delegated in such a way aS to release the master 
from responsibility for failure to perform it, gives this clear and logi- 
cal construction of the rule as applied to the use of explosives in a 
mine, the question before the court in that case. The court says : 

"It must at ail times be remembered that défendant was using a highly 
dangerous explosive In its mine, and that, by reason thereof, the place was 
unsafé, unless proper rules were made for the handllng thereof, and proper 
warnings given of the blasts." 

In Belleville Stone Ço. v. Mooney, before the New Jersey Court of 
Errors and Appeals, the plaintiff an employé in défendants' quarry was 
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injured by a pièce of rock thrown eut by a blast. The plaintiff was 
not warned of the blast soon enough to enable him to reach a place of 
safety. In discussing the question of the employer's liability for the 
neglect of an employé in failing to give timely waming of the blast, 
the court said : 

"The danger of blasting was one frequently recurring, and its occurrence 
could always be foreseen. not by worlsmen scattered about the quarry, but 
by any person chargod with the duty of watching for It. If the danger was 
not foreseen, and proper warning glven, the quarry l>eeame an unsafe place 
for the workmen; but it was made reasonably safe if such warning waa 
glven. It seems clearly to follow that on liiin whose duty it was to take care 
that the place should be kept safe was cast the dnty of giving timely warn- 
ing. We eonclude, thenrfore, that it was part of the defendant's duty to the 
plaintiff that proper care should be exercised in giving warning of an ex- 
pected blast." 60 N. J. Law, 323, 38 Atl. 835; Cl N. J. Law, 253, 39 Atl. 
764, 39 L. II. A. 834. 

To the same efïect is Hjelm v. Western Granité Contracting Co., 
94 Minn. 169, 102 N. W. 384; Jacobson v. Hobart Iron Co., 103 Minn. 
319, 114 N. W. 951. 

In lowa, New Jersey, and Minnesota the fellow servant rule pre- 
vails in other than railroad employment. It will thus be seen that, in 
using such a dangerous agent as an explosive in those jurisdictions, the 
safe place rule required of the master is made superior to the fellow 
servant rule, and détermines the master's responsibility for injuries 
arising from négligence. It follows that the use of explosives in a 
jurisdiction where the fellow servant rule has been abolished the law 
with still greater force and certainty imposes upon the employer, un- 
der the safe place rule, a responsibility he cannot delegate to others 
and détermines his liability for the négligence of a fellow servant. 
This we believe to be the correct interprétation of the provision of the 
Constitution and Civil Code of Arizona upon that subject. 

This conclusion is a sufficient answer to the other questions discussed 
in the brief of the plaintiff in error. We think the questions involved 
in the writ of error were of sufficient importance to be brought to this 
court, and the défendant ought not to be subjected to additional dam- 
ages on that account. 

The judgment of the court below is affirmed. 



ÀMERICAlSr MINERAL PRODUCTION CO. v. HBIySLET. 

(Circuit Court of Appeals, Nlnth Circuit. October 14, 1918.) 

No. 3184. • 

Sales ©=359(1) — Action fob Pubciiase TmcE — Sufficiency of Evidence. 

Evidence held to sustain a verdict findlng that there was a sale and de- 
livery to défendant of Personal property and its acceptance. 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

<g=3For otber case; see same topic & KEY-NUHBïiR in ail Key-Numbered Dlgests & Indexes 
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Action at law by F. M. Helsley against the American Minerai Pro- 
duction Company and another. Judgment for plaintiff, and défend- 
ant named brings error. Affirmed. 

Post, Russell, Carey & Higgins, of Spokane, Wash., for plaintiff 
in error. 

Zent & Powell, of Spokane, Wash., and h. C. Jesseph, of Colville, 
Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

PIUNT, Circuit Judge. This action was brought by Helsley against 
Cole and the corporation, American Minerai Production Company, 
for the purchase price of six motor trucks. The two défendants 
jointly denied ail material allégations of the complaint and pleaded 
the statute of frauds. Upon the trial, the court granted the mo- 
tion of défendant Cole for judgment, upon the ground of lack of 
évidence to show joint purchase by Cole and the corporation, but de- 
nied the motion for judgment in favor of the corporation, holding 
that there was évidence of an agreement of sale with the corporation 
and a delivery under the agreement. The jury were instructed upon 
this theory, and there was verdict, and thereafter judgment, in favor 
of Helsley. 

The assignments of error présent the question of the sufficiency 
of the évidence to show a contract between Helsley and the corpora- 
tion. There was évidence to the effect that Cole was président of the 
corporation défendant; that in July, 1917, after negotiations, he 
purchased the interest of Helsley in the trucks, and agreed to pay 
$5,500 therefor ; that there was delivery to the agent of the corpora- 
tion, and that the corporation used the trucks and put them under 
the immédiate supervision of one of its employés ; that at the time 
of the negotiations referred to the corporation was party to a con- 
tract with Helsley to deliver to him at least 600 tons of ore a week 
for transportation, at $2 per ton; and that upon consummation of 
the sale Helsley was relieved of the obligations of the contract. 

The court in its instructions to the jury explained that under the 
law of the state of Washington a sale of personal property to the 
value of more than $50 is void, unless there is a written mémorandum 
of the sale signed by the party to be charged, or unless some part of 
the purchase price has been paid, or unless there has been a delivery 
of the property or some part of it, and charged that the plaintifif was 
obliged to prove that a sale was made as alleged, and that the trucks 
were delivered to and accepted by the corporation. Inasmuch as the 
charge was directly upon the issues presented, and plaintiff in error 
took no exceptions to the law as stated, its rights hâve not been in- 
jured. 

We cannot sustain the contention that Cole was not acting for the 
corporation. The court was correct, we think, in dismissing the case 
as to Cole as an individual ; but the question whether Cole was acting 
for the corporation when the negotiations were had was properly 
submitted to the jury. 

We find no error, and afïirm the judgment. 
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CHICAGO, M. & ST. P. RY. CO. v. CHAMBERLAIN. 

(Circuit Court of Appeals, Ninth Circuit. June 3, 1918.) 

No. 3097. 

1. Evidence <©=>122(6) — Bes Gest^— Statement Connected with Event. 

A statemont niade by plaintifC, sliortly before lie fell from an unliglited 
station plattorm on defendant's railroad and was injured, tliat lie was 
there to take an incoming train, held admissible as part of the res gest». 

2. Evidence ©=5155(11) — Competenoy — Similar Evidence by Adverse Party. 

Testimony in rebuttal tliat plaintiffi in personal injury case was not in- 
toxicated, relovent in contradiction and explanation of testlraony intro- 
duced by défendant over plaintiff' s objection, held properly admltted. 
.'5. New Tbial ©=>(! — Discrétion of Court. 

The déniai of a motion for a new trial in the fédéral courts is witliin 
the discrétion of the court. 

4. Appeai. and Krror <&=>!>77(1)— Review— New Triai^ 

Where the court exercises its discrétion in denying a motion for new 
trial, and there is ertdence supporting the judgment, motion is not re- 
viewable on writ of error. 

In Error to the District Court of the United States for the Dis- 
trict of Idaho; Frank S. Dietrich, Judge. 

Action by Bartholomew Chamberlain against the Chicago, Mil- 
waukee & St. Paul Railway Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Action to recover damages for Personal injuries. The défendant in error 
recelved injuries as a resuit of fallhig froiu a platforin owned by the plain- 
tiff in error, located at a point ou its Une of railway designated as Herriek, in 
the state of Idaho. Tbe parties to the action will be designated as in the 
court below. 

It i.s alleged in the complalnt, in substance, that prier to October l, 1916, 
there was at Herrlck, in Idaho, a dépôt building with a platform in connection 
therewith for the convenience of passeiigers arriving and departiug on the 
trains operated by the défendant over its Une of railway ; that the dépôt and 
platform at this time were constructed between the main Une and a sldlng 
adjoining, and were elevated above the natural lay of the ground about 
10 feet ; that the dépôt building was constructed upon posts about 10 
leet bigh, and the platform in connection therewith extended from the de- 
pot building proper out to the main Une, a distance of about 11 feet; that 
on the west side of the dépôt building the platform was extended from 
the main Une to the side track for the purpose of transferrlng freight and 
passeiigers from the main Une to the side track, and completely brldged 
the low land between the side track and the main Une on the west side 
of the dépôt building ; that about the Ist of October, 1916, the défendant 
removed the dépôt building and that portion of the platfonn west of the 
building from the station to some other point on its Une of railway, but 
left the platform, whlch had extended from the dépôt building to the main 
Hue, being about 11 feet in width and 80 feet long; that on the side of the 
platform \yhere it fonnerly joined the dépôt building it was elevated above the 
natural lay of the ground about 10 feet, and that the ground below was tliickly 
covered with rocks, boulders, and logs ; that after movlng the dépôt building 
the défendant maintalned a station at that point as before, and sold tickets to 
and, from the station, and continued the platform for the use and con- 
venience of passengers, but left the platform along the space where the dépôt 
building stood unguarded and unrailed ; that on November 15, 1916, the 
plaintiff, Intending to board a west-bound passenger train as a passenger, went 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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upon the platform about 7 o'clock in the evenijig, just before the arrivai of 
the train ; that tiie evenlng was darli and the platforin unlighted, and be- 
uause of the unguarded and unralled condition of the platform, along the space 
where the dépôt building had beén, the plaintift' fell from the phitfonn about 10 
feet to the ground below and was injured, as charged in the complaint. 

The défendant in its answer denied the allégations of the complaint. Upon 
the trial there was évidence on the part of the plaintiff tendlug to establish ail 
the material allégations of the complaint. The court charged the jury upon 
the issues of fact. No exceptions were taUen to the charge, and the jury re- 
tumed a verdict in favor of the plaintiff for $7,500, and a judgment was en- 
tered accordingly. A motion for a uew trial was denied. 

George W. Korte, of Seattle, Wash., and J. F. Ailshie, of Cœur 
d'Alêne, Idaho, for plaintiff in error. 

R. B. Norris, of St. Maries, Idaho, and Corkery & Corkery, of Spo- 
kane, Wash., for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The answer of the défendant denied that the plaintiff went upon the 
platform at the station for the purpose of becoming a passenger on 
defendant's train. This déniai raised the issue as to whether or not 
the plaintiff did intend to become such passenger. On the trial the 
plaintiff testified that he went upon the platform, intending to take 
passage to another station on the west-bound train. This testimony 
was uncontradicted, but in support of it a witness was called, who 
testified, among other things, that he saw the plaintiff at the station 
upon the arrivai of the train ; that the witness was about to shake 
hands with him and bid him good-by, when the plaintiff stated that he 
"was going on through with" the witness "on the train as far as Plum- 
mer Junction." It was objected that this testimony was hearsay, self- 
serving, and incompétent. It was not self-serving, unless it can be 
presumed that the plaintiff anticipated falling from the platform, and 
that he knew it was necessary that he should hâve the rights of an 
intending passenger to enable him to recover for whatever injuries 
he niight receive. We cannot indulge in such a presumption. We can- 
not assume that the plaintiff knew that he was about to fall from the 
platform, or that as an intending passenger the company owed him a 
duty he was not otherwise entitled to claim. 

In a sensé, the testimony of the witness was hearsay, but it stood 
"in immédiate causal relation to the act — a relation not broken by the 
interposition of a voluntary individual wariness seeking to manufac- 
ture évidence for itself." Wharton on Evidence (3d Ed., 1888) par. 
259. In this sensé it was a part of the res gestas. 

"Thèse surrounding circumstances, constituting part of the res gestse, may 
always be shown to the jury along with the principal fact, and their admissi- 
bility is detei-mined by the judge aecording to the degree of their relation to 
that fact and in the exercise of his sound, judgment ; it bolng extremely dlfll- 
cuit, if not impossible, to bring this class of casés w;ithlh the llmits of a more 
partieular description." 1 Greenleaf (12th Ed.) pàï. 108; St. Clair v. United 
States, 154 U. S. 134-147, 14 Sup. Ot. 1002, 88 L,. Ed. 936. 

We think the testimony was unimportant, but its admission was prop- 
erly within the discrétion of the court 



CHICAGO, M. & ST. P. KY. CO. V. CHAMBERLAIN 431 

[2] In support of the défense o£ contributory négligence on the 
part of the plaintiff, évidence was introduced, over the objection of 
the plaintiff, tending to show that he had been at another station on 
the line of the road earlier in the day drinking with f riends ; that, re- 
turning in the afternoon along the railroad track in the direction of 
Herrick, the party had been overtaken and picked up by employés of 
the road operating a motorcar ; that the employés on the motorcar did 
this as a matter of safety for the men taken on the car. The plaintiff 
was called in rebuttal and testified that he was not drunk, and over 
the objection of the défendant testified that the party paid the em- 
ployés on the car for the ride. 

It is contended that the admission of this testimony was error tend- 
ing to préjudice the jury against the défendant. The testimony was 
admitted by the court as tending to meet the défense that thèse men 
were picked up because they were in an intoxicated condition. The 
car ride having been brought to the attention of the jtiry over the ob- 
jection of the plaintiff, it was not error on the part of the court to 
permit him to show the circumstances connected with the ride, and 
the f act, if it was a f act, that, instead of being taken onto the car for 
his safety, it was because he paid for the ride to Herrick. It was 
testimony in rebuttal, and under the circumstances was properly ad- 
mitted. 

The évidence on behalf of the plaintiff upon the issues of the case 
were sufficient to go to the jury, and the court properly denied the 
motion of the défendant for an instructed verdict. 

[3, 4] The déniai of a motion for a new trial in the fédéral courts 
is within the discrétion of the court, and where that discrétion has been 
exercised, and there is évidence to support the judgment, as in this 
case, a motion is not reviewable on a writ of error. Hedderly v. United 
States, 193 Fed. 561-571, 114 C. C. A. 227; Pickett v. United States, 
216 U. S. 456-461, 30 Sup. Ct. 265, 54 h. Ed. 566; Holmgren v. Unit- 
ed States, 217 U. S. 509-521, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. 
Cas. 778; Shepard v. United States, 236 Fed. 73-77, 149 C C. A. 283; 
Maryland Casualty Co. v. Orchard Land & Timber Co., 240 Fed. 364- 
367, 153 C. C. A. 290. 

The judgment of the court below is therefore aflfirmed. 
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BALLARDVALE SPKINGS CO. v. UNITED METAL SEAL CO. 

(Circuit Court of Appeals, Plrst Circuit. September 12, 1918.) 

No. 1341. 

1. Patents <g=5328— Validitt— Cap fob Bottles. 

The RecBt patent, No. 796,350, for improvement in caps for bottles, 
held void for lack of patentable novelty, in vlew of the prier art. 

2. Patents iS=42 — Improvement Patents — Valiuitï. 

In consldering the claiin.s of a flrst improver upon a siiecific Uevice, 
when asserted against tliird persons, it is often iiseful to inqulre 
whether his clalms could hâve been asserted by the improver against 
the inventor and patentée of tlie speoitic device upon which the improve- 
ment was made. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by the United Meta! Seal Company against the Bal- 
lalrdvale Sprihgs Company. Decree for complainant, and défend- 
ant appeals. Reversed. 

James Q. Rice, of New York City (Alfred H. Hildreth, of Boston, 
Mass., on the brief), for appellant. 

Harrison F. Lyman, of Boston, Mass. (Fish, Richardson & Neave, 
of Boston, Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON^ Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is an appeal from a decree of the 
J)istrict Court, holding valid and infringed claims 1 and 5 of letters 
patent to F. Recht, No. 796,356, August 1, 1905, for improvements 
in caps for bottles. 

Claim 1 is typical : 

"1. The combiuation, wlth a métal cap adapted to lie locked over the mouth 
of a bottle, of a tenaclous métal disk contained within the cap, and a disk 
of compressible material interposed between the cap and métal disk, the 
whole organized to.effect a sealing contact betvveeu the métal contained in 
the cap and the moutli of the bottle." 

The "tenacious métal disk", is the élément claimed to be new ; the 
other éléments being contained in prior art devices. 

The manufacturer of defendant's device lias taken a bottle cap of 
the old type, described in the earlier patent to W. Painter, No. 468,- 
258, February 2, 1892, consisting of a cap of hard métal with a cor- 
rugated flange and a sealing disk of cork, a kind of bottle closure 
in very extensive use, and known as the "Crown Cork and Seal," 
and for the purpose of preventing contamination of the contents of 
the bottle, and to prevent leakage through the pores or defects of 
the cork sealing disk, bas applied to the side of the disk which comes 
in contact with the contents of the bottle a disk of tin foil or a thin 
sheet of tin. 

[1] The défendant relies upon the patented art prior to Recht as 
disclosing this protective means, and as justifying its use by défend- 
ant, irrespective of the patent in suit. 

^=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeets & Indexes 
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The use of a "thin sheet of pure tin" for this purpose in sealing 
devices for bottles, jars, and other vessels, is shown in the British 
patents to Weissenthanner, No. 7,597 of 1893, and No. 13,352 of 
1879. The use of tin foil is described in the Laurent Briti.sh patent, 
jN-o. 6,920 of 1887, the Jovignot Brhish patent, No. 12,957 of 1902, 
the United States patent to Chrysler, No. 51,020 of 1865, and other 
patents. 

The District Court said: 

"The use of eork disks covered witli a tin foil coatiiig was old, as is not 
denled ; sueb coating belng intended to preveiit contact between tlie corl< and 
tlie liquid contents of the bottle — a contact found liable to injure carbonat- 
ed or other waters when so contained." 

The plaintiff seeks to avoid the disclosures of the prior art by con- 
tending that the Recht patent relates to the spécial art of "crown 
caps" for bottles, which began with the Painter patent. No. 468,258, 
and which involves the use of considérable pressure in applying the 
caps to the bottles. 

It seems clear that Painter, the prior patentée of the crown capi 
who had invented a new form of bottle cap, could not be deprived 
of the right to use in connection with that invention the familiar 
and well-known means of avoiding contamination, which was appli- 
cable to the gênerai art of bottle closure upon which he improved. 
In the présent case it appears that the problem of preventing the 
contamination of the contents of a bottle by a cork, or by reason 
of imperfections of a sealing disk, had been solved by interposing 
a sheet of tin between cork and contents. 

The mère fact that, after Painter, Recht, or any one else may 
hâve been fir.st to do this for a crown cap, does not in the least as- 
sist in showing that invention was involved in so doing. Nor does the 
fact that it has proved very useful, because so many crown caps are 
used, tend to show invention. It is useful with crown caps, exactly 
as it was useful with caps of other kinds, and for the.same reason. 

The idea of using with Painter's new type of cap the same pro- 
tection — tin — which was commonly used for that purpose was not 
an inventive idea, unless the new construction presented obstacles 
to its use nonexisting in old forms and requiring to be overcome by 
a new idea of means. 

The new feature introduced by Recht is said to be "a tenacious 
métal disk" — i. e., a disk which will not be torn when it is subjected 
to the considérable pressure used in attaching crown caps to bottles. 
The patentée says of his protective disk : 

"It is of sueh Ihiclcnes.s, iisuilly tliree to flve thousandths of an inch, and 
of such tenacity tliat when the requisite pressure Is applled for fixing the cap 
and the métal disk Is clamped between the wood disk and the mouth of the 
bottle the métal disk will ]iro!)erly fold and adjust itself to the mouth of the 
bottle wlthout tearing and efl'ect a proper sealing contact." 

There is no évidence from which it can be inferred that the prob- 
lem of preventing disruption of a protective disk presented any prac- 
tical difficulty that required more than ordinary common sensé for 
its solution. 

253F.~28 
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Assuming that there was presented the problem of providing a 
lining that would withstand a pressure heavier than that applied to 
former battle caps, and that this problem was solved by thickening 
the material already selected by prior art users on account of its in- 
solubihty, we are unable to regard this as involving invention. 

In estimating the vakie of the defendant's argument that the pat- 
ent in suit was for an improvement in a spécial class of bottle clo- 
sures, we must remember that the crown .cap was an old and com- 
plète invention, which in common with other closures uses a cork 
which comes into contact with the liqilid. The means for obviat- 
ing the direct contact between cork and contents was well known. 
Tin or tin foil had been selected because of the quality of insolubil- 
ity, and it performed the protective function in the devices of the 
prior art exactly as in the crown caps' protected by the same kind 
of substance. The fact that there are many patents for other means 
of protection for corks, whether in crown caps or in caps of other 
kmds, and that varions experiments were made to flnd other means, 
does not detract from the fact that tin was already described in pri- 
or patents, relating to the art of sealing devices for bottles and oth- 
er vessels, as suitable for this purpose. 

[2] In considering the claims of a first improver upon a spécifie 
device when asserted against third persons it is often useful to 
inquire whether his claims could hâve been asserted by the improv- 
er against the inventor and patentée of the spécifie device upon which 
the improvement was made. The inventor of a spécifie improve- 
ment in the art of sealing bottles does not by securing an improve- 
ment patent eut off himself or others from resort to the prior art 
upon which he improved. That he established a new art or subart 
by his species improvement must be shown by contrasting what 
he did with the devices of the prior art upon which he improved. 
Upon the question of the scope of his invention the prior art may 
be cited against him, and against ail improvers upon his spécifie 
device. The crown cap patents do not begin that branch of the art 
of bottle closure which has to do with protection interposed be- 
tween cork and contents. This is an old and spécial feature of the 
gênerai art, and in order to show that what was old when applied 
to other structures is new when applied to a crown cork we muSt 
consider first whether any new function was eflFected. So far as 
appears, the function of the insdluble tin was the same as bef ore. 

We may next inquire whether there was any mechanical diffi- 
culty in applying tin to a crown cap which did not exist în applying 
it to prior devices, and which had to be overcome by inventive skill. 
It is sàid that, as the crown cap was subjected to greater pressure, 
it had to be made of material sufficiently tenacious to resist that 
pressure. The Weissenthanner patents and the Jovignot patent show 
the protective sheet of tin conforming to pressure and adapting its 
form to the compression of the cork which it covers and keeps from 
contact with the contents, and are a sufficient indication to a me- 
chanic that the protective sheet must be strong enough to withstand 
such strains as are used to compress the cork. Aside from this we 
think it obvious that a protective sheet applied to cork which is to 
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undergo pressure must be strong enough to withstand the degree 
of pressure to be applied, and that this would be obvious to any per- 
son of ordinary skill who was seeking to apply to crown caps the 
same kind of protective covering used on eaps of other descriptions. 

The history of the experiments and failures of others is much 
reUed upon to prove invention. It is true that the argument that ap- 
parent simplicity in means shows noninvention may be met by the 
answer that many tried and nohody thought of it; but this avails 
nothing against prior patents which describe the means and show 
that, even if there was reinvention at a later time, there was never- 
theless no patentable novelty. 

As we are of the opinion that the claims in suit are invalid for want 
of patentable novelty, it is unnecessary to consider the défenses of 
double patenting and lâches. 

The dccree of the District Court is reversed, and the case is re- 
manded to that court, with instructions to dismiss the bill. The 
appellant recovers costs in both courts. 



HUEBNEE-TOLEDO BREWBRIES CO. v. MATHEWS GRAVITÏ 

CARRIER CO. 

(Circuit Court of Appeals, Sixth Circuit October 8, 1918.) 

No. 3125. 

1. Patents <®=326(1) — Invention — Adaptation of Old Devices. 

To adapt an old and famiUar devlce to another structure equally old 
and well knôwn is not to exercise the inventive facult7, but t» apply 
the skill of the mechanlc. 

2. Patents i3=19 — Invention — Impkoved Result. 

A mère carrylng forward of the original idea, a change ta fonn, an 
Improvement in degree, without substantlal change In either means or 
resuit, Is not Invention. 

3. Patents iS=a9(2) — Invention — Combination oe Old Eléments. 

The sélection and puttlng together of the most désirable parts of 
différent machines in the same or kindred arts, making a new machine^ 
but in Avhich each part opérâtes In the same way as It operated before, 
and efifects the same resuit, cannot be invention. 

4. Patents <g=36 — Invention — Commercial Success. 

Commercial success is never a safe crlterion of invention, except in 
cases of doubtful validity of the patent. 

5. Patents ®=>328 — Validity — Gbavity Oarrieb. 

The Mathews & Lister patent. No. 890,917, and the Mathews patent, No. 
978,466, each for improvements in gravity carriers, are both void for lack 
of invention, ta view of the prlor art. 

Appeal from. the District Court of the United States, for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suit in equity by the Mathews Gravity Carrier Comf^ny against the 
Huebner-Toledo Breweries Company. Decree for complainant, and 
défendant appeals. Reversed. 

Russell Wiles, George A- Chritton, and Wm. H. Dyrenforth, ail of 
Chicago, 111., for appellant. 

A. C. Paul, of MinrieapoliSj Mirin., and Wilber Owen, of Toledo, 
Ohio, for appellee. 

^ssFor other cases see same topic & KËY-NÙMBBR in ail Key->^umbered Dlgeèts & iQdexes 
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Before WARRINGTON. KNAPPEN, and DENISON, Circuît 

Judges, 

WARRINGTON, Circuit Judge. This suit îs based upon alleged iti- 
f ringement of two patents ; it is met in the answer, not only by déniai, 
but particularly by allégation that the daims of thèse grants are "wholly 
and entirely void, as not involving anything more than ordinary me- 
chanical skill over what is common knowledge in the art," and a great 
many prior patents are referred to. The patents in suit are (1) No. 
890,917, issued June 16, 1908, to Mathews & Lister, assignors to Math- 
ews Gravity Carrier Company, and (2) No. 978,466, issued December 
13, 1910, to Mathews, assignor to the same company. That company 
was a Minnesota corporation, and its rights, so far as this suit is con- 
cemed, hâve passed to the appellee, a Pennsylvania corporation. The 
patents vvere each in terms granted for "improvements in gravity car- 
riers," and will be meritiohed hereafter, in the order of their dates, as 
the first patent and the second patent. Claims 2, 4, 5, 6, 7, 8, and 9 
of the first, and ail the claims of the second, patent are in issue; and 
both patents, as respects the claims in issue, were held valid and in- 
fringed by the court below. The cause was referred for an accounting 
and damages, and perpétuai injunction was issued. By consent the 
master reported that appellant had purchased from a company named 
(though not a party to the suit), and had used in its business, "material 
found by the court in its decree to be an inf ringement," and stated the 
amount of appellee's loss of profits thereon. The Breweries Company 
appeals. 

We may as well say at the outset that, if the patents are valid, they 
are, at least as to some of the claims in issue, inf ringed. The im- 
portant feature of the case is found in the issue of validity. This issue 
in the end is one of fact. It is whether the disclosures of the patents, 
when compared with the prior art, amount to anything more than the 
natural developments of the skilled mechanic. The first patent relates, 
in the langùage of the spécification, "to carriers designed particularly 
for transporting brick and similar articles of comparatively small di- 
mensions by gravity." General ly speaking, the carrier comprises two 
parallel side rails, with a séries of transverse métal tubular rollers hav- 
ing bail bearings at their ends and having rods extending through their 
longitudinal centers, and also through the side rails,, where they are held 
by means of lock nuts ; the rollers so mounted rotating f reely on their 
respective rods or axles. The carrier is constructed in sections of 
lengths suîtable f or removal from one place to another, and the sections 
are provided with projecting ends adapted to fasten one section to an- 
other, and so to f orm a continuous structure of such length, along such 
courses, and at such a grade as the convenience of the user may require. 
Another feature of this patent is that the rollers are provided with 
flanges or rims at the ends, on whiçh packages of greater width than the 
length of the rollers may be placed and transported. The spécification 
States : Side guards or . other f rictional interférence with packages 
moving on the carrier are dispensed with; the packages follow "the line 
of least résistance" and travel "in the direction of rotation of the 
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wheels," and may thus be moved from one point to another along the 
roller surface of the carrier, when maintained at a slight grade. The 
character and détails of the structure will be readily understood by 
référence to the following drawings which accompany the letters pat- 
ent: 




"Fig. 1 is il pliui View of a brick pnrrior emboclying our Invention. Fig. 2 
is a tiansverse s<>etion;\l viiw, one eiid of a roller heing broken away to 
illustra te the beariug for the sanie. Fig. :i is a i)ers[ieetive vlew sliowing a 
portion of a carrier and the bricks thereon." i 



1 Although daim 1 is not in issue, yet the flanged rollers dlsplayed in the 
drawings wlll be explained by that claim : 

"A gravity cari'ier coniprising side rails, rods Connecting sald rails at 
intervais, métal rollers having flanged ends and ways and balls fltting there- 
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It will be observed that the rods with threaded terminais not only 
pass through the rolls (including the hall-bearing appHances), but also 
through the side rails, upon the outside of which they are fastened by 
lock nuts Jt. This seems to hâve rendered it inconvénient to remove 
a single rod with its accompanying roller, since it required removal of 
one of the side rails entirely. It was sought to overcome this by the 
second patent. The chief différence betYi^een the two patents is thus 
stated by counsel for appellee : 

"The second patent dlffers from the flrst principally In the provision of 
convenlent means for removing a single rod with its accompanying roll 
without in any way disturbing' the adjustment of any other roll. This is 
îiccomplished by having the side rails provided with slots or notches in th(> 
upper edges, with the rods detachably mounted in such notches, thus mak- 
ing it possible to immediately remove any roll from the carrier without dis- 
turbing the other rolls." 

The means so provided in the second patent may be seen in Fig. 2 of 
the drawings accompanying the letters patent. It f ollows ; 




/=?f^. 



n' 18 



"In the drawing, 2 represents the side rails of the carrier, composed prefer- 
ably of flat steel bars. Thèse bars are provided at intervais in their upper 
edges with vertical slots or notches S adapted to recelve rods 4 having 
threaded ends and provided with lock nuts 5 and 6", the former on the out- 
side of the bars aiid the latter between them. * * • Any roller can btv 
oasily removed from the carrier by loosening the lock nuts 5." 

We may mention one or two other changes that were made in the de- 
vice of the second patent. One involves the sectional coupling. It is 
said in the spécification of the fiirst patent that the sections are made 
of any suitable length and "coupled together at their ends" ; while in 
the second patent it is stated that varions forms of couphng devices 
may be provided, but préférence is given to "a tongue 19 on the end of 



in, cônes mounted on said rods and having bearing surfaces, and between 
M'hich: surfaces and said ways; said halls are ari-anged." 

And as further explanatory qt the éléments eômprised In the patented de- 
vice we think it sufflcient for présent purposes to add a claim that is In issue : 

"2. A gravity carrier comprising side rails and means Connecting them at 
Intervais, and rollers having anti-friction bearings at their ends upon said 
connectiflg means and forming a way over which comparatively small ar- 
ticles such as brick may be transported, said rollers being of substantially 
imiform diameter between their ends and extending above the tops of said 
rails, substantially as described." 
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each rail 2 bent outwardly to offset it from the plane of the rail and 
adapted to fit between a plate ^0 and the end of the abutting rail." 
Thèse parts may be riveted or bolted together. Another change was 
made through the use of additional braces. Apparently three within 
each section are disposed at right angles with the side rails and fas- 
tened to them, and between thèse braces are two sets of diagonally cross- 
ing braces ; the object being to hold the sides of the carrier in "parallel 
relation with one another." Claims 1 and 4 are copied in the margin 
further to illustrate the second patent.^ 

Appellee offered in the court below one section of the Mathews 
gravity carrier as an exhibit. This exhibit, as we understand, and 
additional sections of the carrier, were displayed and operated as a uni- 
tary structure at the hearing in our court. The exhibit seems to com- 
prise the main features of the two patented devices in suit, except in 
two or three respects : The rollers hâve no flanges, but are disposed 
so that their upper plane is above that of the side rails ; thus flanges are 
rendered unnecessary for transporting "articles of greater length than 
the width of the carrier" ; the flanges were distinct features of the 
first patent, and of the spécification and drawings of the second patent, 
though they appear to hâve been given up in the structure exhibited. 
Further, this exhibit omits lock nuts 4- of the first and 6 and 6 of 
the second patent, and also the threads upon the end portions of the 
cross rods passing through the rollers of both patents. The notches 
of the second patent, it is true, are preserved in the side rails of the 
exhibit ; but instead of lock nuts 5 a métal bar, extending throughout 
the length of a section and having slots disposed therein so as to en- 
gage the ends of the cross rods, is bolted to the outer and upper sur- 
face of each side rail. Lock nuts 6 are replaced in function by (a) 
notches eut into the cross rods near their ends so as to fit into and be 
held fast by the notches of the side rails, and (b) tubular portions of 
the ball-bearing devices surrounding the cross rods and extending from 
the ends of the rollers almost to the side rails ; the purpose seems to 
be to hold the rails in "parallel relation with one another" and also free 
from the ends of the rollers. This substitution of a slotted métal bar 
and notched cross rods apparently has the further purpose of facilitat- 
ing the separate removal of rollers. Whether we bave or not rightly 
interpreted the objects of thèse différences between the patents in suit 
and the exhibit, the changes serve to characterize methods of progress 
which may well be considered in trying under the facts of this case to 
distinguish between skill and invention. We come now to an inquiry 
into the state of the art prior to the dates of the patents in suit. 

2 "1. A gravity carrier liaving side rails composed of flat métal bars 
having slots or notches in their upper edges, rods detachably mounted iii 
said slots and Connecting said rails, aud rollers having anti-friction bearings 
on said rods, substantlally as described." 

"4. A gravity carrier comprising side rails, diagonally arranged brace bars 
Connecting said rails, cross rods also Connecting said rails, the upper edges 
of said rails being provlded with vertical slots or notches and rollers de- 
tachably mounted In said notches." 
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(1) Gravîty Carriers Old. — In point of equivalency more of the prés- 
ent éléments, whether considered singly or in combination, are perhaps 
to be found in Alvey's gravity conveyer, patented in 1902, No. 714,432, 
than in any other prior patent. Alvey stated in his spécification : 

"My Invention relates to conveyers for the purpose of transferrius gooda 
from place to place — sucli as boxes, barrels, and packages — the niovenient of 
the packages or other articles belng ordlnarlly effected by gravity ; but it is 
to be understood tliat the invention is not eon,fined necessarily to a con- 
veyer on whlch the articles are nioved by that force alone. * * * The 
invention bas for its objccts to enable goods to be transferred from one 
point to another, as in à warehouse, expeditiously and with a minimum of 
hsind labor and to allow of the apparatus beiog adjusted to receive gooiis at 
différent points, and to deliver them at différent points as may be requlred, 
expeditiously and with certainty." 



Among the drawings accompanying the ietters patent are the f oUow- 



ing: 






2ù 4 




"Fig. 1 is a perspective vlew sliowing a conveyer of portable character 
embodyliig my Invention set up In a warehouse for the trnusfer of go<xls from 
one i>oint to another. * * * Flg. 3 Is a plan vlew of a portion of the siame. 
• * * Fig. 7 is a sectlonal view of the roUer bearlng. * * • Each of 
the straight sections A comprises side pièces 1, of wood or other suitablo 
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material, uuited at suital)le points by traiisverse counectlng members or 
tie rods 2. Thèse side pièces hâve l'ormed in them or attached to tlipiii 
bearlngs 3 for the shafts or journals /, of the traiisverse roUers C. Thf 
latter are spaoed a])art, but are suftk-iently close together to eiuible the goods 
to be conveyed to pass from one roller to the next wlthout falling through. 
The curved sections li are constructed on simllar principles, but wlth innci' 
and outer curved side pièces 5 and fi, the rollers C" of sald curved sections 
being arranged on Unes radial to the center of the curve ou which the sec- 
tion is constructed. * • * 

"It is highly Important that the rollers should revolve freely under pack- 
ages of relatively light welght, to which end the rollers must not be too 
heavy or hâve too much Inertla. On the other hand, they must be stronf; 
eno\igh to cari-y heavy weights when required. I hâve constructed the rollers. 
after luuch expérimentation, of a nmterlal which meets both thèse requirc- 
ments. Tliey are luade from a pnlp of hard fiber of relatively ligbt specitlc 
gravity, knovvn as 'leatherold.' They are thus also scamless, without grain, 
and not liable to crack." 

As illustrative of the combinations and essential éléments involved, 
two of the claims are copied in the margin." 

Alvey further developed the gravity carrier art through his patent 
of May 23, 1905, \'o. 790,776, under an apphcation filed Septemher ,5, 
1904. He introdnced a spiral gravity conveyer adapted to carry ail 
kinds of articles nsually stored in warehouses, from any of the upper 
floors to the basement or shipping room, and to discharge packages 
at any of the intermediate floors. The spiral conveyer is adjusted to 
and supported by a vertical post extending through such floors of the 
building as may be desired, with suitable openings through v/hich to 
maintain the conveyer and carry packages ; in order to distribute pack- 
ages at intermediate floors, gravity switches are removably connected 
with the spiral portions of the conveyer; provision is made for carry- 
ing articles to the spiral parts by gravity conveyers, which, as also the 
switches, are similar in form to the structures above shown in Alvey's 
patent of 1902, No. 714,432. Alvey went still farther in 1905, under 
an application of Septemher 5, 1904, through his patent. No. 790,81' 
There he provided for lifting, instead of lowering, packages from floor 
to floor. The conveyer is maintained at an ascending grade and driven 
by power. It is to be observed of both of Alvey's later structures that 
the carriers are divided into sections with angle ironside rails. 

vSome 14 years before the issue of Alvey's first patent, Pusey secured 
a patent. No. 387,733, upon a structure called an "artificial'toboggan 
'or coasting hill," which is instructive in the gravity carrier art, The 
spécification states : 

"Thp trackwiiy coiisists of a séries of roUers jounialed transversoly in a 
suitable fraiiiework." 



» "1. In a portable conveyer, the combinatlon of a plurality of sections 
provldetl wlth transverse rollers, and supiwrts for said s(!ctioi)s, the upper 
part of each support being hiused to the conveyer-secrioii and the lower part 
of each support being adjustable on said upper part." 

"6. In a gravity conveyer, the con)i)inatio]i of a séries of separately anc 
freely rotatable i-ollers, and nieaus for supporting the same to form an 
inGllned vvay, said rollers being constructed wlth shouldem /fi and interme*^- 
ata reeessed portions, and adapted to automatically maintain packages in 
tbi-t.iulddle oî said way, substantially as set forth." 
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The simplicity of the structure will be seen by référence alone to 
some of the accompanying drawings : 




!iEi[iîiPiiiEiiiiii4iiDiiiMiii<HiiiiiiwiQiNoiDitiijiijijiM^ 




"Fig. 1 Is a side élévation. Piie. 2 Is a plan. ♦ • • Fig. 5 Is an éléva- 
tion of roUer detached, with end vlew of the toboggan thereon. * » • 
a, Flgs. 1 and 2, représenta longitudinal frames or stringers supported by a 
trestlework or posts, h, and provlded with bearings c, for the joumals of the 
séries of wlde transverse rollers D." 

The cylindrical portions of the rollers are made of waterproofed 
paper or strawboard, or similar light and strong material. The patentée 
States in his spécification : 

"I am aware of the fact that roUer trackways for sleds are old, • • « 
in which tracliway were inserted rollers or balls for the ninners of tue 
sleds to descend upon ; and I do not therefore daim broadly, as new, an 
Incllned trackway with rollers thereln." 

The patentee's idea of the scope of invention open to him is import- 
ant and is sufificiently explained by claim 1 copied in the margin.* 

In 1885 Hinds & Mace received a patent on a portable chute, No. 
312,468, saying in their spécification: 

"The invention relates to inclined sUdeways, and Is specially adapted to 
transfer tlles, bricks, or similar articles from the drying shed to the kiln, or 
from the kiln to the yard. The slideway is niade in sections, each of whlch 
has its floor composed of rollers havlng bearings in the sides of the sections." 

Palmer obtained a patent in 1888, No. 376,340, on an elevator, which 
may properly be regarded as a distributing contrivance ; it was designed 
for carrying goods or other materials up or down in a warehouse, store,, 
manufactory, or other similar place of business, and automatically 

* "An artificial coasting course or toboggan sllde, consisting of the cotnbi- 
nation of the inclined longitudinal frames or stringers, the supporting fraïae 
or trestlework, and the séries of rollers journaled in and between sald 
stringers, adjacent to and out of contact with each other, substaatiaUy a» 
and for the purpose set forth." 
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delivering them at différent floors or stations, and there depositing 
them upon an "inclined séries of rollers" disposed transversely be- 
tween parallel side rails, whence they were moved by gravity to the 
place desired; the particular use illustrated by the drawings related 
to the manufacture and handling of bricks. 

(2) Métal Side Rails and Rollers. — It will he noticed that none of 
the prior patents thus far considered in terms calls for métal rollers ; 
but it is to be remembered that the last two Alvey patents mentioned 
call for métal side rails. Assuming that a change of material, say 
from wood to métal, was important in a f rictional sensé or otherwise, 
there were kindred power-driven conveyers whic^ expressly pro- 
vided for métal rollers; and we think such conveyers may fairly be 
treated as part of the prior art in question. They are certainly of a 
closely analogous art. Holman provided for the use of métal rollers 
in 1885 in his power-driven railway track layer, patent No. 315,034. 
He fastened to the outer sides of cars a sectional tramway, compris- 
ing parallel side rails, called "parallel bars," with transverse métal 
rollers joumaled in the bars. The rollers were used to convey ties 
and rails from the cars to points in front of the train in the Une of 
the proposed railway construction. Again, in Hanna's carrying roll, 
patented October 28, 1902, No. 712,061, we find a design for métal 
tubular rollers of uniform diameter, with intégral journal portions, 
which are intended as carriers of belts for "elevators, conveyers, and 
similar classes of machinery." The patentée made no provision for 
side rails or other familiar bearings upon which to operate his rollers 
as carriers ; nor was such omission unusual. See, for instance, the 
carnage with rollers in the brick and tile machine of McKenzie, pat- 
ented in 1878, No. 203,284, and in Aiken's feed table for rolling mills, 
patented in 1890, No. 439,925. Further, Alvey emphasized in the 
portion of his spécification above quoted the importance of rollers 
that would revolve freely under packages of relatively light weight 
and yet be strong enough to carry heavy weights when required ; and 
he says that "after much expérimentation" he adopted a material for 
rollers called "leatheroid," which was "seamless, without grain, and 
not liable to crack." •* Pusey had pointed out years before, that rollers 
might be made of "suitable light material," saying that the "ease with 
which the inertia and friction of the rollers are overcome * * * 
of course dépends mainly upon the weight" of the rollers. He pre- 
ferred "compacted watei-proofed paper or strawboard," and as we 
hâve seen used such rollers in his gravity toboggan. The expérience 
of Alvey and that of Pusey as expressed by each in his spécification, 
and more particularly the use made of the métal rollers as above 
stated, were manifestly suggestive of the adoption of métal rollers for 

gravity carriers. Wright v. Tobacco Co., 252 Fed. 146, C. C. A. 

, decided by this court August 3, 1918. 

(3) Stationary A.vles with Revolvable Rollers. — Appellee points oùt 
a différence between the patents in suit and the gravity conveyers of 

» Alvey's roller métal joumals and métal bearings with oU-retainlng cham- 
ber 22 to lubrloate them, are another important feature to be observed. 
They are Illustrated In Figs. 7 and 8 of his drawings, supra. 
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the prior art as respects the relations between the axles and rollers 
of the two sets of structures. True, as we hâve seen, the axles of the 
former are stationary and the rollers with bail bearings revolve upon 
them ; while the rollers of the latter hâve rigid and axially connected 
journals which are mounted on bearings in the side rails and revolve 
with the rollers. Apart f rom the bail bearings of the patents in suit, 
considered later, the plan of an exterior relier (composed of "sleeves") 
distinct from an interior part axially carried by side bearings was 
shown, for instance, by McKenzie in 1878 in his brick and tile machine 
before pointed out. Holman, above mentioned, provided métal rollers 
with annular flanges at their ends ; but he also stated in his spécifi- 
cation that he "proposed to make thèse rollers hollow, and of métal, 
and to mount such construction of roller on a stationary axle which 
passes through the closed ends of the roller, whereby the bearing is 
entirely at the ends of the roller." Perhaps the commonest examples of 
this latter construction are found in the ordinary road wagon, having 
rigid axles and spindles with hubs turning upon the spinales, and in 
the idle wheel to which a belt is shifted when not in use for trans- 
mission of power, while the bicycle furnishes a complète illustration, 
as for instance, the Douglas bicycle, patented in 1892, No. 469,627. 

(4) Sectional Carriers. — In view of what bas been pointed out it is 
scarcely necessary to allude to this feature of the patents in suit. We 
hâve seen that Âlvey's patent, No. 714,432, divides the carrier into 
sections with "firm connection of the various sections end to end," 
the Connecting parts being described in the spécification and shown 
in the drawings ; this in substance is true of Alvey's patent, No. 790,- 
776, of the Hinds & Mace patent, and also of the Spence portable con- 
veyer. Pat. No. 779,139. We do not stop to consider the horizontal 
and diagonal braces of the sections, because sUch bracing is familiar 
in structures of everyday use, such as the ordinary stepladder, trestle 
or scaffold. 

(5) Notched Franies. — It is contended that the patentée of the sec- 
ond patent in suit "introduced for the first time the feature of the 
slotted side rails whereby any through .shaft and roller could be re- 
moved separately." This is to overlook Winter's provision of the 
same character in his skid for moving rails, patented September 19, 
190.5, under application of 1904, No. 799,699. The rollers are there 
mounted in open slots and, as his spécification states, "may be easily 
removed when broken or worn out and replaced by others." Such 
slots or notches were old when Winter adopted them. The drawings 
of the McKenzie patent of 1878, before cited, plainly show notches 
in the upper edges of the side bars in which the rollers were journaled, 
though the patentée does not seem to hâve thought it worth while even 
to mention the notches in his spécification or claims. However, the 
notches must be regarded as "described" in a "printed publication" 
within the meaning of the patent act (Keene v. New Idea Spreader 
Co., 231 F^ed. 701, 708, 145 C. C. A. 587, and citations [C. C. A. 6]); 
this is true of the drawings of Aiken's and Spence's patents, supra. 
Apart from Winter, thèse patentées do not state, though it is manifest, 
that the notches shown were designed in part to admit of separate 
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removals ai roUers. Further, the convenience of open slots with par- 
allel sides adjusted to corresponding sides eut upon stationary axles 
near their ends was in practical purpose shown in the Douglas patent ; 
indeed, in the respects mentioned the slots and axles of the gravity 
carrier exhibit offered in évidence closely resemble the slots and axle 
of the Douglas bicycle. 

(6) Bail Bearings. — The bail bearings of tbe patents in suit and the 
carrier produced in court differ in some détails, but in essential re- 
spects they are ail like those commonly used in bicycles; in fact, thèse 
carrier rollers with their bail bearings are clear équivalents of the 
hubs and bail bearings of the ordinary bicycle. This is sufficiently 
shown by the following patents : Teetor in 1891 for "bail bearing," 
No. 456,664; Douglas, supra; Sturgis in 1897 for a bicycle training 
device, No. 581,835; Svensson in 1897 for anti-friction journal bear- 
ings, No. 580,994; and it appears in Teetor's spécification, besides 
being well known, that bicycle bail bearings were old in 1891. The 
analogy to appellee's designs for ball-bearing rollers found in the 
Sturgis bicycle training device is very persuasive. This device com- 
prises three rollers mounted transversely between uprights fastened 
to the longer sides of a rectangular adjustable frame; the rollers are 
provided with axles passing through and beyond their longitudinal 
centers and journaled in the uprights. A sprocket chain connects the 
middle and fôrward rollers, and the three rollers are so disposed 
upon the frame as to engage the wheels of a bicycle and to enable 
the rider to operate it the same as if riding on a road ; and although 
the body of the bicycle remains stationary, its wheels revolve upon 
the rollers. The spécification states : 

"The rollers are journaled On their respective axles by means of suitable 
bail bearings." 

The bail bearings are not otherwise described except as they are 
shown in Fig. 4 of the drawings. They appear to be of the usual 
bicycle type and to be operated similarly to those of the appellee's 
carrier. It is to be noticed hovvever that the Sturgis ball-bearing de- 
vice is for the most part extended beyond instead of being counter- 
sunk into the ends of the roUer ; the cups seem to he intégral parts of 
the roller, while the cônes are threaded upon the ends of the axle, 
and opposed annular rings are provided in the cups and cônes for bail 
races or containers. Although the material of which the rollers are 
composed is not shown and is not very important, yet apparently it 
is métal. 

We hâve thus been at pains to point out earlier devices as means 
for testing the issue of fact concerning the vahdity of the patents in 
suit; and we are unable to find in thèse patents any advance over the 
prior art except in degree. The idea of a graVity Carrier was not new. 
In one form or other such carriers had been designed, patented and, 
inferentially at least, put into use. Alvey had designed them for 
purposes precisely similar to those of the patents in suit. Even the 
kinds of business which Alvey's carriers and those of appellee were 
jntended to aid, the emplacements of the carriers and their modes of 
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opération, the results to be attained, ail are practically the :same. The 
marked resemblances in matters of equivalency between the two sets 
of devices carinot escape attention. In a word, the devices themselves, 
the new and the old, as they are shown in the drawings and in the 
descriptions of the patentées, spéak in terms àmounting to a démon- 
stration. 

We understand it to be admitted, it cèrtainly is true, that every élé- 
ment of the daims in suitis old. What bas been done hère is to adapt 
and substitute some old and familiar devices in place of certain parts 
•of the earlier gravity carriers, .particiilarly Alvey'S. This involved 
for the most part simply a change in the material of parts comprised 
in the earlier' carriers ; and thèse substituted dévices practically per- 
form, not only the same functions as had been performed by the re- 
placed parts, but also the same functions as they themselves had per- 
formed in devices of the prior art, It may not be amiss to show 
again where some of the important substituted parts may be found 
in the prior art: Appellee's métal roller was described by Holman, 
in 1885, and the rigid axle (with whatever incidéntal support the axle 
furnishes to the side rails) and bail bearings were shown by Sturgis, 
and the perfectly plain equivalency of the bicycle hub with its bail 
bearings and rigid axle should also be borne in mind; thenotches or 
slots of the side rails and the facilities they afford for separate removr 
al and replacement of roUers were shown and explained by Winter 
and 'Douglas ; as to the métal side rails, it is necessary only to recall 
those of Alvey's last two patents; the remaining parts of appellee's 
devices are negligible ; and after ail the old and the new carriers in 
precisely the same way transport packages by gravity. 

[1] It must, of course, be conceded that patentable novelty may 
exist in a combination of old éléments ; bvtt hère the combination 
claims in suit are lacking in the usual and essential tests of invention. 
No new function of éléments or new method of opération is evolved, 
and the resuit achieved is exactly the same as the old one. The set- 
tled rule under such facts is that to adapt an old and familiar device 
to another structure equally old and well known is not to exercise the 
inventive faculty; it is to apply the skill of the mechanic. Aron v. 
Manhattan Railway Co., 132 U. S. 84, 88, 10 Sup. Ct. 24, 33 L. Ed. 
272; Peters v. Active Mfg. Co., 129 U. S. 530, 537, 9 Sup. Ct. 389, 
32 I.. Ed. 738; Crescent Brewing Co. v. Gottfried, 128 U. S. 158, 
169, 9 Sup. Ct. 83, 32 E. Ed. 390; Penn. Railroad v. Locomotive 
Truck Co., 110 U. S. 490, 494, 4 Sup. Ct. 220, 28 L. Ed. 222; Weir 
Rrog Co. V. Porter, 206 Fed. 670, 676, 124 C. C. A. 470 (C. C. A, 6); 
Frederick R. Stearns & Co. v. Russell, 85 Fed. 218, 226, 29 C. C. A. 
121. (C. C. A., 6); Indiana Novelty Mfg. Co. v. Crocker Chair Co., 
103 Fed. 496, 502, 43 C. C. A. 287 (C. C. A. 7). 

[2] It may further be conceded that appellee's carriers are better 
than the Alvey carriers or any others of the prior art; this,,.too, is 
unavailing. It is met by the old rule that a mère carrying forward 
of the original idea, a change in f orm, an improvement in degree, 
without substantial change in either means or resuit, is not invention. 
Railroad Supply Co, v. Elyria Iron Co., 244 U. S. 285,, 292, 37. Sup. 
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Ct. 502, 61 L. Ed. 1136; Wagner v. Meccano Limited, 246 Fed. 603, 
608, 158 C. C. A. 573 (C. C. A. 6), and citations. Superiority is not 
enough. Grinnell Washing Machine Co. v. Johnson Co., 247 U. S- 
426, 38 Sup. Ct. 547, 62 L. Ed. 1196. It can scarcely be doubted that 
the defects if any in the Alvey structures might hâve been remedied 
by the skilled mechanic. Keene v. New Idea Spreader Ce, 231 Ped, 
701, 710, 145 C. C. A. 589 (C. C. A. 6). This dérives emphasis from 
the changes made in appellee's carrier, as we hâve pointed them out in 
the exhibit produced in court. 

[3] It is said that appellee's carrier is not antidpated by any single 
patent; but it is not necessary to show complète anticipation in a single 
patent. The sélection and putting together of the most désirable parts 
of différent machines in the same or kindred art, making a new tnsk- 
chine, but in which each part opérâtes in the same way as it operated 
hefore and effects the same resuit, cannot be invention; such com- 
binations are in the nature of things the évolutions of the mechanic's 
aptitude rather than the créations of the inventor's faculty. Thomp- 
son V. Boisselier, 114 U. S. 1, 11, 5 Sup. Ct. 1042, 29 L,. Ed. 76; 

Luten V. Whittier, 251 Fed. 590, C. C. A. , decided by this 

court May 7, 1918; Elite Mfg. Co. v. Ashland Mfg. Co., 235 Fed. 
893, 895, 149 C. C. A. 205 (C. C. A. 6) ; Kelly v. Clow, 89 Fed. 297, 
303, 32 C. C. A. 205 (C. C. A. 7) ; Keene v. New Idea Spreader Co., 
supra, 231 Fed. at pages 708, 709, 145 C. C. A. 589. 

[4] Assuming, as counsel claim, that large sales hâve been made of 
the carriers in issue, still commercial success is never a safe criterion, 
except in cases of doubtf ul validity of the patent ; such success can- 
not aid claims that are clearly without patentable novelty. Olin v. 
Timken, 155 U. S. 141, 155, 15 Sup. Ct. 49, 39 L. Ed. 100; Grinnell 
Washing Machine Co. v. Johnson Ce, supra; Keene v. New Idea 
Spreader Co., supra, 231 Fed. at page 710, 145 C. C. A. 589. 

[5] We conclude that the claims in issue under the first patent in 
suit and ail the claims of the second one are null and void for want 
of invention ; the decree is accordingly reversed, and the cause remand- 
ed, with direction to dismiss the bill ; and appellant will recover costs, 
except such as arise from one-half the copies of letters patent intro- 
duced by it, 60 in ail, and embodied in the record. 
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WINDSOR V. MERCIER, 

(Circuit Court of Appeals, Sixth Circuit. October 8, 1918.) 

No. 3126. 

Patents <s=»328 — Invention — Dumping Bodt fob Vehicles. 

The Windsor patent, No. 1,181,192, for a dumping iMxly for veiilcles, 
held void for lack of Invention. 

Appeal f rom the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by James G. Windsor against John A. Mercier. De- 
cree for défendant, and complainant appeals. Affifmed. 

Stuart C. Barnes, of Détroit, Mich., for appellaiit. 
Barthel &.Barthel, of Détroit, Mich. (O. F. Barthèl and C. R. Stick- 
ney, both of Détroit, Mich., of counsel), for appellee^! 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge. The plaintiff below appeals from the 
decree dismissing his inf ringement bill, based upon p'ateilt to Wind- 
sor, No. 1,181,192, issued May 2, 1916, andicovering a dumping body 
for vehicles. The patent has twb claims. The District' Cotirt held 
tllem both invalid. The plaintiff rests his appeal upon the second 
claim, as to; which infringement is better made eut, and' only .that 
claim need be considered. . The construction involved is clearly enough 
indicated by the language of the clairn, which is as foliows: ' 

"The comblnatibn with a vehicle, a horizontal transverse vvay on said ve- 
hicle, a body V-shaped in cross-section haylng sides converging dpwpward 
toward a center, a rocker eugaglug said way shaped In approxLmàtely the 
arc of a circle extending vmder ahd adiaceiit to thé iQvs^er portion of said 
body at Its center, and extendilig l'arther ITrom the surface of said body 
and Tislné above the lovper part of sald body toward each end, the sldes of 
said body, when in Its uprlght position, beiug Inslde éi the pther latéral 
liiflits of said vehlde, sal|d rocker being adapted to csir^' said body laterally 
of the vehlcle so that its dumping edge shall be beyond said limits when said 
body is rocbed to its dumping position and sai(i side albftg the surface of 
which the load is disoharged shall hâve its inner edge elevated because of 
the said extension of the rocker beyond the surface of the body, so that the 
load shall slide therefrom by gravity." 

The gênerai plan of supporting the dumping body upon curved arms, 
which rock upon a horizontal base, so that as the body is tilted there 
is a tendency to carry the whole of it sidewise and enable it to dump 
clear of the base, reveals an obviously useful idea ; but Windsor was 
noî the first to adopt this gênerai plan. His invention, if there is any, 
consists only in refinements and improvements. Windsor thought 
he had made the broader invention to which we bave referred, and 
expressed this thought in his first claim as filed, which was : 

"The combination of a body, a rocker secured to said body and passing 
under the lower portion of the same, and a transvense way upon which said 
rocker may roU." 

^;::5>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Successive rejections in the Patent Office eventually led to inject- 
jng into the claim the limitations that the sides of the V body, when 
in its upright position, should be inside the other latéral limits of the 
vehicle, and that the rocker should hâve such a high degree of curva- 
ture and should project out away from the V sides of the body so far 
that when the V body was tipped over in dumping position the apex 
of the V should be lifted high enough to cause the contents of the 
body to slide out by gravity. It is plain, at least after our attention 
is called to it, that the extent to which this apex is swung up from 
the bottom, and therefore the extent of the tendency of the contents 
to slide out by gravity, will dépend upon the shape and extent of the 
rocker. It was in effect conceded in the Patent Office — or, if not con- 
ceded, it is entirely clear — that proportioning the dump body so as 
to keep it, when upright, within the latéral limits of the vehicle, is a 
matter that cannot contribute patentability to an otherwise nonpatent- 
able combination ; and hence the second distinction and character- 
istic above noted indicates the décisive question. Did the addition 
of this élément of construction to combinations otherwise existing or 
obvious create a new and patentable combination? 

Windsor bas developed the commercial use of bis invention in con- 
nection with highway vehicles, like motor trucks and trailers; but 
his pateiît relatés to dumping bodies without limitation, and dumping 
bodies for railway cars are within the fîelds of infringement and of 
prior art. From this conclusion, it foUows that ail the éléments of 
his claim are old and hâve been associated in the same gênerai re- 
lationship to bring the same gênerai resuit. Such novelty as his 
structure bas pertains to spécifie relationship and degree of resuit. 
It was old to make dumping bodies of V shape or with square bot- 
toms or with curved bottoms ; it was old to mount them on rockers, 
either at each end, in trunnion form, or underneath like a child's cra- 
dle ; they were made low or high or narrow or wide as desired ; tracks 
for the rockers had been provided of shape and length appropriate 
to the spécifie rocker used; the bodies had been arranged to dump 
from one side only or from either side, and to dump automatically 
when released, and to return automatically to vertical position when 
empty ; and the rockers had been of diiTerent shapes and sizes. 

Windsor desired to use, a V-shaped body ; he did not wish it to 
overhang the sides while the vehicle was in motion, and so he made 
it narrow. He desired that when it was tilted into dumping posi- 
tion the side edge which had become the lower edge should project 
laterally beyond the sides of the vehicle, and so he made the rockers 
with a sufficient degree of curve to insure latéral travel of the dump- 
ing body when tilted on the rockers. He wished the body to dis- 
charge its contents completely by gravity when it was tilted, and 
therefore made the rockers of such shape that the edge which had 
been the bottom of the V and which became the inner edge when 
tilted, should then be elevated well above the outer edge. He wished 
the body to dump automatically by gravity when the fastening was 
removed which held it against opposite tilting, and to return automat- 
ically to vertical position when the load was discharged, and there- 
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fore hé sb proportioned the parts that when the body was loaded the 
center ôf gravity would be above the rocking center, and when the 
Tehicle was en^y the two centers would hâve relatively reversed, 
position. 

The modifications and limitations found in the second claim are 
only descriptive of the shape and arrangement of the parts which 
prodnce thèse results, and in each instance the dependence of the 
resuit upon the shape and relationship of the parts had either been 
îllustrated or pointed out in the older patents or was too obvious 
to hâve required statement or illustration. Nothing was involved, 
excepting elementary principles of mathematics and of familiar con- 
struction. We are satisfied that Windsor did not accomplish any 
new resuit in the sensé in which that term is rightly used as indica- 
tive of invention. On thé other hand, we think his adaptation of 
existing structures, in order to make a dumping body that, when 
applied to road vehicles, would be in some degree better than the old 
forms, was well within the limits of mechanical skill. 

The spécifie thing most urged upon us as évidence of invention is 
that old'er structures, with undcmeath rockers, had the rocker at its 
central point farthest away from the dumping body, while Windsor 
made this the nearest point of approach; but this is merely the in- 
évitable effect of using a V-shaped body sufficiently extended down- 
ward. Whether the V is sharp enough to produce the desired rela- 
tion or is too obtuse for that purpose is of no substantial importance ; 
and patentability cannot, rest on an unimportant sélection of form. 

Though we should hesitate to describe Windsor's product, in strict 
riomenclaturc, as an aggreg^tion, yet we think the rightfulness of 
our conclusion is illustrated by the latest expression of the Suprême 
Court in Grinnell Co. v. Johnson Co., 247 U. S. 426, 38 Sup. Ct. 547, 
62 I.. Ed. 1196, filed June 10, 1918. See, also, Huebner Co. v. Math- 
cws Co., 253 Fed. 435, — C. C. A. — , this day decided, and some 
of our own opinions cited therein. 

The decree is affirmed. 
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POllTZEB TOY MPQ. CO., Inc., t. NATIONAL FRBNOH FANOÎ 
NOVELTY CO., Inc. 

(District Court, S. D. New York. February 19, 1916.) 

1. PaTENTO ®=>179 — CONSTBUCTION — OoMFosmoN oï Old Mattee. 

A clalm of a patent for a chlld's toy, whicli dld not displfiy nny new 
prindple of mechanlcs, or any new application of any prlnclple, but was 
for a mère composition of old matter, the pleasing feature of which de- 
pended upon a concealed switcb, wMch would cause tbe eyes to bllnk, 
should receive a narrow construction, llmited to the exact form of tbi» 
toy showû. 

2. Patents i3=>179 — Oonsteuction ou Ciaim — "CoNCBAiJtENT." 

The Word "concealment," In Its application to a claim of a patent for 
a toy for chlldrai, tlie pleasing feature of whlch was a concealed swltcU, 
whlch would make tbe eyes blink, means hidden from ordinary observa- 
tion. 

[Ed. Note.— For other définitions, see Wbrds and Phrases, First and 
Second Séries, Ooneealment.] 

In Equity. Suit by the Polîtzer Toy Manufacturing Company, In- 
corporated, against the National French Fancy Novelty Company, In- 
corporated, involving patent No. S44,577, to Martha Borchardt, dated 
February 19, 1907. Decree for complainant. 

Stephen J. Cox, of New York City, for plaintiflf. 
George L. Wheelock, of New York City, for défendant. 

HOUGH, District Judge. It is held that the patent to Borchardt 
now in suit is a valid patent, disclosing the statutory requisites of 
novelty, etc. It is also held that the défendant has infringed upon 
this patent by the manufacture and sale of the article, a spécimen 
of which is hère produced and marked Plaintiff's Exhibit A. 

[1] This is the kind of patent, however, which may be (and in 
many cases in the past has been) made the subject of unnecessary and 
expensive proceedings before a master. Therefore, in order to pre- 
vent, so far as in me lies, such proceedings, I go further than the 
requirements of this présent hearing, and hold that thç claim of the 
patent must be interpreted with the utmost narrowness. 

What is it that enabled Mrs. Borchardt to get a patent upon this 
toy? The patent covers a new article of manufacture; a compo- 
sition of matter. There is not shown or displayed in it any new prin- 
ciple of mechanics, or any other branch of science, or any new appli- 
cation of any principle of mechanics or science. 

Without being able to define "invention," one may at times attempt 
to describe it, and the claim which undoubtedly operated on the minds 
of the ofHcials of the Patent Office, and which opérâtes on my mihd 
to show invention, is the neat union, especially attractive to the child- 
ish mind, of familiar principles and old appliances in the form of 
a toy; for this composition of matter can only be use fui to and among 
chiidren. This adaptation of means to end, this embodiment of the 
means in a new form, certainly possesses some of the attributes of in- 
vention. But when a person does this, and no more than this, the 
inventive idea is so small that it must be confined to the exact form 
ih which it is advanced; and this is especially so when the claim is 

^3»For oUi«r CUM «m uom topie * KBY-NUUBBR in aU Kiy-Numbtrul DlgtaU * IndesM 
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so narrowly drawn as this one. Indeed, it is only by such a narrow 
view of one's own invention that small patentées can get their devices 
through the Patent Office ; and it is singularly unjust to the public 
to permit one whose application reveals no other invention than the 
smallest to enlarge or seek to enlarge the very narrow language of 
the claim as allowed. 

Therefore I point out that Mrs. Borchardt's patent claims partic- 
ularly that ail of the parts which produce the pleasing resuit shall be 
concealed, and that the switch is described as having "a flexible part 
thereover"; that is, over the switch. Technically, I think, and cer- 
tainly as described in the Borchardt patent, that that which is pressed 
in order to produce the desired illumination is a part of the switch. 
I refer for this to Fig. 2 of the patent, and to Unes 55 et seq. of page 
1 of the spécifications. 

Therefore, if an accounting is insisted upon in this matter, I direct 
that the interlocutory decree shall be so drawn that the master must 
hold, upon the accounting, that the toy, as made in substantial com- 
phance with the method shown by Exhîbit 13, does not infringe up- 
on the Borchardt patent. With this limitation the plaintifï may take 
the usual decree. 

Mr. Cox : Would it be tço much for me to ask of your honor some 
définition of the word "concealment" ? I do not, of course, ask it; I 
simply make that suggestion, because, if you will refer to the file wrap- 
per, you will gee that the patent is unnecessarily limited. There was 
nothing in the prior art which showed any kind of concealment, and 
it seems to me that is really a very important part of the invention, 
because, as I said, it makes the source of illumination a mysterious 
one. 

The Court: [2] In answer to Mr. Cox's question, I shall hold, and 
make it the law of this case in this court (in order that exception there- 
to may be taken and appeal facilitated), that unless the external cov- 
ering of the toy conceals, within the ordinâry meaning of that word, 
the mechanical contrivance which produces the bliriking eyes, the 
Borchardt patent is not infrînged; and I submit and hold that the 
word "concealed" means "hidden from the ordinary observation" 
of those persons who would be likely to use and handle the appliance 
or contrivance to which the word "concealed" is applied. To take 
an actual example, ï thirik that the apparatus shdwn and markéd as 
an exhibit for identification, wherein the push button or switch is 
situated within the ear of the toy, is a concealment, because it is 
where it will not be observed by the child or children who are to be 
amused by the contrivance. 
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GAS & ELECTRIC SECURITIES CO. v. MANHATTAN & QUEENS TRAC- 
TION CORPORATION. 

In re BEGG et al. 

(District Court, E. D. New York. September 9, 1018.) 

RECEIVEKS <Ê=382 — OPEB.'iTION OF Street Railkoad — Fakks, 

A court caiinot authorlze its receivers for a street railroad company 
to charge a hifrher rate of fare than tliat flxed as a maximum by tlic 
company's francliise. 

In Equity. Suit by the Gas & Electric Securities Company againsl 
the Manhattan & Queens Traction Corporation. On pétition of Wil- 
liam R. Begg and Arthur C. Hume, receivers of défendant, for per- 
mission to charge an increase in fare and increase wages of employés. 
Denied. 

Frueauff, Robinson & Sloan, of New York City (Robert S. Sloan, 
of New York City, of counsel), for receivers. 

William P. Burr, Corp. Counsel, of New York City (John P. O'Bri- 
en and Vincent Victory, both of New York City, of counsel), for city 
of New York. 

CHATFIELD, District Judge. Receivers appointed by this court 
ask for authority to charge 7 cents fare for carrying a passenger on 
the Street railroad now being operated by them. The city of New 
York opposes the application on various grounds. 

One objection urged is that section 181 of the Railroad L,aw of 
New York (Consol. Laws, c. 49) limits a fare within an incorporated 
city to 5 cents. The receivers claim that the charter of the Greater 
City bas repealed this statute by later contradictory or limiting pro- 
visions. But, even if this be so, the franchise provides for the same 
rate of fare. The sole basis for opération of the road is the fran- 
chise, and without that franchise the receivers could do nothing but 
liquidate the property, and must cease opération. In the meantime 
they bave the right, by order of the court, to continue to carry pas- 
sengers, and they undoubtedly bave a reasonable time to décide 
whether they will imdertake the carrying on of the franchise contract. 

But if they can disavow the obligation, or temporarily postpone 
opération under it, the court would then hâve property in its hands 
which can be operated only within the law. Possession of the prop- 
erty gives the court the right to enjoin any attempt to interfère with 
that possession, or to restrain any illégal exercise of authority. But 
this court cannot prevent the city from enforcing in a proper tri- 
bunal the rights which the receivers are standing upon as the basis 
for having anything to receive. The receivers cannot treat the right 
to operate a road as property in their possession, and then ignore or 
disregard the essential limitations showing of what the property con- 
sists. In other words, the receivers bave a property right to hold and 
operate a 5-cent fare collecting business, with its physical accesso- 
ries and implements. But the plant cannot be put to another use 

(J^sl-'ur otlier cases see same topic & KBÏ-NUM13BR in ail Key-Numbered Digests-* todexe» 
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without the making of a new contract. This court has not the power 
to force such a fiew contract on the city, nor to regulate fares up- 
ward beyond the limits fixed by the contract creating the right to act 
at ail. The court has not the power to flx the rate at which the city 
must allow the road to be operated. Simpson et al. v. Shepard, 230 
U. S. 352, 433, 33 Sup. Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 
1151, Ann. Cas. 1916A, 18. Nor can the court proceed to exercise 
the franchise while holding it unconstitutional. 

There is no vested right to operate a road for public convenience, 
unless that right be the one which the contract establishes. The court 
may prevent a breach of contract by the city in reducing rates; it 
may hold a statute unconstitutional, as confiscatory, if a proceeding 
18 brought under section 266 of the Judicial Code (Act March 3, 1911, 
c. 231, 36 Stat. 1162), as amended by Act March 4, 1913, c. 160, 37 
Stat. 1013 (Comp. St. 1916, § 1243); but it cannot abrogate a contract 
by holding unconstitutional the law under which the contract was 
made, and thereupon enlarging the terms of the contract, in order 
to avoid the conséquences of ceasing to act under the contract. Nor 
should the court order its receivers to treat the public unequally by 
allowing them to collect an excess fare from those passengers who 
do not refuse to pay. 

The remedy must be sought by application to the city or to the 
Public Service Commission for a modification of the franchise, if the 
receivers deem it to the interest of the creditors to continue the 
franchise rather than to liquidate. The rights and convenience of the 
public must be looked out for by the receivers and the city, from the 
standpoint of the conséquences if the receivers stop operating. But 
the end will not justify the means, so as to give the court jurisdiction 
to prevent the proper authority from deciding what franchise the 
public should grant for its own welfare. 

The application must be denied, but without thereby preventing 
or hindering the receivers from seeking any source of relief from the 
terms of the franchise itself. 



In re BISHOP. 
(District C5ourt, E. D. New York. August .".0, 1918.) 

BANKRTIPTCy <S=>415(^,{>) DiSCHABGE CONCEALMENT OF PROPEETY. 

Application for discharge by a bankrupt, wlio listed liia wife as â 
créditer for money borrowed from lier with which be installed machinery 
on land owned by her, but omltted sueb property from his schedules, de- 
nied without préjudice, pending a suit by creditors against the wife to 
recover the property. 

In Bankruptcy. In the matter of George D. Bishop, bankrupt. On 
application for discharge. Denied without préjudice. 

Bertha Rembaugh, of New York City, for objecting créditer. 
Arington H. Carman, of Patchogue, ÎS^. Y., for bankrupt. 

^saVot otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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CHATFIELD, District Judge. This bankrupt borrowed money 
from his wife, with which he erected ways for a small shipyard upon 
land belonging to the wife. He spent various moneys for a shop, 
machinery, and olher apparatus, which were attached or used upon 
the same property. Some years later he found himself in financial 
difficulties, and after cxamination in supplementary proceedings, with 
the usual restraining order, he filed a pétition in bankruptcy, with 
sd)edules of creditors, in which he listed his wife for the moneys 
which she had advanced to him at the time the plant was started. In 
(he same bankruptcy schedules he omitted, and thereby surrendered to 
his wife or kept for himself as tools of trade, ail the property which 
he had acquired. Thus, as against his creditors and with his wife's 
knowledge, he sought to repay her, and at the same time deliver to 
her and keep from his creditors the entire plant, both as to the parts 
attached to the real estate and those as to which no claim of title by 
the owner of the real estate could be made. 

The bankrupt in making up his schedules consulted counsel as to 
whether he was bound to include thèse properties in his assets, and 
now seeks to avoid objection to his discharge by showing that this 
counsel advised him that he was not required to include any of thèse 
properties in his schedules of assets. If a man accused of murder 
should offer, as a défense of lack of intent, that an attorney had ad- 
vised him in advance that the circumstances constituted no more than 
justifiable homicide, the situation would be analogous. This bank- 
rupt was in difiiculties and under supplementary examination, and 
could not transfer the properties to his wife. He therefore surren- 
dered them to her and sought to free himself from the debts by going 
through bankruptcy. He went to the attorney and stated the facts 
in such a way as to obtain an opinion that the property did not belong 
to the bankrupt. He had already concealed his property, if it was 
available for his creditors, by abandoning his own claim thereto, and 
his sincerity may be viewed from the manner in which he continued 
vn business and used the property as his own, until, as his wife testifies, 
she stepped in and apparently ousted him from the active manage- 
ment. 

The rights of the creditors are being urged in a creditor's action 
against the wife; the attorneys for the creditor and the trustée cor- 
rectly assuming that a turn-over proceeding against the bankrupt 
alone, or against his wife, for property not in his possession, might 
fall short of raising an issue which could be disposed of . Under thèse 
circumstances the application for discharge cannot be heard without 
creating difficulties in the maintenance of the action to recover the 
assets. The référée has reported that the discharge should bé granted, 
inasmuch as the bankrupt presented the apparently false schedules 
after advising with counsel. The court cannot agrée with the propo- 
sition. But the matter of discharge should not be disposed of until 
the bankrupt can be given an opportunity of determining the actual 
resting place of the title to the property in dispute, before he is called 
upon to explain his intent in apparently turning everything over to 
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his wife, and at the same time seeking to repay her in part for the 
purchase price of the things turned over. 

The application for confirmation of the commissioner's report will 
be denied, without préjudice to any further proceedings. 



In re LIGHTSTONR. 

(District Court, W. D. New Yorli. June, 1918.) 

Bankbuptcy <S=>'j9S(1) — IIombstead Exemption — New York Htatute. 

Filing of a claim to a homestead exemption by a banlirupt prier to 
liis baiikruptey, mider Code Civ. l'roc. N. Y. § 1397, lias elïeot only 
from the date of Its registry, and is iiioperative against debts cou- 
tracted before siu-li time. 

In Bankruptcy. In the matter of Maurice Lightstone, bankrupt. 
On review of décision of référée. Order confirmed. 

George V. HoUon, of Rocliester, N. Y., for bankrupt. 
Plumb & Plumb, of Rochester, N. Y., for trustée. 

HAZEL, District Judge. Four years prior to the bankruptcy the 
bankrupt acquired a liouse and lot in Rochester, and suhsequently gave 
his son a power of attorney authorizing him to file a pétition in bank- 
ruptcy and to file a homestead exemption claim under section 1397 
of the Code of Civil Procédure of the state of New York. The home- 
stead exemption claim was filed August 17, 1917, and the pétition in 
bankruptcy August 29, 1917. Nearly ail the debts of the creditors 
whose claims hâve been proved and allowed herein had been previously 
contracted and were owing at the time of registering the claim of home- 
stead exemption. Indeed, before such time, and while insolvent, the 
bankrupt had endeavored to make a compromise of his debts with his 
creditors. 

The question submitted for review is whether the notice designating 
the interest of the bankrupt in the house and lot as exempt was valid 
as against debts contracted before such désignation. I think, as did 
the référée, that the intendment of section 1397 of the Code of Civil 
Procédure is that such exemption shall be invalid as to debts contracted 
before the désignation. While a statute of this description is entitled 
to a libéral construction, with a view to comporting with "the beneficent 
spirit that prompted its enactment" (Smith v. Thompson [C. C. A. 8th 
Cir.] 32 Am. Bankr. Rep. 165, 213 Fed. 335, 129 C. C. A. 637), still 
the statute law of the state wherein the bankrupt resided and i-egistered 
his desigfiation is controlling. 

The adjudications cited by the attorney for the bankrupt on the 
point that the bankrupt was entitled to the homestead exemption in 
question were interprétative of statutes of other states, differently 
phrased. The language of section 1397, "Debts contracted before the 
désignation of the property," must be given interprétative efïect, and 
it does not seem to me that liabiHty for such debts is to be excluded 

^=»For other cases see same topic & KEY-NUMBEIl in ail Key-Numbered Digests & Indexe» 
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after the désignation, while a judgment recoveved for the debt would 
he included. The purpose of the statute no doiibt was to give notice 
to creditors of the recording of the exemption claim, and this would 
be an idle ceremony if a debt or debts previously contracted were to 
be def eated by the désignation. In Waples on Homestead and Exemp- 
tions, p. 290, is cited section 1397 of the Code of Civil Procédure of 
the State of New York, and the author construes such section as fol- 
lows : 

"The lioiiK'stead continues liable after its desif^nution by the liling of the 
rteed or notice for a debt previously contracted, under a statute siniilar to 
the ubove cited" — (•ItinK ilutual Life Insurance Co. v. Newton, Court of 
Chancery, New .lersey, re])orted 15 Atl. .'542. 

And besides there are homestead exemption statutes of other states, 
worded similarly to section 1397, which hâve been construed by the 
courts as not granting exemption from debts contracted before the 
recording. See In re Fturniss, 34 La. Ann. 1013 ; Linsey v. McGannon, 
9 West Va. 154; Watkins v. Overby, 83 N. C. 165. Hence it is held 
herein that the homestead exemption in question, registered by or on 
behalf of the bankrupt, can hâve effect only from the time of the dés- 
ignation or date of register and that it was and is inoperative against 
debts contracted before such time. 

The exceptions are overruled, and the report of the référée confirmed. 



2ETNA LIFE INS. CO. OF HARTFORD, CONN., v. RYAN. 

(District Court, E. D. New York. August 24, 1918.) 

Appeal and Erbor iS=3461 — Sitpersedeas — Cobt Bond. 

A bond given by plaintiff iii error la an action at law, conditioned for 
payment of "ail costs and dainajres that may be awarded against it, if it 
shall fall to make its plea good," unless so specifled in the approval, 
does not operate as a supersedeas. 

At Law. Action by the ^Etna Life Insurance Company of Hart- 
ford, Conn., against Catherine Ryan. On motion for further bond on 
proceedings in error. Granted. 

James B. Henney, of New York City, for plaintiff in error. 
Edward H. Daly, of New York City, for défendant in error, 

CHATFIELD, District Judge. The défendant appellant has pre- 
sented a bond, which has been approved, to secure "ail costs and dam- 
ages that may be awarded against it, if it shall fail to make its plea 
good." This bond was intended, not only as a bond for costs, but to 
act as a supersedeas, and no question was raised at the time as to 
its form. The approval of the bond does not .specify that it is to act 
as a supersedeas, and under the authority of Orchard v. Hughes, 68 
U. S. (1 Wall.) 73, 17 L. Ed. 560, it must be treated as a bond for 
costs only. 

In admiralty or equity, the decree rendered in the appellate court 
carries with it the entry of a new judgment, and the language used in 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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this bond woiild undoubtedly bind the assiired to pay the amount of the 
judgment, as well as any additional damages or costs which might be 
awarded. But at common law, where the appeal is by writ of error, 
the original judgment stands, unless reversed and a new trial ordered. 
Thus, as stated in Orchard v. Hughes, supra, a bond for costs and dam- 
ages which may be awarded on appeal, is the usual f orm for the cost 
bond, as distinguished from that intended to be a supersedeas. Bonds 
using this language are sometimes approved as a supersedeas, in 
which case they would undoubtedly be construed to cover the judg- 
ment which had already been awarded on the cause of action. 

The point bas, in this case, been raised by the appellee, who re- 
quests that the giving of another bond be required. This is équiv- 
alent to a waiver of the requirement that such security be given with- 
in 60 days after the entry of judgment, and would estop the appellee 
from seeking to issue exécution. 

The motion should therefore be granted. 



In re LAXGFELDT. 
(District Court, S. D. Florlda. May, 1918.) 

BANKRUPTCY <S=3412 — DlSCHARQE NOTICE TO CREDITORS OF APPLICATION. 

The provision of Bankruiitcy Act July 1, 1898, § 58a, requirlng 30 days' 
notice to creditors of an application for diseliarge, Is mandatory, and 
the notice jurlsdictional. 

In Bankruptcy. In the matter of F. E. Langfeldt, bankrupt. On 
motion by bankrupt to dismiss spécifications of objection to discharge. 
Denied, and new notice of application ordered. 

E. J. Binford, of Tampa, Fia., for bankrupt. 

Shackleford & Schackleford, of Athens, Ga., for objecting credi- 
tors. 

CALL, District Judge. On Fébruary 19, 1918, the bankrupt filed 
his pétition to be discharged. On Fébruary 23 the clerk entered an 
order requiring notice to be published, and fixing the return day 
March 23, at 10 o'clock a. m., for the creditors to appear and show 
cause why the pétition should not be granted. No appearance was 
filed on that day, but on March 25 spécifications of objection were 
filed by the trustée and others. A motion was made by the bank- 
rupt to dismiss such spécifications, on the ground that no appear- 
ance had been entered on the return day, and because said spécifica- 
tions were filed after the return day without first appearing on the 
return day. 

This motion is submitted to the court on briefs. No objection is 
made on the shortness of the notice to the creditors, and if ail the 
creditors had joined in the spécifications such defect would bave 
been probably waived; but the requirement of section 58a of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 561 [Comp. St. 

<g3»Fôr (Jtller cases see same toplc & KEY-NOMBBR In ail Key-Numbered Digesta &. Indexes 
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1916, § 9642]) is positive, and as a discharge releases the tankrupt 
from liability for ail debts, covered by such discharge, to be effec- 
tive the requirement of that section should be strictly complied with. 
In this case the fact that 30 days' notice viras not given is apparent up- 
on the face of the proceedings, and an order of discharge would there- 
fore be unauthorized and without the jurisdiction of the court to 
make it. 

Unquestionably General Order 32 (89 Fed. xiii) requires the créd- 
iter to appear on the return day of the order to show cause and file 
his spécifications of objection within 10 days thereafter. For cause 
shown the time for filing thèse may be extended. Attention is call- 
ed to this in Re Grant (D. C. Pa.) 14 Am. Bankr. Rep. 398, 135 Fed. 
889, and it is there decided that without appearance on the return 
day spécifications cannot be filed. However that may be, I am sat- 
isfied that the court in this case ought not to make any order in this 
case, except an order fixing a return day and requiring the proper 
notice to creditors, pursuant to section 58a of the Bankruptcy Act. 

Such order will be made. 



WAINWRIGHT v. PENNSYLVANIA R. CO. 

(District Court, B. D. Missouri, E. D. October 22, 1£)18.) 

No. 4893. 

1. Wae <®=54 — War Powers of Congbess — Délégation of Powbe to Execu- 

tive — Railboad Admikistkation Act. 

Act Mardi 21, 1918, providing for fédéral eontrol of railroads during 
the war and authorizlng tlie Président to make régulations therefor, 
assuming that it authorizes the flxlng by such régulations of the venue 
of actions in fédéral courts agaiust railroad companies, is within the 
war powers of Cougress, and coustitutional. 

2. WaU <S=>4 FEDERAL CONTROL OF RaILROADS EXECUTIVE REGULATIONS. 

Amended régulation No. 18a, promulgated by the Director General of 
Railroads Aprll J8, I&IS, providing that "ail suits against carriers while 
under fédéral eontrol must be brought In the county or district where 
the plalntlfiE resided at the tinie of the accrual of the cause of action 
or in the county or district where the cause of action arose," as applied 
to suits in the fédéral courts, is within the authority conferred on the 
Président by Act Mareh 21, 1918. 

3. Statutes i©=»205 — Construction — RutE Govebning. 

Statutes may not be construed by selectlng some part thereof and dis- 
regarding other parts, but tte vvhole must be read together. 

At L,aw. Action by Nellie Wainwright, administratrix, against the 
Pennsylvania Railroad Company. On demurrer to plea in abatement. 
Overruled. 

The plaintifC on May 6, 1918, instituted this action to recover damages under 
the Employers' Liability Act (Act Aprll 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 
1916, §i 8657-8665]) for the death ot her husband, alleged to hâve resulted from 
injuries sustained on Decoraber 26, 1917, while in the service of the de- 
fendant, and while both were engaged In Interstate commerce. The défend- 
ant flled a plea In abatement, alleglng as causes: "(1) The Pennsylvania Rail- 
road Company, défendant herein, is a common carrier now under eontrol of 

^=For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Hie TTnltcd States Raiiroad Administration. (2) The plaintiiï herein, and 
tlie deceased, John Wainwrlght, resided, at the time of the accrual of the 
cause of action stated In the plaintiffi'g pétition, In the eity of PittsbnrRh, 
State of Pennsylvania. (3) That the place of trial, to wit, city of St. 
IjOiiis, State of Missonri, is far renioved from the place vvliere the plaintifC 
was injiired and re.sided at the time of the accrual of this action, to wit, 
city of Pittsburgh, Pa. ; that the trial of this suit in the city of Ht. Louis, Mo., 
will necessitate the summoning of men, to wit. Englueinan N. Oirlson, B'ïre- 
nian W. J. Corbet, Oonduetor \V. Baker, and Brakeinan J. Wainwright, now 
<iperating trains in points distant froin the place of trial, and keep tliem 
for a considérable period of time from said work of oporatiiig trains, ail of 
whleh will greatly pi-ejudice the interests of the government in maintaining 
raiiroad traffic for war purposes. And the défendant further states that 
the above spécifications of facts, enumerated above, constitute to ail in- 
tents and purposes a case of abatenient under General Order No. 26, pro- 
mulgated by the United States Raiiroad Adniinisti-atlon on May 23, 1918, 
and General Order No. IS-A promulgated by the Tlnited States Kailroad Ad- 
ministration on May 18, 1018." To this plea the plaintiff demurred. 

The gênerai orders pleaded by the défendant were laromulgated by the 
Direetor General of the United States Raiiroad Administration. General 
Order No. 18, made on April 0, 1!)18, reads: "Whereas, the act of Congre.ss 
approved March 21, 1918. entitled 'An art to provide for the opération of 
transportation Systems whlle under fédéral control,' provides (section 10) 'that 
carriers while under fédéral control shall be subject to ail laws and liabill- 
ties as conimon carriers, whether arising nnder state or fédéral laws or at 
coramon law. except In so far as may be Ineonsistent with the provisions of 
this act or with auy order of the Président. * * * But no process, niesne 
or final, shali be levled against any proporty under such fédéral control; and 
whereas, it appears that suits against the carriers for Personal Injuries, 
freight, and damage clalnis are being brought in states and iurlsdlctions far 
remote from the place where plalntiffs réside or where the cause of action 
arose, the efCect thercof being that nien operating the trains engnged In 
hauling war materlals, troops, munitions, or supplies are required to lea^-e 
their trains and attend court as witnesses, and tJ-avel sometinies for luni- 
dreds of miles from theIr work, nécessita tin g ab.sence fr<nn their trains for 
days and sometlmes for a week or more, which practiee is hlghly prejudicial 
to the .iust interests of the government and seriously Interfères with the phys- 
ical opération of the railroads, and the practiee of suing in remote jurisdic- 
tions is not necessary for the protection of the rlgUts or the just Interests 
of plaintiffs: It is therefore ordered, that ail suits against carriers while 
under fédéral control must be brought in the eounty or district where the 
plaintlfC resided, or in the eounty or district where the cause of at 'on arose." 

On April 18, 1918, this gênerai order was amended by General Order No. 
18- A, as follovi's: "It is therefore ordered that ail suits against carriers 
while under fédéral control must be brought in the eounty or district where 
(he plaintiff resided at the time of the accrual of the cause of action or in 
the eounty or district where the cause of action arose." 

As this action was Instituted after the promulgation of General Orders 
Nos. 18 and IS-A, and no question of limitation can possibly arise, it is 
unnecessary to refer to or pass upou the effect of General Order No. 26, lu 
disposing of thèse pleas. Thèse gênerai orders are clalmed to hâve been made 
by authority vested in the Président and the Direetor General designatcHi by 
the Président, by Appropriation Act Aug. 29, 1916, c. 418, 39 Stat. 645, and 
the act of Congress entitled "An act to provide for the opération and transpor- 
tation Systems while under fédéral control. for the just compensation of 
their owners, and for other purposes," approved Mardi 21, 1918. 

Brownrigg, Mason & Altman, of St. Louis, Mo., for plaintiff. 
Fordyce, Holliday & White, of St. Louis, Mo., for défendant. 
E. H. Seneff and D. P. Williams, both of Pittsburgh, Pa., amici 
curise. 



WAINWEIGHT V. PENNSYLVANIA K. CO. 461 

TRIEBER, District Judge (after stating the facts as above). The 
demurrer to the plea raises two questions of law: (1) Assuming that 
the act of Congress atithorizes the Président and the agencies appointed 
by him to make thèse régulations, is the act warranted by the Consti- 
tution? (2) Does the act vest the power to make thèse régulations in 
the Président or the Director General? 

At the outset of this opinion it is proper to state that, as this action 
was originally instituted in a court of the United States, the question 
whether Congress may authorize the gênerai orders in question to ap- 
ply to the courts of the states is net involved, and therefore cannot 
be determined in this proceeding. What is stated in this opinion is 
necessarily intended to apply solely to actions instituted in the national 
courts. Whether, under the war power, Congress may enact laws af- 
fecting the maintenance of actions in the state courts, can only be de- 
termined when it properly cornes before the court. To express an 
opinion on that question in the instant case would be clearly obiter, 
and the court, for this reason, limits this opinion to actions instituted 
in the national courts. 

[1] Has Congress the power to enact this législation, assuming that 
it vests the power claimed on hehalf of the défendant? 

That Congress possesses the power to enact législation of this na- 
ture, under the Constitution, cannot be questioned at this day. There 
are several grounds upon which it must be sustained. 

1. In McCulloch V. Maryland, 17 U. S. (4 Wheat.) 316, 421 (4 I,. 
Ed. 579), Chief Justice Marshall delivering the opinion of the court, 
it was held as a proper canon of the interprétation of the powers of 
Congress under the national Constitution, among others : 

"Let the end be legltimate, let it be wlthin the soope of the Constitution, 
and ail nieans which are appvopriate, which are plainly adapted to that end, 
which aie not prohibited, but eonsist wilh the letter and splrit of the Con- 
stitution, are constitutional." 

This rule of construction has never been doubted or questioned by 
any subséquent décision, but has been uniformly followed, whenever 
it has been before the courts, and must therefore be accepted as ele- 
mentary in the construction of the national Constitution. That there 
is nothing in the Constitution prohibiting Congress from determining 
the venue in civil actions is beyond. question. 

Article 1, § 8, cl. 11, of the Constitution, grants Congress the power 
to déclare war, and clause 12 of that section empowers it to raise and 
support armies. That, by virtue of thèse provisions of the Constitution, 
Congress may use ail means which are, in its opinion, appropriate to 
that end and not prohibited by some provision of the Constitution, has, 
under the rule established in McCulloch v. Maryland, been settled in 
Miller v. United States, 78 U. S. (11 Wall.) 268, 20 L. Ed. 135, and 
Stewart v. Kahn, 78 U. S. (11 Wall.) 493, 506, 507, 20 I,. Ed. 176; 
reaffirmed in Mayfield v. Richards, 115 U. S. 137, 5 Sup. Ct. 1187, 
29 L. Ed. 334. In Stewart v. Kahn it was held : 

"The measures to be taken in carrying on war and to suppress Insurrection 
are not deflned. ïhe décision of ail such questions rests whoUy in the dis- 
crétion of those to whom the substantial powers involved are confided by the 
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Constitution. In the latter case the power is not limited to victories In the 
field and the dispersion of the insurgent forces. It carries with it laherently 
the power to giiard against the Immédiate renewal of the conflict, and to 
remedy the evils which hâve arisen from Its rise and progress." 

The same principle was recognized in the Légal Tender Cases, 79 
U. S. (12 Wall.) 457, 539 (20 L. Ed. 286), where it was held: 

"Before we can hold the légal tender acts unconstitutlonal, we must be con- 
vinced they were not appropilate means, or means conducive to the exécution 
of any or ail of the powers of Congress, or of the government, not appro- 
priate in any degree (for we are not judges of the degree of appropriateness), 
or we must hold that they were prohlbited. This bring.s us to the iniiuiry 
whether they were, when enacted, approprlate instrumentalities for carrying 
into effect or executing any of the known powers of Congress, or of any de- 
partment of the government. Plainly to this inquiry, a considération of the 
time when they were enacted, and of the circunistances in which the govern- 
ment then stood, is Important. It is not to be denied that acts may be adapted 
to the exercise of lawful power, and approprlate to it, In seasons of exigency, 
which would be Inapproprlate at other tlmes." 

See, also, the address of former Justice Hughes on the War Powers 
under the Constitution, 42 American Bar Association, 232. 

Whether the exigencies existed when Congress enacted this statute 
was for that body to détermine, and cannot be questioned by the courts, 
if therè is any substantial ground therefor. McCulloch v. Maryland, 
supra; Lottery Cases, 188 U. S. 321, 355, 23 Sup. Ct. 321, 47 L,. 
Ed. 492; McDermott v. Wisconsin, 228 U. S. 115, 128, 33 Sup. Ct. 
431, 57 L,. Ed. 754, 47 L. R. A. (N. S.) 984, Ann. Cas. 1915A, 39. That 
there was substantial ground for the enactment of the statute requires 
no argument. The conditions so graphically described in the Légal 
Tender Cases (79 U. S. [12 Wall.] 540, 20 L- Ed. 286) prevail now, 
and it will conduce to brevity to refer to what was there said, without 
quoting it in this opinion. 

That the act was enacted under the war power is iiot only apparent 
from its context, but it is expressly declared in section 16 of the act 
"to be emergency législation, enacted to meet conditions growing out 
of war," and section 14 provides that the fédéral control of railroads 
shall continue not exceeding one year and nine months âfter the ratifi- 
cation of the treaty of peace. 

2. Another ground upon which the act must be sustained is that the 
right to maintain an action in any particular court is always subject 
to the législative will. It is only when one is deprived of ail rights to 
maintain an action for the redress of his wrongs that the statute would 
be obnoxious to the Fifth Amendment to the Constitution, Congress 
has uniformly exercised that power by providing in what courts suits 
may be maintained, and in no instance has such an act been held void. 
Among the many is Act March 3, 1873, c. 226, 17 Stat. 509, authoriz- 
ing the Attorney General to institute suits against the Union Pacific 
Railroad Company, for certain acts, in any Circuit Court of the Unit- 
ed States. . The constitutionality of this act was sustained in United 
States V. Union Pacific R. R., 98 U. S. 569, 25 E. Ed. 143. The Car- 
mack Amendment to the Interstate Commerce Act, approved June 
29, 1906 (34 Stat. 595, c. 3591, § 7, pars. 11, 12 [Comp. St. 1916, §§ 
8604a, 8604aa]), authorizes an action against the receiving carrier, re- 
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gardless of the fact that the loss or damage sued for was caused by a 
Connecting carrier. Its constitutionality was sustained in Atlantic 
Coast Line v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. 
Ed. 167, 31 Iv. R. A. (N. S.) 7. Act Feb. 24, 1905, c. 778, 33 Stat. 
811 (Comp. St. 1916, § 6923), vested the exclusive jurisdiction of ac- 
tions on bonds of contractors for the construction of public works in 
the courts of the district in which said contract was to be performed 
and executed. The validity of the act was sustained in United States 
V. Congress Construction Co., 222 U. S. 199, 203, 32 Sup. Ct. 44, 56 
L. Ed. 163, Hopkins v. Ellington & Guy, 246 U. S. 65^, 38 Sup. Ct. 423, 
62 L. Ed. 924, and Ex parte Southwestern Surety Ins. Co., 247 U. S. 
19, 38 Sup. Ct. 430, 62 L,. Ed. 961. The Clayton Act, approved Oc- 
tober 15, 1914 (38 Stat. 730, 737, c. 323, § 12 [Comp. St. 1916, § 
8835k]), expressly authorizes an action by the government, not only in 
the district whereof the défendant corporation is an inhabitant, but in 
any district where it may be found or does business. Section 15 of 
that act (section 8835n) authorizes service of process on other parties 
than the oflfending corporation, who are properly joined, in any dis- 
trict where found. The validity of thèse provisions was sustained in 
Southern Photo Material Co. v. Eastman Kodak Co. (D. C.) 234 Fed. 
955. 

Every state of the Union has provided by statute the venue for civil 
actions in its courts. In some states actions may be brought only in 
the county where the défendant résides; in some, where the défend- 
ant résides or may be found. Some actions can only be maintained in. 
the county in which the cause of action accrued; others, where the 
subject-matter of the action is situated; and in some states actions 
may be maintained in the county where either plaintifï or défendant 
résides. The varions acts are referred to in 22 Encyc. of PI. & Pr. 
790 et seq. In United States v, Crawford (C. C.) 47 Fed. 561, 565, 
Judge Parker said : 

"I hâve no doubt that Congress may provide for service of process out of 
the district, as this Is a régulation of practice and subject to the législative 
control." 

This was cited with approval by Judge Morrow in United States v. 
American Lumber Co. (C. C.) 80 Fed. 309, and in Sidney L,. Bauman, 
etc., Co. V. Hart, 192 Fed. 498, 113 C. C. A. 104. 

3. Another ground Ufwn which this provision of the act must be up- 
held is that the courts of the United States, inferior to the Suprême 
Court, are not established by the Constitution, but owe their existence 
and pôwers to Congress alone. That they possess no powers not grant- 
ed by an act of Congress was determined as early as 1809 in Bank 
of United States v. Deveaux, 9 U. S. (5 Cranch) 61, 3 E. Ed. 38, and 
again in 1812 in United States v. Hudson, 11 U. S. (7 Cranch) 32, 3 
E. Ed. 259, and uniformly adhered to ever since. A late case in which 
this ruling is reaffirmed is In re Wisner, 203 U. S. 449, 455, 27 Sup. 
Ct. 150, 51 E. Ed. 264. That Congress may increase or diminish their 
powers, or abolish them, is bèyond question. It has donc so a number 
of times. Judiciary Act March 3, 1875, c. 137, 18 Stat. 470, extend- 
ed the jurisdiction of the Circuit Courts of the United States mats- 
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rially. Act March 3, 1887, c. 373, 24 Stat. 552, contfacted ît. The 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1087) increased it 
in some respects, and in others decreased it. By that act Congress 
aboHshed the Circuit Courts, and no one ever questioned the exercise 
of thèse powers by Congress. If Congress, by the act under consid- 
ération, has seen proper to authorize the contraction of the jurisdiction 
of the District Courts, by liniiting the courts in which actions may be 
maintained, it has only exerted the power which has been exercised 
ever since the enactment of the first Judiciary Act, in 1789 (1 Stat. Ti, 
c. 20), by the first Congress under the Constitution. Possessing this 
power, Congress may well détermine in what courts actions may or 
may not be maintained. 

The Constitution confers on the Suprême Court appellate jurisdic- 
tion, but "with such exceptions and under such régulations as Congress 
shah make." In Ex parte McCardlé, 74 U. S. (7 Wall.) 506, 514, 19 
ly. Ed. 264, it was held that Congress could deprive that court of ap- 
pellate jurisdiction, and the repeal of an Act of Congress granting ap- 
pellate jurisdiction in certain causes deprived the court of the power 
to review judgments in such actions. This case has been followed as 
a correct interprétation of the powers of Congress in ail cases involv- 
ing this question decided since. Murphy v. Utter, 186 U. S. 95, 109, 
22 Sup. Ct. 776, 46 E. Ed. 1070. In Dooley v. Pennsylvania R. R. Co. 
(D. C.) 250 Fèd. 142, Judge Booth passed upon an act similar to this 
and sustained it. 

The contention that the statute is void, because vestihg administra- 
tive officers with législative discrétion or power, is without merit. Sé- 
lective Draft Cases, 245 U. S. 366, 389, 38 Sup. Ct. 159, 62 E. Ed. —, 
E. R. A. 1918C, 361, Ann. Cas. 1918B, 856. It is therefore clear that 
the act, if it authorizes thèse gênerai orders, is within the power of 
Congress under the Constitution. 

[2] Does the act of Congress grant this pozver to the Président? 

Counsel for plaintiff contend that it does not, relying upon that part 
of section 10 of the act, which reads : 

"Actions at law or suits in equlty may be brouglit liy aud against such car- 
riers and judgments rendered as now provided by law." 

In the opinion of the court ail this quotation means is that any per- 
son having a cause of action shal! not, by reason of this act or any 
régulation made thereunder, be deprived of the right to maintain it in 
a proper court, if, under the state, fédéral, or common law, he is en- 
titled to a légal remedy. It does not mean, as claimed, that, having 
a cause of action against the carrier, he has the right to institute it in 
any forum in which he could hâve brought it before the passage of this 
act. To meet the exigencies existing during the war, Congress has 
granted to the Président the power to say that one shall not maintain 
an action in a forum where the natural effect of selecting such forum 
will be, in the language of General Order No. 18 : 

"That men operating trains engaged In haiiling war materials, troops, muni- 
tions, or supplies, are required to leave their trains and attend court as 
witnesses, and travel sometlmës for hundreds of miles frona (heir work, 
necessitating absence from thelr trains for days and Sometiiués for a week 
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or more, whlcli practice Is liighly iire.ludlclal to the just Interests of the 
government and seridusly iiitwferos witli the physinal opération of the 
railroads, and the practice of suing in remote jiu-isdictions is not necessary 
for the protection of the rights or the just interests of plaintlfEs." 

That the exercise of the right to maintain actions in a forum dis- 
tant f rom the place where the witnesses réside will seriously interfère 
with the successful prosecution of the war cannot be open to doubt. 
How are the soldiers drafted under the Sélective Draft Act to be trans- 
ported from the interior to the seaports, if the opération of trains is 
to be interfered with in this manner? How are munitions, clothing, 
food, coal, and other supplies necessary to carry on the war, to be 
transported expeditiously, if the employés, without whom trains can- 
not be operated, are to be compelled to leave their employment to at- 
tend as witnesses at places hundreds of miles away from where their 
duties require them to be, whenever a person has, or imagines he has, 
a cause of action against the carrier, and for his convenience, or in 
some instances, perhaps, to prevent a proper défense, institutes the ac- 
tion in a court far distant from the district where the cause of action 
arose, and in a district other than that of the résidence of the plain- 
tiff at the time of the accrual of the cause of action? The fact that 
not only the plaintiff, but his witnesses, can more conveniently attend 
the court, if held at or near his home, or where the cause of action 
accrued, may well raise a doubt whether the sélection of the foreign 
forum is always made in good faith. The amendment of General Or- 
der No. 18 by General Order No. 18-A was evidently intended to pre- 
vent a change of résidence for the purpose of enabling a suit to be 
brought at a distance from where the plaintiff resided at the time of 
the accrual of the cause of action, as is so frequently done to enable 
one to maintain an action in a national court, instead of in the courts 
of the State of which the plaintiff and défendant were both citizens at 
the time of the accrual of the cause of action. 

[3] But, aside from this, slatutes may not be construed by select- 
ing some part thereof and disregarding other parts. For a proper con- 
struction of a slatute the whole of it must be read together, to ascer- 
tain the législative intent. In the language of Mr. Chief Justice White 
in Van Dvke v. Cordova Copper Co., 234 U. S. 188, 191, 34 Stip. Ct. 
884, 885, 58 h. Ed. 1273 : 

"We may not, in order to give effect to those words, virtually destroy the 
meanin.c of the entire context; that is, give Ihem a significance which would 
1)0 (iearly reiJngnant to the statute, Jooked at as a whole, and destructive of 
Its olwious inteut." 

The various provisions of an act should be read so that ail may, if 
possible, hâve their due and conjoint effect without repugnancy or in- 
consistency. New Lamp Chimney Co. v. Ansonia Brass Co., 91 U. S. 
656, 662, 23 L. Ed. 336; Aaron v. United States, 204 Fed. 943, 123 C. 
C. A. 265. 

Applying this canon of construction to the act, and giving efifect to 
every part of it, as is our duty, it is apparent at once how untenable 
this contention is. That part of section 10 applicable to the matter in 
controversy reads : 
253 F.— 30 
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"Sec. 10. That carriers while under fédéral control shall be subject to ail 
lavvs and liabllities as coramon carriers, whether arlslng under state or 
fédéral laws or at common law, except in so far as niay be inconsistent with 
tlie provisions of tliis act or any otlier act applicable to sucb fédéral control 
or witb any order of the Président." 

Another provision of the act is section 9: 

"And the Président, in addition to the powers conferred by this act, shall 
hâve and Is hereby given sueh otber and further powers necessary or appro- 
priate to give effect to the powers herein and heretofor conferred." 

There is notiiing in tlie gênerai orders under considération which 
deprives the plaintiff of her right to maintain an action against the 
défendant, but for reasons of public necessity, in a time of war, thèse 
régulations were made, because in the opinion of the Président and 
Director General, for good and sufficient reasons, they are necessary 
to prevent serious interférence with the physical opération of rail- 
roads under the control of the government and employed in the pros- 
ecution of the war. The âct and régulations may well be sustained 
upon the ground that "salus populi suprême lex est." "The welfare of 
the people is the paramount law." 

The demurrer to the plea is overruled. 



In re SIMMONS et al. 

(District Court, D. Massachusetts. July 30, 1918.) 

No. 24058. 

1. Bankeuptcy <S=» 143(12) — Propertt Vesting in Trustée — Life Insubance 

POLIGY. 

A trustée is entitled to the surrender value of an endowment Insur- 
ance polley on the life of bankrupt, where it has a cash surrender value, 
elther by its terms or by the concession and practice of the company. 

2. Insurance i@=23&-^Life Insurance — Eiguts op Beneficiabt. 

Under St. Mass. 1907, c. 576,. § 73, providing that a life iwlicy payablo 
to a marrled woman shall inure to her separate use and that of her 
children, free from debts of the insured, her rights in a policy havlng a 
cash surrender value are subject to the right of the insured to surren- 
der it. 

In Bankruptcy. In the matter of Arthur E. Simmons and John 
J. Griffin, partners, bankrupts. On pétition to review order of référée 
directing Arthur E. Simmons, One of the bankrupts, to turn over to 
the trustée a certain life insurance poHcy. Order affirmed. 

, Milton B. Warner and Warner & Barker, ail of Pittsfield, Mass., 
for bankrupts. 
Walter J. Donovan, of Adams, Mass., for trustée. 

JOHNSON, Circuit Judge. Arthur E. Simmons, one of the bank- 
rupts, at the time of the adjudication of bankruptcy, held an .endow- 
ment policy for $1,000, issued by the Metropolitan l^ife Insurance 
Çornpany on the 4th day of September, 1903, which proyides that 

®=»For other cages see same topic & KBY-NUMBER in ail Key-Numbeted Dlgests & Indexes 
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the insurance company will pay to him at the expiration of 20 years 
the sutn of $1,000, and in case he should die prior to the expiration 
of 20 years, while said policy is in force, tlie said company shall pay 
the above-mentioned sum to Martha A. Simmons, mother of the in- 
sured, if aUve; otherwise, to the légal représentatives of the insured. 

[1] While there is no provision in the policy for a change of ben- 
eficiary, it appears by assignment dated November 16, 1912, which is 
attached to tlie policy, that Martha A. Simmons assigned ail her in- 
terest in the said poHcy to the insured, and that upon the request of 
the insured, Minnie M. Simmons, his wife, was designated as con- 
tingent beneficiary in said policy, to whom the proceeds of the same 
were to be paid in the event of the death of the insured prior to the 
expiration of the endowment period, if living; otherwise, to his légal 
représentatives. The insurance company, it would seem, assented 
to this change of beneficiary and recorded the assignment and change 
of beneficiary in its policy register. 

The référée lias f ound that this policy had a cash surrender value 
on February 19, 1917, the date of the adjudication, of $415.26, ac- 
cording to the computation of the insurance company, and has or- 
dered the bankrupt, Arthur E. Simmons, to pay or cause to be paid 
to his trustée the amount of the cash surrender value of said policy 
at the date of adjudication in bankruptcy, or that he exécute an as- 
signment of such documents and papers as may be necessary to enable 
the trustée to collect from the insurance company the amount of the 
cash surrender value of said policy, and the District Court is asked 
to review his order. 

Section 70a, cl. 5 (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. 
St. 1916, §9654]), contains the following provision : 

"Provlded, that when any bankrupt shall hâve any insurance policy whlch 
has a cash surrender value payable to himself, his estate, or personal repré- 
sentatives, he may, within thlrty days al'ter the cash surrender value has 
been ascertained and stated to the tinistee by the company issuing the sume, 
pay or secure to the trustée the sum so ascertained and stated, and continuf» 
to hold, own, and carry such policy free from the daims of the creditors, 
partlclpating in the distribution of his estate under the bankruptcy proceed- 
Ings, otherwise the policy shall pass to the trustée as assets." 

While the policy does not contain any provision for a cash surren- 
der value, other than a table of the différent amounts vi^hich the in- 
surance company would loan at the expiration of difl^erent times dur- 
ing the life of the policy, the référée has found that the policy did hâve 
at the adjudication a cash surrender value, and it is évident from his 
report that this was recognized by the insurance company, as the 
amount was computed by it. 

It was held in Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 
51 L. Ed. 771, that the provision of the Bankruptcy Act relating to 
insurance policies is not confined to policies in which the cash sur- 
render value is expressly stated, but applies also to policies which hâve 
a cash surrender value by the concession or practice of the company 
issuing the same. 

Previous to this décision of the Suprême Court, it had been held 
in this circuit (In re Boardman [D. C] 103 Fed, 783), by Eovv- 
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ell. District Judge, that it was immaterial whether the cash surrender 
value was stated in the poHcy or not; "if in the ordinary course of 
business the bankrupt can obtain cash from the company by a sur- 
render of the pohcy, his creditors are entitled to the cash." 

While the référée does not state that the insurance company ad- 
mitted that the policy at the time of adjudication had a cash sur- 
render value, he does find and report that this cash surrender value 
was computed by the company, and I think his finding and report 
should be accepted by the court. 

[2] But it is contended that, even if the policy had a cash surren- 
der value, it was exempt under chapter 576, § 73, of the Acts and 
Résolves of Massachusetts of 1907, which is as follows : 

'•Every policy of llfe inswriince made payable to or for the benefit of a 
marrled woman, or after its issue assigned, trniisforrcd or iu any way made 
payable to a married woman, * * * shall inure to lier sepurate use and 
benefit, and for that of her chlldren." 

And it further provides that the "beneficiary * * * shall be 
entitled to its proceeds against the creditors and représentatives of 
the person efifecting the" insurance. 

This statute has received a construction by the Suprême Court of 
Massachusetts in Bailey v. Wood, 202 Mass. 549, 89 N. E. 147, 25 
L. R. A. (N. S.) 722, and it was there held that it applies to and in- 
cludes an assignment by a husband to his wife of a paid-up endow- 
ment life insurance policy, even when such assignment was made 
when the assigner was deeply insolvent within the knowledge both 
of himself and his wife. It will be noted, however, that the policy 
assigned to the wife was a paid-up endowment life insurance policy, 
and the court held that the insured's life "constitutes no part of the 
assets of his estate, and nothing therefore is taken from his creditors 
by an insurance upon it in favor of his wife or the assignment to her 
of a policy of insurance already issued." 

In Dame v. Blinn, 207 Mass. 159, 93 N. E. 601, it was held that: 

"A gênerai assignment for the benefit of creditors which conveys ail prop- 
orty of the assigner légal and équitable except such as is exempt by statute 
from heing taken on e.x;ecntion, and expressly includes 'ail claims, dehts, 
choses iu action, owing to him, whether now or hereafter payable,' transfers 
to the assignée a right of the assignor to surrender a policy of life insurance 
and take the amount of the surrender value for his own benefit." 

The policy in this case was an endowment policy payable to the in- 
sured at the expiration of the period stated in the policy, or if the 
insured should die before that time to children of the insured, if liv- 
ing, otherwise to the insured's executors, administrators, or assigns, 
with power to the insured to surrender the pohcy to the company at 
any time. The policy was therefore assignable by the insured, and 
it contajned a statement of what the accepted surrender value or the 
amount to be paid by the company to the insured or his assignées 
on surrender of the policy would be at the end of the successive years 
of the proposed insurance. The court there held that the children's 
rights under the policy were made subject to the unrestricted right 
of the insured to surrender it ; that "this was a valuable property 
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right, incident to his gênerai right under the policy, such as would 
pass with an assignment of the latter." 

While the policy in the case under considération contains no power 
of surrender clause, nor any clause authorizing assignment of the 
policy, yet it is true that the insurance company had already recog- 
nized one assignment of the jiolicy before adjudication, and in view 
of the fact that the référée has found that the policy did hâve a cash 
surrender value at that time, it is évident that the référée niust hâve 
found that it was the practice of the insurance company to accord the 
right of surrender to the insured under such a policy. 

In P.urlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 h. R. A. (N. S.) 148, the policies under considération had 
a surrender value ; but the bankrupt before adjudication had procured 
loans upon the policies to the extent of their full surrender value. 
The court there held that there was nothing of value under the poli- 
cies to be assigned to the trustée, and "that in the présent case the 
company had advanced upon the policies their full surrender value 
as stipulated in the policies, and that the only interest that could 
hâve passed to the trustées would hâve been the spéculative right to 
the net proceeds of the policies, contingent upon the death of the 
bankrupt, and possibly dépendent upon the payment of large annual 
premiums for 13 years." The court in its opinion states : 

"Confjre.ss recognized also that niany policies tit tlie time of bankruptcy 
miglit liave a very eonsicler;ible presunt value whioh a l>ankrur)t could realizp 
by surrendering tiis .policy to the company. We think it was this hitter sum 
that the aet intended to secnre to creditors by requirlng its payment to the 
trustée as a condition of keeping tlie policy alive." 

The court there held that there was nothing of value under thèse 
policies to be assigned to the trustées, but expressly recognizes the 
right of the trustées to hold as part of the property of the bankrupt, 
or to hâve paid to him, as part of the property of the bankrupt, the 
cash surrender value of any insurance policy. 

I agrée with the référée that the policy in question had a surrender 
value which the company was willing to pay, and which makes its 
value available to the bankrupt estate at the date of adjudication. 

The order of the référée is affirmed, and the pétition for review is 
dismissed. 



UNIÏKD STATES v. LEWIS et al. 

(District Court, S. D. Califorula, N. D. July 10, 1918.) 

No. 118. 

Indians <S=»38(2) — Pbosecution — Jcmsdiction^Fedebal Courts — "Reseev- 
ED FOR Exclusive TJse of U.nited States." 

A homestead acquired by an Indian on public land in a state under 
the gênerai homestead law is not land "reserved « * » for the exclu- 
sive use of the United States," within Criminal Code, § 272, subd. 3 (Comp. 
St. 1916, § 10445), and a fédéral court is without .lurisdiicton to try a 
criminal offense committed thereon. 
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Crîminal prosecution by the United States against Sarah Lewis,. 
Roy Lewis, and Louis Valencia. On demurrer to indictment. De- 
murrer sustained. 

Lyle W. Rucker, Asst. U. S. Atty., of Los Angeles, Cal. 
George G. Graham, of Fresno, Cal., and Edward Schary, for de- 
fendants. 

TRIPPET, District Judge. The défendants hâve been indicted 
for murder. The case is before the court on a demurrer to the in- 
dictment. The défendants raise the question that the court has no 
jurisdiction to punish for the offense charged in the indictment. The 
jurisdictional f acts charged in the indictment are as f oUows : 

"That Sarah Lewis, an Indian woman, Hoy T^ewis, a minor Indlan. both 
wards of the United States governtnent, and Louis Valencia, * * * at, 
Tipon, and wlthln the llmits of an Indian homestead, formerly of the publie 
domain of the United States, known as the Joe Deliy raneh, for which appli- 
cation was made on April 13, In the year of our Ix)rd one thousand eight hun- 
dred and elghty-seven, by one Joe Dehy, a fuU-Wood Plute Indian, and the 
father of Sarali Lewis and of Minnle Fuller, both Piute Indian women, and 
wards of the United States govemment, and for which a imtent was granted 
May 5, In the year of our Lord one thousand eight hundred and ninety-three, 
which said patent eontalned a twenty-flve year trust provision, as provided In 
the act of Congress of July 4, In the year of our Lord one thousand eight 
hundred and eighty-four, and amendments thereof, said Indian homestead 
entry being more particularly descrlbed as the west one-half (%) of the 
southeast one^quarter (%), section nine (9), township ten (10) south, range 
thirty-four (34) east, in the county of Inyo, wlthln the Northern division of 
the Southern district of California, which said Indian homestead entry was 
at ail of the times herein mentioned within the exclusive jurisdiction of th& 
United States and within the jurisdiction of thls honorable court, witli force 
and arms, in and upon Minnie Puller, a full-blood Plute Indian woman," etc. 

There are two sections of the Pénal Code (Act March 4, 1909, 
c. 321) concerning the jurisdiction of the court to try criminal of- 
fenses, namely, section 272 and section 328 (35 Stat. 1142, 1151 fComp. 
St. 1916, §§ 10445, 105021). Sections 2145 and 2156 of the Revised 
Statutes (Comp. St. 1916, §§ 4148, 4159) need not be considered, 
because the lands hère involved are not within the Indian country. 
Ex parte Tilden (D. C.) 218 Fed. 920. Section 328 is as follows: 

"Ail Indians committing against the person or property of another Indian or 
other person any of the followlng crimes, namely, murder, manslaughter, 
râpe, assault with Intent to kill, assault with a dangerous weapon, arson, 
burglary, and lareeny, within arfy territory of the United States, and either 
within or without an Indian réservation, shall be subject therefor to the 
laws of such territory relating to said crimes, and shall be trled therefor In 
the same courts and in the same manner and shall be subject to the samfr 
penaltles as are ail othet persons charged with the commission of said crimes, 
respectively ; and the said courts are hereby given jurisdiction in ail such 
cases. And ail such Indians committing any of the above-named crimes 
against the person or property of another Indian or other person within the 
boundaries of any state of the United States, and within the llmits of any 
Indian réservation, shall be subject to the same laws, tried in the same courts 
and in the same manner, and be subject to the same i)enalties as are ail other 
persons committing any of the above crimes within the exclusive jurisdiction 
of the United States : Provided, that any Indian who shall commit the offense 
of râpe upon any female Indian within the limita of any Indian réservation, 
shall be imprisoned at the discrétion of the court." 
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The United States attorney concèdes that the court has no juris- 
diction by reason of this section. No concession was necessary, how- 
ever, because it is so plain that the court would not hâve jurisdic- 
tien by reason of this section that it will not admit of discussion. 
Tlie United States attorney rehes upon Donnelly v. United States, 
228 U. S. 243, 268, 33 Sup. Ct. 449. 57 L. Ed. 820, Ann. Cas. 1913E, 
710, United States y. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 
L. Ed. 228, and similar cases. Thèse cases, however, deal with In- 
dian réservations and are not in point hère. But this section has an 
important bearing upon the interprétation to be given to section 272. 
In this respect, when Congress enacted section 328, it intended by 
that section to provide, so far as the Pénal Code was concerned, for 
ail cases concerning Indians that should be prosecuted in the féd- 
éral court, and therefore the fact that some of the défendants are 
Indians in this case has no relation whatever to the jurisdiction of 
the court. 

Section 272 of the Pénal Code (Comp. St. 1916, § 10445), is as 
f ollows : 

"The crimes and offenses deflned In this chapter shall be punished as 
herein preseribed: • • * 

"Third : When cornmitted within or on wny lands reserved or acquired for 
the exclusive use of the United States, and under the exclusive jurisdiction 
thereof, or any place purchased or otherwlse acquired by the United States 
by consent of the législature of the state In whlch the same sliall be, for the 
érection of a fort, magazine, arsenal, dockyard, or other needful building." 

The United States attorney contends that the court has jurisdic- 
tion by virtue of the first part of this paragraph; thàt is to say, he 
contends that the land, upon which this murder was cornmitted, was 
land reserved or acquired for the exclusive use of the United States 
and under the exclusive jurisdiction thereof. 

The court cannot agrée with this contention. The land, at the time 
of the settlement by the Indian upon it, was the public land of the 
United States, subject to homestead entry, and the Indian acquired 
the title to the land under an act of Congress, entitled "An act mak- 
ing appropriations for the current and contingent expenses of the In- 
dian Department, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June thirtieth, eighteen hundred 
and eighty-five, and for other purposes," passed July 4, 1884 (23 U. 
S. Stat. at Large, 76, 96, c. 180, 3 Fed. Stat. Ann. [2d Ed.] 820 [Comp. 
St. 1916, § 4612]). The provision of this act, authorizing the issu- 
ance of this patent, is as follows : 

"That such Indians as may now be located on public lands, or as may, un- 
der the direction of the Secretary of the Interior, or otherwlse, hereafter, so 
locate may avàll thèmselves of the provisions of the homestead laws as fully 
and to the same extent as may now be done by citizens of the United Statéfe ; 
and ta aid such Indians in niaking .sélections of homesteads and the neces- 
sary proofs at the proper land offices, one thousand dollars, or so much there- 
of as may be necessary, is hereby appropriated ; but no fées or commissions 
sihâll be chai-ged on account of sald enti-ies or proofs. AU patents theréfor 
shall be of the legalefCect, and déclare that the United States does and wlll 
bold the. land thus entered for the period of twenty-five years, in trust for 
the sole use and beneflt of the Indian by whom such entry shall hâve been 
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made, or, In case of his decease, of hls widow and helrs accordlng to the 
Jaws of the state or terrttory where such land Is located, and that at the 
expiration of sald period the United States wlll convey the saine by patent 
to said Indian, or hls widow and heirs as aforesaid, in fee, discharged of sald 
trust and free of ail charge or incumbrance whatsoever." 

It seems to me perfectly plain that the land, upon which this mur- 
der was committed, was not reserved for the exclusive use of the 
United States, simply by reason of the fact that there is a trust pro- 
vision in the patent. The United States held it in trust for the use 
of the Indian, and not for the use of the United States. The mère 
fact that the Indian is a ward of the government does not change the 
reasoning in the slightest. This précise question has never been di- 
rectly passed upon by any court, but nevertlieiess we are not whol- 
ly without authority. In United States v. Kiya (D. C.) 126 Fed. 
879 (see, also, Matter of Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 h. 
Ed. 848), Judge Amidon rendered an able opinion, which has a bear- 
ing xipon the proposition under discussion. Congress, February 8, 
1887 (24 Stat. 388, c. 119), passed an act entitled "An act to provide 
for the allotment of lands in severalty to Indians. * * * " 3 ped. 
Stat. Ann. 830, § 6, amended May 8, 1906 (34 Stat. 182, c. 2348 
[Comp. St. 1916, § 4203]). This act provided for the allotment of 
lands in Indian réservations in severalty to Indians. The statute pro- 
vided for a patent to issue to the Indian, but having a clause reserv- 
ing a trust in the government for the benefit of the Indian, the same 
as in the act of 1884. The act further provided that, after the ex- 
piration of 25 years a patent should issue to the Indian or his heirs 
under certain conditions. In the case at bar there does not seem to 
be any necessity for a second patent. 

In the case just referred to Judge Amidon held that a crime com- 
mitted upon land so allotted to an Indian was not within the juris- 
diction of the United States District Court. This décision in itself 
could not hâve mUch weight hère, but for the fact that, subséquent 
to said décision, Congress amended the act of February 8, 1887, and 
provided in such amendment that, during the time the lands were 
so held in trust by the government, crimes committed tliereon should 
be within the jurisdiction of the United States court. If the trust 
clause in the act as originally enacted had given the United States 
court jurisdiction of crimes committed upon the land, then there was 
no necessity for Congress to amend the act, The amendment, there- 
fore, amounts to a législative interprétation that the trust provision 
in the allotment patent would not give the court jurisdiction. If the 
court, under the act alloting lands in severalty in Indian réserva- 
tions, did flot hâve jurisdiction by reason of the trust clause, a for- 
tiori the court would not hâve jurisdiction under the statute by vir- 
tue of which the patent was granted in this case. 

There is another phase of this matter that is entitled to consid- 
ération. In United States v. Bateman, 34 Fed. 86, the Circuit Court 
for the Northern District of Califomia held that homicide commit- 
ted within the Presidio military réservation was not an offense over 
which the courts of the United States had jurisdiction. In that case 
it is pointed out that, when Califomia was admitted to the Union,! 
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no réservation was made by the national government of jurisdiction 
over any property. And the fédéral court could only acquire juris- 
diction to punish crime in any territory within the state by cession 
of the state. It is not necessary for me to go into this phase of the 
matter fully, but, in passing, I call attention to the statutes of Cal- 
if ornia upon the subject. There are many acts of the Législature 
of Califomia ceding jurisdiction to the United States over certain 
specified territories, such as Indian réservations, military réserva- 
tions, etc.; but there is none ceding jurisdiction to the United States 
over land such as is described in this indictment. 

I am therefore of the opinion that this court has no jurisdiction, 
and the demurrer is sustained. 



MONÏCÎOMERY v. CITY OF rHILADELPIIIA et al. 

(District Court, PI D. rennsylvaiUii. October 9, li>18.) 

No. 5226. 

1. Assmii-aiT, Action of '©=1, 10 — I'enn^sylvania Practice — KQurrABi^E De- 

l'EKHES — I.XTEHl'LEADER. 

l'iuicr tlio Peinisylvania iirîictiw, an action in assunijisit is opon to 
equilahle défenses, and wlien llic rcal issue is, not wliethcr the défend- 
ant owes. or ho«' mucli, but to whoin ttie nioney owed rigiitfulty belongs, 
tlie action is transfonned froni onc in délit to an interpleader proceed- 
ing betweon tlie respective clniniants. 

2. Interpleaoer iS=.'i2 — Money Paid ikto Couiir nr Dbfe.xdant — Right to 

IIavE OWNEfiiSlIIP Ueterminei). 

When a court has jurisdiction of tlie parties and of the subject-inatter, 
and emphatically when tliat snbject-matter is money paid into court for 
the express purjiose of liavinj; its ownei-ship ;letermined therein, there 
is uo le^al i)rocedyre obstacle in tlie way of such détermination. 

3. Bankeuptcy <S=5l72 — Proi'ekty Passi.no to Trustée — Money Assigned 

BY BaNKKUIT. 

An assigimient by a contracter for city work of ail money to becomo 
due iiiider tlie contract to the suret.v on his bond, wliich on his default 
coinpleted the work at a loss, held to entitle the surety, as as^ainst tlu; 
coiitractor's trustée in bankruptey, to sums earned before default, but 
re.served by the city, althoush the city was not notified of the assignnienl. 

At Law. Action by Kingsley Montgomery, trustée in bankruptey of 
Cloud, Stiles & Work, a corporation, against the City of Philadelphia 
and the Maryland Casualty Comjjany, intervening défendant. Judg- 
ment for Maryland Casualty Company. 

Joseph H. Hinkson, of Chester, Pa., for plaintiff. 

John P. Connelly, of Philadelphia, Pa., for défendant city of Phila- 
delphia. 

Maurice W. Sloan, of Philadelphia, Pa., for défendant Maryland 
Casualty Co. 

DICKINSON, District Judge. The crucial point of the question in- 
volved in this case may be best presented by an outline statement of 
the f act situation : 

Cloud, Stiles & Work, a contracting corporation, enteredi into a con- 
tract with the city of Philadelphia to do certain construction work for 
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the city. The Maryland Casualty Company became the surety of the 
contracter. The city reserved the right to withhold a certain per- 
centage o£ the earned payments (otherwise payable to the contractor) 
until the completion of the contract. Thèse moneys then became pay- 
able as part of the final payment. 

As part of the inducement to the surety to become such, the con- 
tractor made what îs conceded to hâve been (between the parties) a 
valid assignment of ail moneys which became payable under the con- 
tract by the city, including this reserve. The assignment became op- 
erative in the event of a default by the contract or upon its contract. 
This assignment was duly executed and delivered, but no notice there- 
of was given to the city, nor was there other delivery than of the 
assignment. The contractor proceeded with the work until May 1. 
1916. It then defaulted, and the city thereupon regularly declared, 
and notified the surety of, the default, and called upon the latter to 
complète the work. This the surety did at a cost in excess of ail pay- 
ments under the contract, including the sum which had been held 
back from the contractor by the city by virtue of the right given to it 
by the contract. The figures expressive of the sum so reserved are 
$8,215.67. 

The contractor, subsequently to the default, went into bankruptcy. 
The date is agreed to be August 1, 1916. The plaintifF, as trustée in 
bankruptcy, brought this action against the city. The latter, admit- 
ting its possession of the fund and having no interest in the contro- 
versy over the ownership of it, asked and was given leave to pay the 
money into court. Thèse further proceedings are in efïect an inter- 
pleader to détermine to whom the money belongs, and the question is 
presented through and by a case stated. 

The plaintifif advances the claim of the bankrupt estate from two- 
positions. One is in efifect that the question of to whom this money 
belongs is a question for the détermination of the court in bankruptcy,, 
and because of this the fund should be taken in charge by the trustée. 
The underlying principle upon which the trustée relies must be ac- 
cepted, but the acceptance of the conclusion involves a begging of the 
real question. The right to the money détermines the question be- 
fore us, but the question is, not the right to the money, but the right 
of the plaintifï to recover in this action. 

It is fairly presented by a statement of the défense as really made. 
It is that the défendant owes the plaintiff nothing, because the debt, 
although admitted to be due, is due, not to the plaintiff, but to another. 
If this défense is made out, the plaintiff cannot recover. Ordinarily,. 
it is true, a défendant has no concern with the ownership of the debt 
which he owes, if the plaintiff has a right of action in the sensé of 
being the légal plaintiff. If he owes the money, and owes it to the 
plaintiff, he cànnot escape judgment by setting up that the ownership 
of the fruits of the action has passed to a third party. His only l^;at 
défense is that he does not owe the plaintiff. Herein lies the distinc- 
tion between the légal and an- équitable, or, as the Pennsylvania prac- 
tice has it, a use, plaintiff. It may be, however, that the circumstances 
are such as to give the défendant a real interest in the question of to- 
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whom payment should be made, and that he has a claim upon the pro- 
tection of the court against the danger of being compelled to pay the 
debt twice. 

[1] The statutes of Pennsylvania supply a weapon of défense, al- 
though a somewhat unwieldy one, to such défendants. Moreover, it 
is one of the merits of the Pennsylvania System of practice that its 
iTiachinery, aside f rom that provided by statute, is mobile and flexible. 
An action in assumpsit, although an action at law, is regarded as an 
équitable action, or proceeding open to équitable défenses. When the 
real issue is, not whether a défendant owes, or how much he owes, but 
to whom he owes, in the sensé, not of in whom is the légal right of 
action, but to whom does the money to be recovered rightf ully belong, 
the action is transformed from an action in debt against the défend- 
ant to an interpleader proceeding between the respective clairhânts to 
the money, to détermine its ownership. 

[2] This fitly describes the présent proceeding. When a court has 
jurisdiction of the parties and of the subject-matter, and emphatically 
when that subject-matter is- money which has been paid into the court 
for the express purpose of having its ownership determined, there 
would seem to be no légal procédure obstacle in the way of such own- 
ership being determined. 

Aside from ail other considérations, the common sensé of the sit- 
uation would command that the real question be finally, so far as 
concerns that court, determined. This is particularly true when the 
court which may pronounce judgment and the court to which the 
question would be referred are one and the same, although sitting 
in the one case as a court of equity and in the other as a bankruptcy 
court. 

[3] This brings us to the other standing ground of the plaintifï, 
which is that the Maryland Casualty Company has no valid title to 
this fund as against a trustée in bankruptcy, having, as he does, the 
status of an exécution creditor. The argument proceeds upon the 
thought that the law of Pennsylvania has accepted the principle in- 
grafted upon the common law by the statute of Elizabeth that pos- 
session is the badge of ownership of personal property. In the ap- 
plication of this principle the law of Pennsylvania is guided by the 
more direct, simple, and sturdier spirit of the common law, and does 
not follow the more subtle doctrines of the civil law in countenanc- 
ing secret transfers and liens inconsistent with the ownership in- 
dicated by possession. It therefore places under the ban of its con- 
demnation ail transfers unaccompanied with a change of possession. 

The modification of the doctrine is recognized to the extent that 
such transfers are good as against the grantor and persons claim- 
ing title through him, and that no further change of possession is 
required than that called for by the nature of the thing transferred, 
but that such transfers are not valid against exécution creditors, un- 
less there has been a change of possession or its équivalent. The 
principle, it is asserted, applies to choses in action as well as to things 
tangible. When a chose in action, in the form, for instance, of a 
•claim of debt, is assigned, it is reasonably possible to hâve the assign- 
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ment accompanied, not only by a delivery of the written assignment, 
if there be one, but also by notice to the debtor. Without the lat- 
ter, therefore, an assignment of a chose in action is void as against 
an exécution creditor. The Une of foreign attachment and other 
attachment cases, in each of which the title of the assignée has been 
upheid, is distinguished from the case of a trustée in bankruptcy in 
this : That the plaintiff in an attachment proceeding stands in the 
shoes of and makes his claim through the grantor, and that the title 
of such trustée is that of an exécution creditor. 

As against this view there are two things to be said. In the first 
place, the fund hère was in a very substantial, although somewhat 
technical, sensé, earned by the surety, and not by the bankrupt. The 
latter had no claim whatever to the money until the contract was 
completed, although it is true that the moriey represents work done 
by the bankrupt. The contract was completed by the surety and the 
reserve money thus saved. There is, because of this, great force in 
the équitable considération that the salvor should not be at a loss. 

In the second place, and as a finality, the question sought to be 
raised has been set at rest by the case of Hawley Down-Draft Fur- 
nace Co., 238 Fed. 122, 151 C. C. A. 198. In that case there was a 
secret assignment of choses in action in the form of book accounts. 
Not only was no notice given to those who owed thè accounts, but 
the assigner collected them as if still the owner. It was, it is true, 
agreed between the grantee and grantor that in making collections 
the grantor acted as the agent of the grantee ; but this relationship 
was in no way disclosed to others. A receiver was appointed by a 
State court, who collected the outstanding accounts. Bankruptcy 
proceedings followed, and the receiver paid over the fund to the 
trustée in bankruptcy. The assignée made claim to the moneys un- 
der his assignment, and his title was upheid against that of the trus- 
tée. 

This ruling is décisive of the question of ownership. The con- 
clusion reached is based upon the finding that by the assignment of 
this reserved fund title thereto was in the Maryland Casualty Com- 
pany. We, in conséquence, answer questions (a) and (b) submitted 
for our décision, but see no occasion to answer question (c). 

Thèse answers are as foUows : (a) No. (b) Yes. 
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UNITED STATES v. BORDONARO et al. 

(District Court, W. D. New York. October 15, 1918.) 

Bbibery <S=3l(2)— "Officer of L'nited States" ■ — ilisMiiERS of Draft Board. 

A member of a local draft board is an "officer of the United States" 

or a person acting on behalf of the United States in an officiai funetion, 

witMn the meaning of Crlmlnal Code, § 39 (Comp. St. 1916. § 10203), unik- 

ing it an offense to give or oft'er a brlbe to auy sucli officer, or person. 

[Ed. Note. — For other définitions, see Words and Phrases, B'irst and 
Second Séries, United States Officer.] 

Criminal prosecution by the United States against Charles Bor- 
donaro and John Marino. On demurrer to indictment. Overruled. 

Stephe,n T. Ivockwood, of Buffalo, N. Y., for the United States. 
Henry Donnelly, of Olean, N. Y., for défendants. 

HAZEL, District Judge. [1] The demurrer, jointly interposed by 
défendants, challenges the validity of the indictment mainly on the 
ground that ope Murrin, chairman of the local exemption board, di- 
vision 1, of Olean, to whom $500 was given by défendants to reclass- 
ify John Marino, by removing him froin class 1, A to class 5, F, as 
a résident alien, was not an oiïicer of the United States ; the conten- 
tio.n being that he was in fact an officer of the state of New York 
under the Sélective Draft Act (Act May 18, 1917, c. 15, 40 Stat. 76) 
and the rules and régulations promulgated for carrying it out, and 
hence that there was no infraction of section 39 of the Criminal Code 
of the United States. Act March 4, 1909, c. 221, 35 Stat. 1096 (Comp. 
St. 1916, § 10203). This contention, however, seems to me to be un- 
tenable. 

The members of local boards appointed for carrying out the pro- 
visions of the Sélective Draft Act are appointed by the Président, and 
it is entirely ijnmaterial that the appointrnents are made upon the 
recommendations of the Governors of the varions states in which the 
appointées perform their duties. The act in terms authorizes and em- 
powers the Président to designate local boards upon the recommen- 
dations of the Governors of the statés, and, furthermore, to Utilize 
the services of officers and agents of the several states in the exécu- 
tion of the act. I.ndeed, the act substantially provides that any and ail 
persons designated and appointed under the rules and régulations 
prescribed by the Président, regardless of whether they are appointed 
by the Governor, or any officer of any state, are required to perform 
their duties as ordered and directed by the Président. Under the act, 
the Preside.nt was specifically authorized to estabUsh atid create ex- 
emption boards, such boards to be appointed by him and to consist of 
three or more members, the boards to hâve power to détermine ques- 
tions of exemption under the act. Such provisions, in my judgment, 
support the view of the government that a member of a draft' board 
is an officer of the United States, under article 2, § 2, of the Copsti- 

@=3FoI other casts see same topic:& KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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tution, and, in any event, under the Sélective Draft Act is required 
to perform an officiai duty for the United States, and is therefore a 
person acting in an officiai function within the meaning of section 
39 of the Criminal Code. 

Another point sustaining tbis view is that failure to perform any 
duty required of a member of a local board is a misdemeanor and 
subjects him to punishment in the District Court of the United States 
havi^ng jurisdictiûn of the offense. He 'was selected, not merely to 
perform a ministerial duty, or a duty in a particular case, or as an 
expert or assistant, nor for bis spécial knowledge, as was the case in 
Auffmordt v. Hedden, 137 U. S. 327, 11 Sup. Ct. 103, 34 L. Ed. 674, 
•cited by counsel for défendants, but, on the contrary, he was to per- 
form a quasi- judicial function requiring conférence with. bis associate 
members and the exercise of judgment and discrétion in the proper 
discharge of bis duties. It is true that the duration of his office was 
not stated at the time of his appointme.nt, nor the émolument he was 
to receive, though référence tq the latter is made in the rules; never- 
theless his duties weré such as fall either to an officer of the United 
States or to "any person acting for or on behalf of the United States 
in any officiai Junctio.n." Section 39, Criminal Code. In either case 
the indictment sufficiently apprises the défendants of the character of 
the charge against them. 

The précédents cited by counsel for défendants to sustain his point 
are to my mi,nd clearly inapplicable to the présent situation. In no 
sensé are the members of local boards employés or agents of the 
States or counties. While their duty, 'true enough, is to assiSt in rais- 
ing the state's quota of men for the United States army, and their 
décisions resuit f rom co-operation and concurrence of the members of 
the board, still Congress, in enacting the Sélective Draft Act, did not 
contemplate that they were to be employés and agents of the state. 
Of course, as pointed out, the members of the boards act unitedly, and 
no individual member has the right to deterrnine for the board any 
question of classification; but it was plainly a commission of the 
offe.nse in question to give money to any person acting for, or on be- 
half of, the United States in any officiai function with an intent to 
influence his décision or action on any question which fnLght at any 
time be pending, or which might be brought bef ore him in his officiai 
■capacity. 

It is questioned whether there was a matter pending bef ore the 
board. Upôn this phase we must look to the indictment, which al- 
lèges that a matter was pending and about to come before the board, 
and that défendants offered money to Murrin in his officiai capacity 
to induce him to vote on it a certain way. The trial will no doubt i,n- 
■dicate whether or not there was a basis for the performance of an 
officiai act by Murrin. It is not thought that section 39 of thé Ctim- 
inal Code is lirnited to a question or matter pendirig before Mutrin 
individually, as distingUÏshed f rom a question or matter pending be- 
fore the local board. It is essentially necessary in this case fdr the 
goveniment to show that the défendants committed an act to influence 
officiai action on the part of Murrin, or to influence him i,n the per- 
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formance of any duty that he was required to perform by authority 
of his appointaient to office. United States v. Ingham (D. C.) 97 Fed. 
935. See, also, United States v. Haas (C. C.) 163 Fed. 908. The evi- 
dential facts, true enough, may show that therë was no intention to 
influence officiai action, but as to this no comment is required. 
The demurrer is overruled. 



CITIZENS' TRUST & SAVINGS BANK v. HOBBS. 

(District Court, S. D. California, S. D. October 11, 1918.) 

No. 647. 

Eemoval of Causes <S=>79(6) — Time foe Filing Pétition — Extension of 
Time to Plead. 

Under Code Oiv. Proc. Cal. § 585, subd. 1, requii-ing défendant to answer 
within the time specified in the summons, "or such further time as may 
hâve been granted," an extension may be granted by stipulation of coun- 
sel, and at any time within such extension défendant may file a pétition 
for removal. 

At Law. Action by the Citizens' Trust & Sayings Bank against 
John H. Hobbs. On motion to remand to state court. Denied. 

W. E. Lady, Hunsaker & Britt, and Le Roy M. Edwards, ail of 
Los Angeles, Cal., for plaintiff. 

J. R. Whittemore and C. O. Whittemore, both of Los Angeles, 
Cal., for défendant. 

TRIPPET, District Judge. This action is before the court on a 
motion to remand. Summons was served upon the défendant in 
Los Angeles county, Cal. According to the notice in the summons, 
the défendant was required to answer within 10 days from the date 
of service, Within that time the plaintifï and défendant entered into 
a stipulation in writing, extending the time for the défendant to 
answer. Within the time specified in the stipulation, the défendant 
filed a pétition to remove the cause to this court. The question pre- 
sented to the court is whether or not the pétition for removal was 
filed "at the time, or any time before the défendant is required by the 
laws of the state, or the rule of the state court in which such suit 
is brought, to answer or plead." 

There are three provisions of the Code of Civil Procédure of Cal- 
ifornia that bear upon this question : 

Section 407: 

"The summons * * ♦ must contaln: • • • 

"2. A direction that the défendant appear and answer the coraplaint within 
ten days, if the summons is served within the county In which the action 
is brought ; within thirty days, if served elsewhere. 

"3. A notice that, unless tbe défendant so appears and answers, the plain- 
tiff will take judgment for any money or damages demanded in the corn- 
plaint as arising upon eontract, or will apply to the court for any other re- 
lief demanded in the complaint." 

^:s>For other cases se* same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Section 585 : 

"Judgment may be had, If the défendant falls to answer the complalnt, as 
follovvs: 

"1. In an action arising upon contraet for the reeovery ot money or dam- 
ages only, if * * * no answer has been flled with the clerk of the court 
within the time speclfied in the siimmons or siich further tlme as may hnve 
been granted, the i^Ierk, upon application of the plaintifE, must enter the de- 
fault of the défendant. * * * " 

Section 283: 

"An attoriiey and connselor sliall hâve aiithorlty: 

"1. To bind his client in any of the steps of an action or proeeedlnjr by his 
agreenient flled with the clerk, or entered upon tlie minutes of the court, aud 
not otherwise." 

Thèse provisions of the Code must be construed together, so as 
to give effect to each phrase therein. It is perfectly plain that the 
phrase of paragraph 1 of section 585, to wit, "Such further time as 
may hâve been granted," is a provision of law of the state of Cali- 
fornia, which provides for the time of the défendant to answer. 
Section 585 does not limit the right to grant extensions of time to 
answer to orders of the court. The granting of the extension of 
time, as provided by section 585, may he donc by stipulation of the 
attorneys. A stipulation made by the attorneys extending the time 
to answer would, of course, be enforced by the courts, and undoubt- 
edly has been on many occasions. Thèse provisions of the Code are 
the requirements of the law of the state of California, which dé- 
termine the time for the défendant to answer. 

The rules of the court were introduced in évidence at the hear- 
ing. Under thèse rules the défendant had a right to answer or file 
his pétition for removal at the time it was filed. The law of Cali- 
fornia established the right of the défendant to hâve filed his answer 
at the time he filed his pétition so clearly "that he may run that read- 
eth it." The opinion in Tevis v. Palatine Ins. Co. (C. C.) 149 Fed. 
560, is in point, and there is no reason why that opinion should not 
be f ollowed. 

The motion to remand will be denied. 
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FOSTER et al. v. UNITED SïATES, 

,Clrcult Court of Appeals, Nlnth Circuit. October 28, 1918.) 

No. 3157. 

1. iNUICTJŒiVT AND InFORMATTON <S=55!) — KiGHT OF DEFENDANTS TO BE IN- 

FoiiMED OF Nature op Accusation. 

Défendants, cbarged with crime, hâve a constltutlonal rlght to be in- 
fornied of the nature and cause of the accusation against them. 

2. Indictmbnt and Information <@=3ll0(4) — Sufficiency — Lanquage of 

Statute. 

An indictment charging that défendants, in violation of the Esplonago 
Act, cnnveyed false reports, wlth intent to interfère with the success of 
the niilitary and naval forces of the United States, etc., but whloh dld 
not speeify the rejjorts, or to v.hom they were made, but merely foUowed 
the language of the statute, held insufflcient; the statute itself being 
gênerai. 

3. Indictment and Information <©=>121(1) — Bill op Pakticulars. 

A blll of particulars may be ordered by the court, in its discrétion, In 
cases wliere the Indictment, whlle so expressed as to be good on de- 
murrer, does not furnlsh défendant with ail information he is entltled 
to bave before being compelled to go to trial. 

4. Indictment and Information <S=>121(4) — Bill of Particulars. 

A blll of particulars, not haviiig been made by a grand jury on oath, 
cannot cure the failure of the indictment to sufflciently Inform défendant 
of the charge against him, for it Is no part of the record, and is not sub- 
ject to demurrer. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Léonard Poster and others were convicted of violating the Espion- 
âge Act (Act June 15, 1917, c. 30, 40 Stat. 217), and they bring error. 
Reversed and remanded, with instructions to sustain demurrer to in- 
dictment. 

The plaintifEs in error were civil i an employés for a contractor who was 
doing work at the Camp I^ewis cautonment. They were indictment in six 
counts, three of whloh charged offenses committed on November 10, 1917, and 
the others charged offenses committed ou November 13, 1917. The first 
count charges that on November 10, 1917, at Camp Lewis, Wash., when the 
United States was at war with Germany, the accaised "did wlUfully, knowing- 
ly, unlawfuUy, and felonlously make and convey false reports and false state- 
ments with intent to interfère with the opération and success of the mlUtary 
and naval forces of the United States, and to promote the success of Its 
enemies, contrary to the form of the statute In such case made and provlded, 
and against the peace and dignity of the United States of America." The 
second count charged, lu the language of the statute, that the accused "did 
willfuUy, knowingly, unlawfuUy, and felonlously cause and attempt to cause 
insubordination, dlsloyalty, mutlny, and refusai of duty In the mllitary forces 
of the Uuited States, to the Injury of the service of the United States" ; and 
the third count charged that they "did unlawfuUy, willfuUy, knowingly, and 
felonlously obstruct the recrultlng and enlistment service of the United States, 
to the Injury of the service of the United States." The fourth, flfth, and 
sixth counts were framed as were the iirst, second, and third. 

A demurrer was Interposed to the indictment, and to each count thereof, on 
the ground that no offense or crime was charged therein against the laws of 

igzsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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the United States. The demurrer was overruled, but the court directed that 
a bill of partlculars be furiiished. Tlie order was complied wlth, and a Mil 
of partlculars was furnlslicd, stîiting that the seven défendants were singled 
out as leaders spreadlng propaganda against the United States, that thej' 
were searched, and I. W. W. cards and papers were taken froni thelr persons ; 
that they carried on I. W. AV. activities, working toward the spreadlng of dis- 
satlsfactlon among the soldlers and laborers wliom they got to Usten to thelr 
arguments. Tlien followed the spécification of statements made by the défend- 
ant Hodges on Noveœber lOth to a nanied person, and statements made by 
the défendants Foster and Hodges on November 13th in the sleeping quarters 
occupied by the defendan at Camp Lewis. There was no mention made in 
the bill of partlculars ot the activities of the other défendants, exeept that It 
was alleged that one of them, who was not named, made certain disloyal and 
hostile statements as to the govemment, and another passed around I. W. W. 
literature. No exception was taken to the bill of partlculars as insufficient, 
and the cause went to trial wlthout further objection. But objection was 
made to the introduction of évidence against the défendants not named In 
the bill of partlculars, to the overruling of which an exception was allowed. 
By the verdict of the jury ail of the plaintifCs In error were found guilty as 
chargea in the first count ; Phelan and Hodges were found guilty as charged In 
the second, thlrd, flfth, and sixth counts; and Phelan, Hodges, and Foster 
were found guilty as charged in the fourth count. 

H. E. Foster, of Seattle, Wash., for plaintiffs in error. 
Clarence L,. Reames, Sp. Asst. Atty. Gen., and Robert C. Saunders, 
U. S. Atty., of Seattle, Wash., for the United States. 

Before GII.BERT and HUNT, Circuit Judges, and WOI.VER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
We are of the opinion that the indictment is fatally defective and that 
the demurrer should hâve been sustained. The plaintiffs in error had 
the constitutional right to be informed of the nature and cause of the 
accusation against them. To furnish them with that information it 
was necessary to set forth in the indictment the particular facts and 
circumstances which rendered them guilty and to make spécifie that 
whiçh the statute states in gênerai. A statutory offense may be so 
defined that the indictment will sufficiently charge the violation there- 
of if it follows the language of the statute, but this is so only in cases 
where the statute apprises the offender from the mère adoption of 
the statutory terms of the précise nature of the offense for which he 
is to be tried. Hère the statute is very gênerai in its terms, and the 
indictment merely charges in the language of the statute. Thus in 
the first count it goes no further than to allège that the accused did 
willfuUy, knowingly, unlawfully, and feloniously make and convey 
false reports and false statements, with intent to interfère with the 
opération and success of the military and naval forces of the United 
States, and to promote the success of its enemies. It conveyed no 
information to the accused of what the reports were, wherein they 
were false, nor to whom they were made. It is as bare of information 
as to the nature of their offense as would hâve been an indictment 
charging that at a designated time and place they "çommitted larceny." 

In United States v. SimmOns, 96 U. S. 360, 24 I,. Ed. 819, it was 
said ; 
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"Where the offense is purely statutory, having no relation to the common 
law, it Is, 'as a gênerai rule, sufBclent in the indictment to charge the défend- 
ant with acts coming fuUy within the statutory description, in the substan- 
tial words of the statute, wlthout nny further expansion of the matter.' 1 
Bish. Criin. Proe. § 611, and authorlties there cited. But to this gênerai rule 
there is the qualification, f\mdauieutal in the law of crimlnal procédure, that 
the accused must be apprised by the indictment, with reasonablè eertainty, 
of the nature of the acc-usation against hiin, to the end that he may prépare 
his défense, and plead the judgment as a bar to any subseqvient prosecution 
for the same offense. An indictment not so framed is détective, although it 
inay foUow the language of the statute." 

That rule was reaffirmed in substance in United States v. Carll, 
105 U. S. 611, 26 L,. Ed. 1135, and in United States v. Hess, 124 U. 
S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516, where the court said: 

"The ohject of the indictment is, first, to fumish the accused with such a 
description of the charge against him as wiU enable him to make his défense, 
and avait himself of his conviction or acquittai for protection against a fur- 
ther prosecution for the same cause; and, second, to iufarm the court of the 
facts alleged, so that it may décide whether they are sufflcient in law to 
support a conviction, i£ one should be had. For this facts are to be stated, not 
conclusions of law alone. A crime is made up of acts and intent, and thèse 
must be set forth in the indictment with reasonablè partlcularity of time, 
place, and circumstances." 

That doctrine was applied in Keck v. United States, 172 U. S. 434, 
19 Sup. Ct. 254, 43 L. Ed. 505, and in Armour Packing Ce. v. United 
States, 209 U. S. 58, 83, 28 Sup. Ct. 428, 52 L,. Ed. 681, where the 
court said : 

"And it is true It is not alvvays sulHcient to charge statutory offenses in the 
language of the statutes, and, where the offense Includes generic terms, it is 
not sufficient that the indictment charge the offense in the same generic terms, 
but it must State the particulars." 

This court, in Peters v. United States, 94 F'cd. 127, 36 C. C. A. 
105, said: 

"Bvery indictment should charge the crime, which is alleged to hâve been 
committed, with précision and eertainty, and eveo' ingrédient thereof should 
be accurately and clearly stated ; but where the offense is purely statutory, 
and the words of the statute fuUy, directly, and expressly, without any un- 
certalnty or ambiguity, set forth ail the éléments necessary to constitute the 
offense intended to be punished, it is suflicient to charge the défendant in 
the indictment with the acts coming fully withhi the statutory description, in 
the substantial words of the statute. * • * The true test of the suthciency 
of an indictment Is not whether it might possibly hâve been made more certain, 
but whether it contains every élément of the offense intended to be charged, 
and sufflciently apprised the défendant of wliat he must be prepared to meet, 
and, in case any other proceedings are taken against him for a siniilar of- 
fense, whether the record shovps with accuracy to what extent he may plead 
a former acquittai or conviction." 

Of similar import are Ackley v. United States, 200 Fed. 217, 118 
C. C. A. 403; Martin v. United States, 168 Fed. 198, 93 C. C. A. 
484; Knauer v. United States, 237 Fed. 8, 150 C. C. A. 210; United 
States V. Bopp (D. C.) 230 Fed. 723. 

[3,4] The bill of particulars could not avail to cure the defect of 
the indictment. A bill of particulars may be ordered by the court in 
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its discrétion in cases where the indictment, while so exp'i'essed as to 
be good on demurrer, still does net furnish the défendant ail the in- 
formation he is entitled to hâve before being compelled to go to trial. 
It does not constitute a part of the record, and it is not subject to 
demurrer. Commonwealth v. Davis, 11 Pick. (Mass.) 432. Not hav- 
ing been made by a grand jury on oath, it cannot cure the omission 
of material averments from an indictment, and it cannot "give life to 
what was dead when it left the grand jury." Commonwealth v. 
Baltimore & O. R. R. Co., 223 Pa. 23, 72 Atl. 278, 132 Am. St. Rep. 
723; Floren v. United States, 186 Fed. 961, 108 C. C. A- 577; United 
States v. Bayaud (C. C.) 16 Fed. 376. In United States ' v. Tubbs 
(D. C.) 94 Fed. 356, Judge Carland said: 

"It Is because the indictment is good as against a gênerai demurrer that 
tlie défendant Is compelled to resort to a motion for a bill of partlculars. If it 
Is bad, he bas bis remedy by demurrer or motion in arrest." 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to sustain the demurrer. 



TREAT et al. v. ELLIS. 

(Circuit Court of Appeals, Nintb Circuit. October 14, 1918.) 

No. .'Î082. 

Judgment i©=f)8fif2) — Res Judicata— Issues Not Determined. 

Decree in a suit for spécifie performance of a contract for mining 
property. wbich relief was denied, hehl not a bar to a second suit for the 
same relief, but based on a différent contract. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Suit in equitv by George C. Treat and others against H. E. Ellis. 
Decree for défendant, and complainants appeal. Reversed and re- 
manded, with directions. 

In May, 1915, Treat and the others, appellants hère, began suit against 
Ellis, appellee hère, for spécifie performance of a contract made July 9, 1908. 
Upon issues framed the District Court adjudged Treat to be the owner of and 
entitled to the immédiate possession of an undivided one-tenth interest to 
certain mining property, and that Smith and Archibald, to whora Smith had 
transferred a one-half interest, were each the owner of and entitled to the 
Immédiate possession of an undivided one-twentieth Interest, and required the 
appellant therein to convey said interests to the respective appellees in that 
case. Ellis appealed, and it was held by this court that the lower court 
erred in treating the contract involved as one to convey an interest in real 
estate, and not one to transfer personal property. It was also decided that, 
under the allégations of the bill and the prayer for such other and further 
relief as might be just and équitable, Treat and the other appellees were not 
entitled to a decree for the spécifie performance of the contract which they 
pleaded. Full report of the case will be found in Ellis v. Treat, 236 Fed. 
120, 149 C. C. A. 330. 

Thereafter, in Febi-uary, 1917, Treat and Smith and Archibald, appellants 
herein, commenced the présent action to enforce the spécifie performance of 

«gsEjFor other cases see eame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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a contract to convey an undivided one-flfth interest in tlio iniiiing claims Oe- 
scribed in tlie fonner action. Tlie appellee herein, Ellis, aiuong other dé- 
fenses, set iip res judicata. Appelhmts liereiu replied, putting in issue ail o1 
tlie iiew inatter set fortli in the answei', except tlie records of tlie former suit 
and tlie identity of tlie parties in the two causes. Ellls nioved to disiniss tliC 
action, on the grouiid tîiat the plea of res judic"ata was not fuUy denied bj 
the reply. ïhe lower court sustained the motion, ou the ground that tht 
piea of res judicatu was well talien, and tlismissed the suit. ïreat and Smith 
and ArcliiUald appcal. 

Lyons & Orton, of Seattle, Wash., Donohoe & Diamond, of Val- 
dez, Alaska, and Smith, Chester, Brown & Worthington, of Seattle, 
Wash,, for appellants. 

L. V. Ray, of Seward, Alaska, for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). Adhérence 
to the décision in EHis v. Treat, supra, makes the détermination of 
the présent suit comparatively simple. In the former suit plaintifif 
sought to enforce a contract concerning personal property ; whereas, 
by this suit plaintiffs seek to enforce a contract concerning real estate. 
The opinion of the court in the former suit was that the allégations 
of the complaint failed to show that EHis, the appellant therein, ever 
promised or agreed to convey to the appellees therein, Treat and Smith, 
any interest in the mining claims, but did agrée to convey to a cor- 
poration thereafter to be formed eight mining claims, in considéra- 
tion of ail the stock of the corporation, and thereafter to transfer to 
Treat and Smith a certain per cent, of the stock. Spécifie performance 
was denied. 

The remaining question considered was "whether, under the aller 
gâtions of the bill and the prayer for such other and further relief as 
may be just and équitable, the appellees are entitled to a decree for 
the spécifie performance of the contract which they pleaded"; and 
it was held that such relief should be denied for thèse reasons : That 
the contract as pleaded was too indefinite and uncertain ; that the 
appellees, Treat and others, had never performed the covenants which 
were to be kept, and ofFered no sufficient reason for nonperformance ; 
and that the contract, even if spécifie, called for participation by oth- 
ers not parties to the contract or suit. 

The présent case is as if there never had been an issue tried and 
adjudicated as to the rights of the parties to a conveyance of an in- 
terest in the mining property described in the contract. Now, how- 
ever, the plaintiffs herein bave made averments which fairly state 
such a cause of action, and we think that the District Court erred in 
ruling that the judgment in the former case operated as conclusively 
settling the matter. 

The principle which controls is the familiar one, elaborately dis- 
cussed in Cromwell v. Sac County, 94 U. S. 351, 24 E. Ed. 195, that, 
where the second action between the same parties is upon a différ- 
ent demand, the judgment in the former suit opérâtes as an estoppel 
only as to those matters which were in issue, or those controverted 
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points upon the décision of which the finding was rendered. The Su- 
prême Court also said : 

"In ail cases, therefore, where It Is sought to npply the estoppel of a judg- 
ment rendered upon one cause of ac-tlon to matters arlsing in a suit upon a 
différent cause of action, the inquirj- must always be asi to the point or ques- 
tion actuaOy litlgated and determlned in the orignal action, not what inight 
liave been thus litigated and determined. Only upon such matters Is the 
Judginent conclusive in another action." 

See McNamara v. Home Land & Cattle Co., 121 Ped. 797, 58 C. 
C. A. 245 ; Miller v. Margerie, 170 Fed. 710, 96 C. C. A. 30. _ 

The decree is reversed, and the cause is remanded, with directions 
to proceed in accordance with the views herein expressed. 

Reversed. 



THE MAIiCOLM BAXTER, JB. 

(District Court, S. !>. New York. October 15, 1918.) 

No. 62-260. 

1. SnippiNG <g=)51 — Chabteh— Defatjlt of Vessel. 

Where the owiier of a chartered vessel is wllling to perform the char- 
ter, nothing short of certainty that he cannot perform ean Impose upon 
hlm a default on the ground of Impossibility. 

2. SniPPiNG ®=>39 — Chabtee— CoNSTBUcnoN of Charter Paett. 

Provision of a charter party for a vessel to carry a cargo to Holland 
in war tlme that It should be consigned to the Netherlands Overseas 
Trust, without whose permit the vessel could not pass the British patrols, 
held in efCect one requiring charterer to obtain such permit. 

In Admiralty. Suit against the schooner Malcolm Baxter, Jr., for 
breach of charter. Decree for respondent. 

This is a suit in rem in the admiralty against the schooner Malcolm Bax- 
ter, Jr., to recover freight prepald under the terms of a charter party entered 
Into between the parties on January 23, 1917. The claimant was the owner 
of the schooner, and the libelant the owner of a cargo of corn oil meal which 
they wished to ship to Holland. The charter party provided that the schoon- 
er should carry the cargo to Rotterdam and that the libelant should pay $38 
a ton; "fuU freight to be prepald in New York when vessel loaded, without 
discount, and earned retained and irrévocable vessel and/or cargo lost or 
not lost." Later it provided : "Cargo to be consigned to the Netherlands 
Overseas Trust of the Netherlands govemment. Any détention of the vessel 
by Great Britain or her ailles to count as lay days against charterers, if de- 
tained longer than forty-eight hours." It contai ned no exceptions in favor 
of the ship. 

■A permit had been issued by the Netherlands Overseas Trust on Novem- 
ber 14, 1916, to a Dutch firm, "Tlie Widow C'ieyndert," the real consignée, 
under which, however, the cargo was to be shipped "by one of the shipping 
companles affiliated by the Netherlands Overseas Trust," and which did not, 
therefore, cover the Baxter. On January 26, 1917, recogulzing the insutH- 
clency of this permit, the Widow Oleyndert applied to the Netherlands Over- 
seas Trust for another to allow the cargo to be shipped on the Baxter, upon 
which no action was deflnitely taken untU April 4th, when the Trust withdrew 
its original permit unless the cargo went forward by steamer. The British 
govemment had meanwhile decided to pass no saillug vessels with contra- 
band. which the cargo was. Between January 26th and shortly before April 

^É»For other cases séë same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexet 
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4th, this question had been in some doubt, and It does not certainly appear 
whether or not any saillng vessels had passed tlie blockade. 

Meanwhile the loading was eompleted early in February, and the libelant 
raade indépendant efforts to secure ttie neeessary permit througli the Widow 
Cleyndert, but, as has appeared, without success. As the lay days had long 
since expired, and as tliere appeared to be no prospect of the schooner's get- 
ting through the blockade, on March 29th, the libelant denounced the charter 
party and discharged the schooner early in April, under an agreement between 
the parties not neeessary to détail. 

The second article of the libel contained the following allégations explana- 
tory of the practice which obtalned in the forwarding of Dutch cargoes and 
In view of which the charter party was drawn: 

"That the allies, having enforced by this means an effectuai supervision 
over ail merchandise entering HoUand by sea, entered Into an agreement with 
the Is'etherlands govemment by whleh ail merchandise whatever should be 
conslgned to the Netherlands Overseas Trust Company, hereinafter ealled the 
Trust. The Trust, as libelant Is Informed and lielieves, is a corporation In 
the nature of a Chamher of Commerce for the kingdom of the Netherlands, 
acting under the control of the Dutch government, to which ail goods destined 
for HoUand by sea are required to be conslgned; the real interest in the mer- 
chandise being retained by the merchants dealing therein. Before the goods 
can be conslgned to the Trust, the pei-misslon of the Trust has, by agreement 
between the Trust and the British govemment, first to be obtained, and the 
permission so obtained constltutes a permit recognized by the AUied patrol 
Tessels and men of war, and requlres the captains of the AUied patrol ves- 
sels and men of war to permit the cargo to proceed to the Dutch port to which 
they are conslgned ; that in the absence of such permission the British gov- 
ernment treats such cargoes as contraband, and seizes and conflscates the 
same, and refuses to permit the vessel to proceed to her Dutch destination." 

TTie libelant's position rests upon the theory that the schooner was in de- 
fault, in that It had appeared that the voyage was impossible, and that it 
was idle to requlre of the clalmant performance which would not only hâve 
been frustrated, but would hâve Involved the parties in heavy losa. 

A. Léo Everett, of New York City, for libelant. 
Clarence Bishop Smith, of New York City, for claimant. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] There is no absolute certainty that the claimant would 
hâve failed in performance. That he was willing to try must be as- 
sumed, and if he is to be treated as in default it can only be upon the 
hypothesis that the Baxter could by no possibility hâve escaped the 
blockade. That her chances were very slight is true enough, but the 
conclusion in some part must rest in supposition, for perhaps some 
schooners did slip through, and she might hâve been one. When, as 
hère, the obligor remains willing, nothing short of certainty can im- 
pose upon him a default on the score of impossibility. Hence the 
case really f ails at the outset. 

[2] Passing this point, and assuming that the case is to be judged 
as though the Baxter had been restrained in her voyage by princes or 
peoples, the case is still with the claimant. I shall assume, without 
deciding, that the absence of any exception put the owners in default, 
though the voyage were frustrated by the restraint of princes ; stiU, 
viewing the charter party as a whole, it seems to me clear that in 
accepting any such risk the owners provided for their safety by the 
clause written into the charter party that the cargo should be con- 
sjgned to the Netherlands Overseas Trust This the libelant answers 
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by saying that the words mean no more than that the hill of lading 
should be in favor of the Trust, just as in an ordinary consignaient, 
The libel itself contains allégations which réfute that interprétation. 
The situation was this: No cargoes could go forward to Holland 
vvithout the consent of the Trust, which was the only agency trusted by 
Great Britain to distribute supplies to the Dutch. The Trust was not 
the true consignée in the usual sensé at ail ; ail it did was to insure to 
Great Britain's satisfaction that the cargoes should not leave Holland. 
As a part of the System the preliminary consent of the -Trust was 
necessary. With such a consent the ship could pass the British cordon ; 
without it, it would be stopped, if detected. 

There was, therefore, no conceivable reason for a clause, certainly 
intended to expedite the ship, which went no further than to provide 
for a consignment to the Netherlands Overseas Trust in the usual 
sensé. Such a provision would not bave helped the ship; rather it 
would bave excited suspicion, and promoted delays and eventual dis- 
charge in a British port, if, upon Seing overhauled by a cruiser, the 
bill of lading had shown the consignment of a cargo to whose entry 
the Trust had not consented. It is clear, therefore, that the provision 
must be read in the light of the surrounding facts, ail set forth in 
the second article of the libel, showing that the permit of the Trust 
was considered as a condition to a consignment of the cargo. 

An analysis of the succeeding clause, also written into the charter 
party, makes this conclusion stronger. It is provided that for any 
détention over 48 hours by Great Britain or her allies the charterer 
shall pay demurrage. Now, if it were intended that the cargo niight 
be consigned to the Netherlands Overseas Trust without its consent, 
this imposed upon the charterer a prohibitive risk. Such a consign- 
ment would not hâve protected the ship, but, on the other hand, would 
hâve stopped the voyage altogether. It was hardly intended that the 
charterer must go on indefinitely paying demurrage, yet it is hard to 
see how demurrage could stop, at least before the ship was dischargèd. 
What was intended was that she should be protected by a consign- 
ment fortified by a permit, which would shorten détention and insure 
the completion of the voyage. It is therefore unreasonable to sup- 
pose that, with such a provision in the charter party for demurrage, 
either party meant to attempt a venture, dépendent upon the ability 
of a sailing vessel to escape the British cordon, and to impose upon 
the charterer a vague and extremely onerous liability, if she did not. 

Hence from every view it seems to me clear that the consignment 
presupposed a preliminary permit, and this the libelant never procured. 
Performance of that covenant was a condition précèdent to perform- 
ance by the owners, who were not obliged to carry any cargo other 
than that described. Thus they are not in default, and the rule in The 

Gracie D. Chambers, 253 Fed. 182, C. G. A. applies. Indeed, 

since the default was the cause of the frustration of the voyage, it is 
not necessary to invoke the rule in that case, for, if the charterer de- 
f aults in his covenants, he is iri no event in a position to recover. 

The libelant's argument does not impress me, hased upon the im- 
probability of such a contract. I see no reason to suppose that it 
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anticipated any difficulty in getting the permit. The "Widow Cleyn- 
dert" had already got tiie permit of November 14, 1916, and it must 
hâve seemed an easy thing to secure the slight change necessary. Un- 
happily the gênerai situation had also changed, and performance had 
become impossible. That, under the hard rule which the charterer it- 
self invokes, would not excuse performance. Even if it would, the 
case would then stand with each party excused by impossibility of 
performance, in which event the rule in The Gracie D. Chambers would 
again apply. 

From the best possible aspect, therefore, that case controls, and the 
libel must be dismissed, with costs. 



THE ADRIATIC. 

(District Court, B. D. Pennsylvania. October 9, 1018.) 

Ko. 46. 

Shii'i-ing tg=351— Viot^atio:} of Cîiartek — "Controi, of Pbinces." 

TJnder the clause in a cliarter party excepting "eontrol of princes," 
a foreign stiip is released from tlie cliarter by tire actual exercise of suoh 
coutrol through réquisition by her home government, and a court of this 
counti-y cannot question the legality of its exercise. 

In Admiralty. Suits by H. Baars & Ce, a corporation, against the 
British steamship Adriatic and against W. H. Cockerline & Co., own- 
ers of the Adriatic. Sur trial hearing on libel, answer, and proofs. 
Decree for respondent. 

The ship was chartered to libelant; the charter party containing the 

f ollowing provisions : 

"20. The act of Gfod, * * » arrests and restraints of princes, rulers, 
and people, * » * excepted." 

"28. If vessel be requisitioned by the British admiralty, this charter Is to 
be Hull and void." 

The suit was for breach of such charter. On hearing of the case 
the British embassy appeared by counsel, who, as amici curiae, filed the 
following suggestions : 

(1) That the Britîsih steamship Adriatic was duly requisitioned by the 
Rritisli adniii'alty, which is an intégral part of the govei'nment of the TJnited 
Kingdo») of Oreat Britain and Irelnnd, by a notice dated the Sth day of No- 
vember, 191Û, served on lier owners, W. H. Cockerline & Co.. at Hull, England, 
on or about that date, l'ursuant to such réquisition the British consul gên- 
erai at Philadelphin. Pa., by order of the admiralty, gave instructions to the 
master of the Adi'iatic, on Xovemlier 23, Ifil."), as to the subséquent movements 
of the vessel. The ])eriod of the réquisition was indefinite, and after It be- 
came operative as aforcsaid the steamship Adriatic was continuously in the 
service of the British government until her loss at sea on or about October 
.3], 1916, and during that period she was operated solely under the orders and 
directions of the British admiralty. 

(2) That the steamship Adriatic was of British reglstry, and belonged to 
subjerts of Great Britain, and the réquisition of said steamship was a gov- 
ernmental action, by the government of Great Britain, and should not be tn- 
qiiired into by this court. 

®=»For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Disests & Indeïea 
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(3) That by reason of the sald réquisition the stftamship Adriatic was, at 
the tlme of the service of the proeess of this court in thèse causes, a vessel 
in the service of the British admlralty and under its direction and control, 
and as such was not subject to arrest or détention by proeess of this court. 

(4) That this court should décline to adjudicate thèse cnses, on the ground 
that they in volve the relations between the British government and the own- 
ers of a British steamshlp, and eall for a détermination by this court of the 
eftect of governœental acts of the British government, and are, in effect, an 
attempt on the part of the llbelants to hold the respondent llable for such 
acts. 

(5) That this court should décline to adjudicate upon any rlghts or daims 
of the llbelants as charterers of a British steamshlp against the sald steam- 
shlp or her owner, In so far as such rights or clalms arise ont of the réquisi- 
tion of the sald steamshlp by the British government. 

John C. Avery, of Pensacola, Fia., and Willard M. Harris, of Phila- 
delphia, Pa., for libelant. 

Kirlin, Woolsey & Hickox, of New York City, and Biddle, Paul & 
Jayne, of Philadelphia, Pa. (John M. Woolsey^ of New York City, and 
Howard H. Yocum, of Philadelphia, Pa., of counsel), for respondent. 

Frédéric R. Coudert and Howard Thayer Kingsbury, both of New 
York City, amici curiœ. 

DICKINSON, District Judge. This cause, as argued, présents 
many interesting features and advances many questions for discussion. 
We see no need, however, to discuss the case in other than its main 
features. As thus viewed the case is this : 

The respondent, as is frankly admitted, entered into a charter party, 
the contractual obligation of which was that the ship should render 
service to the libelant. The contract, however, contained the usual 
provision in the event of the interférence expressed in the phrase "con- 
trol of princes." The assertion of this control forbade performance 
and is given to excuse the default. The ship was requisitioned by the 
sovereign to whom her master and owners owed allegiance. The f act 
is not in dispute that there was the practical assertion of such authori- 
ty over the movements of the vessel. A question is sought to be rais- 
<d of the legality of the authority exercised in the respect of whether 
it extended to vessels outside the "home waters" of the sovereign. 
This question is set at rest by two considérations. One is that foreign 
law is a fact to be established by évidence, and that the authority as- 
serted existed under the foreign law has been established, not only by 
the weight of the évidence, but by the only évidence in the cause. The 
other is that — 

"No court [of one Jurlsdlction] will undertake to détermine whether the 
conduct of duly appolnted officers of [a foreign power] Is withln the scope of 
their delegated authority viewed as a question of the foreign municipal law. 
Either the conduct of the ofiBcials is authorized, in which case it has the only 
warrant of law possible, or it Is unauthorlzed, In which case it rests upon the 
foreign power flrst to repudiate it, and so to open the question of the effect of 
acts thereupon conceded to hâve been without warrant of law." The Florence 
H. (p. O.) 248 Fed. 1017. 

In the instant case the authority prompting the act of respondent is 
not only not repudiated, but the act is avowed to be in pursuance of 
the command of the sovereign, and the respondent supported in what 
was donc, and fuU responsibility for the act is assumed by the sover- 
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eign. The embassy, representing the sovereign, appears by counsel to 
présent this state of the facts to the court. 

The rule followed in hke cases prevails in this, that the court should 
dechne to adjudicate any claim of right advanced by the libelant which 
grows out of the requisitioning of the respondent vessel by the govern-, 
ment to which its master qnd owners owe the duty of obédience. 

A formai decree to carry this ruling into efïect may be submitted. 



OHIOAGO, M. & ST. P. RY. CO. v. DRAINAGE DIST. NO. 8 OF SHBLBÏ 

COUNTY, lOWA, et al. 

(District Court, S. D. lovva, W. D. August .^1, 1916. Supplemental 
Opinio]!, March 6, 1917.) 

No. 4013. 

1. CoNSTiTUTiONAi, Law ©=»284(2) — "DuE Peocess or Law" — Taxation. 

Taxation, gênerai or spécial, is a législative function, and it Is not 
nccessary to "due proccss of law" that the matter of assessment and 
levy shall ever come hefore a court, but it Is sufîlcient that at some stage 
in the proeeedings the parties affected shall hâve an opportunity to 
be heard. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Due Process of Law.] 

2. Removal of Causes <g=523 — Supplemental Opinion — Right or Removal 

— "Suit" — Transposition of Parties. 

TJnder a state statute establlshlng drainage districts, authorlzing them 
to construet drains and assess the cost on property beneflted, and giving 
the property owner a right of appeal from the assessment to the district 
court, such an appeal is a "suit," in which the appellant is défendant, 
wlthin the meaning of the Removal Act (Comp. St. 1916, § 1010). 

[Ed. Note. — For other définitions, see "Words and Phrases, First and 
Second Séries, Suit.] 

S. Removal or Causes iS=s3 — ^Right of Removal — Désignation of Pabties in 
State Coukt. 

A state statute cîinnot deprive a party of the right of removal by desîg- 
nating him as plaiutifC in a particular class of suits where he is essen- 
tially défendant. 

In Equity. Suit bv the Chicago, Milwaukee & St. Paul Railway 
Company against Drainage District No. 8 of Shelby County, lowa, thè 
Board of Supervisors of Shelby County, and Hans Broderson, George 
E. Miller, and N. H. Johnson, members of said Board, acting as and 
for Drainage District No. 8. On motion to remand to state couirt. 
Denied. 

J. N. Hughes, of Cedar Rapids, lowa, for plaintiff. 
Cullison & Cullison and E. S. White, ail of Harlan, lowa, for de- 
fendants. ; , 

WADE, District Judge. This case was transferred to this court 
from the district court of lowa in and for Shelby county, upon pétition 
of the plaintiff. It bas been submitted upon motion to remand. I 

(gssFor other cases see same topic & KEÏ-NUMBER in aU Key-Numtiered Digests & Indexes 
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can repeat with emphasis the langtiage of Judge Van Valkenburgh in 
Drainage District No. 19 v. C, M. & St. Paul Ry. Co. (D. C.) 198 
Fed. 253, iti wliich he .says: 

'■As stated at the outset, this qiie.stion Is attended by difïieiilties. It is a 
nfi.riilexing one, and \ve must concède that it Is not entlrel.y free froni doulit, 
feoliug, as we must, that it is hi.shly désirable that nuitters ot this nature 
.sliould, so far as possible, be dealt with in the courts of the state especially 
dosignated and more conveniently adapted to handle sueh proceedings." 

Many cases involving questions related to the questions at issue in 
this case hâve been decided by the fédéral courts and the Suprême 
Court of the United States, and yet the very question involved in this 
case has never been bef ore any court so far as I bave ascertained. 

Tlie question before Judge Van Valltenburgh in the Drainage District 
Case, supra, cornes nearer to this case than any other I hâve found, 
and yet there is a marked distinction, wliich distinction I feel is déci- 
sive in this case. In the Drainage District Case, it is said : 

"In its pétition for removal the défendant allèges that benefits amounting 
to $617.50 hâve been illegally, wrongfuUy, and iniproperly assessed against it, 
itnd tiiat the drainage district pi'oposes to construct a dltch along and across 
Ihe right of way and roadbed of petitioner, to its damage in the sum of 
$17,490." 

In bis opinion in this case Judge Van Valkenburgh quotes from 
In re Jarnecke Ditch (C. C.) 69 Fed. 161, as follows: 

"Whether a removal conld be had, if the sole issue prcsented by the re- 
inonstrants was the amount of the assessments, it is not neccssary to déter- 
mine." 

In the case at bar the only question involved is the assessment for 
alleged benefits. Neither before the board of supervisors, nor in this 
court, is there any question raised as to the jurisdiction of the board, 
or the regularity of the proceedings up to the time of the appraisement 
and assessment. In this proceeding there can be no question tried or 
determined as to the establishment of the drainage district, or the 
necessity therefor; it is simply and solely a question of the amount 
of taxes for spécial benefits which the plaintiff is required by the 
assessing body to contribute to the public improvement, and it is a 
question as to what tribunal shall détermine such amount under the 
peculiar provisions of the statutes of the state of lowa. Did this 
question involve any question of damages to the property, or any 
question of eminent domain, I would hâve no hésitation in holding 
that this court had jurisdiction. 

Another case which considers the questions involved, is County of 
Upshur V. Rich, 135 U. S. 467, 10 Sup. Ct. 651, 34 L. Ed. 196, where 
the défendants complained of taxes levied upon their land, and filed 
a pétition with the county court, asking that the same be reduced, and 
ihereupon filed a pétition to remove the case to the United States 
court, which was sustained by the Circuit Court, which ruling was 
reversed by the Suprême Court of the United States. It is true that 
the Suprême Court says in that case: 

"Even an appeal from an assessment, if referred to a court and jury, or 
merely to a court, to be proceeded in according to judlcial methods, may 
liecome a suit, within the act of Congress." 
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And yet I am not convinced that this proceeding cornes within this 
language of the court. Kansas City v. Hennegan (C. C.) 152 Fed. 
249, referred to by counsel, involved the question of condemnation of 
property for public purposes, and not the question of taxation. 

[1] Taxation, whether gênerai or spécial, is a législative function, 
and the power of the county in this case to levy taxes upon the plain- 
tiff's property was derived from the Législature. It is well settléd 
that the Législature may prescribe the mode by which taxes shall be 
levied and the amount determined. It may fix the tribunal, or des- 
ignate the body of men who shall act in making appraisement and as- 
sessment. It is not necessary to "due process of law" that the matter 
shall ever come before a court. AU that is necessary is that at some 
stage in the proceedings the parties affected shall hâve an opportunity 
to be heard. In the récent case of St. Louis & Kansas City Land Co. 
et al. V. Kansas City, 241 U. S. 419, 36 Sup. Ct. 647, 60 L- Ed. 1072, 
the Suprême Court of the United States says : 

"Wliere assessments are made by a polltical subdivision, a taxîng boara, 
or court, aeoording to spécial beneflts, the property owner is entitled to be 
heard as to the amount of bis assessment and upon ail questions properly en- 
tering into that détermination. 'If the Législature,' as hiis frequently beeu 
stuted, 'provides l'or notice to and hearing of each proprietor, at some stage 
of the proceedings, upon the question vvlmt proportion of the tax shall be assess- 
ed upon hls land, there is no taking of his property without due process of 
law.' Spencer v. Merehant, 125 U. S. ?A5. 355, 3-56 [8 Sup. Ct. 921. 31 L. Ed. 
Ta-îl : Paulson v. Portland. 149 U. S. 30, 41 [13 Sup. Ct. 750, 37 L. Ed. 637] ; 
Bauman v. Ross, 167 U. S. 548, 590 [17 Sup. Ot. 966, 42 L. Ed. 270] ; Goodrich 
V. Détroit [184 U. S. 432, 22 Sup. Ct. .';i>7, 46 L. Ed. 627], supra. What is meant 
by his 'proportion of the tax' is the amount which he should be required 
to pay, or vvith which his land should be charsed. As was said in Fallbrook 
Irrigation District v. Bradley, 164 U. S. 175 [17 Sup. Ct. 56, 41 L. Ed. 369], 
when it is found that the land of an owner bas been duly included within a 
benefit district, 'the right which ho thereafter lias is to a hearing upon the 
question of what is ternied the apportionment of the tax ; i. e., the amount 
of the tax which he is to pay.' See, also, French v. Barber Asphalt Paving 
Co., 181 U. S. .•^24, 341 [21 Sup. Ct. 625, 45 L. Ed. 879]. It is a very différent 
tliing to say that an owner may deniand as a constitutional privilège, not 
slmply an inqulry as to the amount of the assessment wiih which his own 
property should rightly be charged in the light of ail relevant facts, but 
that he should not be assessed at ail, unless the asscssments of other owners, 
who bave paid witliout (juestion and are not com]ilaining, shall be reopened 
and redetennined. ïhe Fourteenth Amendment affoi-ds uo basis for a de- 
mand of that sort." 

In Hagar v. Réclamation Dist., 111 U. S. 701, 4 Sup. Ct. 663, 28 L. 
Ed. 569, it is said: 

"TJndOubtedly, whore llfe and liberty are Involved, due process requlres 
that there l)e a regular course of judicial proceedings, which imply that 
the party to be affected shall bave notice and an opp;)rtunity to be heard; so, 
also, where tltle or poK.session of property is involved. But, where the taklng 
of proiierty is in the enforcement of a tax, the proceeding is necessarily less 
formai, and whether notice to him is at ail necessary may dépend upon the 
character of the tax, and the manner in which Its amount is determinable. 
The necessity of revenue for the support of the government does not admit of 
the delay attendant upon proceedings in a court ot justice, and they are not 
required for the enforcement of taxes or assessments. As stated by Mr. 
Justice Bradley, in hls concurring opinion in Davidson v. New Orléans [96 
Xj. s. 97, 24 L. Ed. 616] : 'In judglng what is "due process of law," respect 
luust be had to the cause and object of the taking, whether under the taxing 
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power, the power of emlnent domain, or the power of assessment for local 
Improvements, or some of thèse ; and If found to be sultable or admissible in 
the spécial case, it will be adjudged to be "due process of law," but if found 
to be arbitrary, oppressive, and unjust, it may be declared to be not "due 
process of law. 

The court also says : 

"But where a tax is levied on property, not speciflcally, but according to Its 
value, to be aseertained by assessors appointed for that purpose, upon such 
évidence as they may obtain, a différent principle cornes in. The officers, in 
estimating the value, act judicially ; and In most of the states provision Is 
made for the correction of errors committed by them, through boards of re- 
vision or equalization, sitting at deslgnated periods provided by law, to 
hear eomplaints res]>ecting the justice of the assessments. Tlie law. In pre- 
scrlbing the time when such eomplaints wlll be heard, gives ail the notice re- 
qulred, and the proceeding by whîch the valuation is detemiined, though it 
may be foUowed, if the tax be not pald, by a sale of the delinquent's prop- 
erty, is due process of law. In some states, instead of a board of revision or 
equalization, the assessment may be revised by proceedings in the courts 
and be there corrected, if erroneous, or set aside, if Invalid, or objections to 
the validity or amount of the assessment may be taken when the attempt 
is made to enforce it. In such cases ail the opportunity is given to the tax- 
payer to be heard respecting the assessment, which can be deemed essentlal to 
render the proceedings due process of law." 

In Kelly v. Pittsburgh, 104 U. S. 78, 26X. Ed. 658, it îs said: 

"Taxes hâve not, as a gênerai rule, in this country since its independence, nor 
in England before that time, been coUected by regular judic-ial proceedings in 
a court of justice. The necessities of goveniment, the nature of the duty to 
be performed, and the customary usages of the people hâve establlshed a 
différent procédure, which, in regard to that matter, is and always bas been 
due process of law." 

Now, with thèse established légal principles before it, the Législa- 
ture of lowa devised a plan for establishing drainage districts, and col- 
lecting taxes to pay for their construction. It provided for the estab- 
lishment of the district, as a separate proceeding, to be first completed; 
then it provided for the appraisement and the assessment ; then it pro- 
vided for a hearing by any one dissatisfied with the assessment. It 
could hâve provided lor this hearing before the board of supervisors, 
and, with proper notice and opportunity for hearing, it could hâve been 
made final, and would be due process of law ; but the Législature se- 
lected another tribunal, the district court of the state of lowa, and it 
conferred certain powers upon the district court which it did not 
previously possess. It made of the district court an assessing tri- 
bunal, to the extent, at least, that the court would hâve to hear testi- 
mony and consider the benefits to ail the land in the district, in order 
to détermine whether or not one tract of land was assessed more than 
its share of the beneiits. 

This is a proceeding unknown to either the common law, or to the 
courts' of chancery. The Législature directed that it should be tried 
by the court as "an action in equity" ; but the Législature of lowa has 
no power to prescribe forms of action for the courts of the United 
States. In the récent case of McLaughlin v. St. Louis Southwestern 
Railway Co., 232 Fed. 579, 146 C. C, A. 537, it is said: 

"Coun.sel then argue that the provision of tjiè Constitution and laws ot 
Arkansas, above clted, can be invokèd for the purpose of conferrlng jurisdic- 
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tion In equity upon the United States District Court, slttlng in Arkansas, to 
entertain the présent action. Tlie resuit of such a contention, if it may 
be maintalned, is to Iiold ttiat the people of Arlcansas, in framing a Consti- 
tution, and tlie General AssemWy thereof, in the enactment of laws, may 
enlarge or llmit the jurisdiction of the fédéral court sitting in e<iuity." 

It is f urther said : 

"The Code of lowa enacts that 'an action to détermine and quiet the tltle 
to real property may be brought by any one having or clalming an interest 
therein, whether in or out of possession of the same, against any person clalm- 
ing title thereto, though not in possession,' » * » implylng that the ac- 
tion may be brought against one in possession of the property. And such has 
been the construction of the provision by the courts of that state. Lewis 
V. Soûle, 52 lowa, 11 [2 N. W. 40O] ; Lees v, Wetmore, 58 lowa, ITO [12 N. 
W. 238]. If that be its meaning, an action like the présent can be maintaln- 
ed in the courts of that state, where équitable and légal remédies are en- 
forced by the same System of procédure and by the same tribunals. It thus 
enlarges the powers of a court of equity, as exercised in the state courts; but 
the law of that state cannot control the proceedings In the fédéral courts, so 
as to do away with the force of the law of Cougress declaring that 'suits in 
equity shall not be sustained in either of the courts of the United States, 
in any case where a plain, adéquate and complète remedy may be had at 
law,' or the constitutlonal right of parties in actions at law to a trial by a 
.iury. The state, it is true, may create new rights and prescribe the remédies 
for enforcing them, and, if those remédies are substantially consistent wlth 
the ordinary modes of proceeding in equity, there is no reason why they 
should not be enforced in the courts of the United States, and such we under- 
stand to be tlie effect of the décision in Qark v. Smith, 13 Pet. 195 [10 L. 
Ed. 123], and In re Broderiek's Wàll, 21 Wall. 503 [22 L. Ed. 590]." 

The court f urther states: 

"We hâve thus far assumed that the Constitution and laws of Arkansas, 
as above cited, conferred jurisdiction upon the state courts of Arkansas to 
enjcin the collection of taxes in cases like the one at bar ; tliat is, where the 
glst of the action is an assault upon an erroneous assessment of property for 
taxation. We refuse to assent to the proposition that, if they do, they can 
be made available for the purpose of conferring jurisdiction upon the 
United States District Court for Arkansas in a case like the présent one." 

The language above quoted, "The state, it is true, may create new 
rights and prescribe the remédies for enforcing them, and, if those 
remédies are substantially consistent with the ordinary modes of pro- 
ceeding in equity, there is no reason why they should not be enforced 
in the courts of the United States," is significant; but the remedy 
provided for by this appeal is not "substantially consistent with the 
ordinary modes of proceeding in equity." It is a proceeding never 
beard of in a court of equity, and in which a court of equity would 
hâve no jurisdiction, except as conferred by the statutes of the state 
of lowa. It seems to be clear that the Législature simply designated 
the district court as a médium of final détermination of the amount 
of taxes to he assessed, and that as to any property located in the 
state the procédure fixed by the statute must be f oUowed. 

It is needless to review the numerous cases defining what constitutes 
a "suit," within the meaning of the Removal Act (Act Aug. 13, 1888, 
c. 866, § 1, 25 Stat. 433 [Comp. Stat. 1916, § 1010]). Some of the 
•définitions would clearly include this proceeding, but they must be 
considered with référence to the particular controversy before the 
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court. It must be conceded, I think, that, if this proceeding is sulv 
ject to removal, every proceeding involving the taxation of property, 
either gênerai or spécial, is also removable. I sec no différence, in 
the principles involved, between the drainage législation and the légis- 
lation permitting spécial assessments for sevvers and paving, and I 
cannot bring myself to believe that this court bas jurisdiction of ail 
thèse proceedings. The Suprême Court of the United States in the 
Hagar Case, quoted above, says: 

'"ïlie necessity of revenue for tlie support of the government does not admit 
of the delay attendant upon proceedings in a court of justice, and they are 
not requlred for the enforcement of taxes or assessments." 

And I feel that, where the Législature bas provided that property 
owners may bave a right to appeal to the district court of the state, 
public policy requires that the trial should be had in the local tribunal, 
convenient to the field of inquiry. 

Much is said in some of the cases about the necessity of a broad 
construction of the statute, to enable nonresidents to avoid the effect 
of local préjudice ; but I cannot assume that there is any more danger 
of local préjudice in taxation of this kind than there is in the assess- 
ment of gênerai taxes for state, county, and city purposes, to which 
nonresidents must assent, without opportunity for hearing in the courts 
of the United States. 

While I am not without doubt in this ruling, the doubt is not suffi- 
ciently strong to justify me in retaining jurisdiction of this case, and 
the motion to remand will be sustained. 

Supplemental Opinion. 

Since filing the original opinion herein, I bave had before me, and 
hâve decided, the case of In the Matter of the Appeal of the Assess- 
ment of the Mississippi River Power Company, 241 Fed. 194, in the 
Eastern division of this district. This case involved ail the questions 
involved in the case at bar, except the single question as to whether 
the Chicago, Milwaukee & St. Paul Railway Company, being desig- 
nated by the lowa statute as the "plaintiff," can for the purpose of this 
motion to remand be considered a "défendant." It is true that the 
statutes involved in the two cases differ, but in essentials, in the con- 
troversies before the court, they are the same, and my opinion in the 
foregoing case, in conflict with my opinion previously filed in this case, 
is conclusive herein. 

[2J Now, upon further considération and deeper study of the re- 
maining question, as to whether the railway company can be consid- 
ered as défendant in this proceeding within the meaning of the Re- 
moval Act, I am convinced that it can and must be so considered. 
This conclusion bas been forced upon me, not by any spécifie words 
of the statutes involved, but rather by the reason and spirit of the 
law as construed by the highest courts. The Removal Act is founded 
in a purpose and is based upon the récognition of a right. The spirit 
of ail our législation providing for trials in court is that the parties 
shall be entitled to a trial in their own community, or as nearly in their 
own community as is practicable. Human expérience, and a knowl- 
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sdge of human nature, compels us to give récognition to the fact that, 
under certain circumstances and conditions, there are cases — some- 
times, on account of the parties ; at other times, on account of tlie ques- 
tions involved — in which a résident party, with a case tried in his 
own community, has sonie advantage over the nonresident or the 
party who is a stranger in the community. 

This statement in no manner refiects upon courts or juries ; it simply 
gives récognition to the fact that tribunals, whether courts or juries, 
are merely human, and that sometimes — rarely, it is true, but some- 
times- — human judgment and will are unconsciously influenced. ijut 
I think a stronger reason for granting the right of removal exists in 
the suprême importance of not only giving a man a f air trial in a 
tribunal unbiased and unaffected by local interest, préjudice, or par- 
ties, but in having every man feel that he has had a fair trial before 
a tribunal unbiased and unaffected by anything except the merits of 
the case. Therefore it was that Congress, in its effort to provide fair 
and just tribunals, and in its effort to maintain confidence in such tri- 
bunals, and in the results of trials, provided that, in cases involving 
substantial amounts, a citizen of one state should, when his rights were 
brought before the court in another state, hâve the privilège of trans- 
ferring the subject-matter of litigation into the courts of the United 
States for trial. 

The lavv covers ail "suits," and this is a "suit," as heretofore de- 
termined by me in the case above referred to. In the opinion in that 
case I hâve held that the Législature of lowa, in its gênerons treat- 
ment of persons whose property may be assessed for any purpose, 
provided that such person should, before the question as to whether 
his property was assessable at ail, and, if so, for what amount, hâve 
the right to a trial in a judicial tribunal, which trial is a "suit." 

[3] In the authorities quoted it will be found that the Suprême 
Court of the United States has specifically held that, once this right 
is given, the Législature cannot by any process or procédure, or by 
any désignation of parties or proceedings, affect the "right" conferred 
by Congress (not by the Législature) to hâve the cause removed to 
the proper court for trial. The Législature had the power to confer 
the "right" to a trial, and, having conferred that right, it had no 
power to limit any citizen upon whom the right was conferred to any 
spécifie tribunal to try out the issues. It could not do it directly ; it 
could not do it indirectly. It could not bar the right of removal by 
saying that the railway company in this case should be called the 
plaintiff, nor could it confer the right to removal by saying that it 
should be designated as "défendant." 

Now, stripped of forms and methods of procédure, the railway 
company in this case is the owner of property subject to taxation. 
The question as to whether it is subject to taxation is, under the is- 
sues in this case, as I understand them, settled; but the question 
as to the amount of taxes the property should bear, is in issue — a 
question of law and fact. It does not make any différence where the 
burden of proof is ; the thing that is transpiring in the court where 
the trial is held is an inquiry into the amount the railway company 
253 F.— 32 
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must pay to the other party to the suit, or through tlie other party to 
the suit, for certain purposes ; and ultimately, whichever f orm it 
may assume, the resuit of the judgment in this case is to fix a liability 
which the railvvay company must pay. 

In Hudson River Railway v. Day (D. C.) 54 Fed. 545, the court says : 
"He may be plaintiff in appeal, but he is défendant in the cause." 
And the court points out that at the beginning the railroad company 
"was the actor," just as in this case the county in the beginning "was 
the actor." It is further pointed out that it (the railway company, 
there; the county hère) "originated the initiatory steps which led 
to the award which is now on appeal from the judgment of a lower 
tribunal. It invoked the exécution of the law, as against the land- 
owner, and it was, and is, in fact the plaintiff." 

In Mason City & Ft. Dodge Railway v. Boynton, 204 U. S. 570, 
27 Sup. Ct. 321, 51 L. Ed. 633, the Suprême Court of the United 
States says : 

"And It Is obvions that the word 'défendant,' as there used, Is dlreeted to- 
ward more Important matters than the burden of proof or the right to open 
and close. It is quite conceivable tliat a state enactment might reverse the 
names whleh, for the purpose of removal, this court might think the proper 
ones to be applied. In condemnation proceedings the words 'plaintiff and 'de- 
fendant' can be used only in an uncommon and libéral sensé. The plaintlfC com- 
plains of nothing. The défendant dénies no past or threatened wrong. Both 
parties are actors; one to acquire title, and the other to get as large pay 
as he can." 

Hère both parties are "actors" — the one party exercising its power 
and duty to make a public improvement, and to compel the other 
party to pay its share of the cost of such public improvement; the 
other party insisting that it shall pay only a portion charged against it. 

I hâve looked carefully, and find that the courts hâve given little 
considération to the question hère involved. But it is my judgment 
that, when Congress limited the right of removal to the "défendant," 
it based such limitation upon the theory that a party, résident or non- 
resident, who voluntarily appeared in a state court when he had a 
choice of jurisdictions, should not be permitted to ask for a transfer 
of his case out of that court, and if the railway company in this case, 
being a nonresident, could hâve gone directly into the United States 
court, as it could in any ordinary action against a résident of lowa, 
then, of course, it would be estopped from asking removal herein, be- 
cause it had voluntarily chosen its forum ; but the right conf erred by 
the Législature gave it no such power. It proceeded in the only way 
authorized by the Législature. There was no "suit" possible until 
it had perfected its appeal, but instantly the appeal was perfected, 
there was a "suit," and in the spirit of the law, I beheve that it ought 
to hâve, and I believe that it has, the right to remove the case for trial. 

If the Législature of lowa had enacted that, after the détermi- 
nation by the board of supervisors of the amount of the tax, any prop- 
erty owner would hâve the right, by proceeding in a court of com- 
pétent jurisdiction, to hâve the proceedings reviewed in an action 
in equity, the railway company certainly could hâve brought its pro- 
ceeding in this court. The Législature in effect did grant the property 
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owners this very thing — a trial de novo in an equity proceeding in 
a court of compétent jurisdiction. It could not, by designating the 
procédure for getting into court an "appeal," destroy the right which 
Congress gave to the plaintiff, a nonresident of the state, to hâve its 
case tried in the United States court. In any event, under the au- 
thorities cited in my opinion in the Keokuk Case (D. C.) 241 Fed. 
194, if there is any doubt, the motion to remand should be denied, 
because the other party has the right of appeal, and the railway Com- 
pany has not ; and I am a firm believer in putting a case, if possible, 
in shape where the parties may hâve the final judgment of the high- 
er courts. 

Now, this overrules my previous opinion in this case. Order wilî 
be entered accordingly. 
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1. MuNiciPAi. Corporations iS=680, 681(7) — Statutobt Powers — Contracts 

wiTH Street Railscabs. 

Gen. Code Ohio, §§ -3768-3777, 0101-!)139, as construed by both state 
and fédéral courts, confer on munleipul corporations fuU power to enter 
loto contracts for the maintenance and opération of street railway Unes. 

2. Carriers <S=»12(9) — Charges — Franchise — Régulation. 

A municipal ordinance, passed under statu tory authority, granting a 
franchise for a stated term to a street rallroad company, and fixing a 
rate of fare to endure during that term, when accepted by the company, 
créâtes a contract mutually binding and unalterable during the term, 
except by consent of both parties. 

3. Carriers ©=s1 — Power to Rbgulate — Regula-Tion — Street Railway 

Fares — Contracts Resi'ectino Rates. 

The Législature of a state may, unless restrained by the state Constitu- 
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rallroad company, elther by an enactment of its own, or by delegatlng 
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The courts cannot relleve a street rallroad company from performance 
of a valid franchise contract by which it agreed to operate its road at a 
fixed rate of fare, on the ground that because of changed conditions 
such opération would be at a loss, and the company would be deprived 
of its property wlthout due process of law. 

5. Courts iê=5280 — Jurisdiction of Fédéral Courts — Fédéral Question. 

When no real or colorable, but only a fraudulent and flctltlous, fédéral 
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any purijose, and it is duty of court of Its motion to refrain from exercising 
jurisdiction. 

6. Courts (S=>282(1) — Jurisdiction of Fédéral Courts — Fédéral Que.stion. 

Eveu when a tlireatened act may be an inipairment of a contract or 
a deprivatlon of property wlthout due process of law, still, If the only 
means threatened to be used are resort to the courts or légal proceedings, 
a case is not stated withln the Jurisdiction of a fédéral court as involvlng 
a constitutional question. 
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In Equity. Suit by the Columbus Railway, Power & Light Com- 
pany against the City of Columbus, Ohio, George J. Karb, Mayor, 
and others. On motion by complainant for preliminary injunction, 
and by défendants to dismiss. Injunction denied, and bill dismissed. 

Henderson & Burr, of Columbus, Ohio, for plaintiff. 

Henry L. Scarlett, City Atty., of Columbus, Ohio, for défendants. 

WESTENHAVER, District Judge. This cause has been heard and 
submitted on complainant's application for a preliminary injunction, 
based on its verified bill and affidavits, and on défendants' motion 
to dismiss for want of jurisdiction, and because a valid cause of action 
in equity is not stated. Thèse respective motions hâve been elabo- 
rately argued, both orally and by briefs. Due considération has been 
given to the many authorities cited and the several contentions made, 
but this opinion will deal only with such as seem to me vital and con- 
trolling. 

The complainant is a corporation organized under the laws of the 
state of Ohio. The défendant, the city of Columbus, is a municipal 
corporation of the state of Ohio, and the other défendants are its 
mayor, menibers of its council, and other city officiais. Complain- 
ant owns and opérâtes a System of street railways within the city of 
Columbus, and is engaged in manufacturing and selling heat, light, 
and power to the inhabitants of the city and to industrial plants txiere- 
in and adjacent thereto. 

Complainant's street railway lines hâve been constructed, maintain- 
ed, and operated by virtue of certain grants or franchises. Thèse 
are embodied in two ordinances duly enacted by the proper author- 
ity of the city of Columbus. The principal franchise, called the 
"blanket franchise," is Ordinance No. 17801, passed February 4, 1901 ; 
and the other, called the "Central Market franchise," is Ordinance 
No. 17802, passed January 21, 1901. In addition, complainant claims 
to own a perpétuai franchise on certain streets ; but the provisions 
thereof are not material to any question now to be decided. Both 
franchises are for terms of 25 years and will not expire, by their 
terms, earlier than the year 1926. They require the grantee to carry 
passengers for a single cash fare of 5 cents and to sell tickets in pack- 
ages of 8 for 25 cents, and to give universal free transfers upon the 
payment of a 5-cent fare or the présentation of one of thèse tickets. 

Complainant's bill allèges, and the supporting affidavits clearly show, 
that the cost of operating thèse street railway lines has greatly in- 
creased during the présent war, owing to the rise in price of coal, 
materials, supplies, and labor. As a resuit of this increased cost, the 
net earnings from the opération of the street railway line for the 
year ending June 30, 1918, after deducting taxes, operating expens- 
es, and a proper charge for dépréciation, were only $301,987. Thèse 
earnings are insufficient by the sum of $31,000 to pay interest on out- 
standing bonds, and are sufficient to allow a net return of only 414 
per cent, on the actual value of the capital invested in the street rail- 
way System. The value of this property, it is alleged, is $12.000,000, 
and the par value of the bonds issued and outstanding is $7,225,000. 



COLUMBUS RY., POWER & LIGHT CO. V. CITY OF COLUMBUS 501 

In Jiine, 1918, complainant's street railway employés demanded 
\an increase in wages, and, in order to avoid a strike, the controversy 
between the complainant and its employés was submitted to the Na- 
tional War Labor Board for décision. This board, on July 31, 1918, 
made an award granting to the employés an average increase of 50 
per cent, in the rate of wages hitherto being paid. Complainant 
abided by this décision and granted the increase thus awarded. The 
amount of this increase, it is estimated, will be for the ensuing year 
$560,000, and as a resuit thereof it is estimated that the gross earn- 
ings will fall short of paying operating expenses, taxes, and a proper 
allowance for dépréciation by approximately $250,000. This leaves 
no net income, either to pay interest on outstanding bonds or divi- 
dends on capital actually invested. 

Complainant allèges that thèse facts were twice brought to the at- 
tention of the city council of défendant, and request made for permis- 
sion to increase the rate of fare above that fixed by thèse franchise 
grants, so as to permit the earning of a reasonable return on the in- 
vested capital. This request being either denied or ignored, complain- 
ant on yVugust 20, 1918, filed with défendants a communication in 
writing, stating that it would henceforth discontinue the selling of 8 
tickets for 25 cents and the giving of universal transfers, and that 
it surrendered, reHnquished, and canceled its two franchises; that 
it would no longer operate cars thereunder; that it would thereafter 
consider itself a tenant by sufferance only on the streets, and would 
withdraw therefrom whenever notified so to do by the city, but that 
until so notified, and in order not to deprive the traveling public of 
service, it would continue to operate its lines, not under thèse fran- 
chises, or either of them, but at a rate of fare to be fixed by itself. 
It thereupon fixed the rate at 5 cents for cash fare and made a charge 
of 1 cent for each transfer to be issued, discontinuing the sale of 8 
tickets for a quarter and free transfers. This rate thus established 
lias been in force since August 20, 1918. 

On the same day as this communication in writing was filed, the 
bill herein was also filed. This bill, as well as the amended bill filed 
September 3, 1918, states that the défendants threaten, and will, 
unless restrained, attempt to force complainant, to continue to oper- 
ate thèse Street railway lines in accordance with the terms of thèse 
two franchise grants. The nature of the threats made and the means 
to which it is expected the city will resort to enforce its threats are 
not stated or shown. 

Complainant's bill also allèges and shows that, in addition to its 
Street railway business, it is engaged in manufacturing and selling 
electricity for beat, light, and power. The capital invested there- 
in, the earnings thereof, and the franchise rights are not disclosed. 
The city of Columbus and its suburbs, it is alleged, contain a pop- 
ulation of more than 250,000 ; that it is a large Industrial manufac- 
turing center, in which are situated shops, factories, and plants; that 
many of thèse persons and plants are employed in the making of 
various kinds of munitions and war materials necessary to the pros- 
ecution of the war; that within the territory served by complainant's 
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Street railway Unes, and by its heat, light, and power, is located a 
military barracks, in which are quartered more than 100,000 recruits 
per annum. Ail thèse, it is said, are dépendent upon the street rail- 
way service, and on the heat, light, and power furnished by com- 
plainant. The discontinuance or impairment of this service would 
cause great harm to the government of the United States, to the 
people of the city of Columbus, and to ail persons dépendent thereon. 

Complainant's amended bill allèges, and the supporting affidavits 
show, that it has in progress a plan to enlarge its heat, light, and power 
business, and that it is necessary to buy and install new equipment 
for this purpose, and that, in order so to do, it is necessary to raise 
new capital, which it is unable to do because of the low rates of fare 
fixed for street railway service. 

Such in substance and in brief is the case made upon which the 
jurisdiction of this court is invoked and a preliminary injunction is 
asked. Complainant urges that any action of the city or its officiais 
compelling the continuance of street railway service on the terms of 
thèse franchises at less than cost, or at a loss, is depriving it of its- 
property without due process of law, in violation of the due process 
clause of the Fourteenth Amendment. This position is supported 
by two lines of argument. One is that the fare provisions of thèse 
franchises amount only to a législative fixing of a rate of fare for 
transportation service, and cannot be enforced when conditions bave 
so changed that this rate of fare does not yield a fair return on the 
capital actually invested. Another is that, even if thèse franchises 
were mutually binding contracts when entered into, they are no longer 
enforceable because of the conditions produced by a state of war. 
From thèse positions it is argued that complainant has the right 
to treat thèse franchise contracts as terminated, and having, by its 
communication in writing to the city, so declared, it becomes and is 
thereafter a tenant by sufïerance only in the streets, subject to éjec- 
tion at will by the city, but that, while the city refrains from so eject- 
ing it and permits street railway service to be given, complainant 
has the right to insist upon a rate of fare which will yield a fair re- 
turn on the capital actually invested, and that any effort of the city 
to compel service on terms which will deprive it of this fair return 
is depriving complainant of its property without due process of law. 
It is, of course, insisted that the 5-cent straight fare, with a charge 
of 1 cent for transfer, is the rate necessary to yield that fair return 
on the capital actually invested, and is therefore a reasonable rate. 

Défendants urge that the averments of the bill do not présent a 
real and colorable, but only a fictitious and fraudulent, fédéral ques- 
tion, under the due process of law clause of the Fourteenth Amend- 
ment, and that, therefore, inasmuch as there is no diversity of citizen- 
ship, this bill should be dismissed for want of jurisdiction, and, fur- 
ther, that the bill does not state a valid cause of action in equity, such 
as entitles complainant to any relief. ; 

[1] The primary and controlling question, in my opinion, dépends 
on the nature of the relation created between the complainant and the 
city hy thèse franchise grants. This relation is settled beyond con- 
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troversy by numerous décisions of the Suprême Court of Ohio and of 
the Suprême Court of the United States, The statute law of Ohio in 
force when thèse ordinances were passed were sections 2501, 2502, 
2504, 2505, 2505b, 3443, 3443—12, Bâtes' Annotated Statutes of Ohio. 
They are copied in fuU in the margin in Cleveland v. Cieveland City 
Ry. Co., 194 U. S. 531-534, 24 Sup. Ct. 756, 48 L. Ed. 1102. Theseï 
sections, shghtiy différent only in phraseology, are now sections 3768 
to 3777 and 9101 to 9139 of the Ohio General Code. Cases constru- 
îng thèse sections, and defining the rights and burdens created by 
franchise ordinances, such as are now under considération, are the 
following: Railway Co. v. Village of Carthage, 36 Ohio St. 631, 634; 
City of Columbus v. Street R. R. Co., 45 Ohio St. 98, 12 N. E. 651 ; 
Interurban Co. v. Cincinnati, 93 Ohio St. 109, 112 N. E. 186; Cleveland 
V. Cleveland City Railway Co., 194 U. S. 517, 24 Sup. Ct. 756, 48 E. 
Ed. 1102; Cleveland v. Cleveland Electric Ry. Co., 201 U. S. 529, 26 
Sup. Ct. 513, 50 E. Ed. 854; Cleveland Electric Railway Co. v. Cleve- 
land, 204 U. S. 116, 27 Sup. Ct. 202, 51 E. Ed. 399. 

[2] The holding of ail thèse cases is uniform. Of them the leading 
one is Cleveland v. Cleveland City Railway Ce, 194 U. S. 517, 24 Sup. 
Ct. 756, 48 E. Ed. 1 102. The law as settled by thèse cases is that the 
Législature has by thèse sections delegated to municipal corporations 
fuU power and authority to enter into contracts for the maintenance 
and opération of street railway lines ; that whatever the city in f act 
does pursuant thereto is the act of the state and is mutually binding 
upon the parties. Franchise grants for fixed terms not exceeding 25 
years, and for a fixed rate of fare to continue during the term of such 
grants, may lawfuUy be made by the city under this législative délé- 
gation of power. If the city passes an ordinance purporting to grant 
a franchise for a fixed term, with a rate of fare to endure during 
that term, and this ordinance is accepted, expressly or impliedly, a 
contract is engendered mutually binding and unalterable, except by 
the consent of both parties, during the term thereof . 

In Cleveland v. Cleveland City Railway Co., 194 U. S. 517, 24 Sup. 
Ct. 756, 48 L. Ed. 1102, ail thèse rules are fully stated and upheld. 
The question there was whether or not the ordinances under consid- 
ération had in fact created a contract at a fixed rate of fare for a, 
definite term, thereby extinguishing a right reserved to the city in 
earlier ordinances of increasing or diminishing the rate of fare. Mr. 
Justice White, delivering the opinion, says (194 U. S. 536, 24 Sup. Ct. 
763, 48 L. Ed. 1102): 

"In reason, the conclusion that contracts were engendered would seem to 
resuit from the fact that the provisions as to rates o£ fare were fixed In 
ordinances for a stated time, and no réservation was made of a right to 
alter; that by those ordinances existing rights of the corporation were sur- 
rendered, beneflts were conferred upon the public, and obligations were im- 
posed upon the corporations to continue those beneflts during the stlpulated 
time. When, In addition, we consider the spécifie référence to limitations 
of time which the ordinances eontained, and the fact that a wrltten accept- 
ance by the corporations of the ordinances was required, we can see no escape 
Irom the conclusion that the ordinances were Intended to be agreements bind- 
ing upon both parties deflnitely fixing the rates of fare whlch mlght be 
thereafter charged. Taklng ail the circumstances above referred. to int» 
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account, the case before us clearly falls within the nile as to the binding 
cliaraeter of agreements respectlng rates applied in Détroit v. Détroit Citi- 
zens' Street Kailway Company, 184 U. S. 368 [22 Sup. Ct. 410, 40 L. Ed. 5Î)2J, 
and approvingly referred to in Knoxville Water Co. v. Knoxville, 1&9 U. S. 
434, 437 [23 Sup. Ct. 531, 47 L. Ed. 887]." 

The other cases are equally in point, and, inasmuch as no conflict 
exists therein, a review of them is unnecessary. Numerous cases il- 
lustrating and applying the same rule are contained in the United 
States Suprême Court Reports arising under municipal ordinances of 
other States. A citation of them is for the same reasons superfluous. 

[3] Complainant's further contention that the fare provision of 
thèse franchises is only a législative régulation of the charge for serv- 
ice is also shov^fn by thèse authorities to he untenable. There are cited, 
in support of this contention, Milwaukee Electric Railway Co. v. Wis- 
consin Railroad Commission, 238 U. S. 174, 35 Sup. Ct. 820, 59 L,. 
Ed. 1254, and other kindred cases. Thèse cases establish a différent 
principle and belong to a différent class. The right to regulate the 
charges for a public service is, as shown by thèse cases, a govern- 
mental f unction, and a municipality bas not the power by contract to 
deprive a state of that power, unless expressly authorized so to do. In 
determining whether or not a state, through its agent, a municipality, 
has authorized and permitted this governmental power to be contracted 
away, ail doubts will be resolved in favor of the public and against the 
alleged surrender of power. No question is made but that the Légis- 
lature of a state may, unless restrained by state Constitution, contract 
away this power, either by an enactment of its own or by delegating 
to the municipality power so to do. The Milwaukee Case only holds 
that, applying thèse principles, it did not clearly and unmistakably ap- 
pear that the state had contracted away this function of the govern- 
ment, or had delegated to the municipality the power to contract it 
away. 

The cases already cited show that as regards Ohio the state has 
delegated to municipalities f uU power to make a binding contract fixing 
for a definite term the rate to be charged for this service, and has 
thereby disabled the municipality, if not itself, from altering or chang- 
ing that rate during the fixed term. The law of Ohio is, as was said 
by Mr. Justice White, of the same kind as that of Michigan and In- 
diana. See City Railway Co. v. Citizens' Street Railroad Co., 166 
U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114; Détroit v. Détroit Citi- 
zens' Street Railway Co., 184 U. S. 368, 22_Sup. Ct. 410, 46 E. Ed. .592. 

No question is made but that the franchise grants now being consid- 
ered did by their terms purport to create a binding contract as to the 
rate of fare for a term of 25 years. It follows from this settled law 
that a contract has been engendered, mutually binding upon the city 
and upon the owner of thèse franchises, that this contract requires the 
owner during the entire term of 25 years to furnish street railway 
service at the rates of fare therein provided, and that neither the com- 
plainant nor the city during this term has the right to change or alter 
that rate without the consent of the other. 

The impairment of contract and the due process of law clauses of 
the Constitution hâve often been invoked to prevent cities from im- 
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pairing franchise grants, or forcing a réduction in the contract rate, 
and the courts hâve uniformly, despite ail criticism, sustained and up- 
held them, and, in so doing, hâve vindicated the law. It is equally the 
duty of the courts to uphold thèse contracts and vindicate the law 
when it is the grantee therein, and not the city, which is seeking to 
change the terms thereof without the consent of the other party. It 
is of primary importance that contracts should be upheld by the 
courts, for the right to contract and the binding obligation of contracts 
once made lie at the foundation of ail public and municipal law. 

This proposition is really controlling of ail questions argued, but a 
brief considération of some other questions should, perhaps, also be 
made. 

[4] One proposition strongly urged is that a steam or street rail- 
way cannot be compelled by injunction or mandamus to operate ail or 
a part of its System at a loss, and that any effort so to do is depriving 
it of its property without due process of law. In its final analysis, this 
proposition means that courts will not enforce a valid and binding 
contract, if so to do will inllict loss upon one of the contracting par- 
ties. Manifestly the proposition, when thus baldly stated, will not 
be contended for. Obviously, then, the cases cited in which courts 
hâve refused to grant an injunction or a mandamus to compel the 
opération of ail or a part of an unprofitable steam or street railway 
System turns upon différent facts from those hère présent. 

Bricfly, and without reviewing at Icngth the many cases cited, the 
law on this proposition, as 1 understand it, may be summed u]i as fol- 
lows : If a railway Company is under a statutory or a contract duty 
to maintain and operate a line, it will be compelled by injunction or 
mandamus so to do, even though the further opération should be at 
a loss. It is only when there is no valid or binding obligation to con- 
tinue opération that the company may, at its discrétion, abandon an 
unprofitable line or branch. If there is a binding obligation to main- 
tain and operate a part of a System, it is questionable whether that 
part or branch can ever be abandoned, unless the losses inflicted by 
its continued opération are such as will wreck the entire System. On 
the other hand, if the opération of a railway line cannot be continued, 
owing to insolvency, a court will not by mandamus or otherwise try 
to compel its further opération ; and this is particularly true, if its con- 
tinued opération will perform no useful public service. This refusai 
of the courts to interfère does not proceed on the view that the Com- 
pany had a right to abandon the opération of an unprofitable System, 
or of an unprofitable hranch. If there is a statutory or contract duty 
to maintain and operate, this obligation still remains in law, just as 
a debtor's obligation to pay his debts remains after he bas become in- 
solvent; but a court will not attempt to compel by mandamus or oth- 
erwise that which is manifestly futile and impossible, for a court has 
no means of providing capital to operate an insolvent railway Com- 
pany, or to continue its opération after it has become insolvent. This, 
it seems to me, is ail that can be claimed for the statement found in 
some cases that a court will not compel' a continued opération at a loss 
of a railway line or branch. 
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The true rule, with its limitations and exceptions, îs, in my opinion, 
fully stated in Southern Railroad Co. v. Hatchett, 174 Ky. 463, 192 S- 
W. 694, L. R. A. 1917D, 1105, note L. R. A. 1915A, 549. Illustrating 
and supporting thèse statements and conclusions are the following: 
Northern Pacific Railroad Co. v. Washington Territory, 142 U. S. 
493, 12 Sup. Ct. 283, 35 L. Ed. 1092 ; Interurban Co. v. Cincinnati, 
93 Ohio St. 109, 112 N. E. 186; State ex rel. v. Black Diamond Co., 
97 Ohio St. 24, 119 N. E. 195; Fort Loramie v. Gress (Ohio C. C 
A., not reported); State ex rel. v. Bridgeton & M. T. Co., 62 N. J. 
Law, 592, 43 Atl. 715, 45 L. R. A. 837; State ex rel. v. Spokane 
Street Railway Co., 19 Wash. 518, 53 Pac. 719, 41 L. R. A. 515, 67 
Am. St. Rep. 739; City of Potwin Place v. Topeka R. R. Co., 51 Kan. 
609, 33 Pac. 309, 37 Am. St. Rep. 312; Paige v. Schenectady R. R. 
Co., 178 N. Y. 102, 70 N. E. 213. 

Thèse conditions are not présent in this case. The complainant 
does not allège insolvency, or make any showing of inability to per- 
form the terms of its contract. Its showing merely is that opération 
for the year ending June 30, 1918, yielded only 4^4 per cent, net re- 
tum on capital actually invested, after deducting operating expenses, 
taxes, and a reasonable allowance for dépréciation, and that opération 
during the year ending June 30, 1919, at the increased wage schedule,. 
will resuit in a loss of $250,000 on opération alone. 

Thèse statements, it will be noted, apply only to the street railway 
part of complainant's business. Furthermore, this is not an applica- 
tion by the city for a mandamus, or a mandatory injunction, to compel 
continued opération under présent conditions, nor a suit to compel 
spécifie performance of a harsh and unconscionable bargain. Com- 
plainant hère is seeking an injunction to protect it in a manifest and 
plain violation of its contract. Consequently the rules of law under 
which courts hâve refused to compel the opération of an unprofitable 
railway branch, or the performance of an unconscionable contract,. 
hâve no pertinency. 

Complainant further contends and urges that it has the right to end 
thèse franchise contracts because of new conditions, not foreseen 
when they were entered into ; that is to say, the war and the increased 
cost of opération due to the war. In support of this proposition are 
cited the following: The Kronprinzessin Cecilie, 244 U. S. 12, ZT 
Sup. Ct. 490, 61 L. Ed. 960; Krell v. Henry, [1903] 2 K. B. 740; 
MetropoHtan Water Board v. Dick, Kerr & Co., Appeal Cases, H. of 
L. 119, [1917] 2 K. B. 1; Liston et al. v. Owners of Steamship Car- 
pathian, [1915] 2 K. B. 42, 112 Law Times Reports, 994. 

In my opinion, neither the facts of thèse cases nor the rules of law 
announced therein hâve any application to this situation. The Kron- 
prinzessin Cecilie involves no question, except whether its owners were 
excused on July 31, 1914, from continuing its journey to Bremerhaven,. 
GeiTTiany, in view of the prospects of war and seizure. It was con- 
tended that, inasmuch as war had not been declared, and that perhaps 
the journey might hâve been completed without seizure, the contract 
of the vessel's owner to carry gold and deliver it in Europe might still. 
hâve been possible of performance. It was not denied that actual 
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seizure as a resuit of war would hâve discharged the contract, because 
making it impossible of performance, and the court held that the im- 
minence of such seizure was so apparent that due prudence justified 
the master of the vessel in returning to the United States. 

In Krell v. Henry the parties had made a lease of Windows over- 
looking the Pall Mail for June 26 and 27, 1902, when the King's coro- 
nation procession was to take place. Owing to illness, the corona- 
tion procession was postponed. It was held that, notwithstanding the 
lease did not ref er to the spécifie use for which the premises were be- 
ing hired, namely, to view the coronation procession, and did not pro- 
vide for ending the contract if for any reason it did not take place, the 
parties had made the lease in view of the expected coronation proces- 
sion, and that the unforeseen and unprovided-for contingency of its 
unavoidable postponement excused the lessee from payment. This 
case is of that class which holds that a destruction of the subject- 
matter of a contract, or of a basis mutually assumed by the parties 
when entering into it, puts an end to the respective obligations. 

In Metropolitan Water Board v. Dick, Kerr & Co. a contracter had 
agreed to construct a part of a water System within six years, and, 
after beginning work thereon, his equipment and the site upon which 
he was to do the construction work was seized by the military author- 
ities of Great Britain for war purposes. Obviously hère was a vis 
major, rendering impossible the further performance of the contract 
into which the parties had entered. It was impossible to proceed fur- 
ther. 

No such conditions are hère présent. The performance of thèse 
franchise contracts has not been made illégal nor rendered impossible 
by any superior power. War conditions, it is true, hâve made the per- 
formance of them more burdensome and expensive, so far as the facts 
iiow presented tend to show. The war has in a différent degree, per- 
haps, affected the performance of many, if not the larger part, of out- 
standing and unexecuted contracts between citizens of the United 
States ; yet it would be a strong proposition to say that ail such con- 
tracts are thereby rendered void, or voidable, at the option of the losing 
party. 

The increased cost to complainant of performing its franchise con- 
tracts difïers only in degree and quality from that due to other économ- 
ie causes prevailing since they were made. If the war or économie 
changes had decreased the price of coal, materials, supplies, and labor, 
it would not be urged upon any one that the city would hâve the right 
to déclare null and void thèse contracts, or the fare provisions therein, 
and establish a new rate in accordance with new conditions ; and if 
the city should take such a position, it would be met, and justly, with 
an injunction on the ground that such action impairs the obligation 
of a valid and hinding contract. 

In order to make applicable the principles of law urged in this 
connection, it would be necessary to show that war or military au- 
thority had directly interfered in such a manner as to make thèse con- 
tracts illégal or impossible of performance. Nothing less than the 
équivalent of actual seizure by military authority, or a direct and 
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forcible intervention, such as prevents further performance, would 
bring tiie case wilhin the opération oi thèse rules. 

Complainant also invoi<es the rule announced in thc majority opin- 
ion in Denver Union Water Co. v. Denver, 246 U. S. 178, 38 Sup. 
Ct. 278, 62 L. Ed. 649, decided by the United States Suprême Court 
March 4, 1918. That case, in my opinion, has no application. There 
the Denver Union Water Company had constructed and operated 
its plant under a franchise expiring in 1910, and thereafter, during a 
certain period, it remained a tenant by sufferance, with the right on 
its part to discontinue service and remove its pipes and hydrants from 
the streets, and with the right and power of the city at any time to 
compel the removal thereof. Later an ordinance was passed to regu- 
late the terms and conditions, including charges, upon which the wa- 
ter Company should continue to perform its public service. It was 
not held that the owner of a water system with an expired franchise, 
the property of which is subject to éjection at the will of the city, 
has a right to complain under the due process of law clause because 
the terms and conditions under which service is rendered in that 
situation does not yield a fair return on the capital invested. It was 
held that the so-called regulating ordinance granted a new franchise 
of indefinite duration, terminable either by the city or the company 
at such time and under such circumstances as may be consistent 
with the duty that was owing by both to the inhabitants of Denver, 
and while this new franchise of indefinite duration remained unde- 
términed by the city, the water company was entitled to enjoin the 
rate fixed for service because not yielding a faîr return on the cap- 
ital actually invested. This, it was said, deprived the company of 
its property without due process of law. If the regulating ordinance 
had not been construed as granting a new franchise of indefinite 
duration, but had merely been one forbidding a charge higher than 
a certain rate during such time as the water company saw fit to leave 
its pipes and hydrants in the streets and perform service, the fair 
implication is, both from the majority and minority opinions and 
other cases previously decided, that no rehef would hâve been accord- 
ed. Sec, also, Cleveland Electric Railway Co. v. Cleveland, 204 U. 
S. 116, 27 Sup. Ct. 202, 51 L. Ed. 399; Détroit United Railway v. Dé- 
troit, 229 U. S. 39, 33 Sup. Ct. 697, 57 L. Ed. 1056; Denver v. Denver 
Union Water Co., 229 U. S. 123, 33 Sup. Ct. 657, 57 L. Ed. 1101. 

Complalnant's franchise contracts, as already said, hâve not ex- 
pired. It is not a tenant of the streets under a franchise contract 
of indefinite duration, much less a tenant merely by sufferance. It 
has not the right to remove its tracks at will, or to refuse to oper- 
ate a street railway Une. I am of opinion that the bill should be dis- 
missed, because it does not state facts constituting a valid cause of 
action in equity. 

[5] I am also of opinion that on the facts stated this court has no 
jurisdiction. There being no diversity of citizenship, jurisdiction is 
invoked only because of the due process of law clause of the Four- 
teenth Amendnient. The facts stated in the bill show a valid and 
binding contract, from the force and effect of which complainant is 
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seeking to escape. No threatened action of the city authorities is 
complained of , except that it may endeavor to enf orce compliance 
by complainant with its contract. No charge is made that other than 
légal methods will be adopted for that purpose, and, in the absence 
of a statement clearly showing a threatened resort to illégal means, 
a court must assume that the city officiais will proceed in conform- 
ity to law. 

[6] The law is well settled, as contended for by complainant, that 
if the facts stated make a real and colorable fédéral question, juris- 
diction properly attaches, and will not be ousted, even if on the hear- 
ing the claim thus made is held to be without merit in law, or with- 
out foundation in fact. On the other hand, when no real and col- 
orable, but only a fraudulent and fictitious, fédéral question is stat- 
ed, the jurisdiction of the court does not attach for any purpose, and 
it is the duty of a fédéral court of its motion to refrain from such 
an unwarranted exercise of jurisdiction. And even when the threat- 
ened act may be an impairment of a contract, or a deprivation of prop- 
erty without due process of law, still if the only means threatened 
to be used are resort to the courts or to légal proceedings, a case is 
not stated within the jurisdiction of a fédéral court. Such seems to 
me to be the présent case. For authority see the foUowing: Penn 
Mutual Life Insurance Co. v. Austin, 168 U. S. 685, 18 Sup. Ct. 223, 
42 L. Ed. 626; St. Paul Gaslight Co. v. St. Paul, 181 U. S. 143, 21 
Sup. Ct. 575, 45 L. Ed. 788; Défiance Water Co. v. Défiance, 191 U. 
S. 184, 24 Sup. Ct. 63, 48 L. Ed. 140 ; Barney v. New York, 193 U. 
S. 437, 24 Sup. Ct. 502, 48 L. Ed. 737 ; Des Moines v. Des Moines, 
etc., Railway Co., 214 U. S. 179, 29 Sup. Ct. 553, 53 L. Ed. 958. 

The application for a preliminary injunction will be denied. The 
motion to dismiss will be granted, both for want of jurisdiction and 
because no valid cause of action in equity is stated. 

This opinion should perhaps be ended hère, but the importance 
of the interests at stake moves me to make some further observations, 
in the hope that the apparently strained relations between the com- 
plainant and défendants may be ameliorated. It cannot be denied, 
on the showing made, that the présent war bas greatly increased the 
cost of Street railway opération. The award of the National War 
Labor Board in the wage controversy cannot be regarded otherwise 
than binding on the company, and the increase of wages granted by 
the Company pursuant thereto cannot, in any fair sensé, be considered 
as its voluntary act. It is also undoubtedly true, on the showing made, 
that complainant cannot, under existing conditions finance any im- 
provements required to meet new demands for beat, Hght, and pow- 
er, or for increased street railway facilities, and its failure so to do 
must injure the interests of the défendant and its inhabitants as much 
as it injures the complainant. 

Prolonged opération under thèse conditions would seem to be a 
manifest impossibility, and must resuit in impairing the street rail- 
way service and grievously harming the people and business of the 
city. Thèse considérations do not, for the reasons already stated, 
présent any ground upon which a court can grant relief, for it has 
power only to déclare the law and apply it. A sound public policy 
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forbids usurpation by the courts of governmental power lodged in 
other departments of the government. No power inheres in a court, 
either to make contracts for parties, or to absolve them from the 
effect of their contracts, provided the parties are compétent in law 
to contract, and no fraud intervenes in the making thereof. 

In view of thèse well-recognized limitations of the court's power, 
I can only suggest that the présent emergency, likely as it is to be- 
<:ome much graver in the near future, calls Urgently for some kind 
of accommodation or temporary compromise between the parties. No 
intimation is made that blâme attaches to either, much less that one 
more than the other is at fault, for it is undoubtedly true that the 
présent situation is due to the rapid and unexpected évolution of un- 
controllable events ; but some kind of a modus vivendi fair to both, 
and to endure at least for the period of the war, should be agreed 
to, in order that loss to both may be prevented, and the public mind 
may not be distracted by a street railway war, when engrossed in the 
problems of a foreign war. If something is not done, no sfift of 
prophecy is required to foresee that the recommendation of the Na- 
tional War Labor Board will be acted upon, namely, that the Prés- 
ident of th2 United States, as Commander in Chief of its armed 
forces, by virtue of the powers inhérent in his office and conferred 
by Congress, will seize and opéra te the street railway at rates yet to 
be fixed. Such a shifting of duty and of responsiÎDility would not 
be creditable to the people of a self-governing city, nor to the busi- 
ness management of an efficient public service corporation. 



In re MYERSON. 

(District Court, E. D. Pennsylvania. November 1.3, 1918.) 

No. 5602. 

1. BaNKEXTPTCT <g=:3l36(2) TCRTf-OVEB PEOCEEDINGS CONTEMPT DISTINC- 

TION. 

While a faet whicli has once been judlclally determlned may not be 
again litigated between the parties, a banlcrnpt agalnst whom a turn- 
over order has been entered may purge hlmself of contempt for fallure to 
comply therewlth by showing his présent inabllity, etc. 

2. Bankbuptct <S=>136(2) — Failure to Delivek Propertt — Contempt Peo- 

ceedings. 

A mère déniai, by formai answer to motion for attachment for con- 
tempt, of the original concealraent found against the bankrupt In the turn- 
over proceedings, and Inabllity to deliver, will not stay attachment. 

In Bankruptcy. In the matter of Myer Myerson, individually and 
as surviving partner of the firm of Strat & Myerson. Sur motion for 
attachment. Motion granted. 

Alfred T. Steinmetz, of Philadelphia, Pa., for trustée. 

Joseph L. Kun, of Philadelphia, Pa., for bankrupt. 

DICKINSON, District Judge. [1] There is ground for surprised 
comment that there should be any difficulty in grasping the distinction 

.iS=3For otber cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 



BANDEES V. SOUTHERN TRACTION CO. OF ILLINOIS 511 

which has been so clearly pointed out between turn-over proceedings 
and contempt proceedings. We are given a summarized statement of 
the doctrine of the previously adjudged cases in Frederick v. Silver- 

man, 250 Fed. 75, C. C. A. . A mère surface glance over the 

situation présentée! might suggest a seeming conflict between the two 
doctrines which are thus distinguished. A fact which has been ju- 
dicially found becomes a fact which, in the very nature of things, 
cannot corne again into controversy between the same parties to hâve 
the same question of fact again determined, and yet, in the effort to 
convince the court that the bankrupt cannot comply with the order 
made in the turn-over proceedings, the fact there found may be sought 
to be again brought into controversy. 

Perhaps it may be of aid in grasping the thought of the real distinc- 
tion if we view the question from something of the same point of view 
from which we would view it, were the respondent seeking to purge 
himself of a contempt. This order was made. It was made to be 
obeyed. If, however, compliance is beyond the power of the respond- 
ent, no court will imprison or otherwise punish a man for not doing 
what he cannot do. In order to bring out clearly the grounds of the 
distinction, if the respondent frankly admitted the original conceal- 
ment, but gave a clear explanation of his présent inability to comply 
with the order, a case for indictment and trial by a jury might be 
presented, but no judge could impose punishment without a usurpa- 
tion of power. If, however, the respondent was found to be contu- 
maciously refusing compliance with tlie order, the court must enforce 
obédience. 

[2] It is a mistake to assume that a mère déniai, by formai answer 
to the motion for attachment, of the original concealment found against 
the bankrupt in the turning over proceedings, and a conséquent in- 
ability to deliver up the property to the trustée will stay the issuance 
of the attachment. It will not. There is in this a practical policy of 
the law to be served, which has been pointed out in the Epstein Case, 
206 Fed. 568. 

Let the attachment issue. 



SANDEBS ▼. SOUTHERN TRACTION CX). OV ILLINOIS et al. 

(District Court. B. D. Illinoia. August 29, IdlS.) 

No. 927. 

1. Raiuioads «=>1T1(T) — Liens — Peiokitt — Moktgages. 

Under Railroad Lien Law 111. § 1, declaring that persons who fumish 
to railroad conapany materlals for construction, etc., shall be entltled to 
be pald for the same aa part of the current expenses, and shall hâve a 
lien as against ail mortgages which shall accrue after dellvery, the lien 
of contractors constructing railroad is prior to a preTiously recorded 
mortgage glven to secure bonds of the railroad corporation. 

S. Raiuioaob *=»171(3)— Liens — Pbioeitt. 

Uens againi* railroads for current expenses are preferred OTer a prlor 
recorded mortgage. 

^aTot «tlMr CWM« m* um* toplo A KEY-NUMBER is ail K«7-Numb«r«d Dlgests * Indexe» 
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3. Bailboads ®=»171(2) — Liens — Recoedation. 

A recorded mort^age does not become a lien on property mortgaged un- 
til the money or considération bas been aetually received by the mortga- 
gor ; so the mère recording of a mortgage glven by a raliroad company to 
secure bonds did not create a lien superior to contractors' mechanics' 
liens. 

In Equity. Suit by Jared Y. Sanders against the Southern Trac- 
tion Company of Illinois and others. On exceptions to the master's 
report. Decree in favor of priority of mechànic's lien claimant. 

John C. Slade and Joseph W. Moses, both of Chicago, 111., for trustée 
Union Trust & Savings Bank of East St. Louis, 111. 

Rice, lyowes & O'Neil, of Chicago, 111. (Francis M. Lowes, of Chi- 
cago, m, and Dan McGlynn, of East St. Louis, 111., of counsel), for 
défendant Lorimer & Gallagher Co. 

ENGLISH, District Judge. The report of the master in chancery 
having been filed and numerous exceptions taken thereto, August 5, 
1918, was set for the date on which arguments were had before court 
upon questions raised by the exceptors. 

At the date of argument it was determined and agreed by counsel 
that, certain principal questions involved being first determined, other 
and minor questions would be materially simplified, if not fully deter- 
mined. 

One of the principal and perhaps the most important of ail the 
questions raised by the exceptors is that of "priority" as between 
the mortgage lien held by the trustée to secure bonds issued by the 
railroad company and that of the mechànic's lien claimed by the con- 
struction company (Lorimer & Gallagher), which présents the single 
question of priority as between a prior mortgage lien and mechànic's 
lien. 

In the argument and discussion, which lasted five days, this was 
the main question touched upon. Other questions were incidentally 
mentioned, some of which were argued at considérable length, but 
most, if not ail, related to the one main question. 

I do not deem it necessary at this time, neither do I think counseî 
expect the court, to consider and pass upon issues other than the 
one of priority as between the mortgage upon the railroad in ques- 
tion and mechànic's lien filed by the company which constructed 
and built the railroad. 

The mortgage in question was executed, recorded, and delivercd 
at a date prior to the contract entered into, upon which the mechàn- 
ic's lien is based, and ordinarily is what would be termed a prior lien. 

The mechànic's lien in question is authorized by the statute of the 
State of Illinois, the terms of which attempt to fix the status of me- 
chanics' liens and their priority as to ail other liens on railroad against 
which the mechanics' liens are filed. 

[1,2] This being a lien fixed, determined, defined, and àllowed by 
the statute of the state of Illinois, such statute must necessarily large- 
ly détermine the question at issue. 

The railroad lien act of Illinois (Hurd's Rev. St. 191/^, c. 82, § 7), 
which is relied oh by coUnsel for mechanics' liens claimants, is as 
follows : 
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"Section 1. Be it enaeted by the people of the state of Illinois, représente^ 
in the General Assembly, that ail persons who may hâve furnlshed, or who 
ehall hereafter fumish to any railroad corporation now exlsting, or hereafter 
to be organized under the laws of this state, any fuel, ties, materials, sup- 
plies, or any other article or thlng necessary for the construction, maintenance, 
opération or repalr of such roads, by contract wlth said corporation, or who 
shall hâve done and perfonned, or shall hereafter do and perfonn any work or 
'abor for such construction, maintenance, opération or repair by like con- 
tract, shall be entltled to be paid for the same as part of the current expenses 
of said road ; and in order to secure the same, shall hâve a lien upon ail of 
Ihe property, real, personal and mixed, of said railroad corporation as 
against such railroad, and as against ail mortgages or other liens vsrhich shall 
accrue after the commencement of the dellvery of said articles, or the com- 
mencement of said work or labor." 

Following this section is a provision of the statute which applies 
to the subcontractor, but for the purpose of this discussion the lien 
claimant in this case is regarded as the original contractor. Therefore 
only that portion of the statute above quoted appHes. 

A solution of the question hère involved dépends almost wholly 
upon the interprétation given statute above quoted. Some authori- 
ties cited are quite helpf ul, and much argument' made by counsel is 
quite illuminating upon some uncertainties which heretofore existed 
in the mind of the court as to meanings to be given to certain language 
and words in the said statute. 

At the time this statute was enaeted it was then (and is now) not 
an uncommon practice for railroad corporations, before any con- 
sidérable amount of property had been secured, and before any work 
had been done, to issue bonds for the purpose of securing money with 
which to build or construct its railroad. The framers of this law, 
evjdently having in mind this practice of railroad corporations, draft- 
ed and enaeted the railroad mechanic's lien statute as above quoted. 
Too, the législative body must hâve had in mind the rule of law that 
a mortgage did not attach to or convey property not owned by mort- 
gagor at the time of its exécution and delivery. 

By the use of the word "accrue" the Législature evidently intend- 
ed that same should be construed to mean that the mortgage did not 
accrue — that is, become attached to any of the property — until such 
property was actually owned by or came into the possession of the rail- 
road company. The Législature must hâve understood and intended 
that none of the road built by the construction company became the 
property or into possession of the railroad company until built, con- 
structed, created, and put into the possession of thé railroad company 
by the construction company. The Législature must bave further un- 
derstood and intended that, when such çonstructed road sb came 
into the possefssion of the railroad company, then, and not until théh, 
did its mortgage attach and become a lien. Therefore, when siich 
railroad so çonstructed came into the possession of the railroad com- 
pany, it came charged with the statutory rights of its builder and 
Creator in the form of a mechanic's lien, which was an incumbrance 
nrior to the time the mortgage lien accrued, attached, or became ef- 
fective. 

253 F.— 33 
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A mechanic's lien against a railroad shall be paid "as part "of the 
current expansés of said road," and according to décisions of the Su- 
prême Court of Illinois liens against raiiroads for current expenses 
are liens pref erred as against a prior recorded mortgage. The ex- 
pansé of construction is to be paid for upon the same basis as that 
of current expenses, therefore the logical conclusion is that a lien 
for construction work must be preferred over a prior recorded mort- 
gage to secure bonds of the corporation. 

[3] A recorded mortgage does not become a lien on property mort- 
gaged until the money or considération therefor has been actually 
realized or received by the mortgagor. In the case at bar nothing was 
received by way of considération until the railroad was built or con- 
structed. The mère recording of the mortgage did not of itself cre- 
ate a lien, and no lien in fact existed or could exist until the railroad 
or some part thereof was built, or until some material was furnish- 
ed; and when such road, or some part thereof, was built, or when 
some material was fumished, the mechanic's lien had already attach- 
ed before the mortgage in fact became a lien thereon. 

The Illinois Railroad Lien Law employs the f ollowing language : 

"And in order to secure the same, shall hâve a lien upon ail o£ the prop- 
erty, real, Personal and mlxed, *• ♦ • as against ail * * • other liens 
whieh shall accrue after the commencement of the delivery of said arti- 
cles. * ♦ •" 

Counsel in behalf of the construction company, in construing this 
provision, cites the case of Brooks v. Railroad Co., 101 U. S. 443, 25 
L. Ed. 1057, which construes a lien statute of lowa (Code 1873, § 
2139) that provides in substance that: 

"A meehanic has, for labor done or thlngs furnlshed, a lien on the entire 
land upon wblch the building • * * was made, which has been held to 
include raiiroads, and It shall be preferred to ail other liens ♦ » * which 
shall be attachée to or upon such building • * « made subsequently to 
the commencement of said building. • • * " 

Counsel for mortgagee urges that there is quite a distinction be- 
tween the two lien statutès. I am unable to agrée with such conten-. 
tion, but, on the contrary, I am clearly of the opinion that there is 
a striking similarity between them, so much so that, without other 
reasons, I would feel impelled to hold in case at bar, as the Suprême 
Court did in that case, that the meehanic has a lien superior to the 
prior recorded mortgage, and that such lien extends to the entire 
length of the railroad in question. 

It is therefore the opinion of the court that mechanic's lien in this 
case is entitled to priority in payment over the mortgage held by the 
trustée to secure payment of the bonds issued by the railrpad com- 
pany. 
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NETHERWOOD t. RATÎIER. 
(District Court, W. D. Wisconsln. April 30, 1918.) 

1. CONTRACTS <S=>26 — ^ACCEPTANCE — DEPOSIT OT AOCEPTANCE IN MAII^. 

When an offer is made by letter sent by mail, the dcposit of a letter of 
acceptance by the person to whom the offer Is made, properly addressed. 
cotiipletes the contract, though It is never recelved by tlie oue maklng the 
offer. 

2. CîoNTRACTS €=»2 — Execution — What liAw Governs. 

The exécution of a contract must be determlned by the laws of tho 
place wherp the contract is made. 

3. CONTBACTS <S=5l44 — CONSTBUCTION — WhAT LaW GOVERNS. 

ïhe construction of a contract must be determiued by the laws of the 
place where the contract Is made. 
i. Sales <S=22(4) — Pkoposal — Acoeptance. 

Where an offer to sell Is made by mal!, no contract résulta if tha 
acceptance is coupled wlth any condition which varies or adds to the offer 
to sell. 
5. Contbacts <g=32S(2) — Acceptance of Oj-fer — Construction. 

Where one to whom an offer by mail was made used the mails as a mé- 
dium for acceptance, extrinsic évidence is admissible to clear up ques- 
tion whether the letter of accepta^ice Intended to impose n new condi- 
tion, or merely a suggestion as to the cousuminatlon of the contract. 
8. Sales iS=22(4) — Acceptance — Vabiance. 

Where défendant, who held pJaintiff's notes, glven in payment for cor- 
porate stock, which was deposlted as collatéral offered to seil at a dis- 
count, held, that there was no varlance betweea the offer and acceptance, 
because the acceptance did not include interest. 

At Law. Action hy Harry C. Netherwood against George W. Ray- 
mer. Judgment for plaintiff. 

On July 1, 1911, the défendant sold to the plaintiff 23 shares of the capital 
stock of the Democrat Printlng Company. The purchase price was ^Ki.CtW, of 
which $5,000 was pald In cash, and 10 notes for $ti,000 each, payable at the 
Capital City Bank of Madlson, Wis., on or before 10 years from date, wero 
given for the balance. ïhe 23 shares of stock wei-e pledged as collatéral to 
the notes, and the collatéral contract contalned an insecu.-ily clause, whereby 
the détendant, at any tlme when be deemed the debt insecure, could sell the 
stock. At the tlme of the negotiations between the parties, which make the 
subject-matter of this case, ail interest had been paid when due, and $2,000 
on the principal. 

Karly in 1914. the défendant became dlsturbed over the affalrs of the Demo- 
crat Printlng Company. In reply to defendant's letter, the plaintiff wrotoj 
that the affalrs of the company were in good shape, but telllug hUn furthep 
that, if he felt that his security was in danger, plaintiff would 'lave no trouble 
in negotiating a new loan or making a sale of the stock in orûer to take care 
of his indebtedness. 

On March 14, 1914, défendant wrote to the plaintiff as foUows: 

"Posltlvely confldential. 

"965 N. Y. Avenue, Pasadena, Cal., March 14, 1014. 
"Dear Mr. Netherwood: My letter to y ou of Feby. 20th remains unanswered, 
although several others sent out in tlie same mail hâve been. I wlU now 
offer you three propositions. Thèse are simply for you, and for no one else, 
not even for that trouble maker. Doc. Bryant I think you must know by 
this tlme that you must shake him. He will ruin you if you don't do It You 
must certainly see that he wlU wreck any business or any person with which 
he is connected. I fully understand the difficulty that confronts you in dis- 

^fs>For otber cases see same topic & KBY-NUMBSiK in ail Key-Numbered Digeste f. Indexes 
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poslng of Bryant, but hope you can Sud a way out. The flrst proposition 
may be the most Iroublesorae, beeause It goes right to the end songht with- 
out frills. The second and third I think you may act upon. The second I 
earnestly hope you can carry out. It saves you $5,800, the equal of two years' 
interest on ail your debt. This I will give to close out ail my relations with 
the Company. However, the third proposition Is the easy one for you, and 
you can simply say that under the drcumstances you feel that you cannot 
meet your indebtedness and you simply throw up your hands. Mr. Nether- 
wood, I am so fuUy advised that it is beyond question that affairs cannot 
run but a little longer as now. There must be the change mentioned in my 
flrst proposition, to prevent a peaceful or forceful reorganlzation of the 
Company. That would air some thlngs like the monthly meeting of dlrectors 
and their pay. AU are In the office and already being paid large salaries. 
You must know that every dollar of stock not owned or controlled by you and 
Bryant will insist on a reorganlzation other than that of Doc. Bryant. 

"First. You to agrée to letting Bryant and Osborne out and that your 
pay may be fixed at $5,400, as formerly. Thls you can do If you will, and it 
wlU benefit you more than any one else. You know Bryant is absorbing 
.$3,600 a year of the eamings of the conipany, and his sei-vices are worth 
nothing, besides boing a pernicious and constant meddler and trouble maker. 
You stand by him, and he will wreck both of you ; but he will not be 
permitted to wreck the Democrat Printlng Company. He must go out. 
The salary of Os))orne, fixed by Bryant, Is fuUy three times what any service 
he can render Is worth. 

"Second. You stated in a former letter to me that you knew that you would 
hâve no troubl*^ in negotlating a new loan or a sale of the stock for more than 
the amount of the unpald notes. If you can and will, I will agrée to discount 
for cash ail the notes in the sum of $5,800, or 10 p"r cent. ; that is, I will 
accept $52,200 for the $58,000 of unpald notes. I will be more than glad to 
do this, but hâve little faith that you can, for I very much fear that the 
stock has been depreciated still more by Bryant's management, and I am 
sure it will be still more if Bryant is much longer kept in the office in any ca- 
pacity whatever. 

"Third. You to resell to me for your notes ail the stock bought of me. I 
will surrender to you ail your unpald notes for the stock, and will be only too 
glad to sell it again at any tlme for $52,200 cash. While this is the easy way 
out of an unfortunate comblnation for you. it is the hardest one for me. The 
man Bryant will wreck any business that he has any connection with. 

"Finally, I am constrained to question one or two mattei's in your last 
letter to me. I feel that you hâve not fuUy analyzed the situation. You 
speak of not sacrificing what you hâve in the company. You bave paid $7,000. 
As I understand it, ail of this was from earnings of the company, as well as 
ail the interest you hâve paid out, and in addition a salary of $2,400 a ye-ar, 
which is $500 a year more than you were gettlng when I sold you my stock. 
Now, just what actxial interest could you in fact claim? This I leave to you. 
Also you State that your notes are not due until 1921. Am I to imderstand 
that you can, if you choose, defer payment on ail of thèse notes until 1021, 
if you flnd it eonvenient to do so. If I thought that was so, I would présent 
you with ail of them now. 

"Mr. Netherwood, I am not blaming you for Bryant's mismanagement of 
affairs, beeause I know full well the bad comblnation you hâve gone into and 
the puzzle you hâve on your hands to get out of it. But you must get out or 
sink in the wreck that impends now in the affairs of the company. With the 
load you are earrying you cannot hope to pay dividends, and discontent is 
rampant aniong the outslde stockholders, and that man Bryant has no more 
sensé than to believe he can do anything he pleases with the property of 
others, simply beeause he with your assent permits him to do it, and he has 
no more honesty than to believe that is right. You cannot afford to longer 
keep such company. If you buy my stock outright, that lets me out. If you 
resell the stock to me, that frees you from the deal you hâve been in, and 
you are saved endless trouble and financial loss. I am anxious only to get dif- 
flculties straightened out there, and I assure you I am by uo means alone in 
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this. Don't plunge deeper iiito trouble, but cet out, and do It now ; and U 
eannot be done, exeept by the methods, or some one of them, oft'ered, or of some 
one that will accomplish the resuit. 

"Hoping that you will see the situation and act for your own good, and 
that wUl be for the gond of ail interests concerned, with best wishes, I am, 
"Very tnily yours, Geo. Raymer. 

"Please let me hâve an early reply. R." 

That iPtter reachod Madison, Wls., on Mareh 21, 1014, and on the same 
day the pluintiff wrote to the défendant as follows: 

"Madison, Wisconsin, March 21, 1914. 

"Mr. George Raymer, 965 New York Ave., Pasadena, Cal. — My Dear Mr. 
Raymer: I iim to-day lu reeMpt of your letter of March 14th. Since I re- 
ceived your letter of Feb. 13th, I hâve been very mueh disturbed about tlie 
matter. In vievv of the fact that you evldently feel yourself Inseeure, I beg 
to advlse you that, if you will exécute to Mr. Hobbins power of attomey in 
the form herewith Inclosed and forward the same to Mr. Hobbins, with full 
authority and power to assign the notes in the bank to which my stock ie 
collatéral securlty, making the assignment in blank, but without recourse 
against you, my indebtedness to you on thèse notes will be fuUy taken care of. 

"I want you to understand that I am not putting up this money, but that 
the notes are belng sold by you without recourse to a thlrd party, who takes 
them off your hands; the understanding being that the notes are to be 
turned over upon the payment of $52,200 to Mr. Hobbins, or a discount of 10 
per cent, from the face of the notes and intcrest. Power of attorney is here- 
with inclosed. This is in accordance with your favor of the 14th, and glves 
you your money, so that you need not hâve any further worry as far as you 
are concerned about the matter. Please write to me when you forward this 
power of attorney to Mr. Hobbins, so that you get your money without any 
delay. With best regards to youi and yours, I am 

"Very truly yours, H. C. Netherwood." 

Before the défendant received the plaintiff's letter of March 21st, Branden- 
t>erg, another stoclUiolder in the Printing Company, went to Gallfornia and 
saw the défendant at Pasadena on March 20, 1914. Défendant then offered to 
sell Brandenberg the Netb(>r\\ood notes for $52,200. Brandenberg accepted 
the offer, and told the défendant that he would return to Madison, Wis., and 
place tho money to purchase the Netherwood notes to defendant's cre<lit in 
the Capital City Bank. 

On Mardi 20, 1914. not having heard froni bis letter of the 21st, plaintif!" 
telegraphed the défendant as follows: 

"Madison, AVis., March 26, 1914. 
"George Raymer, 905 New York Ave., Pasadena, California: 

"Please wii-e me wlicther you bave received my letter of Saturday last 
and when you will foi-ward )>ower of attorney to Mr. Hobbins period. Al.so 
wire him that you are forwarding power of attomey to hlni at my request. 

"Harry Netherwood." 

On the same day défendant sent the following telegram to the plaintiff: 

"l'asadena, Calif., March 26, 1914. 
"H. S. Netherwood, Madison, Wisc. : 

"Letter and telegram just received. Notes not owned by me. 

"Geo. Raymer." 

Brandenberg completed bis purchase of the notes at the Capital City Bank 
of Madison, Wis., and iunuediately foreclosed on the collatéral, which was sold 
on March 28, 1914, for more than enough to pay tl.e balance due on the notes. 
At this sale the plaintifï was compelled to pay $58,000 in order to protect bis 
security. At the time of the sale to Brandenberg, plaintiff had the money 
ready in Madison, Wis., to consummate the defendant's ofCer made in bis 
letter of March 14, 1914. 

Plaintiff contends that bis letter of March 21, 1914, posted on that day and 
addre.'^.'^ed to the défendant at bis Calltoi-nia home, was an acceptanee of tlie 
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offer contained In the defendant's letter of March 14th, and that a contract 
bétween the parties resulted. 

Défendant claims that the plaintiff's letter of March 21st was not an ae- 
ceptance of any ofiCer made by the défendant ; that it changed materlal tenus 
of the defendant's ofïer, and amounted to, at the most, a counter proposition, 
which was never accepted by the défendant. 

Sanbom & Blake, of Madison, Wis., for plaintiff. 
Jones & Schubring, of Madison, Wis., for défendant. 

GARPENTER, District Judge (after stating the facts as above). 
[ 1 ] The détermination of this case dépends entirely iipon the construc- 
tion to be given to the defendant's letter of March 14, 1914, and the 
plaintiff's reply, posted at Madison, Wis., on March 21, 1914, the date 
when he received the defendant's letter. If there was a contract made, 
it was consummated hy the mailing of the letter by plaintiff at Madi- 
son, Wis., properly addressed to the défendant at Pasadena, Cal. 

"For it Is well settled, In England and this country, that when a proposai 
for a contract is made by letter, sent by mail, the deposit of a letter of ac- 
ceptance in the post office by the person to whom the proposai is made, ad- 
dçessed to the person making it, at the proper place, complètes the contract, 
even though the latter never recel ves the letter accepting his offer." Wash- 
burn V. Fleteher, 42 Wis. 152, 166. 

[2,3] The exécution of the contract and its construction must be 
determined by the laws of the place where the contract, if any, was 
made. McFarlane v. Wadhams (C. C.) 165 Fed. 987 ; Liverpool, etc., 
V. Insurance Co., 129 U. S. 397, 458, 9 Sup. Ct. 469, 32 L,- Ed. 788; 
Berget-Crittenden Co. v. Railway Co., 159 Wis. 256, 261, 150 N. W. 
496. 

: [4] The law of the state of Wisconsin with référence to offers and 
acceptances by mail is well summarized in Curfis L,. & L. Co. v. 
Interior L. Co., 137 Wis. 341, 118 N. W. 853, 129 Am. St. Rep. 1068: 

"The vendee in his letter of acceptance may not attach any condition to 
such acceptance, even to the extent of undertaking to dlctate the place where 
payment shall be made. If his attempted acceptance is coupled with any 
condition that varies or adds to the offer to sell, it is not an acceptance, but 
is In reality a counter proposition. N. W. Iron Co. v. Meade, supra [21 Wis. 
474, 94 Am. Dec. 557] ; Baker v. Holt, supra [56 Wis. 100, 14 N. W. 8]. Where 
the letter of acceptance contains a mère suggestion or request that payment be 
made at a particular place, but such a request is not a condition attached to 
the acceptance, it does not amount to an attempt to vary the terms of the 
offer to sell, and will not defeat an action for spécifie performance. Matteson 
V. Scofield, 27 Wis. 671 ; Kreutzer v. Lynch, 122 Wis. 474, 100 N. W. 887. Ap- 
plying thèse principles of law to the errors uuder considération, the case 
does not présent any unusual difflculties." 

The Wisconsin cases cited by counsel for the défendant are Baker 
V. Holt, 56 Wis. 100, 14 N. W. 8, N. W. Iron Co. v. Meade, 21 Wis. 
474, 94 Am. Dec. 557, Clark v. Burr, 85 Wis. 649, 55 N. W. 401, and 
Russell V. Falls Mfg. Co., 106 Wis. 329, 82 N. W. 134. 

In the first two of thèse cases the letter of acceptance changed the 
place of payment f rom the vendor's domicile to a différent place many 
miles away. In the Clark Case it asked for a déduction of nearly one- 
half the purchase price, and in the Russell Case there were three ma- 
terial modifications. 
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_ Other WisGonsin cases, in which, under somewhat sîmîlar candir 
tions, the letter of acceptance has been held to contain a mère suggesH 
tion, and not a variation in the terms, are the following: Matteson.y. 
Scofield, 27 Wis. 671; Sherley v. Peehl, 84 Wis. 46, 54 N. W. 267; 
Kreutzer v. Lynch, 122 Wis. 474, 100 N. W. 887; Curtis L. & L. Co. 
V. Interior L. & I.. Co., 137 Wis. 341, 118 N. W. 853, 129 Am. St. Ree, 
1068. 

[5] In the Kreutzer Case, numerous Wisconsin décisions were re- 
ferred to in the opinion, and we find this summary : • ^i. 

"Each of the letters so coiisidered was marlied by some slight diîferentla-' 
tloii from thiit in the présent case; but thèse varying views of court iat 
least serve to eslabllsh that such a letter is not necessarily clear or certain in 
its significanoe, but may contain a measure of ambiguity. In both Matteson v. 
Scofield and Baker v. Holt it is held that such ambiguity might be resolved! 
by extrinsic facts surrounding the transaction and by the conduct of the 
parties. In the présent case there was évidence of conversation betweeu the 
parties which might hâve served as an invitation to Mr. Kreutzer to sug- 
gest a method of elosing the transaction by mail — the défendant Lynch hav- 
ing suggested to him tbat that might be donc. Again, corresjwndence be- 
tween and conduct of the parties after the sendlng of the letter of June 17tlï 
was offered as signlficant upon the tneanlng of this letter and the understand- 
ing of it by Mr. Lynch. Upon this évidence the trial court has found that 
the request for transmission of the deed and abstract to a bank at Wausau 
was intended by Mr. Kreutzer and was understood by the défendants slmply 
as a suggestion and request, and not as a condition of acceptance. There 
being extrinsic évidence admissible upon this subject, with no clear and 
overwhelming prépondérance to the contrary, the finding of the court must 
conclude us on this question." 

Défendant charges that the letter of acceptance contained an im- 
portant variation, in that it required the défendant to appoint an at- 
torney or agent of the plaintifï's own choosing to receive the money 
and to close the transaction. The agent named was J. W. Hobbirts; 
cashier of the Capital City Bank of Madison, Wis. The original notes 
were payable at the bank, and plaintiff paid his interest there and part 
of the principal as it fell due. 

Under the rule laid down in the Kreutzer Case, extrinsic évidence 
is admissible to clear up the question whether or not the letter 'iïi 
question contained a condition or merely a suggestion. Thé facts 
surrounding the transaction and the conduct of the parties makç' it 
clear that Netherwood's letter contains simply a suggestion, and not a 
condition. Ail of the notes w^ere "on or before," and could hâve been 
paid by Netherwood at any time, had he desired to go to the Capital 
City Bank and deposit the money. The record showrs that J. : W, 
Hobbins was the président and cashier of this particular bank; th^t 
the notes were in the possession of the bank, and ail payments of.içiT 
terest, and the two payments of principal on thèse notes had bç;Çn 
made to Hobbins at the bank; that he was the active managing offi- 
cer of the Capital City Bank, and when payments were made of prin- 
cipal or interest he personally indorsed them on the notes in the prés- 
ence of Netherwood. The indorsements show that those payment? 
ran over a period of years; the first being August 5, 191 !> and the 
last March 7, 1914. Hobbins was not connected in any way with tKé 
Democrat Printing Company, or in any way with the stockholders 



520 253 FEDKEAL UEI'OKïEtt 

of the Company. The Democrat Company carried their account at 
the Capital City Bank, and the défendant Raymer had a checking ac- 
count at the same bank; it being his working bank account, so far 
as he had one in Wisconsin. He also had one in CaUfornia. The 
notes in question, when they were foreclosed on by Brandenberg, 
were sold at the Capital City Bank, and the transaction the défend- 
ant had with Brandenberg was also consummated through the Capi- 
tal City Bank. The cash which the plaintifï had raised to consummate 
the purchase from the défendant was in the Capital City Bank, and 
he was ready, able, and willing to carry out his part of the contract. 

It is plain that the plaintiff in his letter of acceptance named J. W. 
Hobbins simply as a suggestion, for the purpose of aiding in the im- 
médiate winding up of the transaction. It appears from the record 
that ail parties in interest had the utmost confidence in Hobbins; 
that he personally had taken charge of ail the dealings with regard to 
thèse notes from the time of their exécution, and he naturally was 
the one man at the bank who would hâve closed the transaction, 
had the name of the bank been inserted in the power of attorney, 
instead of his name. Raymer had been dissatisfied for some time 
with the conduct of afïairs in the publishing company, and was ex- 
tremely anxious to get his money, or the major part of it. He had 
manifested anxiety for some time, and had committed himself op 
this point in Writing. His letter containing the ofïer of sale shows 
that his anxiety was acute, and this anxiety the plaintiff was trying 
to relieve, when he wrote back, on the same day that he received tlie 
ofïer, accepting it and suggesting Mr. Hobbins, "so tliat you get your 
money without any delay." 

The importunity on the part of the aged défendant to close put 
this transaction and to get as niuch of his money as possible at the 
earliest date was further evidcnced by the mamier in which he ac- 
cepted Bandenberg's offer immediately on its présentation March 
20th. This was before he had heard from Netherwood. He states ; 

"After a few minutes of conversation, Mr. Braiideliberg .suid he had come 
out to see if I would sell liim Netlierwood's notes. I quickly answered tliat 
I would." 

The reasons for the defendant's' anxiety are clearly shown in his 
communication. Raymer, wheri he received the plaintiff's letter of 
March 21st, would hâve understood that his proposition was accept- 
ed, and that only the détails of consummating the agreement remain- 
ed to be disposed of . The suggestion of Hobbins seems to me to 
be an attempt on the part of the plaintiff to save time, so that he 
could comply with the very évident désire of the défendant to get 
his $52,200 at once. 

It should be particularly noticed that the failure of the défendant 
to carry out his contract with Netherwood was not due to any claîm 
on his part that he had any objection to executing the power of at- 
torney to Mr. Hobbins. Without waiting for an answer to his offer, 
without leaving enough time in which an answer could possibly be 
received, and before his offer was received, he sold thèse notes to 
Brandenberg on exactly the same terms as ' contemplated in his offer 
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to Netherwood. The Brandenberg transaction would hâve been car- 
ried ont under Netherwood's letter of acceptance, with the exception 
that the indorsement, "Without recourse, George W. Raymer," was 
put on the Netherwood notes at the Capital Cîty Bank under a gên- 
erai power of attorney held by Jones & Schubring, instead of the 
spécifie power of attorney to J. W. Hobbins inclosed in Netherwood's 
acceptance. 

Under ail the circumstances, I am of the opinion that the naming 
of Hobbins as the attorney in fact was in expédition of the sale 
rather than a condition of acceptance or counter offer. 

I am not impressed with the argument that the three propositions 
were for Netherwood's sole benefit, and that no one else could be 
interested with him in the transaction, because Raymer's letter re- 
fers to a statement of the plaintiff that he would hâve no trouble 
"negotiating a new loan or sale of the stock for more than the unpaid 
notes." 

[6] It is also charged that there is a variance in that the accept- 
ance did not comprehend $52,200 principal and also the interest to 
date of sale. I fail to see that interest was a part of the defendant's 
offer. In addition to the above extract Raymer also stated: 

"I will agrée to surrender ail your notes for a surrender of the stock, and 
I would gladly sell It again at once for the sum of $52,200 cash." 

The interest was paid up to a very récent date, and the amount then 
outstanding was so small in proportion to the total amount involved 
that I do not believe the question of interest was considered by the 
défendant. It evidently was not mentioned by him as a part of his 
offer. 

The other objections raised by the défendant do not hâve any par- 
ticular significance in this situation. 

An order will be entered, finding the issues in favor of the plain- 
tiff, and assessing his damages at the sum of $5,800 and interest there- 
on from March 28, 1914. 

Judgment will be entered on the finding; exceptions being pre- 
served by the défendant. 
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' . UNITED STATES v. COI.GATE & CO. 

(District Court, E. D. Virginia. Oetolxn- 29, 1918.) 

1. Monopolies ®=»17(2) — Combination in Restraint ov Tbade— Anti-Teust 

ACT. 

A manufacturer of proJucts shipped in Interstate trade is not subject to 
crimiual proseciition, under Shenuan Anti-Trust Act .Tuly 2, 1890 (Comp. 
St. 1916, § 8820 et seq.), for entering into a combination in restraint of 
■ sucli trade, beoause lie agrées witli his customers upon priées, claimed 
by tliem to be fair and reasonable, at wliich tlie products may be resoid, 
and déclines to sell to tliose wlio wlU not so agrée. 

2. ' !Monopolies <S=31 — Anti-Texjst Act— Indictmeni fob Ilujgal Combina- 

tion. 
An Indictment against a manufacturer alone, ctiarging a combinauon 
: ; in restraint of trade in violation of Slierman Anti-Trust Act July 2, 1890 

,,, (Comp. St. 1916, § 8820 et seq.), wliicli averred only tliat défendant re- 
qulred its customers, to whom it sold Its products, Individually and not 
collectively, to sell at established priées, not alleged to be unreasonaWe, 
and refused to sell to customers wlio would not so agrée, whicb did not 
charge that défendant had or attempted to acquire a monopoly, that It 
retained any eontrol over the purchasers, or tbe goods af ter their sale, 
or any interost therein, or the right to eontrol tlie disposition of the same, 
or that there was any combination or agreement between the customers 

'■ theniselves, held not to charge an offense. 

3. MoNOPOLXES ®=331— Indictment — Combination in Eestbaint of Trade. 

An indictment for combination in restraint of trade, vvhlch charged 

'generally that défendant, a manufacturer, entered into ngreements wlth 

: . customers to whom it stfld its products to maintain priées, but whlch did 

., not .loin sucli customers, uor aver that thelr names were unknown, nor 

set out any partlcular transaction, hcld too gênerai and insutBclent for 

want of eertainty. 

Criminal prosecution by the United States against Colgate & Co., a 
corporation. On demurrer to indictment. Demurrer sustained. 

G. CarroU Todd, Asst. Atty. Gen., and Henry S. Mitchell, Sp. Asst. 
Atty. Gen., Richard H. Mann, U. S. Atty., of Petersburg, Va., and 
Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va. 

Charles E. Hughes, of New York City, Harry K. Wolcott and 
Menalcus Lankford, both of Norfolk, Va., and Charles Wesley Dunn 
and Mason Trowbridge, both of New York City, for défendant. 

WADDIIvL,, District Judge. The indictment in this case charges 
in a single count that the défendant is a corporation organized and 
existing under the laws of the state of New Jersey, and having its 
gênerai offices, factories, and salesrooms at Jersey City, in said state, 
and there engaged in producing laundry soaps, toilet soaps, and other 
toilet articles, and selling and shipping such products to wholesale and 
retail dealers in the Eastern district of Virginia, and throughout the 
United States ; that during the period of three years immediately 
preceding the return of this indictment, to wit, on the 18th day of 
December, 1917, it did knowingly and unlawfully créa te and engage 
in a combination with the aforesaid wholesale and retail dealers within 
said Eastern district of Virginia, and throughout the United States, to 
procure adhérence on the part of said wholesale and retail dealers in 

®=sFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the products of the défendant, in selling such products sold to them 
as aforesaid, to resale priées fixed by îhe défendant, and to prevent 
such dealers from reselling at lower priées such products sold to them. 
as aforesaid, thus to suppress compétition amongst such wholesale 
dealers, and among such retail dealers, and that priées were thereby 
maintained and enhanced to the consuming public, in violation of the 
act of Congress entitled "An act to protect trade and commerce against 
unlawful restraints and monopolies," approved July 2, 1890, commonly 
known as the Sherman Anti-Trust Act (26 Stat. 209, c. 647 [Comp. 
St. 1916, § 8820 et seq.]). 

The demurrer présents for the considération of the court two ques- 
tions : (1) Whethcr the indictment charges a criminal offense under 
the act ref erred to ; and (2) if so, are the averments of the indictment 
made with the accuracy, definiteness, and sufficiency that the law re- 
quires in setting forth a criminal charge, in order that the défendant 
may be advised of just what offense he is charged with. 

[1] Considering the first proposition, the government insists that, 
■while the indictment does not descend into ail the particulars of the 
alleged crime, it does specify the means by which the combination 
was formed and carried out, sufficiently to show the offense charged, 
namely: (1) Distributing telegrams, lists, etc., of uniform resale 
priées ; (2) urging the dealers to adhère to those priées ; (3) inf orming 
them that défendant would refuse to sell to those who did not so ad- 
hère; (4) requesting them to inform it of sales at other priées; (5) 
discovering and investigating sales of that character; (6) placing the 
names of dealers who made such sales on "suspended lists"; (7) re- 
questing those dealers to give assurances and promises to adhère in 
future to the indicated priées ; (8) ref using to sell to those dealers until 
they gave such assurances and promises ; (9) selling to such dealers 
upon their giving such assurances and promises ; (10) requesting such 
assurances and promises from new dealers when opening accounts; 
and (11) freely selling to those dealers who observed the indicated 
priées. 

Defendant's counsel urge that many of the acts alleged are imma- 
terial, and that when the charge is analyzed, so far as the manufac- 
turer's conduct is concerned, it amounts only to this : 

That "a manufacturer who simply déclines to sell to dealers who fait to 
charge fair and reasonable resale priées, indicated by the manufacturer, which 
are of vital importance to the industry and trade, is subject to criminal pros- 
eeution as a violator of the Sherman Act, In case it appears that dealers 
generally resell at such fair and reasonable priées." 

The government contends that the offense charged does not con- 
sist in ref using to sell to price cutters, but in f orming an unlawful com- 
bination to procure adhérence to universal resale priées, and that thp 
essential différence in law between the proposition that it is unlawful 
for a manufacturer to combine with dealers in its , product, for the 
purpose of maintaining resale priées fixed by him, and that of the re- 
fusai of a manufacturer to sell to dealers who fail to observe resale 
priées indicated by him, is at once apparent. 

Considering the case from the govemment's standpoint, namely, that 
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of a coinbination on the part of the défendant with its retail customers 
ta procure adhérence to its uniform resale priées, the omissions from 
the indictment, as applicable to the charge of combination and con- 
spiracy in restraint of trade, at once become apparent. No suggestion 
is tnade that the conduct complained of was a monopoly, or was an 
attempt to nionopolize the trade in toilet and laundry soaps, and other 
articles referred to ; that the défendant was in a position to efifect 
such purpose; that its business bore any appréciable proportion to 
the gênerai extent of the business in question ; or that the défendant 
was under any spécial duty or obligation to the public, not applicable 
to ail citizens alike in other private businesses, to manufacture its 
products. There is no charge that the défendant acted in what it did 
in concert with other manufacturers of soaps, or with other than its 
own customers separately, or that the priées sought to be maintained 
were other than fair; nor was any request made, or assurance given, 
that customers who gave the assurance would in turn require like as- 
surance from persons to whom they sold, or that buyers giving the 
assurance would also stipulate to buy only from the défendant, or sell 
only to customers selected by it ; and no charge is made that any con- 
tract was entered into by and on the part of the défendant, and any 
of its retail customers, in restraint of interstate trade and commerce 
- — the avennent being, in effect, that it knowingly and unlawfully cre- 
ated and engaged in a combination with certain of its wholesale and 
retail customers, to procure adhérence on their part, in the sale of 
its products sold to them, to resale priées fixcd by the défendant, and 
that, in connection therewith, such wholesale and retail customers 
gave assurances and promises, which resulted in the enhancement and 
maintenance of such priées, and in the suppression of compétition hy 
wholesale dealers and retail dealers, and by the latter to the consuming 
public. 

It will be observed that the indictment is solely against the défend- 
ant manufacturer, and not against either a wholesaler or retailer with 
whom it is alleged the combination was made. No citation of author- 
ity is furnished the court of any criminal case involving the state of 
facts charged hère, nor in support of the indictment against only one 
person to the unlawful combination. The government cites numer- 
ous cases to sustain their view of the case, among them the following : 
Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 20 Sup. 
Ct. 96, 44 L. Ed. 136 : Bobbs-MerriU Co. v. Straus, 210 U. S. 339, 28 
Sup. Ct. 722, 52 L. Ed. 1086; Dr. Miles Medicine Co. v. Park & 
Sons, 220 U. S. 373, 31 Sup. Ct. 376, 55 E- Ed. 502; United States 
V. American Tobacco Co., 221 U. S. 106, 181, 31 Sup. Ct. 632, 55 
E Ed. 663; Bauer v. O'Donnell, 229 U. S. 1, 33 Snp. Ct. 616, 57 L. 
Ed. 1041, 50 L- R. A. (N. S.) 1185, Ann. Cas. 1915A, 150; Eastern 
States Eumber Ass'n v. United States, 234 U. S. 600, 34 Sup. Ct. 951, 
58 L. Ed. 1490, E. R. A. 1915A, 788; Straus v. Victor Talking Ma- 
chine Co-, 243 U. S. 490, 37 Sup. Ct. 412, 61 E. Ed. 866, L. R. A. 
1917E, 1196, Ann. Cas. 1918A, 955; Thomsen v Cayser, 243 U. S. 
66, Z7 Sup. Ct. 353, 61 E. Ed. 597, Ann. Cas. 1917D, 322 ; Boston Store 
of Chicago v. American Graphophone Co., 246 U. S. 8, 38 Sup. Ct. 
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257, 62 L. Ed. 551, Ann. Cas. 1918C, 447; United States v. Addys- 
ton Pipe Co., 85 Fed. 271, 29 C. C. A. 141, 46 L. R. A. 122; Thom- 
sen V. Union Castle Mail S. S. Co., 166 Fed. 251, 253, 92 C. C. A. 315; 
United States v. Kellogg Corn Hake Co. (D. C.) 222 Fed. 725, Ann. 
Cas. 1916A, 78; United States v. U. S. Steel Corporation (D. C.) 
223 Fed. 55; Frey & Sons v. Welch Grape Juice Co., 240 Fed. 114, 
117, 153 C. C. A. 150. 

Thèse are ail civil cases, in one form or another, involving the efïect 
of acts alleged to be violative of the laws of commerce and trade, and 
mainly growing out of breaches of contracts alleged to hâve been un- 
lawfully entered into, either under patent or copyright \a-ws arising in 
connection with unfair compétition, or because of alleged violation of 
contracts entered into between litigants in respect to their rights, or 
what they conceived to be their rights, in matters of trade relations, 
the subject of interstate commerce. No review of thèse several cases 
will be attempted ; they are referred to generally in the case, relied on 
by the government, of Boston Store of Chicago v. American Grapho- 
phone Co. et al., 246 U. S. 8, 38 Sup. Ct. 257, 62 L. Ed. 551, Ann. 
Cas. 1918C, 447, and to that décision and the review of the cases by 
the Suprême Court référence is specially made, as it is believed, while 
bearing on the gênerai subject under considération, they do not, 
because of their own peculiar facts, materially affect this case. 

In the view taken by the court, the indictment hère fairly présents 
the question of whether a manufacturer of products shipped in inter- 
state trade is subject to criminal prosecution under the Sherman Act, 
for entering into a combination in restraint of such trade and com- 
merce, because he agrées with bis wholesale and retail customers, up- 
on prices claimed by them to be fajr and reasonable, at which the same 
may be resold, and decHnes to sell his products to those who will 
not thus stipulate as to prices. This, at the threshold, présents for 
the détermination of the court how far one may control and dispose of 
his own property; that is to say, whether there is any limitation there- 
on, if he proceeds in respect thereto in a lawful and bona fide manner. 
That he may not do so fraudulently, collusively, and in unlawful com- 
bination with others, may be conceded. Eastei-n States Lumher As- 
sociation V. United States, 234 U. S. 600, 614, 34 Sup. Ct. 951, 58 L. 
Ed. 1490, L. R. A. iyi5A, 788. But it b^^ no means follows that, be- 
ing a manufacturer of a given article, he may not, without incurring 
any criminal liability, refuse absolutely to sell the same at anv price, 
or to sell at a named sum to a customer, with the understanding that 
such customer will resell only at an agreed pricè between them, and, 
should the customer not observe the understanding as to retail prices, 
exercise his undoubted right to décline further to deal with such per- 
son. 

Authorities to sustain this view might be cited almost without num- 
ber, and only some of the fédéral décisions bearing strictly thereon 
will be mentioned. In an early décision construing the Sherman Act. 
Tendered long hefore the Clayton Act (Act Oct. 15, 1914, c. 323, 38 
Stat. 730) was passed, and which latter act is not involved hère (Trans- 
atlantic Missouri R. R. Case, 166 U. S- 326, 17 Sup. Ct. 551, 41 l,. 
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Ed. 1007), Mr. Justice Peckham, in distinguishing between a public 
carrier or calling and a business like the one hère involved, said: 

"The trader or manufacturer, on the other hand, carrles on an entirely 
private business, and can sell to whom he pleases ; he may charge différent 
priées for the same article to différent individuals ; he may charge as much 
as he can getfor the article in whicli he deals, whether the priée be reason- 
able or unreasonable ; he may make sueh discrimination in his business as 
he chooses; and he may cease to do any business whenever his choice lies 
in that direction." 

In Northern Securities Co. v. United States, 193 U. S. 361, 24 Sup. 
Ct. 466, 48 L,. Ed. 679, Mr. Justice Brewer, speaking for the court, 
said : 

"Further, the gênerai language of the act is also limited by the power which 
each individual has to manage his own property and détermine the place and 
manner of its investment. Freedom of action in thèse respects is among the 
inaliénable rights of every citizen." 

In Standard Oil Co. v. United States, 221 U. S. 56, 31 Sup. Ct. 
514, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834,_Ann. Cas. 1912D, 734, 
Chief Justice White, speaking for the court said : 

"From the review just made it clearly results that outside of the restric- 
tions resulting from the want of power in an individual to voluntarily and 
unreasonably restrain his right to carry on his trade or business, and out- 
side of the want of right to restrain the f ree course of trade by contracts or 
acts which Implied a wrongful purpose, freedom to contract, and to abstain 
from contracting, and to exercise every reasonable right incident thereto, be- 
came the rule in the Emgllsh law." 

In United States v. American Tobacco Co., 221 U. S. 180, 31 Sup. 
Ct. 648, 55 L. Ed. 663, the Chief Justice, speaking for the court, said: 

"Indeed, the nécessité for not departlng in this case from the standard of 
the rule of reason which is universal in its application is so plalnly requlred; 
in order to give èffect to the remédiai purposes which the aCt under consid- 
ération contemplâtes and to prevent that act from destroying ail liberty of 
contract and ail substantial right to trade, and thus caùsing the act to be at 
war With itself by annihllàting the fundamental right of freedom to trade 
which, on the very face of the act, it was ehacted to préserve, is illustrated 
by the record before us." 

In Dueber Watch Case Co. v. Howard Wàtch, etc., Co., 66 Fed. 
646, 14 C. C. A. 22 (C. C. A. 2d Circuit), the court said: 

"An individual manufacturer or trader niay surely buy from or sélV to 
whom he pleases, and may equally refuse to buy from or to sell to any orie 
with whom he thinks it will promote his business interests to refuse to trade.'' 

In Union Pacifie Coal Co. v. United States, 173 Fed. 739, 97 C. 
C. A. 580 (C. C. A. 8th Circuit), the court said : 

"Therfe was no law which requireà the coal company to sell Its coal to 
Sharp on the terms which he prescribed, or to sell it to him at ail. It had 
tjie undoubted right to refuse to sell its coal at any price. It had the right to 
fix the priées and the terms on which It would sell it, to sélect its customers, 
to sell to some and to refuse to sèll to otlièrg, to sell to some at one price and 
on one set of terms, and to sell to others at another price and on a différent 
set of terms. There Is nothing in the' act of , July ,2, 1890, which deprived the 
coal (Mmpany of any of thèse common flghts of the owners and venders of 
mercbandise, and, if it did not coàibiné with sôme other person or persons 
sô to do, its refusai to sell its coal to Sharp, unless he would withâraW bis 
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advertlsement of a réduction in his retall price of it, was not the violation of 
tlie Slierman Anti-Trust Act ctiarged in tlie indictnient." 

The case of Great Atlantic & Pacific Tea Co. v. Cream of Wheat 
Co. (D. C) 224 Fed. 566, on appeal 227 Fed. 46, 141 C. C. A. 594 (C. 
C. A. 2d Circuit), will be found to contain a comprehensive and able 
discussion of the right of manufacturers to sell their wares or not, to 
fix retail prices, or to décline dealing with any particular retailer. Ta 
thèse cases, and the authorities therein cited, and especially to the able 
discussion by Judge Hough on pages 572-575 of the first report (224 
Fed. 566, supra), attention is especially drawn. 

[2] The pregnant fact should never be lost sight of that no aver- 
ment is made of any contract or agreement having been entered into 
whereby the défendant, the manufacturer, and his customers, bound 
themselves to enhance and maintain prices, further than is involved 
in the circumstance that the manufacturer, the défendant hère, re- 
fused to sell to persons who would not resell at indicated prices, and 
that certain retailers made purchases on this condition, whereas, in- 
ferentially, others declined so to do. No suggestion is made that the 
défendant, the manufacturer, attempted to reserve or retain any in- 
terest in tiie goods sold, or to restrain the vendee in his right to bar- 
ter and sell the same without restriction. The retailer, af ter buying, 
could, if he chose, give away his purchase, or sell it at any price he 
saw fit, or not sell it at ail ; his course in thèse respects being afifected 
only by the fact that he might by his action incur the displeasure of 
the manufacturer, who could refuse to make further sales to him, as 
he had the undoubted right to do. There is no charge that the reta:il- 
ers themselves entered into any combination or agreement with each 
other, or that the défendant acted other than with his customers in- 
dividually. It cannot be said that the défendant bas no interest in 
the prices at which its goods shall be sold. On the contrary, it had a 
vital interest, in so far as cutting the same would tend to demoral- 
ize the trade, and might bave been more injuriously afïected by the 
resuit of this disorganization than the public would be benefited by 
a temporary réduction in the prices of its products. The sale of the 
defendant's particular soaps cannot be said to be a necessity, or that 
îhe same bears a large proportion to the entire manufacture of soaps 
of the kind and grade involved. The successful prosecution of the 
defendant's business, and the continued use of its soap by the public, 
dépend upon its ability to find and maintain a market for its output. 
Price cutting would almdst inevitably resuit in reducing the defend- 
ant's business in a given community to only those engaged in that 
practice, and deprive it of the patronage of the great body of whole- 
salers and retailers engaged in what they believed to be a fair and 
legitimate conduct of their business. It by no means follows that, 
in the end, the public would be benefited, as the price cutter could eas- 
ily raise prices af ter the demoralization caused by his conduct had been 
brought about, and profit individually by so doing. What the public 
is interested in is that only reasonable and fair prices shall be charg- 
ed for what it buys, and it is not claimed that the defendant's man- 
ner of conducting its business has otherwise resulted. 
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The indictment should set forth such a state of facts as to make 
it clear that a manufacturer, engagea in what was believed to be the 
lawful conduct of its business, has violated some known law, before it 
is haled into court to answer the charge of the commission of 
a crime. In the instant case, the court's conclusion is that the aver- 
ments of the indictment, when carefully considered, and read in the 
hght of the defendant's inaliénable right to deal lawfully with his 
own property, the handling, trading in, and disposing of which is made 
the subject of this indictment, fail to charge any offense, either in re- 
straint of trade and commerce, under the Sherman Act, or any other 
law of the United States. 

[3] Second. This brings us to the considération of the form of the 
indictrnent. Ordina;rily, this would be deemed immaterial, the indict- 
ment f ailing to charge a criminal offense, as held by the court ; but 
it will be perhaps better, if the case is to be reviewed by the appel- 
late court, to hâve the suffîciency of the indictment also determined. 

The indictment, it will be observed, is only against a manufacturer 
alleged to be in combination with wholesale and retail dealers, and 
not against the wholesale and retail dealers referred to. It is not 
averred that the nàmes of the latter were unknown to the grand jury, 
and no reagçn is given why they were not made parties défendant. 
Assuming, but without deciding, that it is permissible to indict only 
one party in an unlawful combination, it does not seem to the court 
that the alleged offense with which the défendant is charged is stated 
and set forth with that degree of accuracy and certainty required in 
criminal pleading. The facts in no particular combination, against any 
one set of wholesalers or retailers alleged to hâve been in combina- 
tion with the défendant, are given, but merely that assurances and 
promises were made by the wholesale and retail dealers doing business 
with the défendant throughout the United States, and the Eastern 
district of Virginia, that its products would not be resold at retail 
other than at priées fixed by the défendant. This language is too 
gênerai, and the défendant has the right at least to be informed of 
some one particular infraction of the law that it is claimed it has com- 
mitted. It would be impossible to intelligently prépare a défense or 
answer to this indictment, as it involves the defendant's dealings with 
its wholesale and retail customers throughout the territory named, 
covering a period of three years. This is too indefinite, and there 
ought to be no difficulty, if such conditions exist, as set forth in the; 
indictment, to name some spécifie instance of the alleged combination, 
a:nd State the same in détail. 

The demurrer will be sustained, and the indictment quashed. 
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HAWKINS V. DANNENBERG CO. et al. 

In re WARLICK BROS. CO. 

(Circuit Court of Appeals, Fifth Circuit. Novembcr 2, 1918., 

No. 3215. 

1. Chattel Mortgages <Ss=>196 — AVrruHOLDiNG from Record — Validitt 

Against Creditor. ' 

An unrecordéd mortgage on a stock of goocis is sub.iect to be vacated as 
a fraud on subséquent <Tedltors, if withheld from record liy agreement 
or understanding betvveen its parties, so as not to afCect mortgagor's crédit. 

2. Appeal and Ebbor (ê=1177(6)— Remand for New Triai^Misappbeiien- 

SION OF FACT. 

It fairly appearing from trial eourt's opinion that the eonfllctlng évi- 
dence, on 'the question of an unrecordéd mortgage on stocli of goods belng 
in fraud of sub.se<iuent creditors, was not duly considered, because of 
mlsapprehension that mortgagee had agreed to sell mortgagor ail the 
goods it needed, and so did not contemplate that mortgagor would seek 
crédit elsewhere, there wlU be a reversai and romand for new trial. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit hy Robert T. Hawkins, trustée of the Warlick Brothers Com- 
pany, bankrupt, against the Dannenberg Company and others. From 
an adverse decree, complainant appeals. Reversed, and remanded for 
new trial. 

Se'e, also, 234 Fed. 752. 

Max F. Goldstein, of Atlanta, Ga. (Ellis, Webb & Ellis, of Americus, 
Ga., and Little, Powell, Smith & Goldstein, of Atlanta, Ga., on the 
brief), for appellant. 

Orville A. Park and Edward P. Johnston, both of Maçon, Ga. 
(Hardeman, Jones, Park & Johnston, of Maçon, Ga., on the brief), for 
appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WAEKER, Circuit Judge. This was a bill in equity filed by the ap- 
pellant, as trustée of Warlick Bros. Company, a bankrupt, praying 
that a mortgage made in January, 1914, liy the bankrupt, to the de- 
fendant the Dannenberg Company, he adjudged fraudulent and void 
as to creditors of the bankrupt. The mortgage was not recorded until 
July 18, 1914, a few days prior to the filing of the involuntary pétition 
under which the bankruptcy was adjudged. The bill contained aver- 
ments to the efFect that the mortgage v^^as fraudulently withheld from 
record, with the understanding that the mortgagor would buy mer- 
chandise from others who, in ignorance of the existence of the mort- 
gage, might extend crédit for goods sold. 

The following statement made in the opinion rendered by the Dis- 
trict Judge indicates what was relied on to support the conclusion that 
the mortgage was not withheld from record to give the mortgagor a 
fictitious crédit : 

®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
2S3 P.— 34 
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"The Dannenberg Company, wlio are wholesalers, agreed that they would 
Bell Warliek ail the goods he needed. It followis thçit they dld not oontemplate 
that he would seek crédit elsewbere. Nor was the mortgage withheld ft-om 
record to impart to Warliek a flctitlous crédit, to the in jury of those subse- 
quently having dealings with hina. Warliek had just failed, and a mortgage 
for a large amount was already of record agalnst him. It foUows that no 
creditors could hâve been deceived by the failure to record the subséquent 
mortgage of the Dannenberg Company." 

The quoted statement manifests a material misapprehension of the 
State of facts disclosed by the évidence in the case. The property cov- 
ered by the mortgage was the mortgagor's stock of goods, "constant in 
bulk, but changing in spécifies," contained in the Planters' Bank Build- 
ing in Americus, Ga. The évidence disclosed that at the time the 
mortgage was made it was known to a représentative of the mort- 
gagee, who acted for it in taking the mortgage, that the mortgagor had 
and was doing business in two stores in Americus, the one in the Plant- 
ers' Bank Building and another on Lamar street. The mortgage was 
signed and delivered in the L,amar street store. It was given to se- 
cure the payment of the price of about $500 of goods presently sold — 

"and ail other crédits and advances which may be extended to us by the said 
Dannenberg Company during one year. after this date, so that the balance 
due after inaking ail crédits for payments will not exceed 510,000, whether 
evideneed by note or open acconnt charged in the books of said the Dannenberg 
Company agalnst us." 

The testimony of the représentative of the mortgagee, who in its 
behalf extended the crédit evideneed and secured by the mortgage, 
showed, not, as stated in the above-quoted part of the opinion ren- 
dered, that, the mortgagee agreed to sell the mortgagor ail the goods 
the latter needed, but that the latter only agreed to buy ail the goods 
it needed for the store containing the mortgaged stock. The évidence 
did not show the existence bf the supposed state of facts relied on 
to support the conclusion that the mortgagee did not contemplate that 
the mortgagor would seek crédit elsewhere. Having knowledge that 
the mortgagor was conducting a store or stores other than the one 
containing the mortgaged stock, for which alone the mortgagee was 
to sell goods, and that the mortgagor made no promise as to where it 
would buy goods for such othér store or stores, it might well be in- 
ferred that the mortgagee contëmplated that the mortgagor would 
seek crédit from sellers other than the mortgagee. 

It is true that prior to the date of thë making of the mortgage the 
mortgagor had been through bankrûptcy, and that at that time a mort- 
gage given by it to secure an amount borrowed to carry out a compo- 
sition of the debts owing to creditors affected by the prior bankrûptcy 
was on the public record, which did not then show that that mortgage 
had been satisfied. But undisputed évidence showed that the debt 
secured by the last-mentioned mortgage was paid in full a considérable 
time bef ore there ' was anything on the record to show that it was 
satisfied, and that the mortgagor bought goods on crédit from mer- 
chants who -weire apprised that the debt secured by that mort^ge had 
been paid in full, and who, before such information was imparted to 
them, sold the mortgagor goods only when the payment of the price 
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of:them was guaranteed by a third party of unquestioned solvency; 
and it f urther appeared that the mortgagor so obtained crédit for goods 
sold after the seller was apprised of the payment of the debt secured 
by the recorded mortgage, and while the mortgage to the Dannenberg 
Company was withheld from the record and the seller was ignorant 
of its existence. 

In view of the évidence just mentioned, plainly it is an unwarranted 
conclusion that no creditors could hâve been deceived by the failure 
to record the subséquent mortgage to the Dannenberg Company. 
While the Dannenberg mortgage was withheld from record the mort- 
gagor conducted a store at Dothan, Ala., and bought goods on crédit 
which were consigned to it at that place. Nothing in the évidence 
indicated that this was contrary to any understanding or agreement 
between the mortgagor and mortgagee. The évidence plainly indi- 
cates that crédits were extended by other sellers of goods while the 
Dannenberg mortgage was withheld from record, which would not 
hâve been ohtained if the existence of that mortgage had been known 
to such other creditors. 

[1, 2] The mortgage in question was subject to be vacated as a fraud 
upon creditors, if it was withheld from record by agreement or under- 
standing between the parties to it, so as not to affect the mortgagor's 
crédit. Clayton v. Exchange Bank, 121 Fed. 630, 57 C. C. A. 656; 
National Bank of Athens v. Shackelford, 208 Fed. 677, 125 C. C. A. 
575. The évidence on the subject was conflicting. It consisted most- 
ly of oral testimony given in the présence of the trial judge. The 
conduct of the mortgagor's représentative who executed the mortgage 
in its behalf was such as plainly to indicate to the mortgagee's repré- 
sentative that secrecy was desired. In the course of his testimony the 
latter stated : 

"Mr. Warlk-k had two stores, and I went to both stores, We went to the 
Planters' Bank Building store, and, beinjr sinaller, more crowdéd, he sugaested 
that we go around to the Lamar street store, where the clerks would not 
overhear our conversation, and we went there, and sat way off la a corner 
under the stejjs." 

Warlick stated that the mortgagor's représentative, with whom he 
dealt when the arrangement for a crédit was made, said, with référ- 
ence to the paper which was signed, that — 

"It was just a paper between Mm and myself, and nobody would know 
anything about it except us ; he would put It In the back end of his saf e ; 
the safe was in the room, and no one would know anything about It." 

The person to whom that statement \^as attributed denied that any- 
thing like it was said. When asked why he did not put the mortgage 
on record, he first said that it was not necèssary. Afterwards he said 
it was Carëlessness. It fairly appears, from the opinion rendered by the 
trial judge, that this conflicting évidence was not duly considered, and 
that the court, in reaching its conclusion, was influenced by the suppos- 
ed existence of attending circumstances not disclosed by the évidence. 
We will not undertake to pass on the conflicting évidence, as obviously 
the trial court is in a hetter position to weigh it properly. The op- 
portunity for it to do so uninfluenced by unwarranted considérations 
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will be afforded by reversing the decree appealed from and remanditig 
the cause. 

In the course of the argument the ruling made by this court in the 
case of Martin v. Commercial Bank of Maçon, Ga., 228 Fed. 651, 143 
C. C. A. 173, was called to our attention. There is an obvions distinc- 
tion between the facts of that case and those of the instant one. The 
conclusion that there was an absence of fraud in withholding from rec- 
ord the mortgage in question in that case was supported by a finding, 
sustained by the évidence, that when the mortgage was given it was ex- 
pressly stipulated that no subséquent crédit should be given. Not only 
was no such stipulation shown by the évidence in the instant case, but 
at the time the mortgage hère in question was made the mortgagee 
was apprised that the mortgagor's situation and business occupations 
were such that it was to be anticipated that it would seek crédit from 
sellers of goods other than the mortgagee. The évidence was such 
as to justify an inference that the mortgagee was aware that the mort- 
gaged stock of goods was really subject to no incumbrance other than 
the mortgage in question. Other sellers of goods on crédit, who were 
apprised of the actual satisfaction of the only incumbrance disclosed 
by the public records, may well hâve been influenced to exteUd crédit 
by the buyer's apparent unincumbered ownership of the considérable 
stock of merchandise in the Planters' Bank Building store in Americus. 

Reversed. 



BASgETT V. EVANS et al. (two cases). 

In re PHILLirS. 

(Circuit Court of Appeal.s, Eishtli Circuit. October 14, 191S.) 

Nos. 192, 49t)l. 

1. Bakkbuptcy iÊ=3440 — Revibw — Modes. 

Where review of the facts in a proc-eeding to set a^ii'le a mortgage as a 
préférence is sought, appeal is tlie proper remedy, and a iietition to révise 
should be dismissed. 

2. BANKEurTCY <§=>1(;6(4) — "Prepebbnce." 

A mortgage given by a bankiauit to secure certain creditors hcld prefer- 
ential,. withlji Bankruptcy Act, § 00 (Comp. St. 1916. § 9344) : the circuin- 
stanees beiug suffieient to charge the creditors with reasouable notice tbey 
were seeurlng a préférence. 

[Kd. Note, — For other définitions, see Words and Phrases, First and 
Second Séries, l'refereuce.] 

3. Bankuuptcy <S=3lC6(4) — Pbefehences — Notice. 

Actual knowledge or bellef of an Intent to prêter ia not necessary to 
render a transaction open to attaclc under Bankruptcy Act, § 60 (Comp. 
St. 1910, § 9844), as preferential, nor is a mère suspicion of a préférence 
enough to invalidate; but the rule applicable to negotiable paper sliould 
not be applled, and instead "what Is reasonable cause to believe," etc., 
must dépend on the facts of eaeh case. 

4. Bankruptcy ©=3166(4) — "Reasonable Cause to Believe." 

"Reasonable cause to believe," under the Bankruptcy Act, covers sub- 
stantially the same field as "notice," under the équitable doctrine of good- 
faith purcbaser. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Reasonable Cause.] 

^=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

Pétition to ReVise Order of the District Court of the United States 
for the District of Kansas. 

In the matter of the hankruptcy of D'ave PhilHps. Pétition by 
George R. Bassett, trustée in hankruptcy, against Perd Evans and 
others to set aside a mortgage as a préférence. From a decree deny- 
ing the pétition, the trustée appeals, and also pétitions to revise. Pé- 
tition to revise dismissed, and decree reversed. 

E. L. Foulke, of Wichita, Kan. (Jesse D. Wall, of Wichita, Kan., 
on the brief), for appellant and petitioner. 

Czeorgc Gardner, of Wichita, Kan. (T. A. Noftzger and George W. 
Cox, both of Wichita, Kan., on the brief), for appellees and respond- 
ents. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. [1] This was a proceeding brought by 
Bassett, as trustée in hankruptcy of Dave Phillips, to set aside a 
mortgage as a préférence. The référée and the trial court denied 
the pétition and sustained the mortgage. The trustée brings the 
case into this court both by pétition and appeal. As he seeks a review 
of the facts, appeal is the proper remedy, and the pétition is dismissed. 

[2] The controlling facts are as f ollows : 

In 1910 Phillips, the bankrupt, purchased a stock of drugs and fix- 
tures at Coldwater, Kan., for $4,000, ail of which w^s secured by a 
chattel mortgage back on the property. He ran the business until 
January, 1913, when he had reduced the mortgage debt to $1,800, 
but had built up a large indebtedness to the trade. liis principal 
creditors were C. E. Potts Drug Company, $2,271.26, the Southwest- 
ern Drug Company, $533.11, and C. A. Tanner & Co., $333.87. Thèse 
concerns were wholesalers at Wichita who had acted together for many 
years in matters affecting retail merchants. In January, 1913, they 
felt dissatisfied with Phillips" condition, and sent Mr. Wintle, crédit 
manager of the Potts Drug Company, to Coldwater to make an in- 
vestigation. He not only talked with Phillips personally, but made 
a careful examination of his books, and ascertained the course and 
State of his business, and what he was owing to other creditors. 
What he ascertained is, in our judgment, indicated fuUy as well by 
what he did as by what he says he discovered. He took notes for 
the Potts Drug Company âccount for $200 each, payable monthly, 
and for the other accOunts notes for $100 each, payable at like pe- 
riods. The accounts were closed, and a new arrangement made by 
which Phillips, instead of having the usual commercial crédit, was 
required to settle by cash for ail new goods supplied him by thèse par- 
ties twice a month, and certainly not to exceed 30 days. Phillips 
went f orward with his business; At the end of the year he' had paid 
on the notes, so that the indebtedness stood C. E. Potts Drug Com- 
pany, $1,490.40; Southwestern Drug Company, $347.62; C. A. Tan- 
ner & Co., $521.16. It is manifest, therefore, that he was badly in de- 
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fault on his notes. During thîs time he kited checks in paying debts 
for new purchases, and allowed some of them to go to protest, but 
finally made them good. At the clos^ of the year 1913, Phillips had 
made no further payment on the purchase-price mortgage on his 
stock. He owed unsecured debts, in addition to what he was owing 
appellees, amounting to $2,731.80. He must hâve known that he was 
near the road's end. 

Early in January, 1914, he agreed with one Dykes to exchange his 
stock and fixtures for a lot and store building valued for purposes of 
the trade at $6,000, Dykes- to pay the boot in cash. To thèse negoti- 
ations appellees wére parties, and, we think, were fully informed. 
They canvassed the whole transaction with Dykes personally, and dis- 
cussed it by phone with Phillips. Notes for the amounts due them, 
and a mortgage upon the store property which Dykes was to deed to 
Phillips in the trade, were prepared by counsel for appellees, and 
delivered to Mr. Fishër, an employé of the Potts Drug Company, to 
take to Coldwater for exécution by Phillips. Fislier had talked with 
Dykes about the property, and was employed by him as his représen- 
tative in taking an inventory of the stock of drugs. He was engaged 
in that work for about three days. When the inventory was com- 
pleted, and before it was footed up, he had Phillips sign the notes and 
mortgage, and sent them to appellees. The footings of thé inventory 
showed the stock to be worth $7,475. This was $325 less than the 
$6,000 at which the store building was valued, and the $1,800 which 
was still due on the mortgage for the purchase price against the stock. 
Dykes was to hâve a clear title. fie had only $1,000 cash to put into 
the deal. The Potts Drug Company loaned, him $500 with which to 
make up the sum needed to pay off the mortgage on the stock. The 
holdersof the mortgage accepted Dykes' note for $325 for the bal- 
ance. , il ' 

Appellees insist that at the time they accepted the notes and mort- 
gage they believed that Phillips wpuld get enough in the trade to 
pay ail other creditors. They were very careful, however, not to wait 
for the inventory to be footed up, so they could ascertain as a fact 
whether this would provë to be the case. Notwithstanding their tes- 
timony, we do not bielieve they really entertained any such expecta- 
tion. They themselves loaned Dykes $500 with which to pay ofï the 
mortgage. ,Their ,man, Fisher, had participated in making the inven- 
tory. He had a very good chance, as the resuit of that work, to make 
a close estimateas to what the stock would foot up, and, although 
he was not appellees' employé for purposes of taking the inventory, 
the knowJedge: which he acquired in view of the fact that he held the 
not es, and mortgage as their agent, and was sent to Coldwater to close 
up the deal by taking the notes and mortgage, can f airly be imputed to 
appellees. It is also true that appellees raust hâve been thoroughly 
familiar with- Phillips' business during the year 1913. They were 
urging him, ail the time ta pay his notes, and to take care of his protest- 
ed checks. Their traveling salesmanvisited his place of business 
twice a month to collect for current sales. Through Mr. Wintle, their 
crédit man, they had carefully canvassed Mr. PhilUps' situation at 
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the time the first notes were taken. It îs likewise truè that the mort- 
gage hère involved covered ail of Phillips' property except such as 
was already encumbered for its full value. It covered ail that Phil- 
lips received in exchange for his stock of drugs. If the mortgage 
had been taken on the stock of drugs direct, its preferential charac- 
ter would hâve been plain. What différence can it make that the mort- 
gage was taken on the property which Phillips received in exchange 
for his stock? 

From ail the facts we think the conclusion is inévitable that they 
had reasonable cause to believe that Phillips was insolvent, and that 
the taking of the notes and mortgage would resuit in a préférence 
to themselves over the other unsecured creditors. If they did not ac- 
tually know the facts, the évidence leaves no doubt that they will- 
fuUy abstained from getting the knowledge until after the notes and 
mortgage were executed and delivered to them. A circumstance oc- 
curred a few days later which throws a strong backward light upon 
the frame of mind of appellees at the time the mortgage and notes 
were taken. The Potts Drug Company wrote a letter to Phillips, urg- 
ing him to move into the store building, so that he could claim it as 
a homestead. This would not only put the building beyond the reach 
of creditors, but it would likewise put appellees in a place where the 
other creditors could not complain, because their mortgage was taken 
upon exempt property. Reluctant as we are to disturb a fînding con- 
curred in by a référée and the trial court, we f eel constrained to hold 
that the mortgage constitutes a voidable préférence and ought to hâve 
been set aside. Courts must hold parties standing in the position 
which appellees occupied to hâve "reasonable cause to believe" what 
sensible business men standing in their place and possessing their 
knowledge would hâve believed. When such a standard is appHed 
to appellees, we think the conclusion is too strong for any reason- 
able doubt. 

The observations of Judge Hook in Pittsburgh Plate Glass Co, v. 
Edwards, 148 Fed. 377, 78 C. C. A, 191, are equally applicable to the 
mortgagee hère: 

"An exiimination of the record Impresses us with the bolief that the ap- 
pellant's attorney was so vvell satisfied of the banUrupt's insolvency and its 
eft'ect upon the mortgage he was about to take that lie purposely traveletl 
as close to the edge of actual knowledge as he could without obtaining it." 

[3] The authorities tell us that section 60 of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 1916, §• 9644]) does 
not, on the one hand, require actual knowledge or actual belief of 
an intent to prêter (In re Eggert, 102 Fed. 735, 43 C. C. A. 1 ; In re 
Virginia Hardwood Mfg. Co. [D. C] 139 Fed. 209); and, on the other 
hand, that mère fear or suspicion of a préférence will not invalidate 
a transfer (Powell v. Gâte City Bank, 178 Fed. 609, 102 C. C._ A. 55). 
Thus between actual knowledge, and actual belief, on the one side, and 
fear and suspicion, on the other, lies the "reasonable cause to believe" 
mentioned in the section. This classification, however, is not as help- 
ful in the décision of a concrète case as it appears. Fear and suspi- 
cion of insolvency, if they be strong enough, become belief, and the 
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difficulty with the classification is that there are no critena Dy which 
it can be said that one set of facts ought to engender fear or suspi- 
cion only, while another set of facts furnish reasonable cause for be- 
lief . It is impossible to group the ever-changing facts of business 
life into hard and fast catégories, and say that one category produces 
fear, another suspicion, and another belief. Again, the rule of negoti- 
able paper, that facts vvhicli arouse suspicion will not defeat the title of 
a holder (Hotchkiss v. Bank, 21 Wall. 354, 22 L. Ed. 645 ; Clark v. 
Evans, 66 Fed. 263, 13 C. C. A. 433), ought not to be applied to a ques- 
tion of préférence because that rule "was f ramed in order to encour- 
age the f ree circulation of negotiable paper" (Goodman v. Simonds, 
20 How. 343, 356, 15 L. Ed. 934), and has no proper application to 
transfers of property. "Reasonable cause to believe," under section 
60 of the Bankruptcy Act, covers substantially the same field as "no- 
tice" in determining whether a person is a bona fide purchaser of 
property. Both relate to transfers of property rather than negoti- 
able paper. Hence, under section 60, the same as in the équitable 
doctrine of good-faith purchaser, "notice of facts which would inr 
cite a person of reasonable prudence to an inquiry under similar cir- 
. cumstances, is notice of ail the facts which a reasonably diligent in- 
quiry would develop." Coder v. McPhersoh, 152 Fed. 951, 82 C. C. 
A. 99; Grandison v. National Bank of Commerce, 231 Fed. 800, 
809, 145 C. C. A. 620. 

[4] What constitutes "reasonable cause to believe" under this section 
is a pure question of f act, and each case is best disposed of by an 
independent considération of its own facts. What the statute re- 
quires is that the facts and circumstances known to the purchaser 
shall be ascertained, and then the question answered whether those 
facts and circumstances would hâve caused an intelligent business 
man to believe that a préférence was intended, or would hâve put 
such a man upon an inquiry that would hâve discovered the true 
character of the transaction. If such be the case, the transfer is 
void. Otherwise it is valid. 

We think the mortgage hère involved was void, and should hâve 
been set aside. The decree below is reversed. 



KEEFE V. WORCESTPJR TRUST CO. 

In re RUSSKLL FALLS CO. 

(Circuit Court of Appeals, First Circuit. October 22, 1918. On Pétition for 
Kehearing, November 27, 191S.) 

No. 1301. 

1. Bankruptcy i®=205 — Tbustee — Rights of. 

Tliough the trustée in bankruptfy of a mortgagor be conceded to hâve 
the rights of au attacliing créditer, and not mortgagor, in property of 
bankrupt, lie would not bave any greater rlgbts than mortgagor to fixtures 
annexed to mortgaged property prior to bankruptcy. 

(gSsFor otber cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



KEEFE V. WORCESTEK TRUST CO. 537 

2. ApPEAL and ErbOB <g=501(3)— rRESENTATION OF GBOUXDS OF REVIEW IN 

Court Below — Assignmexts of Ebkor. 

Au assigiiment of error, baxed on au offler of proof therein sot forth, 
présents nothing for review, where the record fails to disclose thut it was 
excluded, or, if excluded, tliat an exception was talcen tliereto, 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Jas. M. Morton, Jr., Judge. 

In the matter of the bankruptcy of the Russell Falls Company. Cer- 
tain property and the proceeds thereof were claimed by the Worcester 
Trust Company, v/hich claim was opposed by Joseph P. Keefe, trus- 
tée. From a decree for claimant (249 Fed. 260), the trustée appeals. 
Affirmed. 

Arthur T. Johnson, of Boston, Mass. (Joseph P. Keefe, of Boston, 
Mass., on tlie brief), for appellant. 

Edmund K. Arnold, of Boston, Mass. (Peabody, Arnold, Batchelder 
& Luther, of Boston, Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RlCHj District Judge. 

PF,R CURTAM. This case présents the question whether certain 
machines in a paper mill were so annexed to the realty and with suçh 
an inlent as to become fixtures, so that they passed to the njortgagee 
of the realty. 

The i-eferee in dealing with the matter ha s classified the machines 
into groups. The first group consists of machines which both the 
référée and the District Court found the trust company, as mortga- 
gee, was entitled to under its mortgage. The second group consists of 
vvhat is callcd the second paper machine. This machine the référée 
awarded to the trustée in bankruptcy, but the District Court reversed 
tbc référée and awarded it to the Trust Company. 249 Fed. 260. The 
question involved, as to each group, is a mixed one of law and fact. 
The parties are practically in accord as to the law ; the divergence is 
as to the weight to be given the évidence and the déductions to be made 
therefrom. The case was very fully presented and carefully considered 
in the court below, and, after a re-examination of the évidence and a 
considération of the arguments of counsel, we are of the opinion that 
the findings and rulings of the District Court as to the annexation of 
both groups of machines to the realty were correct. 

[1) If the trustée in bankruptcy, as he contends, has the rights of 
an attaching creditor and does not stand in the place of the mortgagor 
rthe bankrupt), bis rights in the mortgaged property did not accrue 
befcre bankruptcy, and, if prior to that event the machines had be- 
come annexed to the mortgaged realty, the rights of the trustée in 
the property would not be différent, whether he stood as an attaching 
creditor or as the bankrupt. When the District Judge in his opinion 
said the case is one wholly between the mortgagor and the mortgagee, 
and that the trustée in bankruptcy stood in no better position than the 
,i;nortgagor, he meant nothing more than that, in determining the ques- 
tion of intention with which the machinery was annexed to the realty, 

.©=>Por other cases see same topic à KEY-NUMBEH in ail Kcy-Numbered Dlgests & Indexes 
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the circumstances attending the ownership of the property at the time 
of the annexation could be taken into account, and that, as the property 
was then subject to a mortgage, it raight be inferred from this fact that 
the mortgagor intended that the machinery should be permanently an- 
nexed rather than temporarily, 

[2] The appellant takes nothing by his fifth assignment of error. 
If the ofïer of proof there set eut was made, the record fails to dis- 
close that it was excluded, or, if excluded, that an exception was 
taken thereto. 

We think the question of fées, costs, and charges was rightly deter- 
mined. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 

On Pétition for Rehearing. 

PER CURIAM. The appellant's pétition for rehearing is denied. 
If the record ought to be corrected to show that the appellant duly ex- 
cepted to the exclusion of his offer of proof, and if the proof therein 
disclosed was compétent and should hâve been received, we are still 
of the opinion that, taking it into considération with the other évidence 
in the case, no other conclusion should be reached than the one arrived 
at in bur opinion handed down October 22, 1918. 

The pétition for rehearing is denied. 



O'HAKE V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. October 28, 1918.) 

No. 5111. 

1. Abmt and Navy ®=340 — Obstkuction of Recroiting — Indiotment. 

An indlctinent charging tliat défendant made statements in a public 
address that any person who enlisted for service in France would be used 
for fertilizor. etc., witli the intent of ol)structing the enlistment service of 
the United States, fteW sufflcient to charge the offense of obstructing the 
recruiting and enlistment service, in violation of Espionage Act, tit. 1, § 3. 

2. Akmy and Navy ®=a40 — Enlisiment and RECExriTiNG — "Obstruct." 

A speech in which défendant stated that any one enllsting for serv- 
ice in France would be used for fertilizer, etc., held to vlolate Espionage 
Act, tit. 1, § 3, denoundng the offense of willfully obstructing the recruit- 
ing or enlistment service of the United States ; the expression "obstruct" 
contemplating more than a physical obstruction. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Obstruct.] 

3. Criminal Law ®=>829(1), 834(2) — ^Trial — Instbtjctions. 

The refusai of a requested instruction substantially covered by the 
principal charge was uot error, for the court is not required to use the 
précise language of counsel. 

4. Army and Navy iS=»40 — Obstruction or Enlistment — Essentials. 

To sustain a conviction of willfully obstructing the recruiting and en- 
listment service, etc., in violation of Espionage Act, tit. 1, § 3, by speeches 
calcul ated to hâve that efCect, it Is not necessary to show any partlcular 
person was prevented from enllsting. 

€=9For other cases see same topic £ KEY-NUMBER iB ail Key-Numbered Digests £ Indexes 
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In Error to the District Court of the United States for the Dis- 
trict of North Dakota ; Martin J. Wade, Judge. 

Kate Richards O'Hare was convicted of violating Espionage Act 
June 15, 1917, tit. 1, § 3, and she brings error. Affirmed. 

Chester H. Krum, of St. Louis, Mo., and V. R. L,ovell, of Fargo, 
N. D. (H. F. Horner, of Fargo, N. D., on the brief), for the plaintifï 
în error. 

Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (John Carmody, 
Asst. U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. [1] On July 17, 1917, when the United 
States was at war with the Impérial German government, and was 
engaged in enlisting or recruiting its forces for the army and navy, 
Kate Richards O'Hare, a professional Socialist lecturer, delivered an 
address at a public meeting in the town of Bowman, N. D., before an 
audience of 100 or more people, in the course of which she said in sub- 
stance and effect : 

That any person who enlisted In the army of the United States for serv- 
ice in France would be used for fertilizer, and that is ail lie was good for, and 
that the women of the United States were nothing uiore nor less than brood 
sows, to ralse children to get into the army and be made into fertilizer. 

She was indicted for violating that part of section 3, title 1, of the 
Espionage Act of June 15, 1917 (40 Stat. 219, c. 30), which provides 
that "whoever, when the United States is at war, * * * ghall will- 
fully obstruct the recruiting or enlistment service of the United States 
to the injury of the service or of the United States" shall be punished 
as therein provided. She was tried, convicted, and sentenced to im- 
prisonment for fîve years. It is contended that the indictment did 
not charge an offense under the statute, and that the trial court erred 
in excluding évidence, and in giving and refusing instructions to the 
jury. Of thèse in their order. 

The fîrst count will illustrate the claim of the insufficiency of the 
indictment. It charged that at the time and place mentioned the 
défendant "did commit the crime of willfully obstructing the enlist- 
ment service of the United States to the injury of the service of the 
United States, committed as follows, to wit." Then foUow aver- 
ments that she made the statements under the circumstances already 
recited, that she did so with the intention of willfully obstructing 
the enlistment service of the United States, to the injury of that 
service, and that there was then war hetween the United States and 
the Impérial German government. We will assume, without consid- 
ération, that the attack upon the indictment was seasonably made. 
It is urged that the défendant was merely charged with an attempt 
and an intention to obstruct the service, whereas the statute re- 
quires an actual willful obstruction. But counsel ignore the first part 
of the count, which, coupled with those foUowing, is équivalent to 
a charge that the défendant did not merely attempt to obstruct, but 
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actually did so, and willfully. The final averment of intent may be 
taken as an additional élaboration of the élément of willfulness. 

[2.] Again, it is asserted that to "obstruct" the recruiting or enlist- 
ment service some physical force, obstacle, or impediment must be 
employed ; that mère speech is not sufficient. Doubtless in some re- 
lations the word bas that meaning; but manifestly it is not so lim- 
ited in the statute before us. In the very nature of the evil sought 
to be avoided there could be no more potent means of obstructing, or 
even defeating, a country in raising its forces for war, especially in 
a time of voluntary enlistment, than a campaign of abuse calculated 
to inflame the ignorant or lawless against the opérations of their duly 
constituted government, and to incite or encourage them to résistance. 
In the sensé of the statute to obstruct means aiso to hinder, impede, 
retard, or embarrass, and any efficient means to that end is within 
the condemnation. If counsel were right in this, the picketing of re- 
cruiting stations by orators and lecturers would be admissible, if they 
stopped short of physical violence. 

Complaint is made of the exclusion of some évidence of a local 
political controversy, upon which witnesses for the government and 
for the défense were divided. The défendant was not a party to it, 
and it did not affect her, except as it bore upon the feeling of the 
witnesses toward each other, and therefore rather remotely upon 
their credibility, and for that limited purpose sufficient of the évidence 
was admitted by the trial court. 

[3] As to the instructions: It is urged that the court erred in re- 
fusing a requested instruction that the défendant could not be con- 
victed, uniess she used the ianguage set f orth in the indictment literally 
or in substance. The full efïect of the instruction was given in the 
gênerai charge. The court was not required to use the précise words 
of counsel. 

[4] Finally, it is said that the court erred in instructing the jury 
that it was not necessary that the government show that some par- 
ticular person was induced not to enlist. The instruction was right. 
The phrase "recruiting or enlistment service," as employed in the 
statute, signifies more than the mère induction into service of identified 
individuals. It means the particular governmental function or es- 
tablishment as a whole, and comprises the means, agencies, and in- 
strumentalities which it adopts, or upon which it relies, to accom- 
plish its object. If Ianguage and the time and, circumstances of its 
use are such as would necessarily resuit in obstructing the recruiting 
or enlistment service as so defined, the resuit will be presumed to bave 
followed. That is the case hère. Moreover, there was substantial 
proof that the défendant embraced the occasion, and that her Ianguage 
set forth harmonized with the trend of her address and accorded with 
her design. 

The other criticisms of the court's charge are clearly without merit. 

The sentence is aflirmed. 
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ROGERS et al. v. CHICKAMAIjGA TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. November 2, 1918.) 

No. 3213. 

1. Courts ©=3308 — Fedebal Courts — Jueisdiction — Diversity of Citizen - 

SHIP. 

Suit is not maintainable in fédéral court on ground of diversity of eiti- 
zenship, défendants and one of pliiintifCs being citizens of tlie same 
State. 

2. Bankruptcy ®=>293(1) — Suit Ancillary to Bankruptcy Proceedinq. 

A suit having for one object discharge of one plaiiitifC from liabllity on 
payment of fund into court, to be interpleaded for by défendants, one of 
whom was trustée in banlcruptcy, aud for its other object enjoining pro- 
ceediiigs by the trustée against fhe other plaintifC, held not aucillary 
to bankruptcy proeeeding, as regards jurisdiction of fédéral court with- 
out diversity of citizenshlp. 

Appeal from the District Court of the United States for the South- 
ern District of Géorgia; Emory Speer, Judge. . 

Suit by the Chickamauga Trust Company and another against Effie 
Rogers and others. From dji adverse decree, défendants appeal. 
Reversed, with direction. 

R. A. Hendricks, of Nashville, Ga. (W. E. Martin, Jr., of Maçon, 
Ga., on the brief), for appellants. 

Geo. S. Jones and Orville A. Park, both of Maçon, Ga., E. K. Wil- 
cox, of Valdosta, Ga., and John P. Knight, of Nashville, Ga. (Wil- 
son & Bennett, of Waycross, Ga., and Hardeman, Jones, Park & 
Johnston, of Maçon, Ga., on the brief), for appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WAIyKER, Circuit Judge. [1] This was a bill in equity, filed 
in the District Court by the appellees, the Chickamauga Trust Com- 
pany, a Tennessee corporation, and W. R. Smith, a citizen of Georgia, 
against the appellants, citizens of the state of Georgia. One of the 
plaintiffs being a citizen of the same state of which the défendants 
are citizens, the suit was not maintainable in the court in • which it 
was brought, unless that court had jurisdiction upon some ground 
other than diversity of citizenship of the onoosing parties. 

[2] In behalf of the appellees it is contended that the suit was 
such a one that the court's jurisdiction was not dépendent upon a 
diversity of citizenship. This contention is based upon the circum- 
stance that an object of the suit, as disclosed by the bill, is to enable 
one of the plaintiffs, the Chickamauga Trust Company, to obtain a 
discharge of liability for a fund in its possession upon the payment 
of it into court, which was asked to require the several défendants 
to interplead and set up conflicting claims, which it was alleged they 
asserted against the fund; one of the défendants being the trustée 
in bankruptcy of Effie Rogers. The fund was that part of the pur- 
chase price of land of the bankrupt, sold under a foreclosure of a 

©=>For other cases see same toplc & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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first lien or charge given or created to secure a debt to the Chicka- 
mauga Trust Company, which was îeft after satisfying that secured 
debt and paying other amounts claimed to hâve been properly dis- 
bursed out of the purchase price. It was contended that the suit 
was ancillary or auxiliary to the bankruptcy proceeding, and, be- 
cause of that fact, was niaintainable in the court in which it was 
brought, though one of the plaintifïs was a citizen of the same state 
of which the défendants are citizens. 

The bill did not profess to be in aid of the bankruptcy proceeding. 
It made no mention of that proceeding, except by averments to the 
following effect in regard to a pétition which it was alleged the de- 
fendant trustée in bankruptcy, several months before the filing of the 
bill, addressed to the référée in bankruptcy : 

The pétition mentioned averred that said Smith was in possession 
of a sum alleged to be the balance of the amount paid on the sale 
under the above-mentioned foreclosure, aftér paying thé secured 
debt owing to the Chickamauga Trust Company and the costs of fore- 
closure, and that said trustée claimed that balance, but said Smith 
failed and refused to pay it over to the trustée; that, pursuant to 
the prayer of said pétition, the référée made an order requiring said 
Smith to appear and show cause why he should not turn over said 
alleged balance to said trustée in bankruptcy; that said Smith duly 
made answer to said pétition ; and that the proceeding so brought by 
the trustée in bankruptcy was pending and undisposed of at the time 
the bill in this case was filed. The relief sought and obtained in 
this case included an injunction restraining the further prosecution 
of the proceeding commenced by the filing by the trustée of the 
above-mentioned pétition in the bankruptcy proceeding. 

So far as the object of the pending suit was to obtain relief inur- 
ing to the benefit of the plaintiff Smith, there was nothing in it to 
suggest that it was in aid of the bankruptcy proceeding. It was 
not alleged that any fund was in Smith's possession at the time the 
bill was filed. The bill contained no ofifer to surrender to the court 
anything in the possession of Smith. So far as he was concerned, 
the bill sought an injunction restraining the further prosecution of 
a proceeding instituted by the trustée in bankruptcy, which was pend- 
ing and undisposed of . As to this phase of the pending suit, instead 
of it being one auxiliary to or in aid of the bankruptcy proceeding, 
it is rather to be regarded as one seeking to interrupt and thwart the 
prosecution of a pétition filed by the trustée in the bankruptcy pro- 
ceeding. If the Chickamauga Trust Company had been the sole party 
plaintiiï, it seems that the suit could not properly hâve been regarded 
as ancillary to the bankruptcy proceeding, when it was not made to 
appear that that plaintiff had or sought to hâve any connection with 
the bankruptcy proceeding, and that the only relief sought in behalf 
of that plaintiff was an injunction restraining the défendants from 
proceeding against the plaintiff after its payment into court of the 
fund in its possession; the bill showing that the défendant trustée 
in bankruptcy was one of several adverse claimants of that fund. 
If, without bringing this suit, the Chickamauga Trust Company had 
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paid into the bankruptcy court the fund in its possession, that court 
could hâve required ail claims against that fund to be there asserted. 

But the Chickamauga Trust Company was not the sole_ plaintiff. 
So far as the suit was in behalf of its coplaintifï, Smith, it had no 
semblance of a suit ancillary to tlie bankruptcy proceeding. As to 
this phase of the suit it was one independent of the bankruptcy pro- 
ceeding against several défendants, one of whom happened to be the 
trustée in bankruptcy. It was suggested in argument that the prés- 
ence of Smith as a plaintiflf in the suit may be ignored, and the suit 
treated as one by the Chickamauga Trust Company alone, because 
Smith was a mère formai and unnecessary party. A sufîicient an- 
swer to this suggestion is that the bill sought relief inuring to tHe sole 
benefit of the plaintiff Smith, and that such relief was awarded by 
the decree appealed from. The bill showed that Smith was mate- 
rially interested in relief sought. The prosecution of a pending pro- 
ceeding against him alone was enjoined. 

Nothing is disclosed which prevents the fact that one of the plain- 
tifïs materially interested in the relief sought and granted is a citi- 
zen of the same state of which the défendants are citizens, having the 
effect of making the case one not within the jurisdiction of the court 
in which it was brought. 

It follows that the decree appealed from was crroneous. It is re- 
versed, with direction that the bill be dismissed for lack of juris- 
diction. 

Reversed. 



HUGHES V. UNITED STATES. * 

(Circuit Court of Appeals, Elghth Circuit October 28, 1918,) 

No. 6139. 

1. Internai, REveNtm: iS=>ll — Hakbison Anti-Narcotic Act. 

The Harrlson Antl-Narcotlc Act (Comp. St. 1916, §§ 6287g-6287q) is valld 
as a revenue measure, having substantial relation to the ralsing of 
revenue, by brlnging the traffic In such drugs Into the open, and It Is 
Immaterlal that another purpose of Congress may hâve been the suppres- 
sion of the dxug habit. 

2. CBiMiNAii Law «=>304(4)— Judicïai, Knowledge — Mbanino of Words. 

Evidence that morphine, heroln, and cocaïne are derlvatlves of opium 
and coca leaves Is unnecessary, on prosecution for violation of the Har- 
rlson Antl-Narcotlc Act (Comp. St. 1916, {g 62S7g-628Tq) ; It being a 
matter of meaning of words long In common use, about which there Is 
no obscurlty, controverey, or dispute. 

3. Poisons «=»4 — Habbison Anti-Nabcotio Act — Sali bt Phtsician. as 

Dealeb. 

Uelatlve to violation of the Harrlson Antl-Narcotlc Act (Comp. St. 1916, 
S§ 6287g-6287q) by selUng wlthout written orders from purchasers, It Is 
immaterlal that défendant Is a physicien ; hls sales not belng in the prac- 
tlce of hls profession, bat as a registered dealer. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

^sFor other eues ■«• utm« topic t KBY-NUMBER in aU Key-Numbcrcd DlSMta A IndezM 
*R«bmrii>( deoted Januarr U, IDlt. 
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J. H. Hughes was convicted of violation of the Harrison Anti- 
Narcotic Act, and brings error. Affirmed. 

B. F. Pursel, of Kansas City, Mo., for plaintiff in error. 
Francis M. Wilson, U. S. Atty., and William G. Lynch, Asst. U. 
S. Atty., both of Kansas City, Mo. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

HOOK, Circuit Judge. Hughes complains of a conviction and sen- 
tence for violating section 2 of the Harrison Anti-Narcotic Act of 
December 17, 1914 (38 Stat. 785, c. 1 [Comp. St. 1916, § 6287h]), 
hy the sale of morphine, heroin, and cocaine to persons not producing 
wntten orders on forms issued by the Commissioner oi Internai Rev- 
enue. He contends that the statute is unconstitutional, that the indict- 
ment charged no offense, and that the évidence at the trial was in- 
sufficient to justify his conviction. 

Section 1 of the act (section 6287g) requires, among other things, 
ail dealers in and dispensers bi opium and! coca leaves, their salts, de- 
rivatives, or préparations, to register with the collector of internai 
rèvetiue and pay a tax. Section 2 prohibits, with exceptions, the' sale 
or dispensing of the drugs, except upon the written order of the per- 
son seeking to purchase, made upoh.blank forms issued by the Com- 
missioner of Internai Revenue. It also provides that to obtain the 
blanks the applicant must hâve registered and paid the tax required 
by section 1. Duplicate orders in each sale must be made, one to be 
retained by the purchaser and the other delivered to the dealer, both 
to be kept for a prescribed period and subject to officiai inspection. 
Section 9 (section 6287o) prescribes the penalty for violations. The 
effect of the provisions is to limit sales to registered dealers, ;Save the 
excepted instances. One exception authorizes physicians and cer- 
tain others to dispense the drugs in the course of "professional prac- 
tice only," and the obtaining of them from a dealer upon a physi- 
cian's prescription, both without the written order above referred to. 
The accused registered as'a dealer and paid the taXj but he sold with- 
out written orders from the purchasers. 

[ 1 ] It is urged that the purpose of the statute was the suppression 
of the drug habit, and that it is therefore not a revenue measure, but 
one of police, within the exclusive province of the states. But we 
think it cannot be said that the provisions referred to hâve nO real 
or substantial relation tp the raising of revenue. If they hâve such 
relation^ we hâve nothing to do with any other purpose of Copgress. 
The traffic in such drugs is of a peculiar character. Considérable of 
it is carried on covertly by peddlers, and the small bulk of the articles 
facilitâtes clandestine distribution. The diffîculties of subjecting 
the traffic to excise ànd preventing f rauds on the revenue are ob- 
vious, and it was compétent for Congress to bring the traffic into the 
open. That there may be consumers of the drugs, who cannot or 
will not obtain them in the ways provided, is not enough to condemn 
the statute. Substantially the same Tesult might hâve followed "a 
héavy tax on such transactions, as tp which there would.be no col- 
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or for claim of unconstitutionality. In a case involvîng another pro- 
vision, this same statute was held to be a revenue measure. Unit- 
ed States V. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 
1061, Ann. Cas. 1917D, 854; Id. (D. C.) 225 Fed. 1003. 

[2, 3] It is also urged that there was no évidence that morphine, 
heroin, and cocaine are derivatives of opium and coca leaves. We 
think that is a matter of which notice may be taken. In a sensé the 
question is one of the définition or meaning of words long in com- 
mon use, about which there is no obscurity, controversy, or dispute, 
and of which the imperfectiy informed can gain complète knowl- 
edge by resort to dictionaries within reach of everybody. Had it 
deemed it necessary, the court might hâve affirmatively told the jury 
the nature of the drugs sold by the accused, but instead of doing so 
it assumed without question that they were of the kind covered by 
the statute, as in fact they were. The entire trial proceeded without 
objection upon that assumption. Common knowledge, or the cora- 
mon means of knowledge, of the settled, undisputed, things of life, 
need not always be laid aside on entering a courtroom. 

It may be said, in conclusion, that, though the accused was a phy- 
sician, he was not indicted and charged as one, and it was clearly 
shown that his sales were not in the practice of his profession. His 
position was that of any other nonprofessional dealer. 

The sentence is affirmed. 



nUGHES V. TJNTTKD STATES. • 
(Circuit Court of Appeals, Eishth Circuit Oetober 28, 1918.) 
No. 5140. 

In Error to the District Court of the United States for the Western Dis- 
trict of Missouri ; Arba S. Van Valkenburgh, Judge. 

U. S. G. Hughes was convlcted of violRtion of the Harrlson Antl-Karcotlc 
Act (Aet Dec. IT, 1914, c.1, 38 Stat. 785 [Comp. St 1916, §§ 6287g-6287q]), and 
brlngs error. Afflrmed. 

B. F. Pursel, of Kansas City, Mo., for plalntiff In error. 
Francis M. Wilson, U. S. Atty., and William G. Lynch, Asst. U. S. Atty., both 
•f Kansas City, Mo. 

Before HOOK and STONE, Circuit Judges, and WADE, District Judge. 

HOOK, Circuit Judge. This case is llke No. 5139 (253 Fed. 543, O. C. 

A. — ) in ail essentlal partlculars. The sentence là afflrmed for tht same 
reasons. 

253 F. 85 «Rahearlng dealed Januarr U> Ul*. 
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MeNEE V. WHITEHEAD. 

(Circuit Court of Appeals, Eightli Circuit. October 28, 1918.) 

No. 5126. 

1. Taxatioîî i©=»181 — Indian Lands. 

The Atoka Agreement (Curtis Act) § 29, provlding that allotted lands 
shali be nontaxable while title remains in the original allottee, did net 
continue the exemption from taxation which a Choctaw Indian of the 
half-blood enjoyed to hls heirs of less than half Indian Wood. 

2. Taxation <S=>181 — Indian Lands. 

Under Act May 27, 1908, §| 1, 2, 4, 6, 9, relatlng to restriction on alién- 
ation of lands allotted to Indlans, and declaring that death of aiiy allottee 
removed restrictions, held that on the death of a half-blood allottee and 
descent of lands to heirs of less than half Indian blood the lands be- 
came subject to taxation prior to their sale through the Oklahoma probate 
court ; the provisions as to minorlty not changing the matter. 

In Error to the United States District Court for the Eastern Dis- 
trict of Oklahoma; J. W. Woodrough, Judge. 

Action between George A. McNee and James E. Whitehead. There 
was a judgment for the latter, and the former brings error. Reversed 
and remanded for f urther proceedings. 

James S. Twyford and Solon W. Smith, both of Oklahoma City, 
Okl., for plaintifï in error. 

F. E. Riddle, of Tulsa, Okl, and J. E. Whitehead, of Oklahoma 
City, Okl., for défendant in error. 

S. P. FreeUng, of Oklahoma City, Okl. (Hunter L. Johnson, of Ok- 
lahoma City, Okl., on the brief), amicus curiae. 

Before HOOK and STONË, Circuit Judges, and WADE, District 
Judge. 

HOOK, Circuit Judge. The question in this case is whether lands 
in Oklahoma allotted to a Choctaw Indian of the half-blood, and there- 
fore exempt from taxation while held by him, become taxable upon 
his death and the descent of the title to his heirs of less than half In- 
dian blood, prior to their sale through the probate courts of the state. 
The trial court held them exempt. 

[1] There was no vested, contractual right of exemption beyond 
the power of Congress to abrogate. The Atoka Agreement (section 
29 of the Curtis Act [Act June 28, 1898, c. 517, 30 Stat. 495]) pro- 
vides that the allotted lands "shall be nontaxable while the title re- 
mains in the original allottee," but manifestly this does not apply when 
the title has passed to his heirs by inheritance. To hold otherwise 
would require the judicial interpolation of the words "or his heirs" 
after the word "allottee," and we are not authorized to make it. 

[2] The case really turns upon sections 1, 2, 4, 6, and 9 of the 
Act of May 27, 1908 (35 Stat. 312, c. 199). So far as pertinent they 
are as foUows : 

Section 1: "That from and after sixty days from the date of this act the 
status of the lands allotted heretofore or hereafter to allottees of the Five 

«s>For otber cases se« sama toplc & KBY-NUMBBR in ail Key-Numbered Disests & Indexe* 
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Clvllized Tribes shall, as regards restrictions on aliénation or Incumbrance, 
be as foUows: Ail lands, including homesteads, of said . allottees enrolled as 
intermarried whltes, as freedinen, and as mixed-blood Indians having less 
tlian half Indian blood including minors shall be free trom ail restric- 
tions. ♦ * •■' 

Section 2 provides that ttie term "minor" or "minors," as used in tlie act, 
sliall include ail maies under the âge of 21 years and ail females under the 
âge of 18 years. 

Section 4: "ïhat ail land from which. restrictions bave been or sliall be 
removed shall be subject to taxation and ail otlier civil burdens as though it 
were tbe propei'ty of otber persons than allottees of the Flve Civllized 
Tribes. * * *" 

Section 6: "That the persons and property of minor allottees of the Five 
Civilized Tribes shall, except as othenvise specifically provided by law, be 
subject to the jurisdiction of the probate courts of the state of Oklahonm." 

Section 9 : "That the death of auy allottee of the Five Civllized Tribes shall 
operate to remove ail restrictions upon the aliénation of said allottee's land : 
Provided, that no conveyance of any interest of any fuU-blood ludiau heir in 
such land shall be valid unless approved by the court having jurisdiction of 
the settlement of the estate of said deceased allottee. * * » " 

As regards restrictions upon the aliénation of allotted lands and 
their exemption from taxation, it was the practice of Congress, rec- 
ognized by repeated décisions of the courts, to make a clear distinc- 
tion between those lands still held by the original allottees and those 
acquired from them by inheritance, and that distinction should be 
borne in mind in the présent case. It is conceded hère that, if sections 
1, 4, and 9 stood alone, the lands in question v^'ould be taxable; but 
it is argued that the definite prescription of âges of minority and the 
subjection of the lands of minors so defined to the orders of the 
local probate courts amount to the imposition of another restriction 
upon aliénation, with its accompanying exemption from taxation, 
notwithstanding the removal of "ail restrictions" in sections 1 and 
9. We do not think the argument is sound. Where Congress so un- 
mistakably manifested an intention to remove ail restrictions, it would 
take language more clear than that before us to indicate that it im- 
posed another at the same time. In one sensé the définition of mi- 
nority and the commission of jurisdiction to the probate courts of the 
state constitute a limitation or restriction but the purpose was to avoid 
the rules, sometimes loosely applied, of estoppel, waiver, and rati- 
fication in respect of the acts of minors and to prevent prématuré 
majority by decree of a court or by marriage as provided by state 
statutes. This was but a récognition and strengthening of the ordi- 
nary disabilities of minority in behalf of those of Indian blood, not an 
exception to the removal of restrictions upon aliénation generally. 

The judgtnent is reversed, and the cause is remanded for further 
proceedings in conformity herewith. 
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DALT-WiEST MINING CO. et al. ▼. SAVAGE et aL * 
(Circuit Court of Appeals, Elghth Circuit October 28, 1918.) 
No. 4914. 

Appeal and Ebbor <g=3766 — Bbiefs — Spécification or Ebeobs — Cottbt E.ui.ks. 

Brief for plaintiffs in errer net containing a spécification of errors on 
which tliey rely, as required by Circuit Court of Appeals rule 24 (188 Fed. 
xvii, 109 C. C. A. xvi), judgment must be alflrmed. 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the EHs- 
trict of Utah; Tillman D. Johnson, Judge. 

Action by Catherine Savage and others, widow and minor children 
of John Savage, deceased, against the Daly-West Mining Company 
and others, for death of deceased. Judgment for plaintiffs, and de- 
fendants bring error. Affirmed. 

Hiram E. Booth, of Sait Lake City, Utah (William H. King, P. 
T. Famsworth, Joël Nibley, E. O. Lee, Cari A. Badger, and Benja- 
min ly. Rich, ail of Sait Lake City, Utah, and William E. Hutton, of 
Denver, Colo., on the brief), for plaintiffs in error. 

Culbert L. Oison, of Sait Lake City, Utah (Albert J. Weber, of 
Sait Lake City, Utah, on the brief), for défendants in error. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, District Judge. The brief filed by counsel for plain- 
tiffs in error does not contain a spécification of errors upon which 
they rely, as required by rule 24 of this court (188 Fed. xvi, 109 C. 
C. A. xvi). In City of Lincoln v. Sun Vapor Street Light Co., 59 
Fed. 756, 8 C. C. A. 253, decided on January 29, 1894, this court an- 
nounced that this rule "will be enforced by the court, to the end 
that the vital issues in the case may be clearly presented." It has 
been enforced ever since. Kinser v. United States, 231 Fed. 856, 
146 C. C. A. 52, Cooper v. Jewett, 233 Fed. 618, 628, 147 C. C. A. 
426. The latest case is City of Goldfield v. Roger, 249 Fed. 39, — 
C. C. A. . 

The judgment must therefore be, and is, affirmed. 

SMITH, Circuit Judge (concurring.) I fully concur in the forego- 
ing opinion and if I had any doubt upon the question raised by Judge 
Hook still I think there is no prejudicial error shown and the case 
must in any event be affirmed. 

HOOK, Circuit Judge (dissenting.) Our rules of appellate prac- 
tice, like those of the Suprême Court, are not rules of substantive law 
determining rights, but are designed merely to facilitate the machinery 
of justice. Being made by the court, they are applied not inexorably 
and literally in ail cases but with a tempered considération of their 
purpose and the efforts of counsel to observe them. We hâve so ap- 

^=>For other cases see same topic & KEY-NUMBER In ail Key-Numb«r*d Dlgcsta A Indexe* 
*Rebearlng denled Januarjr 7, 191t. 
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plied them in innumerable instances, and in very many in which com- 
pliance has been much less apparent than in the case at bar. 

The brief for plaintiffs in error is admirable for its conciseness. 
True, it does not contain a formai assemblage in one place of the 
assignments of error relied on, but there is what I think should be 
regarded, consistently with our custom, as an équivalent. After 
a narrative of the case and of the trial the brief is divided into eight 
separately numbered divisions, each disclosing a matter of com- 
plaint. I will refer to but two of them, one relating to an instruc- 
tion asked and refused, and the other to an instruction given. The 
two instructions, one denied and the other given, are antithetic, and 
they présent a question that goes in a direct way to the very root 
of the verdict and judgment. At the hearing that question was argued 
at length v^'ithout suggestion that it was not sufficiently brought to 
our notice. What does the brief contain by way of spécification of 
the two errors asserted? The heading of the division relating to the 
instruction denied gives the number of the assignment of error cov- 
ering it, Then are given the pages of the record where the assign- 
ment, the request for the instruction and the exception to the ruling 
of the court may be found. Following this, the requested instruction 
itself it set out "totidem verbis," to use the expression of our Rule 
24, with a statement that the court erred in refusing it. Then the 
argument. The division of the brief allotted to the instruction which 
the court gave is similarly arranged and is eciually spécifie. 

Beyond doubt counsel sought to comply with our rules and they 
succeeded in ail that concerns substance as distinguished from form. 
We could not help but know from the brief alone precisely what the 
trial court did, that exceptions were reserved and that our jurisdic- 
tion and duty to review were specifically invoked, ail with appro- 
priate références to the printed record, and an orderly présentation 
and discussion of each point separately. 



GRAVRIJvE V. UNITED STATES. 

(Circuit Court of Apyeals. Rlghth Circuit. October 28, 1918.) 

No. 5087. 

INDIANS <g=3lo — Al.I.OTMKNT — SELECTION. 

As Act Feb. 8, 1S87 (Couip. St. 1910, § 4195 et seq.), Act Jan. 14, 1889, 
and Act April 28. 1ÏK)4, do not re<iuire tlie distribution of ail laiids eni- 
braced in the Wliiti' ICiirth n^Kei-vatlon, réservation of land by the Secre- 
tary of the Interlor in accordance vvilli the treaty of 1867 for an agency 
farm, etc., wlll not be revlewed, iind, there being other land, an Indlan is 
not entitïed to sélect such land as an allotment. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by Annie Fairbanks Gravelle against the United States. From 
a decree for the United States, coinplainant appeals. Affirmed. 

i^z^For otlnr cases si e piiaie topic & KEi'-.\rMHBR in ail Key-Numbered Digests & Indexes 
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George B. Edgerton and Charles N. Dohs, both of St. Paul, Minn., 
for appellant. 

Alfred Jaques, U. S. Atty., of Duluth, Minn., and Francis J. Kear- 
ful, Asst. Atty. Gen., and Leslie C. Garnett, of Matthews, Va., for 
the United States. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal by Annie Fairbanks 
Gravelle from a decree denying her right to an allotment of a par- 
ticular 80-acre tract of land in the White Earth Indian réservation 
in Minnesota. She is a mixed-blood Indian of the Mississippi band 
of Chippewas and resided on the réservation. Under the treaty of 
1867 (16 Stat. 719) and subséquent acts of Congress she was entitled 
to 160 acres of the lands in the réservation, half of which had been 
allotted to her before the présent controversy arose. In February, 
1901, the Secretary of the Interior reserved from allotment a large 
tract of land in the réservation, including the 80 acres in controversy, 
for administrative and school purposes, and particularly the 80 acres 
as an agency farm and pasture. Notwith standing this the appellant 
in May, 1916, selected it, and insisted that it be set apart to her to 
complète her allotment right. She contended that the withdrawal 
of the land by the Secretary was without authority of law. The trial 
court held otherwise. 

Of course, the Secretary of the Interior bas no power to defeat 
the purpose of an act of Congress directing the disposition of Indian 
lands, but as the gênerai représentative of the government in its 
relation to the Indians there is much that he may consistently do to 
carry out its policy towards them while they are still in a state of 
dependence, and especially in fulfilling its continuing treaty obliga- 
tions. While the acts of Congress bearing on the présent case (Act 
Feb. 8, 1887, c. 119, 24 Stat. 388 [Comp. St. 1916, § 4195 et seq.] ; 
Act Jan. 14, 1889, c. 24, 25 Stat. 642; Act April 28, 1904, c. 1786, 
33 Stat. 539) do not expressly authorize the Secretary to \yithhold 
from allotment any part of the White Earth réservation, on {he oth- 
er hand, they do not require the distribution of the entire 36 town- 
ships of land embraced in it. Undoubtedly there was a substantial 
surplus aîter the completion of the allotments to ail entitled. At any 
rate there is no question hère of an insufficiency in quantity or quality 
created by the withdrawal by the Secretary. 

The treaty of 1867 made provisions, rather comprehensive for that 
period, for the establishment of schools and the promotion of agri- 
culture on the réservation, and pledged substantial aid by the govern- 
ment for those objects. We need not recite in détail what bas been 
done in fulfillment of the treaty. It is sufRcient to say that in the 
years foUowing extensive buildings and other facilities bave been pro- 
vided for the éducation of the Indians and their instruction in the 
arts of husbandry. The setting apart of 80 acres for an agency farm 
and pastures fits well within the treaty, and is not inconsistent with 
the allotment statutes. It is for the common benefit of ail the In- 
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dians of the réservation, like schools for a city or an agricultural col- 
lège and farm for a state, and not merely for part of them, as was 
the case in Leecy v. United States, 111 C. C. A. 254, 190 Fed. 289. 
The quantity reserved does not appear nnreasonable for the purpose, 
and the location was for the judgment of the Secretary of the In- 
terior, which the courts will not review. That the tract reserved 
has not yet been uscd as an agency farm and pasture is unimportant. 
A view of future needs was permissible, especially when they might 
be defeated by individual sélections and allotments. 
The decree is afifirmed. 



UKY et al. v. MAZER CIGAR MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1918.) 

No. 5045. 

1. Courts <S=>.S28(]0) — Fedekal Courts — Jurisdictionai, Amount. 

ïhe fédéral court had jurisdiction of a suit for unfair and fraudulent 
compétition, where tlie value of the right to be protected by tho injunction 
exceeded the jurlsdictional amount, even though the damages recovered 
were less than such amount. 

2. Trade-Marks and Trade-Names <S=>78 — Unfair Compétition — What Con- 

STITUTB8. 

Where défendant copied complainant's cigar containers, the fact that 
each dld business in distant citles, and defendant's containers did not 
come Into compétition with those of complalnant, other than containers 
on which complalnant pasted a customer's name, held not to defeat a 
suit for unfair compétition. 

3. Trade-Marks and Trade-Nambs ©=93(3) — Unfair Compétition — Evi- 

dence. 

Evidence held to show that défendant, who was bookkeeper and sales- 
man, engaged wlth another, who was guilty of unfair compétition, was a 
guilty participant. 

Appeal from the District Court of the United States for the East- 
em District of Missouri; David P. Dyer, Judge. 

Suit by the Mazer Cigar Manufacturing Company against Harriet 
Ury and another. From a decree for complainant, défendants ap- 
peal. Afifirmed. 

Chester H. Krum, of St. L,ouis, Mo., for appellants. 
James Love Hopkins, of St. Louis, Mo., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. In a suit by the Mazer Cigar Manufactur- 
ing Company against Harriet and Richard Ury for unfair trade and 
fraudulent compétition by closely copying the size, color, and marks 
of its tin containers for hand-made cigars, the trial court gave plain- 
tiflf a decree of injunction and for an accounting. Upon the account- 
ing plaintifï was awarded $346.60 and interest. The défendants ap- 
pealed, and hâve specified four errors on which they rely. 

[1] 1. That the amount in controversy was not sufficient to con- 
fer jurisdiction. But there was proof that plaintiff's property right 

^=>For other cases eee same toplc & KKY-NUMBER In ail Key-Numbered Bigests & Indezei 
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which it sought to protect by the suit was of a value much more tlian 
the jurisdictional requirement. It is a familiar rule that the test is 
the value of the right to be protected against a continuing violation, 
not the ainount of loss or damage actually caused by the trespass to 
date. 

2. That plaintiff's daim on the merits was without equity. Upon 
this a comparison of the containers shows a close resemblance well 
calculated to deceive the ordinary purchaser. Moreover, there was 
convincing proof that the défendants had the plaintiff's containers 
copied in form, marks, and appearance, with the évident intention 
of appropriating to themselves its trade and good will. 

[2] 3. That défendants were not competitors of plaintiff, and 
therefore there was no unfair compétition. This contention rests up- 
on the fact that plaintiff, a Michigan corporation, made and sold 
its product from Détroit, and that défendants' sales were confined 
to St. Louis, Mo., and neighborhood ; also that the only compétitive 
contact in St. Louis was with a customer and distributor of plain- 
tiff, whose name was printed on the containers. This practice was 
in accord with established business methods, in which there was no 
intent to deceive the public, and it does not affect the right to pro- 
tection. There was in fact a fraudulent compétition. 

[3] 4. That the liability of défendant Richard Ury was not shown. 
The évidence disciosed that the business in which the unfair and 
fraudulent acts were committed belonged to Harriet Ury, and was 
conducted largely by her two sons. One of them, Richard, was a 
salesman and the bookkeeper. He conducted the correspondence 
with the concern in Pennsylvania which resulted in the manufac- 
ture of the imitating containers. We hâve no doubt of his guilty 
participation. 

The decree is affirmed. 



In re PORTER. 

IIANECY V. TAYI/OR (two cases). 

(Circuit Court of Appeals, Seventh Circuit. May 10, 1918. Reliearing Denled 

Septeniber C, 1018.) 

Nos. 254;i, 2560. 

BANKitupTCY (©=3170 — ArroRNKY's Fées — Reixtrx. 

Wlierc paynK'iit by bankrii])t to his atti)niey, in contcmpl.Ttion of bîink- 
ruptcy and ïov services rendered or to be rendei-ed in the baukruptcy pro- 
ceeding, was in excess of the t'air and reasonable value of the services 
rendered, the attorney was properly required to return th.-» e.xcess. 

Pétition to Review and Revise Order of, and Appeal from, the Dis- 
trict Court of the United States for the Eastern Division of the North- 
ern District of Illinois. 

In the matter of Francis G. Porter, bankrupt. Pétition by James 
W. Taylor, trustée in bankruptcy, against Elbridge Hanecy. There 
was an order in favor of petitioner, and défendant pétitions to review 

igSjFor otter cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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and revise, and also appeals. Pétition to review and revise dismissed, 
and order affirmed. 

William A. Rogan, of Chicago, 111., for petitioner. 
Carlos S. Andrews, of Chicago, 111., for respondent. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

PER CURIAM. On the hearing upon trustee's pétition to hâve cer- 
tain moneys paid to him, the référée found that the bankrupt, Porter, 
had paid his attorney for légal services rendered and to be rendered 
in the matter of the bankruptcy the sum of $2,491.21 ; that the max- 
imum reasonable attorney's fées for such services were $500. The 
référée directed the attorney to pay the excess to the trustée. This 
order of the référée was duly approved by the District Court, and 
is hère attacked, both by pétition to review arid revise and by appeal. 

Petitioner, Hanecy, asserts that the money was paid to him pur- 
suant to an agreement made shortly before the bankruptcy proceed- 
ings were instituted, and the agreement thus made called for serv- 
ices to be by him rendered in matters entirely disconnected with thèse 
bankruptcy proceedings ; that such petitioner was in f act not even 
aware that bankruptcy proceedings were contemplated. He also as- 
serts that part of the moneys by him received came directly from the 
bankrupt's wife, while the trustée contends the property converted 
into cash, if ever the wife's property, was given by her to her hus- 
band, and thereby became a part of the bankrupt's estate. The issues 
thus presented go to'the sufficiency of the évidence to support the find- 
ings of the référée, and not to the sufficiency of the findings to sup- 
port the order. 

We hâve examined the évidence carefully and fînd it conflicting. 
Nothing could be gained by setting forth the conflicting statements. 
We conclude that such évidence amply supports the referee's finding 
that the payment was made by the bankrupt out of his estate in con- 
templation of bankruptcy, and was for services rendered or to be 
rendered such bankrupt in the matter of his bankruptcy proceedings. 
The amount thus received being in excess of the fair and reasonable 
value of the services rendered, the récipient was properly required to 
return the excess. 

The pétition to review and revise is dismissed, and the order af- 
firmed. 



lîRTNKMAN v. MOROiAN, Wardon. 

(Circuit Court of Appeals, Ki.athth Circuit. October 28, 1918.) 

No. 5114. 

Criminal I>aw i®=s>121C(2)- — Sentence — Sufficiency — "Concurrentlt." 

Where petitioner pleaded guiHy to an indirtment eharglng elght for- 
geries of postal money orders, and iinder Criminal Code, § 218 (Comp. St. 
1916, § 10388), he might hâve been sentenced to wimulative imprlsonment 
for 5 years for each offense, a s(«itence to 10 years' linprisonment, to 
run roncurrently on ail counts, is valld, and eannot he treated as a sen- 

^ssFor otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Uigests & Indexes 
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tence for 5 years, beeause of tlie word "coiicurrently," as tnat means Iir 
nnity, and may be treated as providlng the imprisonment should run on ail 
the œunts In tlie aggregate. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Concurrently.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

Pétition for a writ of habeas corpus by August Brinkman against 
Thomas M. Morgan, Warden of the United States Penitentiary at 
Leavenworth, Kan. From an order denying his discharge, petitioiier 
appeals. Affirmed. 

August Brinkman, of St. Louis, Mo., pro se. 

Fred Robertson, U. S. Atty., and L. S. Harvey, Asst. U. S. Atty., 
both of Kansas City, Kan., for appellee. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal from an order in ha- 
beas corpus denying the discharge of Brinkman, the appellant, from im- 
prisonment in the United States penitentiary at Leavenworth, Kan. 
He was indicted in eight counts for that number of separate of- 
fenses by forging and uttering postal money orders. He pleaded guil- 
ty and was sentenced to imprisonment in the pénal institution men- 
tioned for 10 years, commencing on a day specified "and to run con- 
currently on ail counts of the indictment." He contends that the 
words above quoted from: the sentence either make it one of impris- 
onment for 5 years, which with crédit for good conduct he claims to 
hâve served, or, that they are without sensé and render the sentence 
wholly void. 

Under the statute applying to his case the appellant might hâve 
been sentenced to cumulative imprisonment for 5 years on each count, 
a total of 40 years. Section 218, c. 8, Criminal Code (Act March 4, 
1909, c. 321, 35 Stat. 1131). But he contends that a sentence in gross 
on several counts greatef than the statutory provision for one is in- 
valid, and that the 10 years imposed upon him, being more than the 
punishment authorized for a single offense, cannot properly be said to 
rùn "concurrently" on 8. We can conceive of no sound légal ob- 
jection to a single sentence for several offenses charged in one in- 
dictment, if it does not exceed the statutory maximum for ail. We 
hâve held such a sentence valid. Myers v. Morgan, 139 C. C. A. 
641, 224 Fed. 4l3. It is true that the word "concurrently" is gener- 
ally used when terms of imprisonment are imposed separately for 
each of two or more offenses charged in the same indictment, and to 
indicate that while the convicted prisoner is serving one he is serving 
ail. When so used, the sentence is the opposite of cumulative. But 
that use iS not exclusive. Concurrently is also defined as "in combi- 
nation or unity." When foimd in a sentence like that before us, the 
reasonable construction is that the years of imprisonment specified 
run as a unit upon ail the counts in the indictment; that is to say, 
not upon each of the counts severally, but ail of them in the aggregate. 
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The prior history of this case — a first sentence, a décision in habeas 
corpus, and then the présent sentence — indicates that the above was 
intended by the court in which the appellant was tried. 

Some other contentions are made. They are either not sustained 
by the record or not open in habeas corpus. 

The order is affirmed. 



CHICAGO, E. I. & P. RY. CO. v. L'NITED STATES. 

(Circuit Court of Appeals, Kightli Circuit. October 28, 1918.) 

No. 5046. 

Mastee and Servant <S=3l3 — Begtjlationr — Railroad Telegrapheb — Hoxirs 
OF Service. 

An hour allovced a telegrapher for meals, during vcliich he was subjeet 
to recall, etc., cannot be deducted from the wliole time he was on duty 
witLin the Hours of Service Act, § 2 (Coinp. St. 1916, § 8678), so as to 
allow a railroad company to escape penalty for violating the act by keep- 
ing the telegrapher on duty more than 9 hours. 

In Error to the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Proceeding by the United States of America against the Chicago, 
Rock Island & Pacific Railway Company for violation of the Hours 
of Service Act. There was a judgment for the United States, and 
défendant brings error. Aiifirmed. 

Paul E. Walker and Luther Burns, both of Topeka, Kan., for 
plaintiff in error. 

Fred Robertson, U. S. Atty., of Kansas City, Kan., and Roscoe 
F, Walter, Sp. Asst. to U. S. Atty., of Washington, D. C. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. The railway company was held by the trial 
court to hâve violated section 2 of the Hours of Service Act of March 
4, 1907 (34 Stat. 1415, c. 2939 [Comp. St. 1916, § 8678]), by requir- 
ing or permitting a telegraph operator in one of its day and night 
stations to remain on duty more than 9 hours in a 24-hour period. 
On November 25, 1913, the operator went on duty at 2 p. m. and left 
at 1 1 :40 p. m., but in the meantime had been absent an hour for sup- 
per. The question in the case dépends upon the conditions of his 
absence for supper, and is whether the time should be deducted from 
the 9 hours and 40 minutes, or whether he was still on duty within 
the intent of the statute. 

The usual daily service of the operator was from 2 p. m. to 11 
p. m., with an hour out for rest and his evening meal. The hour, 
generally from 6 o'clock to 7, was not definitely fixed, but depended 
upon the reqtlirements of the work. The understanding between 
him and the company, and the practice, was that, though at some 
time he should bave his hour off, it was altérable and adjustable to 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digeets & Indexes 
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the needs of the office; also that, while off duty during the hour, 
he was subject to recall by the company whenever its business re- 
quired. It is clear that the time allowed was so uncertain and re- 
strained that it was not a period for refreshment, rest, and récréa- 
tion vvithin the meaning of the law. It was not his own, to occupy 
as he deemed best. He was at his employer's beck at any time, and 
might even be called to the office from the table. He was not free 
to go from his home beyond reach of a summons to active duty, but 
had to hold himself within call and in readiness to respond at any 
moment. Instead of that sensé of freedom essential to mental and 
physical relaxation, a tenseness was imposed as by an alarm clock 
sounding peremptorily, but with uncontrolled irregularity. The 
hour of rest and refreshment was dominated by the business require- 
ments of the company. That on the day in question he was not 
called before it expired is immaterial. The arrangement between 
them and the practice determined their relation, and whether the 
operator should be regarded as free or on continuing duty. This 
conclusion is in harmony with the décisions of this and other courts. 
It is enough to cite Missouri, Kansas & Texas R. Co. v. United States, 
231 U. S. 112, 34 Sup. Ct. 26, 58 L. Ed. 144. 
The judgment is affirmed. 



HUNNICUTT et al. v. UNITKD STATES. 

(Circuit Court of Appeals, Fiftli Circuit. October 18, 1918.) 

No. 3222. 

Ckiminal TjAW ®=5l03S(l) — Appkai, — Objections to Charge. 

Errors iii cliarge are not available in reviewiiiy court, whore court's at- 
tentiou was not direeted thereto before jury's retiremeut. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Will Hunnicutt and others were convicted of illicit distilling, and 
they bring error. Affirmed. 

John R. Cooper, of Maçon, Ga. (E. W. Butler and Sam Hunter, 
both of Maçon, Ga., on the brief), for plaintiffs in error. 

E. M. Donalson, U. S. Atty., of Maçon, Ga. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

PER CURIAM. A reversai is sought because of alleged errors in 
parts of the court's charge to the jury. The record fails to show that 
before the jury retired any exception was so made as to direct the 
court's attention to either of the parts of its charge now complained 
of. The judgment is not to be reversed because of rulings made in 
the course of the trial, of which complaint was not made to the court 
before the case went to the jury. 

gssFor other cases see same topic & KBY-NUMBER iu ail Key-Numbered Digests & Indexes 
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UNION SPECIAL MACH. CO. v. QUAKEE CITY FLOUR MILLS CO. 

QUAKEB CIÏY FLOUR MILLS CO. v. UNION SPECIAL MACH. CO. 

(Circuit Court of Appeals, Third Circuit. August 2, 1917.) 

Nos. 2201, 2202. 

1. Patknts <g=328 — NovEMY — Use of Pbiob Art. 

Bigelow patent. No. 875,314, claims 67-75, inclusive, for a machine for 
sewing the moutlis of flUed sacks, is valid ; the production of such ma- 
chine not belug, In view of the prior art, the mère exercise of mechanical 
skill in assembling existing mechanisms, but a problem calling for a 
high order of inventive genius. 

2. Patents <@=>328 — Ini'kingemekt. 

Bigelow patent, No. 875,314, claims 67-75, inclusive, for a machine for 
sevs^ing the niouths of fiUed sacks, held infrlnged by defendant's machine, 
which is illustrated by the drawings of the Burghardt patent, No. 
766,111, for a thread cutter for bag-sewing machines, but whleh, in so far 
as the issues are concerned, does not purport to be made under a patent. 

Cross-Appeals from the District Court of the United States for the 
Eastern District of Pennsylvania ; OHver B. Dickinson, Judge. 

Bill by the Union Spécial Machine Company against the Quaker 
City Flour Mills Company. Bill dismissed (236 Fed. 246), and com- 
plainant appeals ; défendant prosecuting cross-appeal. Decree va- 
cated, and record remanded, with directions. 

Fraley & Paul, of Philadelphia, Fa. (Joseph C. Fraley, of Phila- 
delphia, Pa., and C. L. Sturtevant and È. G. Mason, both of Wash- 
ington, D. C, of counsel), for appellant. 

J. Edgar Bull, of New York City, and Wm. N. Cromwell, of Chi- 
cago, 111. (Cromwell, Greist & Warden, of Chicago, 111., of coun- 
sel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Union 
Spécial Machine Company filed a bill in equity against the Quaker 
City Flour Mills Company, charging infringement of two patents 
granted to it as assignée. One of said patents, No. 875,314, to John 
Bigelow, on December 31, 1907, was for a fiUed-bag sewing machine; 
the other. No. 875,339, to Charles H. Poster, also dated December 
31, 1907, was for apparatus for delivering filled bags to sewing ma- 
chines. That court adjudged each patent invalid as to the claims 
in suit, holding, in an opinion reported at 236 Fed. 246, that : 

"In View of the prior art. the subject-matter clalmed therein involved only 
the exercise of mechanical skill, and did not require invention." 

The case is an important one. It concerns machines in gênerai use, 
of high mechanical effectiveness, and of much économie and commer- 
cial value in industries where the mouths of filled bags of différent 
sizes are sevved. The plaintif! is a large manufacturer of spécial sew- 
i ng mac hines for factory, as distinguished from domestic, use, and, 

<S=>For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Dlgests k Indexes 
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while the défendant is engaged in milling flour, its bag-sewing ma- 
chine is manufactured by the Washburn-Crosby Company, which is 
defending this test case. No questions of title or accounting for 
past profits are hère involved, and the purpose of the parties is to 
make this a test case betweem the two manufacturers, It will there- 
fore be seen the issues involved are simply vaUdity and infringe- 
ment. 

[1]" Turning first to the question of vaHdity, we note that it is now 
clear that the successful solution of the problem of constructing a 
filled-bag sewing machine involves the successful co-ordination of 
several dépendent mechanical éléments. In the first place, for suc- 
cessful commercial practice, it is necessary that the passage of the 
bags on the endless conveyor be rapid; otherwise, the machine could 
not be used. In the next place, for mechanical reasons, it is neces- 
sary that the travel of the bags be continuons and nonintermittent, 
as it is obvions that a conveyor should not be subjected to the sud- 
den and numerous jerks incident to an intermittent, interrupted for- 
ward movement of a number of heavy filled bags. In the next place, 
the sewing by machine of a fabric requires that there must be an in- 
termittent dwell or interrupted movement of the fabric during the in- 
stant the rleedle is in it. It foUows, therefore, that to make a bag-sew^- 
ing machine mechanically operâtive, that portion of the bag which is im- 
mediately adjacent to the stitch-forming mechanism, and which is 
being sewed, must hâve an intermittent forward movement to per- 
mit needle disengagement from the fabric, while at the same time 
there must be a continuons, nonintermittent advance of the main 
body or bulk of the bag; in other words, there must be a distinct, 
individual, intermittent fabric feed, and a distinct, individual, con- 
tinuous bag feed, différent in themselves, but so coupled and co-or- 
dinated by combining mechanism that the continuons travel of the 
body of the bag and the intermittent travel of the mouth of the bag 
shall be actuated from a single driving shaft, so as not to conflict 
with each other. 

That filled bags could be conveyed rapidly was, of course, well 
known. That filled bags could be successfully machine sewed was 
equally well known. That bag conveyance was and must be contin- 
uons and nonintermittent, and that sewing was and must be intermit- 
tent, were recognized facts. It was, however, to the very difficult 
problem of the harmonizing of thèse two latter seemingly antag- 
onistic, indispensable factors, that the patent of Bigelow was, in the 
claims hère concerned, addressed. In addition to the above antag- 
onistic éléments of fabric feed and bag feed, three other complicat- 
ing factors were also involved. In the first place, the bag was filled 
and open-mouthed, and it had to stand upright on the conveyor ; hence 
the sewing mechanism had to overhang the upright bag, and there- 
fore the fabric to be sewed miist be presented to the needle in a 
vertical position, and the needle must reciprocate back and forth in 
a horizontal, instead of in the customary vertical, way. Moreover, 
as the bags thçmselves were of différent heights, it is, évident that 
the conveyor, which has continuons motion, as we hâve seen, and had 
to be co^ordinated to the intermittent motion requirement of the sew- 
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ing mechanism, had to be so constructed that it could be adjusted to 
handle différent heights of bags without disturbing such co-ordinated 
relation between it and the sewing machine. Thèse several features 
are aptly described by one of the plaintiff's witnesses in thèse words: 

"In such a machine it is important that the feed or carrier belt or conveyor 
should be capable of being moved up and down relatlvely to the sewing ma- 
chine, so that the same machine may be used for bags of différent sizes. Tha 
movement of the conveyor or carrier belt Is automatic; it being fed or 
moved along by a connection with the same driving mechanism which drives 
the stitching mechanism, thereby insurlng a propcr feed of the bag as the 
stitching proceeds. This involves co-ordination between the automatic driving 
mechanism and the mechanism for raising and lowering the carrier belt, In 
order that the carrier belt may be driven at the proper speed, irrespective of its 
élévation. The feed of the material in an ordinary sewing machine is cortunon- 
ly an intermittent or step-by-step feed. In dealtng, however, with so large a 
weight as a flUed bag, it is important that it should be fed contlnuously, to 
avoid the abrupt movement of an intermittent feed." 

The final development in this art of a successful filled-bag sewing 
machine has now brought into clear Hght that thèse fundamental fac- 
tors and conflicting éléments confronted the art, and had to be over- 
come and co-ordinated, if a commercially successful machine was to 
be produced. It is also clear f rom the testimony that the need of such 
a machine was felt in the art, that sewing machine constructing com- 
panies of long expérience recognized the difficulty of its solution, and 
that men of large mechanical ability addressed themselves to the prob- 
lem. It has therefore seemed probable to us from the proofs that the 
production of such a machine was not the mère exercise of mechanical 
skill in assembling existing mechanisms, but rather a problem that 
called for a high order of inventive genius. That such was then the 
view of those versed in the art is shown by the correspondence in 
1897 between two such experienced firms as the Washburn-Crosby 
Company, the réal défendant in this case, and the well-known Will- 
cox & Gibbs Sewing Machine Company. The letter which is printed 
in the margin ^ shows that the Washburn-Crosby Company were un- 

1 New York, November IC, 1897. 
Washburn-Crosby Oo., Minneapolis, Minn. — Gentlemen: We duly received 
your esteemed favor of October 21st, and since its receipt hâve had under 
considération this matter of ëtitchinu the mouths of flaur saoks wheti fllled. 
Several of our experts hâve looked the subject over, and we regret to say to 
you that none of them are able to advise us that the thing is very easy of 
accomplishment, nor is it very clear to any of them how the thing Is to bii 
done at ail, and, under any circurastances, it cannot be discovered that there 
is very much money in this thing, however well it might be done. You tell us 
in yours of October 21st that some Chicago people already hâve "a , large 
machine for packing seeds and grain from the spout and sewing them into 
the automatic stitch." It would seem to us (and the same recommendation 
cornes from every one who has looked into this matter in your behalf) that 
those are the people to go to, to get done the work you want on flour sacks. 
If they bave got so far as to hâte a machine successfully working in the 
stitching of sacks fllled with seeds, It would appear to be a simple matter to 
apply it to sacks fllled with flour. If we wanted anything of this kind done, 
we should betake ourselves at once to thèse Chicago people, in préférence to 
attempting any devlce of our own getting up. In this way we should avail oJ 
expérience already gained, and in ail probability find the broad ground so 
covered with patents by thèse Chicago people as to make anything outside 
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able to solve the problem of a filled-bag sewing machine, and had ap- 
pealed for help to the Willcox people. The experts of the latter, how- 
ever, were unable to sec how it could be done, but advised the Wash- 
burn people to confer with Bigelow, the patentée, as a man with large 
expérience in mechanical matters. It is also clear that the Timewell 
machine, made under patent No. 607,810 of July, 1898, applied for 
July 31, 1897, and several others, and which is now urged as an 
anticipation, was confessedly inadéquate to meet the standard of effi- 
ciency required in a commercially successful bag-sewing machine. In 
that regard the testimony of Harding, the superintendent of the Wash- 
burn-Crosby Company, was that they returned the Timewell machine 
to the manufacturer because it was not a success in their work ; that 
he suggested some changes, which were made; that thèse were not 
successful, and the machine was again returned to the Timewell people. 
As to the capacity of the machine, the testimony of Scott, a millwright, 
was: 

"We can sew ail the way from 6 to 10 bags per minute, but 6 bags a minute 
is about as fast as they can haiidle them aud truck them away, 100-pound 
bags." 

So, also, Harding's testimony was: 

"Q. Do you linow about how many bags per minute or per hour you were 
able to sew with that machine? A. I think while the machine was running 
vve were able to sew about 6 or 8 a minute. Q. Is that suflicieiit speed to 
make a machine of that kind désirable and profitable to the owner? A. It is 
not. Q. In your opinion, about how many sacks per minute ought to be 
the capacity of a machine to be a successful and désirable one for that 
purpose? A. From 15 to 20." 

From the testimony of the same witness, it appears that he himself 
sought to solve the problem, and had a machine built, but that even 
a skilled operator was only able to get a speed of from 12 to 15 per 
minute on it, and that its use was finally abandoned. From our ex- 
amination of the prior art, we may regard Timewell as the high-water 
mark of development prior to Bigelow ; but as such it is clear that it 
left no impress on the milling industry, and had it, or indeed any 
ûther attempt prior to Bigelow, been ail the art developed, that art 
would never hâve gone to the use of bags and the discard, in large 
part, of barrèls. Moreover, it is clear that in Bigelow selecting from 
the prior art the separate individual éléments not only was a wise choice 
required in the sélection of usuable éléments, but there was a corre- 
sponding wisdom required in discarding éléments or parts of éléments 

of them somewhat Ineflicient. Mr. John Bigelow, of your clty, is a long- 
time frlend of ours, and during the past week he was in hère. Beiug in the 
same business as yourselves, we Intervlewed him on the subject and went 
over the correspondenee. He suggests that upon his returu to Minneapolis 
he will look iuto the matter a Uttle, and he thlnks, if you will see him, a 
talk over the matter might be Interestlng and to your benefit. Mr. Bigelow 
has had a large expérience in mechanical uiatters. We wish, after hls re- 
turn home (which will be about the Ist of December), you will see him for a 
talk ; he wlU give you some idea of how we feel about this subject. 

Yours very truly, [Signed] Willcox & Gibbs S. M. Co., 

J. Parmly, Treasu. 
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inconsistent with the co-ordination essential to the successful working 
of a bag-sewing machine. The state of the art when Bigelow turned 
his attention to it, and its failings, and what he had to do, are fairly 
set forth in the summary made by counsel, viz. : 

"In tlie case of the Timewell machine, which constituted the high-water 
mark of the prior art, the Inventer mutilated the sewing machine, Viy omittlng 
its feed mechanisui, and thus precluded the possibility of proper co-opera- 
tlon between the needle and the feed of the fabrlc, so that irnperfect sevvinu; 
and brealiage of needles must occur. So, also, the frame of the niacbiue was 
made to conipletely inclose the eritical portion of the bag where the stitching 
was being performed, and hence the operator could not hâve aceess thereto at 
the eritical moment. The fabric at the région of the seam was rlgidly 
clamped in a vertical plane. * * * The prior patentées, Onderdonli and 
Williams, associated a complète sewing machine (which otherwise might hâve 
worked properly) with a belt drlven wholiy by gravity, and conse<iuently ar a 
nonunlform rate, and without the co-ordination between the progress of the 
bag, as a whole, and the progress of the seam, as an individual part of that 
whole. Curtls and Timewell, who employed an ad.1ustable carrier, persisted In 
driviiig it by a ehain and sprocket device, which would not permit the carrier 
to be ralsed or lowered without at the same time actuating it backwards and 
forwards. Curtls had no supporting table, and only ralsed or lowered one 
end of the carrier. Taklng the most extrême vlew against the Bigelow in- 
vention, and assertlng that he only took one élément from one inventer, a 
second élément from another Inventer, and so on, hls work bas tins double 
aspect: First, Intelligent récognition of the proper éléments to sélect for a 
total new combinatien ; and, second, re.iectlen of certain stnictural features 
which theretofore had been associated with thèse éléments in old combina- 
tiens, and whleh would hâve precluded the realizatlon of their latent possi- 
bllltles, if united in the total new combinatien. Thèse mlstakes in the 
former machines were due te the fact that the inventors did not appreeiate tho 
tout ensemble, and failed to see the practlcal disadvantage of certain struc- 
tural featiares. Bigelow, on the other hand, net only perceived ail the desid- 
erata, for the total combinatien, but recognized the non desiderata of various 
old éléments, and elimlnated the disadvantageous détails. * * * In popular 
language, Bigelow found certain very désirable éléments of the prior art, In 
bad Company. He disassoelated the individuals from their undesirable com- 
panions and reconiblned them In such form as to permit the efficient asser- 
tion of their own best qualitles." 

Bearing thèse matters in mind, we turn to the disclosure made by 
Bigelow, first noting that his machine, in addition to the co-operating 
mechanism adapted to the sewing and the conveying of the 
bags and for adjustment of the conveyor to différent sized bags, 
also embodied other mechanism; e. g., for cutting thread, etc., 
which need not be hère discussed. Putting, therefore, thèse nones- 
sential matters aside, it suffices to examine the spécification with a view 
to understanding the several claims which embody the sewing, con- 
veying, and conveyor adjusting features above referred to; and in 
that connection it should be noted that Bigelow developed thèse dif- 
férent separate features of his machine at différent times, and his tes- 
timony that he completed his machine at a certain time must be under- 
stood, not as referring to the completion of thèse separate agencies in- 
volved in the présent case, but to the completion of the machine as 
a whole and involving thèse other mechanisms. Turning, therefore, 
to the patent, and confining our attention to the sewing, conveying, and 
the conveyor adjusting mechanism, and to the mechanism hy which 
thèse three éléments are co-ordinated, we note that Bigelow states : 
253 F.— 36 
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"The Invention relates to means for sewing fllled bags ; and the object of 
the invention is to provide means v^'hereby bags of tlour or other material 
may be quickly closed and sewed. A. machine for tliis work mnst be capable 
(jf holding the fllled bags, grasping the folded tops thereof, feedlng the same 
to the sewing machine proper, sewing the bag top, and clippiiig the tliread, so 
that the bag mil be delivered from the machine ready for shipment. Such a 
machine shoiild be constructed and adapted for very rapid opération, and in 
order to permit the same, and the rapid manipulation of the parts by the oper- 
ator and in aecordance wlth the hand movements that are required, it be- 
comes necessary to add many novel features to the sewing machine as It Is 
eommonly known. Portability Is another feature which it is désirable to se- 
cure, as a single bag-sewing machine, if capable of being moved about a 
mill, will take care of the product of a number of packers. The difficultles 
that arise in this art are due to the welght of the bags to be handled, the 
lack of uniformity both in shape and size of the bags, the nature of the cloth. 
or the paper from whieh the bags are made, the adjustments necessary in the 
sewing and feeding members, the necesslty for stopping and startlng the ma- 
chine frequently, and the weight and cost of the mechanlsm that must be as- 
sembled to perform the varions functlons of a bag-sewlng machine. Thèse 
difficultles I hâve avolded In the invention fully described and claimed here- 
inaf ter." 

He f urther says : 

"My Invention may be briefly described as comprlsing a frame carrying an 
adjustable automatic feeding table and a sewing head, which latter comprises 
a stlteh-forming mechanlsm provided with a much longer work plate than 
usual, and which work plate carries or bas associated with it an automatic 
bag starting and feeding mechanlsm, wherein the operator may arrange the 
flap of the bag when the machine is stopped, and which mechanlsm will auto- 
matically feed the bag forward to the sewing mechanlsm when the machine 
is started." 

Turning to Figure 1, we note, first, that the central and novel élé- 
ment in combination of Bigelow's machine, around which ail the élé- 
ments hère concerned center, and which co-ordinates the sewing feed, 
the bag feed, and the conveyor shift, is the (brown) telescopic shaft 
member, 100. Turning first to the conveyor, we note that it consists 
of the rigid (yellow) table 12, over which moves the (green) flexible 
belt 23 which travels on (purple) pulleys 28 and 27, the latter being 
driven from the head of the machine. This table, 12, is adjustable ver- 
tically (see Figure 3). 

"The table preferably comprises a long plank or plate 12, fastened upon 
the brackets Ui, which hâve horizontal extensions or ends H (see Figure 1) 
adapted to slide up and down upon the guldeposts Jf, being arranged upon op- 
posite sides of the sleeve .5. The bocks of the braCkets 13 are provided with 
the racks 15, wlth which the pinlons 16 mesh. Tliese i)lnions 16 are flxed upon 
the shaft IT, having bearlngs in the tops of the brackets fi, and provided wlth 
a handwheel iS at one end. By turning Uie handwheel the brackets 13 and 
henee the table 12 may be raised and lowered. For seeuring the table at 
the desired élévation I provide the pawls 19 to engage the pinlons ifi. Thèse 
pawls, in order that they may be adjusted at the same tlme, are preferably 
placed upon a single shaft 20, held in the tops of brackets 6, and w^hich shaft 
may be rocked by the handle 21 thereon, which being thrown back wiu 
withdraw the pawls from the pinlons." 

It will be noted that the shaft 27' of (purple) pulley 27, which actu- 
ates the conveyor, intermeshes (see Figure 7) with the dominating 
(brown) telescopic shaft 100. 
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Turning next to the sewing mechanism, we note (see Figure 5) that 
the (saffion) machine head is mounted on hracket 3J^ and overhangs the 
f eed table. As it is stated in the patent in suit that any conventional 
îorm of bag-sewing machine can be used, £md as the particular type 
hère enlployed is a matter of indifférence, we refrain f rom a detailed 
description of the sewing machine, and confine ourselves to pointing 
out that its intermittent feed is controUed by engagement with the 
(brown) dominant telescopic shaft 100. In that regard, referring to 
the feed bar ^5 (a number on patent sketches not hère shown) Bigelow 
says: 

"The whole forward edge of the bar is toottied or serrated. As the (safCron) 
oporating shaft 37 of the sewing head is rotated, the bar will be altemately 
moved out through the work plate and toward the needle, and drawn back 
and returned, to intermittently advance the goods or fabric upon the work 
plate." 

That this intermittent feed of the sewing mechanism is regulated by 
the (brown) telescopic shaft 100, is shown by Fig. 5, where (salïron) 
shaft 37 is provided with (pink) cog 95, which intermeshes with cog 
94^ mounted on (blue) shaft 89, provided with threads 98 engaging 
cogged wheel 99, mounted on (brown) dominating shaft 100, which 
also dominâtes the varions mechanisms extending by another path f rom 
the outer end of (blue) shaft 89, through parts 93, 109, 110, etc., to the 
sewing head. 

The opération and function of the (brown) dominating telescopic 
shaft 100 is thus described by the patentée : 

"The feed on drag belt 23 on the table i2 moves very slowly compared to 
the shaft 37 of the sewing head, hut should 6e dricen froni the same shaft iu 
order that it may lie stiirted and stupped in exaet tvme with said shaft 37 
and the parts depen-dent thcreon. Therefore I provide the (blue) shaft 80 with 
a worm to drive the worm gear 99 on the upper end of the (brown) telescop- 
Ing shaft 100. The lower end of this telescoping shaft (see Figure 7) is con- 
nected with the shaft 37' (see Figure 4) of the (punile) belt pulley 27 by the 
bevel gears tOl and i02. The ends of the shaft 100 are held in yokes lO.i 
and 10/f, journaled respeetively upon the shafts S'J and 2T. A «low movement 
is thus communicated to the feed l)elt of the tnMè, and this movement remains 
constant and positive, regardless of the height to which the table is adjusted." 

It will thus be seen that the telescopic shaft 100 is the élément which 
served to co-ordinate and properly synchronize the intermittent feed 
of the sewing machine and the continubus feed of the conveyor, and 
that it also, by its telescopic function, enabled the table to be shifted 
vertically without aiïecting the co-ordination of such bag and fabric 
f eeds. This telescopic shaft, in itself a known mechanical agency, had 
never before been used for the purpose of co-ordinating the fabric 
and bag feed of a bag-sewing machine, and to our mind the use of its 
function in such art was novel, useful, and of marked inventive char- 
acter. It follows, therefore, the patent for such device is valid, if 
Bigelow was the inventor thereof. In that regard we hâve the record 
of the interférence between him and Poster, the patentée of No. 875,- 
339, wherein Bigelow was awarded priority, and the grant to him of 
the generic claims involved in such interférence. 

The status of the bag-sewing art in 1894 is shown in patent No. 
529,769, granted to Williams that year, wherein he says : 
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"Heretofore it has been the common practice, lu flour mlUs and other es- 
tablishments whore cotton sacks or sacks of other fabrie are employed, to 
sew the lips of the same together hy hand, which, as is well known, is a slow 
and tedious process. The closiiig of the sacks by machine such as heiein 
described must, as will readily be seen, not only resuit in tho sack belnfr 
rapidly elosed, but in the production of sueli close and unifonn stitches as 
to prevent the leakage or sifting through of tlie ixivvdered or pulverlzed con- 
tents of the sack." 

This shows the art was then practically withotit any mechanical sew- 
ing device. It is quite clear that WilHams' contribution to the art was 
of small moment; that it left no practical impress upon it; that it 
wholly lacked the telescopic bar of Bigelow, and embodied no mechan- 
ism or relation of parts which in any degree suggested the use of such 
co-ordinating member betvveen a sewing mechanism and a conveyor. 
In Wilhams, the conveyor moved by gravity — had no co-ordinating 
relation to the sewing mechanism. Indeed, we may dismiss Williams 
from the situation by saying we agrée with the estimate of his device 
given in defendant's brief, viz. : 

"A bag-sewing device in its most primitive and elenientary form." 

Three years later Onderdonk, by patent No. 583,388, of May 25, 
1897, disclosed a filled-bag sewing machine in which there was an in- 
clined feeding mechanism and an overhang sewing machine ; but it 
lacked any co-ordinating shaft connection between the sewing mechan- 
ism and the conveyor, the latter being moved by gravity and a foot 
brake used to prevent its too rapid movement. It is needless to say 
its separate, non-co-ordinated movement of fabrie feed and bag feed 
shows that Onderdonk was wholly lacking in the Connecting mechanism 
which gave inventive character to Bigelow's disclosure. Both Wil- 
liams and Onderdonk, lacking this central and co-ordinating élément, 
had no commercial value, and it is cjuite apparent that other designers 
realized the problem of a filled-bag sewing machine was not solved by 
them, and that there was room and a call for those further efforts 
evidenced by the efforts of Foster and Harding. We hâve not over- 
looked the contention, earnestly made, that Bigelow was visited with 
knowledge of what Williams and Onderdonk did, and that by combin- 
ing features separately disclosed in the two and adding known me- 
chanical agencies he evolved his machine. Of course, Bigelow is 
visited with knowledge of those devices and of the functional work of 
their several parts. But what, after ail, did Williams and Onderdonk 
teach Bigelow, but the way to the scrap heap? 

Of the work of the Timewell Company we hâve already spoken ; 
but, in view of the fact that the évidence shows that the Timewell 
machine, as well as an attempted improvement of it by Harding, a 
man experienced in the art, were unsuccessful, we deem it needless 
to discuss its mechanism, simply noting that one all-sufficient reason 
for failure of machines of that type can be attributed to limitations 
set forth in a criticism of them by Curtis in patent No. 639,216, of 
December 19, 1899, for a filled-sack sewing machine, where he says : 

"In both thèse ty])es of raacliines the forward movement or travel of the 
holder or sewing mechanism, the one in respect to the other, is relied upon to 
accomplish the feed of the sack niouth to tlie needle during the sewing opéra- 
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tioii and to hold tlie suck iiiouth in position against Hic thrust of the needle ; 
the sewlug mechanisin itself not haviug the custoiimry feed deviee." 

In other words, the Timewell machines had no intermittent feed 
movement, but had simply the continuons feed movement of the con- 
veyor. Apart from the other considération of the machine not being 
of the speed required, this characteristic of the Timewell deviee, 
viz. absence of intermittent bag feed, stamped it as of a différent 
class from Bigelow's. 

We turn next to this Curtis patent, No. 639,216, just referred to. 
It was taken out by Curtis' assignée, the Timewell Sack-Filling & 
Sewing Machine Company, which company, as we hâve already 
noted, had attempted unsuccessfuUy to make a bag-filling sewing ma- 
chine for the Washburn-Crosby Company. The proofs show that 
Curtis, the patentée, was familiar with the Timewell patents and 
had made the drawings for a number of them. He was called by 
défendant as a witness, and was evidently familiar with the devel- 
opment of the Timewell machines. He gave no testimony whatever 
as to the use of his own deviee, whether any practical use had been 
made of it, or, indeed, whether a machine embodying its features 
had ever been constructed. In view of the business in which the 
Timewell Company was engaged, of its désire to make a successful 
machine, its inability to do so, its ownership of the Curtis patent, 
and of Curtis himself being on the stand and silent as to its merits, 
we are justified in regarding this patent as représentative of the mère 
paper, as contrasted with the practical art. To allow such paper 
failure of Curtis to nullify the practical success of Bigelow would 
defeat the whole spirit of the patent law, which seeks to reward suc- 
cessful disclosures and avoids nullifying such successful disclosures 
by abortive and unsuccessful suggestions. We do justice to the sit- 
uation by refusing to give to the Curtis patent any more practical 
weight than its patentée, its owner, and tire art gave it, which was 
no merit whatever. We may add, further, that we are satisfied, 
as noted below, that the combination of éléments in the claims hère 
involved was completed by Bigelow before March 27, 1899, and 
therefore, whatever the significance of Curtis' patent, the application 
for which was made March 27, 1899, it could not affect the earlier 
invention of Bigelow. 

This brings us to a considération of Harding's alleged prior use. 
The court below found against Harding on this issue, and with that 
finding we agrée. We hâve carefully considered the contentions as 
to Harding's machine, as it was originally built and as it has been since 
altered. It would serve no useful purpose to hère enter upon a 
lengthy discussion of the évidence, since our conclusion is that, what- 
ever the altérations that hâve since been made upon the machine 
were, and however much or little they changed the Harding machine, 
three things stand out in uncontradicted prominence, viz. : First, 
Harding was a man in authority in a business where there was a 
call for a successful bag-sewing machine ; second, that with power 
to use his own machine for such work, it was not after trial used by 
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his own Company; and, third, Harding's own letter of March 31, 
1899, in which he says : 

"ïhe Union Spécial Sewing Machine Co., Cliicago, Illinois — Gentlemen : Tlie 
writer leamed in a roundabout way that you hâve a sewing machine sewlng 
sugar sack. We hâve been agitating the sewing of our small sack, by power, 
for some tv^o years back, but up to this time hâve nothing satisfactory to do 
the work. If you hâve perfected anything that will do our work rapidly, we 
should be pleased to hear ail about it and try one of the machines at once. 
Kindly address the writer care of this company" 

— clearly shows either that at that date he had produced no machine 
of his own, or that, if he had produced one, it would not do the work. 
The évidence clearly satisfies us that, while Bigelow did not complète 
his machine as a whole until midsummer, 1899, that part of his ma- 
chine which is embodied in the claims hère in issue was conceived 
and perfected by him in advance of March 27, 1899. We are there- 
fore of opinion, as was the court below, that no such prior use by 
Harding has been established as will invalidate the claims hère in- 
volved. 

[2] We turn next to the question of infringement. This involves 
the several claims quoted in the margin.° They ail involve, in vari- 
ons terms, the mechanical opération effected in Bigelow's machine 
by the (brown) telescopic shaft, marked 100, which co-ordinates the 

2 67. An apparatus for feeding and sewing fllled sacks, including a support- 
ing framework and a drlving shaft, a sewing meehanism, connections between 
the two for operating the latter, said sewing meehanism embodying a head 
overhanging the edge of the framework, a conveylng meehanism outside tho 
framework and in proper relation to the sewing meehanism, wlth connec- 
tions between the conveying meehanism and driving shaft, for operating the 
former, and means for adjusting the conveying meehanism bodily with re- 
spect to the sewing meehanism, and simultaneously automatically adjusting 
its operative connections wlth the driving shaft, substantlally as described. 

68. An apparatus for feeding and sewing filled sacks, including a support- 
ing framework, and a driving shaft, a sewing meehanism, said sewing meehan- 
ism being arranged to overhang the edge of the framework, connections between 
the driving shaft and the sewing meehanism for operating the latter, a con- 
veying meehanism arranged outside the framework and In proper relation^ 
to the sewing meehanism, and including a horizontal endless carrying belt, 
connections between the same and the driving shaft for operating said con- 
veying meehanism, and means for adjusting the conveying meehanism bodily 
with respect to the sewing meehanism, and simultaneously automatically ad- 
justing its operative connections with the driving shaft, substantlally as 
described. 

69. In an organized apparatus for feeding and sewing filled sacks, a suitable 
supporting framework, a sewing meehanism thereon, a driving shaft, a hori- 
zontal conveying meehanism outside the supporting framework, connections 
between the driving shaft and the sewing meehanism and between the driv- 
ing shaft and the conveying meehanism, and means for raising and lowering 
the conveying meehanism bodily and simultaneously raising and lowering the 
operative connections between the conveying meehanism and the driving 
shaft, substantlally as described. 

70. The eombination in a flUed-bag sewing machine, with a sewing head of 
a table, open at one side to receive the fllled bags, a driven carrier belt ar- 
ranged upon said table and adapted to contlnuou.sly move the fllled bags 
along said table and past said sewing head, driving connections for the car- 
rier belt and the sewing meehanism, and means for relatively adjusting tho 
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sewing feed and the bag feed. They were framed by the Patent 
Office and constituted the issue in the interférence proceeding be- 
tween Bigelow and Poster. On the détermination of that issue in 
favor of the former, thèse claims, which embody the real gist of Bige- 
low's invention, were embodied in Bigelow's application at the sug- 
gestion of the Patent Office authorities. 

The defendant's machine is illustrated by the drawings of patent 
No. 766,111, granted August 23, 1904, to E. H. Burghardt, for a 
thread cutter for bag-sewing machines. It should be noted that, 
while the defendant's machine is represented in Burghardt's patent, that 
such patent being for a thread cutter only, which is not hère involv- 
ed, the defendant's machine, in so far as the issues hère involved are 
concerned, does not purport to be made under a patent. Turning to 
the claims of Bigelow, we note, for example, that in claims 67 and 
68 is the élément, "Means for adjusting the conveying mechanism 
bodily with respect to the sewing mechanism and simultaneously au- 
tomatically adjusting its operative connections with the driving shaft;" 
in claim 69, "connections between the driving shaft and the sewing 
mechanism and between the driving shaft and the conveying mechan- 
ism;" in claim 70, "driving connections for the carrier belt and the 
sewing mechanism;" and in 71, "means for relatively adjusting the 

sewing head and table, and means for maintalnlng the driving connections 
in varlous adjusted positions. 

71. An organized macliine for feeding and sewing filled sacks, a suitable sup- 
porting framework, a sewing mecliaiiism tliereon, a driving sliaft, a conveying 
mechanism outside the supporting framework, oper'ative connections between 
tlie driving shaft and the sewing mechanism and l>etween the driving shaft 
and the conveying mechanism, and means for relatively adjusting the sew- 
ing mechanism and the conveying mechanism and simultaneously adjusting 
said operative connections between the driving shaft and tlie conveying mech- 
anism, substantlally as described. 

72. The combinatlon In a flUed-bag sewing machine of a sewing head, a table 
open at one side to receive the filled bags, and a driven carrier belt supported 
iipon said table and adapted to continuously move along the upper face of 
sald table to carry the filled bags along the same and past the sewing head, 
substantlally as described. 

73. An organized apparatus for feeding and sewing filled sacks, comprising 
a table, open at one slde, to receive the filled ssicks, a sewing head carrying 
stitck-formlng mechanism overhanging the table, a driven carrier, arranged 
iipon sald table, and adapted to move the filled sacks along the table and 
past the sewing head, and means for relatively adjusting the sewing head and 
table whereby varying sizes of sacks may be sewed, substantlally as described. 

74. An organized apparatus for feeding and sewing filled sacks, comprising 
a supporting framework, a sewing hyad supported thereby and projecting be- 
yond the edge of said framework and carrying a needle reciprocating sub- 
stantlally horlzontally, a table beneatU the sewing head, and a carrier on 
said table upon which tbe filled sacks are supported, means for operatlng 
the carrier, and means for relatively adjusting the sewing head and carrier, 
substantlally as described. 

75. An organized apparatus for feeding and sewing filled sacks, compris- 
ing a supporting framework, a .sewing head supported thereby and projecting 
beyond the edge of sald framework and carrying a needle reciprocating sub- 
stantlally horlzontally, a driven carrier arranged beneath the sewing head 
vipon wliieh the filled sacks are supported and fed past the sewing mechanism, 
and means for operatlng the carrier, and means for relatively adjusting the 
sewing head and carrier, substantlally as described." 
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sewing mechanism and the conveying mechanism, and sîmultaneous- 
ly adjusting said operative connections between the driving shaft and 
the conveying mechanism." 

The claims embodying this gênerai élément of means for so Con- 
necting the stitch and bag progression were in the interférence pro- 
ceeding, as we hâve seen, awarded Bigelow, who illustrated such means 
by a two-part shaft, one part telescoping within the other, and rela- 
tive engagement between the two parts being maintained by means 
of a longitudinal spline and groove. It will thus be seen that the 
generic claim for means was awarded Bigelow, while a claim, inter 
aha, for "the spécifie means of a sliding worm splined upon a one- 
part shaft and engaging a worm wheel, was allowed to Foster. Now, 
as Foster's claim was spécifie, and was servient to Bigelow's generic 
claim for means, it is manifest that défendant, who bas foUowed 
Foster's spécifie means, has thereby subjected itself to the generic 
claim of Bigelow. As the claims of Bigelow we hâve cited afiford 
ground for enjoining the defendant's machine, and no accounting 
is hère involved, we limit ourselves to holding claims from 67 to 75, 
both inclusive, are infringed. Although no appeal was taken as to 
the finding of the court below in référence to tbe Foster patent, that 
patent has necessarily been considered as a part of the history of the 
case ; but it is proper to add that we are not to be understood as 
passing upon the question of its validity. 

The decree below will therefore be vacated, and the record re- 
manded to that court, with directions to reinstate the bill, to enter a 
decree adjudging claims 67 to 75, inclusive, of Bigelow's patent, valid 
and infringed, and to issue an injunction thereunder. 
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HAILEY et al. v. ORKGON SHORï LINE R. CO. 
(District Court, D. Idalio, S. D. September 4, 1918.) 

1. Carbibrs ©=218(10) — Carriagf. of Live Stock — Inteb!5tate Siiipment — 

Notice of Loss. 

Wliere un iiiterstate shiiiment of iiorses was annecessarlly and careless- 
ly lield in tlie rallroad yards at an intermediate point, notice of claim for 
lo.ss wa.s unneeessary ; tlie sliipping coutract follcnving Act Feb. 4, 188T, § 
20, a.s aniendwl by Act Mardi 4, 1915, § 1 (Comp. St. 191(i, § 8G04a), de- 
claring notice unneces.sary for damage in tran.sit by carele.ssuess or négli- 
gence, etc. 

2. Pleadinc; <@=3.'i(J4(.'>) — Strikinq Reduxdant M.\tter — Answer, 

Notice of damage to live stoclv in transit, cansed by tlie carrier's négli- 
gence, being vninecessary, under Act Feb. 4, 1887, § 20, as amended by 
Act Marcb 4, 3915, § 1 (Conip. St. 1010, § 8604a), an allégation, in answer 
in action for sucli damage, us to lack of notice, will be stricken as rc- 
dundant aud imniatcrial. 

At Law. Action by J. A. Hailey, J. W. Smeed, and C. R. Smeed, 
copartners doing business as the Caldwell Horse & Mule Company, 
against the Oregon Short Line Railroad Company, a corporation. r)n 
motion to strike a portion of the answer, and demurrer thereto. Mo- 
tion allowed. 

Wood & Uriscoll, of Boise, Idaho, for plaintiffs. 
Geo. H. vSmith, of Sait Lake City, b'tah, and H. B. Thompson, of 
Pocatello, Idaho, for défendant. 

DIETRICH, District Judge. [1,2] The plaintiffs, doing business 
under the firm name of Caldwell Horse & Mule Company, hâve broaght 
this action to recover from the défendant the aggregate sum of $6,553.- 
40, on account of damages which they claim to hâve suffered as a consé- 
quence of the négligence of the défendant company and Connecting 
carriers in transporting for Ihem 139 head of horses from Caldwell, 
Idaho, to East St. Louis, 111., on the 24th day of January, 1917. In 
substance it is charged that the time consumed in the transportation 
was 16 days, whereas it should bave been only 7, and that the horses 
were unnecessarily and carelessly held at Green River, Wyo., for 8 
days, in the yards of the railroad company, without proper shelter 
and care, or proper facilities therefor. As a conséquence of such 
delay and carelessness, it is alleged, 1 horse was never delivered at 
ail and 2 of the horses were dead at the time the shipment arrived 
at St. Louis, an aggregate loss of $450 ; $585 was necessarily spent 
by plaintiffs for feed at Green River; $518.40 in caring for and feed- 
ing the horses at East St. Louis, in bringing them up to a fair condi- 
tion for the market ; and there was a dépréciation in the market value 
of $5,000. 

As a part of its défense the défendant sets forth the shipping agree- 
ment, one provision of which is to the effect that, unless notice of 
damages was presented in writing within 90 days from the unloading 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the horses at St. I^ouis, ail claims would be deemed to hâve been 
waived, with the proviso, however, that : 

"If loss, damage, or injury eomplained of was due to delay or damaK« 
caused or contributed to by the carrier, or its employés, while being loaded oi' 
unloaded, or if damaged in transit by carelessness or neglect of the car- 
rier, or its employés, then no notice of claim or filing of daim" would be 
required. 

The plaintiff interposes a motion to strike out the part of the an- 
swer setting up this défense, and also interposes a demurrer to reach 
the same point. The question raised by both the motion and demurrer, 
upon which the cause is presently submitted, involves a construction 
of the language above quoted from the shipping contract, or, more 
accurately, a construction of substantially the same language con- 
tained in the amendatory act of March 4, 1915 (38 Stat. 1196, c. 176, §: 

1 [Comp. St. 1916, § 8604a]). In so far as it is material, this act is as 
follovv^s : 

"It shall be unlawful for any such commou carrier to provide by rule, con- 
tract, régulation, or otherwise a shorter period for giving notice of claims 
than nlnety days and for the flliug of claims for a shorter period than four 
months, and for the institution of suits than two years: Provided, however, 
that if the loss, damage, or injury complained of was due to delay or dam- 
age while being loaded or unloaded, or damaged in transit by carelessness or 
négligence, then no notice of claim nor filing of claim shall be rectuired as a 
condition précèdent to recovery." 

So far as appears, the plaintiflfs never gave any notice or made any 
claim of loss. As already stated, the horses were held at Green River 
for the period of 8 days, and it is to be inferred from the complaint 
that most, if not ail, of the damage resulted from such détention. It 
is the defendant's position that while the horses were so detained 
they were not "in transit," within the meaning of the proviso above 
quoted, and that therefore the plaintifïs were not relieved from pre- 
senting a daim within the time prescribed, and, having failed to pré- 
sent such claim, they cannot now recover. It must be admitted that 
the meaning of the proviso is extremely obscure. The subject-matter 
which Congress had under considération was the extent to which the 
carrier should be permitted to go in exacting notice and the présenta- 
tion of claims for damages. In the principal clause it is declared that 
it shall be unlawful to require notice in less than 3 months, the filing 
of claims in less than 4 months, or the bringing of suit in less than 

2 years. Such a provision would seem to be both clear and reasonable. 
But why an exception to it ? Why, in the absence of f raudulent con- 
cealment or some extraordinary disability, excuse the shipper in any 
case from giving notice or filing his claim or commencing his suit 
within the period prescribed? No satisfactory answer has been sug- 
gested, and apparently none is at hand. We cannot with assurance, 
therefore, interpret the proviso in the light of the object intended to 
be accomplished, nor can a construction be condemned merely because 
thereunder the provision does not commend itself to us as being en- 
tirely reasonable. 
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If, then, we take the only course open to us and give to the terms 
•employed their common import, what is the resuit? To say that the 
phrase "in transit" is applicable only while a shipment is actually 
moving is to give to it an unusual and strained construction. Ordi- 
jiarily a shipment is understood to be in transit f rom the point of or- 
igin until it reaches the point of destination. So long as it is in the 
■course of being delivered to the place to which it is being shipped, 
it is in transit. A pièce of baggage billed from New York to Boise is 
in transit ail the time it is in the possession of the carrier for delivery 
at Boise — just as much when it is upon a car standing at a station, 
pursuant to or awaiting orders, or upon a truck or station platform 
for transfer to another car, en route, as when it is upon a car moving 
40 miles an hour. Not only would we do violence to the ordinary 
meaning of the phrase if we hold that hère it is to he understood as 
équivalent to "while actually moving," but such a construction would 
necessarily resuit in absurd distinctions. As to the duty of giving 
notice or filing a claim, why should a discrimination be made between 
the case of a collision, where the car carrying the shipment is stand- 
ing on a siding, and one where it is moving on a siding? Nor, if we 
say "in transit" is limited to cases where the shipment is actually in 
a car, is the construction any more def ensible. No semblance of rea- 
son can be assigned for requiring notice if the freight is burned in or 
stolen from a car, and at the same time relieving the shipper from 
such obligation if the theft or fire was in an adjacent freight dépôt. 
True, the phrase may sometimes be used in a narrow sensé; but there 
is nothing hère in the attendant language to suggest the exceptional 
use, and, to say the least, such a use would contribute nothing to the 
reasonableness of the provision as a whole. The phrase is therefore 
to he understood in the sensé in which it is commonly employed. 

Upon considération, I am inclined to the view that the basis of 
classification intended by Congress must be found in the phrase "by 
carelessness or négligence." It is used in no other place in the en- 
tire section, and in the absence of some other ground for classification 
it appears to be not improbable that the législative mind made a dis- 
tinction between liabilities resulting from the carrier's négligence and 
those which rest upon a différent basis, and accordingly declared that 
the carrier should not require notice of claims for damages arising 
out of its own négligence. While, for reasons which it is unnecessary 
to explain, we may be unable to assent to the wisdom or justice of 
<ienying to the carrier this right, such seems to he the intent of the 
proviso. So far as the facts in this case are concerned, the construc- 
tion involves no lexical or grammatical difficulties. The damages 
claimed were not the resuit of delay or injury in loading or unloading 
the horses; they were damaged ''in transit," as that phrase is ordi- 
narily understood, and by the carelessness and négligence of the car- 
rier, if the averments of the complaint are true. The phrase "care- 
lessness and négligence" undoubtedly qualifies "damaged in transit." 

In the case of a claim for damages suffered in the loading or un- 
loading of a shipment, the grammatical relation of the phrase, es- 
pecially when we consider the punctuation, is more difFicult. But in 
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some particulars the grammatical construction is manifestly defective, 
and, that being true, it may very well be that the use of a comma is 
the resuit of inadvertance rather than of design. If in other respects 
the structure were artistic, perhaps a différent view should be taken; 
but under the circumstances it is thought we are warranted in entirely 
ignoring the comma after "unloaded" or inserting it after "transit." 
In this view the proviso in èffect relieves the shipper from giving notice 
or filing claim for such damages, and such damages only, as resuit from 
the carrier 's négligence, either in loading the shipment at the point of 
origin, or in carrying it to the point of destination, or in there unload- 
ing it. A claimant must either allège and prove notice, and the filing 
of a claim, or must allège and prove négligence. Hère the plaintiffs 
hâve alleged négligence, but neither the giving of notice nor the filing 
of a claim, and to succeed it will therefore be incumbent upon them to 
prove négligence. 

It follows that the matter in the answer to which their motion is 
directed is redundant and immaterial, and accordingly the motion will 
be allowed. 
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No. GSO. 

1. Descent and Distkibution <S=3S4 — l'UKCiiASE ]îY Administrator fbom 

HkIR — lilFFECT OF I )lSTIiIliUTIO.\ — '■PROPEUTY 01'' KSTATE." 

Rev. Codes Iduho. § 5543, providiiig that no exeoutor or administrator 
nui.v imrclia.se aiiy "iJi-operty of the estale" lie i-ei)resents, nor must he be 
iiiterested in uny sale, doi>s iiot aT)ply to property which has beeii dlstrib- 
uted to an heir by a fornial order of the probate court. 

2. Descent and Distribution <S=»S4— Purchase by Administratob from 

IIeik — Vat.idity. 

Tlie piirchase by an administrator in person directly from an heir of 
the Uutei-'s Interest in the estuto is not absolutely void, but voidable only, 
at the option of the vendor. 

?,. Mines and Minerals 'g=i55(S) — Sale of Interest in Mine — Rescissxon for 
Fraijd. 

l'évidence hfld insuflicient ta entitle, complainant to a rescission of the 
sale of her oiu^-sixteenth interest in a mine to défendant, part owner and 
manager, on the ground of fraud in mlsrepreseuting or concealing facls 
aljdut tlie mine. 

In Equity. Suit by Mathilde Cardoner against Eugène R. Day and 
others. Decree for défendants. 

Graves, Kizer & Graves, of Spokane, Wash., Morgan J. O'Brien, 
of New York City, and Joseph R. Wilson, for plaintiff. 

C. W. Beale, of Wallace, Idaho, James E. Babb, of Lewiston, 
Idaho, John P. Gray, of Cœur d'Alêne, Idaho, and I. N. Smith and 
John H. Wourms, both of Wallace, Idaho, for défendants. 

DIETRICH, District Judge. Plaintiff prays for a rescission of 
the sale by her to certain of the défendants of her one-sixteenth undi- 

®:3jPor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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vided interest in the Hercules mine, one of the large operating lead 
properties in Shoshone county, Idaho. The sale was definitely agréée 
upon October 28, 1916, at which time a part of the considération was 
paid and the deed executed, and the balance of the considération was 
paid and the deed delivered on November 14, 1916. Pursuant to the di- 
rection of défendant Eugène R. Day, to whom, through the agency 
of défendant Allen, the plaintiff negotiated the sale, the deed was 
made to the défendant Eleanor Day Boyce. At the time of the trans- 
action each of the défendants, with the exception of Allen, had sepa- 
rate undivided interests in the property, the operating organization 
being in the nature of a mining partnership, as provided by the laws 
of the State. Besides a mill, which it had maintained f rom the begin- 
ning, the company had recently made provision for the more direct 
marketing of its product by the acquisition of stock in a smelter and 
refinery. For her entire interest — that is, a sixteenth of ail the part- 
nership assets, including the cash reserve carried for operating pur- 
poses — the plaintiff received $350,000. Eugène R. Day,who for con- 
venience will hereinafter be referred to as Day, was, and for several 
years had been, the partnership manager. He was also the adminis- 
trator of the estate of Damien Cardoner, the plaintiff's deceased hus- 
band, from whom she inherited her interest. At the time of the com- 
mencement of the suit the interest was owned in four several parts, 
by Day, his sister, Eleanor Day Boyce, and his brothers, Harry L. 
Day and Jérôme J. Day, who are the only défendant- having any 
real interest in the controversy; the others having been joined for 
procédural purposes only. 

There are charges of both actual and constructive fraud. As to 
the former, in substance the plaintiff's claim is that the défendant 
Allen, instigated by, and in collusion with, Day, made false représen- 
tations to the plaintiff as to the condition of the property and its fu- 
ture prospects, for the purpose of alarming her and inducing her to 
make a hasty and improvident sale, and that, because of her friend- 
ship for and confidence in him, she believed him, and was thus fraud- 
ulently induced to sell at a grossly inadéquate price. In bringing 
about the sale, Allen undoubtedly acted as the plaintiff's agent, and 
the few circumstances which upon their face were perhaps sufficient 
to warrant suspicion of collusion are satisfactorily explained. Al- 
len was not in the employ of Day or his sister, nor did he act in con- 
cert with or at their suggestion. I am convinced that he endeavored 
to get as high a price as possible. True, he suggested certain con- 
sidérations to the plaintiff, which it may be assumed were intended 
to put her in a frame of mind to give serions thought to Day's offer; 
but such is the practice of real estate brokers who are trying to bring 
together the owner and prospective purchaser. He made no misrep- 
resentation of facts, and laid before or discussed with her only possi- 
bilities which furnished legitimate subjects for considération. More- 
over, I am satisfied that at no time did the plaintiff entertain the view 
that he was representing Day's interests, rather than hers. To say 
the least, the earlier conférences between them are entirely consistent 
with the theory that she regarded him as her agent, and later, be- 
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fore the sale was consummated, she so designated and empowered 
him by a formai written instrument. 

True, at the bank, when the escrow was being deposited, upon the 
question of Allen's compensation being raised, she seems to hâve 
made the suggestion that he was working for the Days. But I am 
inclined to think that the remark is more significant of thrift than of 
candor, and was not very seriously intended. Certain it is that she 
did not press the point, but, without objection or protest, aside from 
the single suggestion, she promptly turned over to Allen a check 
which she held, for $5,000, the amount mutually agreed upon. Their 
relations continued to be friendly, and Allen continued to act as her 
agent in looking after her property interests in Shoshone county. In 
respect to ail other matters, as appears from the letters in évidence, 
he seems to hâve been painstaking and to hâve protected her g/ith 
the most scrupulous care. His apparent candor and directness as a 
witness left ho doubt in my mind of his good faith, and, bésides, to 
take the plaintiff's view is necessarily to accept the wholly improbable 
theory that not only Day and Allen, but the latter's aged father-in- 
law, a State district judge, with whose family the plaintiff had long 
been upon terms of intimate friendship, and his wife, had entered 
înto a conspiracy to defraud her. I hâve no hésitation in dismissing 
this charge. 

It is urged, however, that Day's relations to the plaintiff were of 
such character that (1) under the statutes of Idaho he was without 
the capacity to make the purchase, or (2) if not wholly incompétent, 
his disability was such that he could purchase only for a fair price, 
after disclosing to plaintiff ail th*; information within his possession, 
and that not only did he withhold material facts from her, but the 
price paid was in fact grossly inadéquate. 

[1] The first contention is predicated upon section 5543 of the Ida- 
ho Revised Codes, which provides that "no executor or administrator 
must, directly or indirectly, purchase any property of the estate he 
represents, nor must he be interested_ in any sale"; and the précise 
question is whether, at the time of the transaction of sale, or the ne- 
gotiations pertaining thereto, the property sold was "property of the 
estate" of Damien Cardoner, of which Day was the administrator. 
The material facts are as f ollows : 

Damien Cardoner died in February, 1915. Upon the request of his 
daughter, and apparently with the plaintiff's approbation, Day was 
appointed administrator (with the will annexed) on July 29, 1915, and 
immediately qualified and entered upon the discharge of his duties. 
On September 27, 1916, he filed his final account, praying for its ap- 
proval, and also for a decree distributing the estate. Upon the same 
day the plaintiff filed a pétition representing that ail claims had been 
paid, and that the estate was ready for distribution, and prayed for 
a decree distributing the whole thereof to her. Upon October 14, 
1916, both plaintiff and Day, and their respective attorneys, being 
présent, the court duly entered an order approving the account, and 
in compliance with the plaintiff's prayer, distnjuting the entire res- 
idue of the estate to her, consisting of about $120,000 in cash, and 
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other property of the value of approximately $35,000, besicles tlie 
mining interest hère in controversy, ail of which Day forthwith turn- 
ed over to her. This order or decree was filed for record in the of- 
fice of the county recorder of Shoshone county on October 25, 1916. 

The order formally closing the estate and discharging Day from 
further responsibility was not entered itntil November 1, 1916; but 
this fact, upon which the plaintiflf chiefly relies to support her con- 
tention, is thought to be unimportant. Under the state laws, the prop- 
erty of a deceased person passes to the heirs "subject to the control 
of the probate court, and to the possession" of the administrator. 
Section 5701. But upon the entry of a decree of distribution the 
right of possession in the administrator terminâtes and his authority 
relative to the property ceases. Sections 5626 and 5627. The prop- 
erty distributed is no longer a part of the estate intrusted to the care 
of the administrator. Touching it, both his rights and his obligations 
are at an end. If upon such distribution the property does not cease 
to be a part of the estate, when, if at ail, is it withdrawn from admin- 
istration? In a popular sensé, of course, it may always be spoken 
of as the deceased's estate. But section 5543 is to be understood in 
a légal sensé. The principle or reason upon which the section is 
predicated is obvious: A trustée (the administrator) is not to pur- 
chase property to which his trust relates. But distributed property 
is no longer a part of his trust; it is out of the trustee's possession and 
control. 

Plaintifï directs attention to section 5631 et seq., where provision 
18 made for the partition by proceedings in the probate court of dis- 
tributed property; but, even if it were conceded that this is a mat- 
ter with which the administrator is in any wise concerned or touching 
which he has any right or duty (which is extremely doubtful), it will 
be noted that to invest the probate court with jurisdiction for this 
purpose some person interested must file a pétition for partition be- 
fore the decree of distribution is made. Section 5632. In the absence 
of such pétition the property not only ceases to be under the control 
of the administrator, but passes out of the jurisdiction of the court. 
Buckley v. Superior Court, 102 Cal. 6, 36 Pac. 360, 41 Am. St. Rep. 
135 ; Morffew v. San Francisco & S. R. R. Co., 107 Cal. 587, 40 Pac. 
810; Moore v. Laufï, 30 Cal. App. 452, 158 Pac. 557. There is no. 
pretension hère that such pétition was filed, or, indeed, that it was 
a case where it could be filed. Hence, when the decree of distribu- 
tion was entered upon October 14th, not only did Day lose control of 
the property, but it passed beyond the jurisdiction of the court. Cas- 
es like Jones v. Broadbent, 21 Idaho, 555, 123 Pac. 476, McCrea v. 
Haraszthy, 51 Cal. 151, and Dohs v. Dohs, 60 Cal. 255, are not thought 
to be in point. 

We are not concerned with the question when the administration 
of an estate terminâtes, but when spécifie property ceases to belong 
to the estate — when it ceases to be held by the administrator in trust. 
It would be quite as reasonable to say that property which an admin- 
istrator has sold and conveyed, pursuant to valid orders of the court, 
continues to be property of the estate until the administration is closed 
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and the administrator discharged. The decree of distribution in the 
one case is quite as effectuai as the administrator's deed in the other 
to terminate the trust. (Incidentally it may be observed that, were 
the California cases in point, plaintiff would not he warranted in her 
contention that we are bound to give to the Idaho statutes the same 
construction as was there given to the corresponding CaUfornia stat- 
utes. Assuming that Idaho adopted the statutes from CaHfornia, 
such adoption took place in 1864, long before the cases relied upon as 
controllirtg were decided. See Laws Idaho [First Sess.] 1854, Probate 
Practice Act, §§ 193, 258, 259, 264, 279.) 

[2] But, if a différent view could be taken, the resuit must be the 
same. The purchase by an administrator in person directly from the 
hoir, of the latter's interest in the estate, is not absolutely void, but 
voidable only, at the option of the vendor. Mills v. Mills (C. C.) 57 
Fed. 873, 878, 879; s. c. (C. C.) 63 Fed. 511 ; Haight v. Pearson, 11 
Utah, 51, 39 Pac. 479; Golson v. Dunlap, 72> Cal. 157, 14 Pac. 576; 
French v. Phelps, 20 Cal. App. 101, 128 Pac. 772; Lit^-ll v. Hackley, 
126 Fed. 309, 61 C. C. A. 295 ; Black on Rescission ai... Cancellation, 
vol. 1, p. 114, § 48; Perry on Trusts (6th Ed.) § 205; Woerner's 
American Law of Administration (2d Ed.) § 487. And compare Ham- 
mond V. Hopkins, 143 U. S. 224, 249, 12 Sup. Ct. 418, 36 E. Ed. 134, 
with the earlier case of Michoud v. Girod, 4 How. 503, 11 L- Ed. 
1076. In Blackinton's Estate, 29 Idaho, 310, 158 Pac. 492, there are 
expressions of ambiguous import upon the subject, but thèse were 
expressly declared by the court itself to be obiter. The administra- 
tion hère was technically closed, and Day discharged as administrator, 
upon November Ist. Thereafter admittedly he had the capacity to 
purchase, and from that time on for over two months the plaintiff 
stood upon the contract of sale. After November Ist she accepted 
the larger part of the purchase price, and, by such acceptance and 
her failure to object or protest, approved the transaction and author- 
ized the escrow holder to deliver the deed. Indeed, if I hâve cor- 
rectly read the record, never was this objection raised or suggested 
by her until urged by counsel in the oral argument at the close of 
the trial. It would be necessary, therefore, to hold that she acquiesced 
in and ratified the transaction, even were the view taken that the orig- 
inal agreement was made when Day was under disability to contract 
by reason of the estate not having been formally closed. 39 Cyc. 
370; Hammond v. Hopkins, 143 U. S. 224, 251, 12 Sup. Ct. 418, 36 
E. Ed. 134; Mills v. Mills, supra. I do not hold that the compara- 
tively short delay necessarily constitutes lâches or estoppel. But by 
actively participating in the consummation of the unexecuted agree- 
ment, after such disability as Day may hâve had was removed, she 
directly confirmed the sale. 

[3] Finally, can a reason be found in the fact that Day was, and 
for a long time had been, the manager of the mine, for holding the 
sale voidable? In this aspect we hâve the case of an agent dealing 
with his principal touching property to which the agency relates. Un- 
der what limitations or subject to what conditions could he make 
a valid purchase? His position doubtless gave him peculiar oppor- 
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tunities for knowing ail the facts and estimating the reasonable prob- 
abilities, and it was his duty to deal fairly with the plaintiff. He 
could lawfully purchase her interest, but before doing so he was bound 
to disclose to her the facts and conditions, which had corne to his 
knowledge as manager, bearing upon the value of the property. He 
could take no advantage by misrepresentation, concealment, or omis- 
sion to disclose. He was not required to express himself relative to 
matters merely of spéculation or surmise, but in so far as he chose to 
give an opinion he was hound to act honestly and in good faith. 
Byrne v. Jones, 159 Fed. 321, 90 C. C. A. 101. In a sensé, of course, 
the two parties could not be put upon the same footing. Personally 
the plaintiff had had no practical expérience in mining, and presum- 
ably, therefore, was less compétent than Day to form an intelligent 
opinion, or to speculate upon the ultimate question of the commercial 
value of the property. But the sale cannot he set aside for that reason 
alone. The plaintiff was not an ignorant, unsophisticated woman, nor 
was she without knowledge of the mining business. While her speech 
is marked by a strong foreign accent, she is not without facility both in 
using and understanding our language. She has not lived a cloistered 
life, nor does she give the impression of being by nature abnormally 
trustful or confiding. She is fairly well educated, to say the least, and 
has the poise and self-reliance which come from travel and the rigorous 
expériences of a pioneer life. In short, I would think that in any ordi- 
nary business transaction she could not easily be deceived or over- 
reached. She came into the Cœur d'Alênes from France in 1886 with 
her husband, who thereupon engaged in merchandising. Their contro- 
versies with each other need be referred to only in so far as, in a cir- 
cumstantial way, they tend to disclose a disposition upon her part to 
assert her rights. For 20 years she resided in Shoshone county, dur- 
ing which period the défendants and her husband had gradually de- 
veloped the Hercules claim into a producing property. Mining was 
the one industry of the community, and living a considérable part of 
this period, as the plaintiff did, within a "stone's throw" of the Her- 
cules and other claims and operating properties, she must hâve got- 
ten some conception of mines and mining. In 1906 she went with 
her husband and daughter to Spain, where they ail remained until her 
husband died, in 1915. Apparently he at once became active in min- 
ing opérations there, with which, as she somewhat reluctantly dis- 
closed, she had a measure of familiarity. But, retaining his interest 
in the Hercules and in other property in Idaho, he not infrequently 
came to this country, presumably upon business relating thereto. They 
subscribed for and read a Spokane paper and a Wallace paper, each 
of which, it is to be inferred, published mining news of the Cœur 
d'Alênes, and reported mine dividends. 

Upon Mr. Cardoner's death, their daughter came to Idaho, and 
while hère procured the appointment of Day as administrator. Later, 
the plaintiff, who in the meantime had had some disagreement with 
her daughter and son-in-law, returned, after an absence of 10 years, 
arriving at Spokane on April 17, 1916. In the meantime, too, it ap- 
253 F.— 37 
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pears, she had decided to ignore her husband's will, by which a 
considérable part of the estate was bequeathed to the daughter and 
some legacies were left to religious or charitable orders, and to claim' 
ail of the property, upon the theory that, belonging to the community, 
it was not subject to testamentary disposition, but came to her as of 
right under the state law of succession. When Day first learned of 
this change of attitude does not clearly appear, but it was doubtless 
after her return. It would unduly extend the discussion to relate with 
any détail the subséquent course of events. Plaintiff took up her 
résidence at Spokane, from which point it was easy to communicate 
with the mine, and especially with Wallace, where the principal of- 
fices of the Company were maintained, and where the court sat in 
which the estate was being probated. At Spokane, too, the défendants 
Paulsen and Hutton, two of the wealthiest owners of the Hercules, 
lived and had large business interests. In so far as she knew or the 
record discloses, their relations with her husband had been friendly, 
and they would not be inclined to treat her ungenerously. Immedi- 
ately upon arriving at Spokane she communicated by téléphone with 
Day at Wallace, and by appointment visited him there, at the offices of 
the Company, two days later. Upon at least three other occasions prier 
to the distribution of the estate, twice in August, she conferred with 
him there. He is insistent that she came to his office and discussed 
the affairs of the company with him at least a dozen times. But, in- 
asmuch as she may hâve spent several days at Wallace upon a single 
visit, the apparent conflict in the testimony may be reconciled by as- 
suming that she went to the office more than once during each visit. 

Unfortunately, upon the important question of what information 
relative to the mine Day gave her, the direct évidence, consisting al- 
most exclusively of the testimony of the two parties most concemed, 
is highly conflicting. In substance her contention is that he made 
no disclosures at ail, but repeatedly put her ofï, generally with the 
excuse that he had no time. Upon the other hand, he very positively 
testifies that again and again he explained truthfuUy and in détail 
the status of the property, and advised her of what had been done 
and what they were planning and expecting to do. With equal em- 
phasis, too, she makes the spécifie contention that she did not learn 
that the company had engaged in the smelting or refining business 
until she read about it in a mining journal, in November, 1916, after 
she had gone to New Mexico. Upon this point I am whoUy unable 
to give her testimony credence. If we are not permitted to take 
judicial notice of facts of local and familiar history, still we cannot 
avoid the inference or presumption that this smelter enterprise, to- 
gether with the conditions out of which it grew, must hâve been an 
important event in the industrial life of the "Inland Empire," includ- 
ing North Idaho and Eastem Washington. It must hâve been in 
the newspapers, and the chances of its success or failure must hâve 
been common topics of discussion. True, the plaintiff came to this 
coùntry after the public interest had abated; but, as already stated, 
she was receiving newspapers from Wallace and Spokane while in 
Spain, and, besides, her son-in-law and daughter were hère in the sum- 
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mer of 1915, and it is whoUy unlikely that they failed to hear of it 
or inform her. 

But, if we put aside thèse considérations, we find that in the month- 
]y statement of the company for February, 1916, which admittedly 
she received soon after coming to Spokane, there is shown a large 
expenditure on account of the smelter. Day testified that at their 
first conférence she told him that her husband had been opposed to 
^oing into the smeUing business, and questioned him about it. Allen 
testifie'd that immediately after the decree of distribution, in conver- 
sation with him about the mine, she discussed the new smelter and 
refinery. Paulsen, a disinterested witness, testified that when she call- 
ed upon him in October, shortly before the sale, and inquired why 
certain dividends had been passed, he explained "that the Hercules 
had gone into the smelter business and branching out, and that they 
had to build up a reserve to take care of thèse additional business 
propositions, and also that we had a large amount of ore in transit 
to the smelter, which had not then been settled for"; and he also 
sought to quiet her apparent agitation over a newspaper report to 
which she directed bis attention, to the efïect that the "Guggenheims 
or the American Smelting & Refining Company * * * were going 
to absorb ail of the Day interests in the Cœur d'Alênes, and smelters 
and everything they had." 

With much alacrity, I thought, and with unnecessary frequency, 
the plaintifif, in testifying, sought to give the impression that she knew 
nothing about business customs in gênerai, or about her husband's 
business or the Hercules mine in particular. Admittedly her hus- 
band regularly received the monthly statements which the company 
had long been accustomed to send to its members, upon which were 
shown, not only the summarized items of operating receipts and dis- 
bursements for the month, but the aggregate of ail dividends paid 
during the entire life of the mine. It is true that when, upon cross- 
examination, her attention was directed to the contents of thèse 
statements, she explained that she could not understand, and perhaps 
did not read, them ; but in that connection it is thought to be signifi- 
cant that when upon her direct examination she was first asked why 
she called Day up by téléphone immediately after coming to Spokane, 
and why, according to appointment, she went to Wallace two days 
later, she answered: 

"To see Mr. Day and ask him for the statements. SInee Mr. Cardoner died 
he never sent us any more statements, and 1 went up to ask him for the 
statements." 

It is difficult to avoid the belief that she was measurably familiar 
with thèse monthly statements, and was able to interpret them in their 
main features. Plainly she is not without some aptitude for, and ex- 
périence in, business matters. She seems to hâve been careful and 
methodical, and even exacting, in respect to other transactions brought 
into évidence. She was quick to discover apparent discrepancies and 
inconsistencies in the administrator's accounts, and proceeded in 
an intelligent way to procure explanation and rectification. She kept 
a diary with unusual care, required receipts for disbursements, and 
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altogether made inquiries and gave directions, not in the language of 
an unsophisticated woman, but in terms signifying that she was not a 
Etranger to business transactions. It is not a case where the principal 
is at a distance and wholly dépendent upon the information furnished 
him by his agent or associate, or is a stranger with no one to whom 
to tum for assistance or advice. The company's mill was within a 
few moments' walk from the offices at Wallace, and the mine a few 
moments' ride upon the train or by automobile. They were at ail 
times accessible and open to the plaintiff, and so were the books and 
records of the company. Of this there is no question. She had 
agents at Wallace, and she had acquaintances and friends. If she 
did not understand an item in one of the monthly statements, she 
could as readily and as reasonably hâve asked Allen for assistance 
as in the case of the administrator's account, or she was abundantly 
able to empioy service of that character. She had engaged counsel, 
who was not only qualified to care for her interests in their légal as- 
pects, but was also exceptionally familiar with the history and opéra- 
tion of the Hercules as well as other mines in the district. At inter- 
vais she was a guest at the house of the presiding judge of the state 
district court, at one time her attorney, who also was familiar with 
the history of the district, and in a gênerai way with the various 
properties therein. 

For Day to hâve repeatedly denied her information about the Her- 
cules would hâve been a flagrant violation of his duty, both as manager 
and as administrator, on account of which the plaintiff might very 
reasonably, and I think would, hâve been deeply offended. Yet, so 
far as appears, she made no complaint to her friends or to her at- 
torney, nor did she suggest criticism of him as manager to her as- 
sociate owners, Paulsen and Hutton. Instead, she seems to hâve con- 
tinued to hold him in high esteem, and to entertain for him a friend- 
ly feeling until, after going to New Mexico in December, she was ad- 
vised by her attorney from the East (acting in perfect good faith, 
I doubt not) that upon inquiry he believed that the price she had re- 
ceived was inadéquate. Furthermore, if we crédit her story, we must 
also believe that, without suspicion or resentment against him, not- 
withstanding the ill treatment which she now charges at his hands, 
upon five days' considération she sold to Day the very property con- 
ceming which he had persistently denied her information, and upon 
représentations chiefly made by Allen, whom she looked upon as Day's 
agent. However tenderly we may regard her rights by reason of 
her sex and widowhood, we cannot give credence to the incredible. 
From the whole record I am convinced that from the beginning she 
was aware of the smelting enterprise, and was concerned about it. 
The mine had been shut down for some length of time in 1915, be- 
cause of the smelter controversy. Her husband had not looked with 
favor on the company going into the smelting business, and upon his 
death she would be likely to succeed to his views. Not unnaturally, 
therefore, at her first interview with Day she would raise the ques- 
tion, and quite as naturally, as manager, lie would défend the new en- 
terprise and explain the reasons which induced him and the other 



CARDONER V. DAY 5S1 

owners to undertake it. Such explanation and défense would almost 
of necessity lead to a comprehensive account of the mining opéra- 
tions, the condition of the mine, and the future plans and prospects 
of tRe Company, and, in giving it, Day's natural inclination would be 
to paint a bright, rather than a gloomy, outlook for the property. 

Such, I say, are the probabilities, and such, in substance, I believe 
to be the facts. It may very well be that, not being fuUy satisfied 
touching the smelter enterprise, or her fears being revived by the 
passing of dividends, or by suggestions in the press or from friends 
of the péril of a local company fighting what was popularly referred 
to as the smelting trust, she renewed her questionings from time to 
time as she talked with Day, until, becoming impatient, he declined 
again to review the situation in détail, and put to her the inqulry 
whether she desired to sell her interest; and it is this phase of his 
treatment of her that, in her resentment, upon being advised that she 
had been overreached, she bas perhaps unconsciously put in the fore- 
ground of her recollection until it bas obscured ail else. In some re- 
spects I am satisfied she bas unwittingly lost the true perspective. 
By her testimony she gives the impression that Allen and Judge Woods 
and his wife made misrepresentations from which it would follow 
that the property, if not practically worked out, had only a spécula- 
tive value, and yet for such a property Day, its manager, was admit- 
tedly making an ofifer based upon a value of $5,000,000, a price in ex- 
cess of anything ever paid or ofifered for any interest in the mine be- 
fore. If, as apparently she would now hâve us believe, she became 
panic-stricken, and by Allen and her other friends was induced to be- 
lieve the property was practically worthless, did she tliink that in 
receiving at the rate of $5,000,000 from Day she was overreaching 
or getting the best of him ? It was probably suggested to her that the 
price of lead, then abnormally high, might drop back to a lower level 
at any time ; but surely that was a legitimate considération. It prob- 
ably was not said that when she went away Day would send her no 
more dividends, but upon the other hand it probably was said that 
at times, as had been the case in the last two years, she might get 
no dividends ; whereas, if she sold her property, and the proceeds 
thereof were put out at interest, she would be sure of regular inter- 
est returns^ — again a legitimate considération. It was probably not 
represented that the Days were speculating upon the lead market, 
in the sensé that they were illegitimalely using the company's funds 
for that purpose, and that they would be smashed bv the Guggen- 
heims, and that the plaintiff would thus lose ail ; but it may very 
well bave been stated that in going into the smelting business the 
company would hâve to market its own product, and that in doing 
so it would come into compétition with the Guggenheims, or the 
so-called smelting trust, and that therefore there was danger of 
disaster or loss. There probably was no représentation that the 
property had been mined out; but I bave no doubt that by différent 
persons she was informed that above the No. 5 or Hummingbird tun- 
nel, which was the lowest possible tunnel level, the ore was almost ex- 
hausted, and that the lower shafts and works were still incomplète. 
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leaving the lower ore bodies not fully developed or disclosed, and as 
to their extent there was some doubt and uncertainty. And such 
appear to hâve been the facts. Paulsen, whose intelligence and good 
faith there is no reason to question, testifies that when she called upon 
him, a few days before the sale, he told lier that "there was a good 
deal of guesswork connected with fixing the price of the mine in 
the State of development that the mine was in at that time" ; that they 
were behind with their developments, their shaf t f rom the Humming- 
bird tunnel was not started early enough, and that the ore reserve 
above the tunnel level was getting pretty low, and that at that time 
they "did not hâve such an awful lot of ore exposed or developed." 
Indeed no one described the physicial condition of the property more 
conservatively, or gave more prominence to the uncertainties involved 
in making an estimate of the value of the mine, than Paulsen, and 
yet at the same time he told the plaintifif that his interest was not 
for sale, thereby intending to convey the meaning that he regarded 
the mine as a good property; and the plaintiff admits that she un- 
derstood him to advise her to hold on to her interest. 

Doubtless in the course of the discussions which took place her at- 
tention was drawn to the fact that some of the other mines in the dis- 
trict had been worked out at a certain depth, and the inference was 
drawn that the ore shoots in the Hercules would probably terminate 
at about the same depth. But the record abundantly shows that such 
a view was not unreasonable. True, the plaintiff may hâve attached 
undue importance to some of thèse considérations, and may not hâve 
giyen due weight to Paulsen's advice to hold her interest; she was 
suffering somewhat from the asthma, and was probably anxious to 
get into a différent climate, and may hâve acted hastily. But in the 
light which she had, or which was then available, did she act in a pan- 
ic or unreasonably ? If we strike from the record the expert testimony 
of the two engineers, which, of course, was not available to her or 
any one else at the time, and put out of mind the fact that our coun- 
try is now at war, and the conditions bearing upon the net value of 
the product of this mine, which did not arise or were not disclosed 
until after October, 1916, in the light of the other facts and circum- 
stances of record, can it be confidently said that from the standpoint 
of an intelligent, independent owner, the plaintiff made a bad bar- 
gain ? 

Suppose we look at the situation for a moment from her stand- 
point. She knew that a little more than a year before her interest had 
been valued by the appraisers of the estate at $250,000; that there 
had in the meantime been paid to the administrator, for her crédit, 
by way of dividends, over $100,000, so that, if the appraisement was 
originally correct, the residual value of her interest could not at the 
time of the sale hâve exceeded $175,000; and for this she was con- 
sidering an offer of $350,000. Through her husband she probably 
knew that in 1905, when, of course, the mine was in fact of much 
greater value than in 1916, he and the other owners gave an option 
to purchase the entire property for $4,000,000; and again in 1906 
an option to purchase at $6,000,000; and in each case the optionee 
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declined to purchase, in the latter case sufferîng a forfeiture of $20r 
000. She may very well hâve known that two or three years later a 
one-sixteenth interest — the Reeves interest — had been soîd for $250,- 
000. She had the very récent opinion of Hutton, one of the owners, 
whom she doubtless thought to be intelligent and disinterested, that 
the property as a whole was then worth about $4,000,000. Paulsen, 
another intelligent owner, vi'ho she had the right to think would ad- 
vise her fairly, declined to make an estimate of the value, because it 
involved too much guess work, discouraged the idea of selling, and 
yet suggested that in either case, she would doubtless hâve ail she 
needed. She knev^r that current profits were enormous, but she also 
knew that the price of lead was abnormally high, owing to conditions 
which might pass at any time, and that the cost of production was 
also upon the increase. There were éléments of uncertainty about 
the extent and value of the remaining ore bodies, which had been but 
meagerly explored. The smelting enterprise was giving her concem. 
It might be safe, but her husband had disapproved, and there were 
questionings touching its wisdom; it was a new field, with unknown 
possibilities. For reasons of health she did not désire to réside in this 
section of the country. She had other property holdings in the Cœur 
d'Alênes which were likely to give her some annoyance, and Day was 
agreeing to take them over as a part of the transaction, at a price ap- 
parently in excess of what he thought they were really worth. In case 
of sale she would hâve, besides her interest in the estate in Spain, ap- 
proximately a half million dollars in money, and this, if conservatiVely 
invested in high-class securities, would, without substantial risk, yield a 
regular income abundantly sufficient for her wants, and she would be re- 
lieved of ail responsibility and concern. Besides — and I think this con- 
sidération had much weight with her, regardless of its merit or want of 
merit in point of law — she was not without f ear that the legatees nam- 
ed in her husband's will would seek to assert rights thereunder, and 
she reasoned that such a contingency was much less likely to hap- 
pen, or to turn out adversely to her, if she disposed of ail her interest 
in the spécifie property of the estate. Upon the whole, I do not think 
it can be held that under the known conditions her décision to make 
a sale was précipitons or improvident. i 

When we come to consider what in fact was the actual value of the 
property, we are met with difiîculties which both courts and legis- 
lators hâve recognized as well-nigh insurmountable. Because of thèse 
difficulties, in this state, as in some other jurisdictions, no attemfJt 
is made to estimate the value of mines for taxation purposes. But ît 
does not follow, because the value is difficult accurately to estimate, 
that an agent or part owner cannot legitimately purchase from his 
principal or associate owner. ■'.:■. 

The ultimate question with which we are hère concerned, of course, 
is not how much ore there was in the mine, but what the property 
was reasonably worth upon the market in cash — what it should hâve 
reasonably sold for under the circumstances. The plaintiff had 'the 
right to sell her interest, She was not bound to keep it indefinitely 
and exploit it. So the ultimate question is, not what she might havè 
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made out of it if she had chosen to retain it, but what it was worth — 
what it could hâve been sold for outright. The value of a dairy cow 
is what she will presently sell for upon the market, and not what she 
will ultimately yield in profit, if kept indefinitely in the dairy. Nor, 
of course, does the inquiry hère relate to the amount of ore that sub- 
séquent developments may disclose to hâve actually been in the mine. 
The minerai content of the mine is a material inquiry only because 
it is a matter to which both the owner and the prospective purchaser 
would give considération. They would undertake to estimate the 
amount of the ore, and the estimâtes would bave some bearing upon 
the price which an owner would take and the price which an inveslor 
would pay. Hence the question is, not what the mine actually con- 
tained, but what, under the light then available, was a reasonable es- 
timate of its content. Such estimate, of course, is only one of the 
important factors, and when we consider ail of them we find that the 
niargin of uncertainty is so great that any opinion of the value must 
be measurably spéculative. 

The truth of this observation is strikingly illustrated in the évidence 
given by the two experts who testified, one for the défendants and the 
other for the plaintiff. Even with a mine so far developed and so 
fully equipped, there is a wide range of uncertainty as to the extent 
and quality of the ore bodies. There is next the question of the cost 
of extracting, treating, and marketing the ores — a process which must 
extend over a period of years, with uncertainty touching wages, rates 
of transportation, and other expenses. Then the uncertainty as to the 
price at which the product can be sold ; and still the f urther question, 
in estimating the présent worth of ores in the earth, of how long it will 
be before they can be marketed and turned into cash, thus releasing 
the invested capital, which, until so released, is, of course, unproduc- 
tive. Furthermore, at the time of the sale it was wholly uncertain 
whether this country would or would not be drawn into the world 
war. Should we enter the war, how soon would it end, and what 
efïect would its termination bave upon the mining industry? If our 
country declared war, what efifect would such déclaration hâve upon 
the cost of production and the price of the product ? Would the priées 
be fixed by governmental agency, and what burdens would be levied 
upon such properties by way of taxation? One contemplating the 
possible purchase of a sixteenth interest in the mine would further 
consider the question of labor, the tendency to increase of wages, 
the possibility of strikes, and, I think, would very seriously consider 
the question of management. Apparently the management had been 
conservative and intelligent. What would be the efïect on the market 
value of a sixteenth interest, if, for example, the Days and Paulsen 
should combine and sell out their controlling interest to an unknown 
and inexperienccd investor, whose policies were unknown, and who 
might unwiseiy manage the property, or entangle it with spéculative 
and more perilous enterprises ? 

In view of thèse admitted uncertainties and the wide variance be- 
tween the estimâtes of the experts, manifestly no safe conclusion as 
to the reasonable value of the property in Octoher, 1916, can be predi- 
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cated upon their testimony alone, and therefore I refrain from setting 
forth an analysis of it. It is of value and weight in connection with 
the other évidence upon the subject, and I give it considération in that 
connection. Wiiat, in the main, is the other évidence? Day, though 
not an expert geologist or mining engineer, and perhaps without ex- 
périence in marketing mines, was an intelligent, practical operator, 
virith intimate knowiedge of the gênerai conditions in and about this 
property. His judgment is entitled to some weight, and I am satisfied 
that he would not hâve given more for the plaintifif's interest. Some 
point is made that he bargained with her and sought to secure the 
property for a much lower figure. But it is not material to the présent 
inquiry to détermine whether or not he had the right to deal with her 
as an equal, if it be assumed that she had ail the information that he 
pKDssessed. It might very well be held that, if she knew as much about 
the mine as he, he had the right to buy her interest at such price as she 
was willing to take. But, be that as it may, whether we condemn or 
justify his conduct in seeking to get the property for less than he finally 
paid for it, the fact is that he added to his first ofïers until he reached 
the sum of $312,500, exclusive of the cash on hand, or a price upon the 
basis of $5,000,000 for the assets, exclusive of the cash on hand, and 
there he declined to go further. Through Allen the plaintiiï sought to 
get him to increase his bid ; but Day definitely declined, and I think 
was unwilling to pay more. His testimony now as to what he considers 
the property worth, as well as that of his brothers, Harry L. Day and 
Jérôme J. Day, is in the nature of expert testimony, and, coming 
from an interested source, is, of course, to he considered in the light 
of such interest. But if, for that reason, we put aside entirely their 
opinion testim.ony, and impute to that of the opposing engineers equal 
weight, what hâve we? We hâve Day's décision at the time not to 
pay more. We hâve the testimony of the two disinterested witnesses, 
Paulsen and Hutton, the one that the property was worth no more 
than was paid, and the other that it was worth less. We hâve no in- 
stance where a larger price was ever paid or offered for any inter- 
est in the property. We hâve the sale of the Reeves one-sixteenth in- 
terest, seven or eight years before, when undoubtedly the actual value 
was greater than in 1916, for $250,000. We hâve the unaccepted of- 
fers of the owners to sell the whole property in 1905 for $4,000,000, 
and in 1906 for $6,000,000. If it be said that to Day the interest had a, 
spécial value, because it gave "the Days" control of the mine, the obvi- 
ons reply is that to an independent investor, generally speaking, so small 
an interest would be less salable, and that therefore its market value, 
when offered alone, could hardly be said to be equal to one-sixteenth of 
the market value of the property as a whole. 

Upon considération of the entire matter, my conclusion is that, not 
only was the plaintiff informed of the known conditions and facts hear- 
ing upon the value of the property, but that the price paid approximated 
the reasonable market value of her interest, and was probably as much 
as she could hâve obtained from any other source, and, in any view of 
the bearing of the question of value upon the issue hère, an approxima- 
tion of the true .value is ail that is required. Brooks v. Martin, 69 U. 
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S. (2 Wall.) 70, 17 L- Ed. 732; Patrick v. Bowman, 149 U. S. 411, 13 
Sup. Ct. 866, 17 h. Ed. 790. 

From thèse considérations, it follows that the bill must be dismiss- 
ed ; and such will be the decree. 



TJNITED STATES v. FABATA et al. 
(District Court, N. D. New York. October 26, 1918.) 

1. Bail <S=>79(1) — Bkeach of Condition— Relief fbom Liabilitt. 

Under Kev. St. § 1020 (Comp. St. 1916, § 1684), providing tliat a court 
may in ite discrétion remit the whole or a part of the penalty of a forfelted 
crlmlnal recognlKanee, whenever it appears "that there has been no 
willful default of the party," etc., the court can exercise such discrétion 
only when the failure of défendant to appear was not willful. 

2. Bail <S=579(1) — Eeliep from Liabilitt — "Willful" Default. 

That the failure of défendant In a crlmlnal case to appear at the tlme 
requlred by hls reeognlzance was by advice of his attorney does not 
make hls default other than "willful." 
[Ed. Note. — For other définitions, see Words and Phrases, First and 
: Second Séries, Willful.] 

Action by the United States against Antonio Fabata and the Na- 
tional Surety Company. On application by the Surety Company for 
remission of penalty of bail bond. Denied. 

This is an application by the National Surety Company for the 
retnission of the whole or a part of the penalty of a bond in a criminal 
case executed by Antonio Fabata, as principal, and the National Sure- 
ty Company, as surety, for the appearance of said Fabata to stand 
trial on an indictment found against him and which bond has been 
reduced to a judgment. 

D. B. lAicey, U. S. Atty., of Ogdensburg, N. Y. 
Wm. J. Grififîn, of New York City, for défendant National Sure- 
ty Co. 

RAY, District Judge. The défendant Antonio Fabata was duly in- 
dicted in this court, and with the National Surety Company, as surety, 
executed a bond for his appearance in this court at a designated term 
held at Auhurn, N. Y., to answer to such indictment and abide the 
orders and judgment of the court. On the day and at the term of 
court designated the défendant Fabata was called, but failed to appear 
or answer, and the surety was duly called and required to produce its 
principal, which it failed at that time to do, whereupon the court made 
an order forfeiting such bond and directing its prosecution and col- 
lection. Thereafter this action was brought and judgment recovered 
against both défendants for the sum of $2,060.40, and now défendant 
the National Surety Company moves under section 1020, U. S. R. S. 
(U.' S. Comp. St. 1901, p. 719; U. S. Comp. St. 1916, § 1684), for an 
ôrder remitting the whole or a part of such judgment, on the ground 
it appears on petitioner's showing that there has been and was no 

^=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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willful default of thc party, and that a trial could, notwîthstanding^ 
be had in the case, and that public justice does not require the penalty 
of the bond to be enforced. 

[1] The section of the Revised Statutes referred to provides as 

f oUows : 

"When any recognlzance in a ci-imiual cause, taken for, or in, or returnable 
to, any court of the United States, is forfcited by a breach of the condition 
thereof, such court may, in its discrétion, remit the ^Yllole or a part of the pen- 
alty, whenever it appears to the court that tliere has been no willful default 
of the party, and that a trial can, notwithstandinj;, be had in the cause, and 
that public justice does not othevwise require tho saine penalty to be en- 
forced." 

In United States v. Robinson et al., 158 Fed. 410, 85 C. C. A. 520,' 
the Circuit Court of Appeals (Fourth Circuit) said, and accordingly 
held: 

"Among other thiiigs, the foregoing section pro^'ides that the court may, in 
its discrétion, remit tlie whole or a part of the penalty, whenever it appears 
that there has 'been no willful default of tlie jiarty,' etc. Wliile in a case like 
the one at bar a surety may suft'er a hardship, owing to the provisions of thls 
statute, nevertheless its terms are plaiu and unmistakable. It olearly defiue.s 
the circumstances under which the court may e.xercise its discrétion, and re- 
mit the whole or a part of the penalty, to wit, when there has been no will- 
ful default; and inasmuch as the court in this case found as a fact that thé 
default was willful, it necessarily foUows that it was not within the discré- 
tion of the court to vaeate or modify the judgment in question." 

I think this the true construction of the statute, and that, to aur 
thorize a remission of any part of the penalty of the bond, it must 
appear there "was no willful default of the party" — that is, of the de- 
fendant in the indictment, who failed to appear. ,i 

In this case the claim of the Surety Company is that Fabata, thç 
principal, went with his attorney to the United States courthouse, but 
outside of same, in the city of Auburn, N. Y., at the time and place 
and term of court where required by the bond to appear, but that 
Fabata, by direction of his counsel, remained outside the courthouse; 
that it was arranged and agreed between them that Fabata was tp 
remain outside, while his attorney went inside, and remain in a position 
where he could observe a preconcerted signal from his attorney, the 
attorney telling Fabata "that in the event of his considering it zà-r 
visable for him, the said Fabata, to appear before the court a certaiti 
unmistakable signal would be given, and in the event that his attend- 
ance was deemed unadvisable at the time that another signal, which 
could in no event be mistaken for the other, would be given, in which 
latter case the said Fabata should immediately go to the railroad sta- 
tion and retum to New York on the first possible train"; that after 
waiting quite a while the said attorney, a New York City lawyer, ap- 
peared at the entrance to the courthouse and gave the agreed signal 
îast above referred to, the one on receipt of which Fabata was to re- 
turn to New York; and that Fabata, "relying on and in compliance 
with the advice of his counsel, then and thereupon left Auburn on 
the first train and returned to New York." The affiadvit that this 
took place, as claimed, is not made by the attorney of Fabata, or by 
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Fabata, but by the attorney for the Surety Company, who simply says 
that Fabata bas so informed him. This falls short of proof that such 
an occurrence took place. It is the merest hearsay. 

[2] But, even if such an arrangement was made and carried out 
between Fabata and bis attorney f rom New York City, it falls far short 
of showing that there was no willful default on Fabata's part. On 
the other hand, it shows there was a willful default. Fabata and the 
Surety Company knew that Fabata's duty and obligation under the 
bond was then and there, at Auburn, to appear and answer, and 
abide the order of the court. Fabata did not appear, nor did the surety 
produce him. He was duly called and failed to respond in person, 
but bis attorney did appear and requested a delay or postponement, 
which was refused, as there had been several adjournments of the 
case. In open court at said time and place, as this court well remem- 
bers, and as Mr. D. B. Lucey, the United States attorney, who was 
présent, makes afïidavit, the said attorney for Fabata, when Fabata 
and the surety were called as set forth, stated in open court "that on 
the preceding day he had made an engagement with the said Fabata to 
meet him the next morning, to wit, November 16, 1917, at the Grand 
Central Terminal to take a train from there to Auburn for the pur- 
pose of appearing in court (court then being in session at said place) ; 
that when O'Neill (the said attorney) arrived at the station in New 
lYork he looked around for the said Fabata, and he was unable to 
see or find him ; and that he had no knowledge of where he then was." 
Fabata was not in court, and this is not disputed. The surety did not 
produce him, when called and required so to do, and this is not dis- 
puted. That he was not in Auburn, remaining outside the court- 
house, is shown by what occurred in the courtroom at the time. Plain- 
ly, in either event, it was a willful default and failure to appear on 
Fabata's part, and a failure to produce the défendant on the part of the 
surety. Such practice, even if it occurred as now claimed, cannot be 
encouraged or approved, or held to he other than a willful default. 

The motion to remit the whole or any part of the penalty of the 
bond or judgment, or reduce such judgment, must be and is denied. 

The incorrect order, headed as of the Syracuse term commencing 
April 2, 1918, when the motion was first presented, and which was 
inadvertently and prematurely signed, and which the clerk was di- 
rected not to enter, and which has not been filed or entered, is can- 
celed, annulled, vacated, and set aside. 
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CASEY et al. v. CITY OF CANTON. 
(District Court, N. D. Ohio, E. D. February 28, 1918.) 

1. CoNTRACTS <©=3284(4) — Décision op Engineer oe Architbct — Efpect. 

Where construction contract provldcd tliat work should be done under 
the supervision of an engineer, who was einpowered to détermine classifi- 
cation and allow estimâtes, his décision eau be impeached only for fraud 
and gross inlstalie, implying bad faith. 

2. Municipal Corporations <©=5374(1) — Contracts — Construction. 

Wliere city enters into a contract wlth a coutractor to bulld a building 
or lay a sewer, it warrants, just the same as a prlvate owner would war- 
rant, delivery of the site upon which the vvorU is to be constructed, and 
in event of failure is responsible to the contracter for damages resulting. 

3. Municipal Corporations <g=>370 — Contracts — Liability. 

Where municipality, which contracted for the laying of a sewer, did not 
hâve title to the site seleeted, and the contractor was by that reason de- 
layed and injured, Jield that, the municipality being liable for such dam- 
ages, payment could properly be made without any supplemental contract. 

4. Municipal Corporations <S=B70 — Contracta — Liability. 

Where a municipality, which contracted for the laying of a sewer, did 
not own the site seleeted, and the eontractor was damaged, held that, 
having paid such damages, the municipality could not recover the same, 
nor set them ofC in an action by the eontractor, though the procédure for 
payment was irregular. 

At Law. Action by John F. Casey and others against the City of 
Canton. On motion of plaintiff to direct a verdict. Motion granted. 

Squire, Sanders & Dempsey and Wm. L. Day, both of Cleveland, 
Ohio, for plaintiffs. 

Clarence A. Fisher, City Sol., and Walter S. Ruff, both of Canton, 
Ohio, for défendant. 

WESTENHAVER, District Judge. [ 1 ] The attitude of counsel for 
the défendant as to the larger item of the counterciaim renders un- 
necessary any discussion of that. I need only repeat, so far as that is 
concerned, what counsel havc said, that whether or not that founda- 
tion embankment should be classified and paid for under item 29 of 
the spécifications was a matter to be determined by the engineer. He 
was agreed upon by the city of Canton, or the proper authorities of 
the city of Canton, on the one part, and the John b. Casey Company, 
upon the other, as the person under whose supervision and direction 
the work should be done, and who was empowered to détermine the 
question of classification, and to make estimâtes and allow them. He 
made his détermination, and there is nothing hère to impeach the good 
faith or honesty of his détermination. 

The law is perf ectiy well settled in this jurisdiction, although it seems 
to be a little confused in the state courts, that the décision of an en- 
gineer or an architect in that situation is binding upon both parties, 
and can be impeached only for fraud or such gross mistake as im- 
plies bad faith. 

Therefore, as to the larger item of 2,961 cubic yards of foundation 
embankment, I concur entirely in the judgment of the représentatives 

<©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Diuesta & Indexes 
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of the city of Canton in saying that there is no basis upon which to 
seek to recover any part of it back, and there is no ground upon which 
to défend against an action by the Casey Company to recover the 
amount of the final estimate, which was approved. 

Ngw, let us pass to the other item, the $2,000 item, which is the 
item embodied in the so-called supplementary contract of August 24, 
1915. The testimony hère shows that, at the time the contract was 
let and the work of construction begUn, the city of Canton had not 
provided the right of way over which the sewer was to be laid. 

[2] When the city enters iiito a contract with a contractor to build 
a building, or to lay a sewer, or to do any other work of that kind, it 
warrants, just the same as a private owner would warrant, the de- 
livery of the site upon which the work is to be constructed. In other 
words, if the city of Canton makes a contract with the Casey Company 
to build a sewer between station 1 and station 50 of a certain type 
and dimensions, it guarantees ahsolutely the delivery to the contractor 
of that site, and it is responsible in damages to the contractor, just as 
a private owner would be responsible for damages to the contractor, 
and if the city or owner, from whatever cause, whether blamelessly 
or wrongfully, is unable to deliver the site upon which the contractor 
is to construct the sewer or other improvement, they would be re- 
sponsible in damages to the same extent and in the same degree for 
the interruption of his work. 

Now, in point of fact, the city of Canton did not hâve the entire 
right of way for the sewer. The sewer ran through the property of 
a gentleman by the name of Mr. Barber, according to the original plan, 
and he refused to permit them to cross, and thereupon the work of 
constructing the sewer by the plaintiff company was interrupted, and,, 
while it does not appear, it may be saf ely inf erred from this testimony, 
that when they did get the right of way and the right to cross over 
the property of Mr. Barber, they had to cross somewhere else, and the 
sewer had to be constructed under différent conditions and to a certain 
extent of différent materials, that is, as to the foundation item, and 
by that action, as testified to hère by the engineer, and as the court 
would imply if the engineer had not testified to it, certain damage re- 
sulted to the contractor. 

[3] I hâve carefully examined the contract, and it seems to me that 
the engineer was entirely right in his position that items of damage 
due to an interruption of the work, such as added expense due to dis- 
organization of his force and the shifting of his material to other posi- 
tions, were items of damage and expense which the contractor had 
the right to make demand for under article 17 within a certain number 
of days, ànd which it was the duty of the engineer and the authorities 
to esitimate and to allow. 

• It would hâve been entirely proper for the city authorities to hâve 
made the payment, without requiring any supplementary contract in 
order to warrant the payment. It does not require a separate appro- 
priation of any kind' froin the council 6f the niunicipality, but it is 
an expense that was iricluded within the original authority conferred 
upon the service director by. the resolution of the council and was 
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properly chargeable to the fund then appropriated and set apart for 
the construction of the sewer. 

In view of the action of the engineer, and in view of thèse facts and 
the subséquent conduct of the city authorities, there can be no ques- 
tion hère before this jury but that the contractor was entitled to bis 
money. The city has gotten the benefit of it, the contractor having 
been afflicted with a loss. If there was damage resulting, it was dam- 
age which was due to the conduct of the city, and not to the conduct 
of the contractor, and, if the city had refused to pay it, the contracter 
would not hâve been without remedy. 

For that reason alone it would seem to me that irregularities in the 
method 6f making the payment would not warrant the city, after it had 
made it, in recovering back that which the engineer allowed, and which 
should bave been allowed and included in the first instance, and which, 
in my opinion, he would hâve been entirely justified and ought to bave 
allowed in bis final estimate, instead of handling it in the way in which 
it was done. 

[4] That being so, irregularities in the method of making payments, 
of thèse added précautions, due perhaps to a mistaken opinion on the 
part of some one that it should not be done that way, but ought to be 
done through a supplementary contract, or that a supplementary con- 
tract ought to hâve been entered into in the first instance, wiU not jus- 
tify an action by the city to recover back money paid under those cir- 
cumstances. 

Now, the law as to irregularity in the making of contracta of this 
kind works very differently when a plaintiff sues upon a contract made 
in violation of law, and when the city sues to recover back money right- 
f ully paid or paid upon a contract which has been made in violation of 
law, but which has been performed. The latter situation was involved 
in the Fronizer Case, 77 Obio St. 7, 82 N. E. 518. 

In the case of Buchanan Bridge Co. v. Campbell, 60 Ohio St. 406, 54 
N. E. 372, it was held, where the county authorities refused to pay 
for a bridge which they had gotten from the contractor under a con- 
tract entered into in violation of the statutes on the suhject, that the 
contractor could not recover when he sued on the contract for the 
price of the bridge; the court holding that it would leave the parties 
to such unlawful transaction in the situation in which they had placed 
themselves. In other words, the contract having been entered into 
without conformity to the légal requirements, the contractor could 
not, when he came into court, prove the legality of the contract that 
he had acted under, and could not, theref ore, maintain the burden of 
proof. 

Hbwever, in the case of State v. Fronizer, 77 Ohio St. 7, 82 N. E. 
518, the reverse of that situation was presented. There the county 
authorities had gotten the bridge, and when the estimâtes were present- 
ed they paid for it, and thereafter thè county undertook to get that 
money back, claiming the contract illégal becausé of the lack,"tbrôugh 
inadvertence, of a certificate of the county auditor that the money is 
in the treasury to the crédit of the fund, or had been levied and was 
in process of collection. There the Suprême Court said that the money 
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so paid could not be recovered back, there being no claim of unfair- 
ness or fraud in the making, or fraud or extortion in the exécution of 
the contract for such work, nor any claim of effort to put the con- 
tractor in statu qno by the return of the bridge or otherwise ; the same 
having been accepted hy the board of coinmissioners and incorporated 
as part of the public highway. 

The court in that case in effect said; 

"The plalntiff hère Is not suing on an illégal contract to get his œoney hack. 
He is holding onto money which he got, It is true, by virtue of a contract made 
in violation of law ; but, inasmuch as the public got the property for that 
money, we will not permit the public's représentatives to recover it back. 
•He who cornes in and seeks redress of tliat kind will not be heard to nrge 
the illegality of the contract, in order to recover back tliat VFhich had been 
paid, at least In good morals, in dealing with the other party." 

That, I think, is the law, and that would be the law that would apply 
hère, if a supplementary contract under section 4331 had been neces- 
sary back in May, 1915. 

Perhaps, if a supplementary contract had been necessary, and the 
Casey Company had not been able to get an estimate, or had not been 
able to get the money and had to sue, they would fail to sustain the 
burden of proof; in other words, they would not be able, perhaps, 
to show or to prove a contract binding legally upon the city authorities 
to pay them that money. But if the city authorities, recognizing their 
normal obligation to pay for that which was morally due and ought to 
hâve been covered by the contract originally, issued a proper voucher 
and paid it, certainly the city authorities afterwards hâve no standing 
in court when they undertake to recover that money back, and it does 
not take from the strength of the position of the person who has re- 
ceived the money that he has thereafter, and at a date so late that on 
its face it looks as if it were a superfluity, or almost a subterfuge, gotten 
that contract under the circumstances shown in évidence in this case. 

So that it seems to me that, viewing the counterclaim in any angle 
and from any aspect, the city is not entitled to recover from the Casey 
Company on either one of thèse items. The money has been paid to 
them, and they are entitled to the payment. 

That leaves nothing, gentlemen of the jury, hère for your considér- 
ation, except that which results from the admitted and conceded facts. 
It is admitted hère, both in the answer and verbally before you, that 
the city of Canton, which is the défendant, is retaining three sums of 
money as a reserved percentage of 2 per cent, of the price to be paid 
to the plaintiff for constructing the sewers. The aggregate amount of 
thèse three items is $3.891.45; $1,190.99 bears interest from October 
16, 1916, $1,190.81 bears interest from July 15, 1916, and $1,509.55 
bears interest from August 20, 1916. The interest should be computed 
until the first day of this term of court, February 5, 1918, and you 
should return a verdict for the aggregate amount thus ascertained in 
favor of the plaintiff. 
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OLIVIER et al. v. AIT. UXION TANNING & EXTRACT CO. 
(District Court, M. D. rennsylviuiia. November l(i, 1918.) 

No. 962. 

1. Replevin <®=3S(5) — Wiro may Maintain — .Toint Owners. 

Wliere at iiiost an iissignmeiit could only luake phiiiitiff a joint ownor 
of pi-oyerty hcld by (lotendant as joint owner, reiilevin caïuKjt be nuiiii- 
tained ; for, Ix^nj; a posscssory action, rcplcvin canuot be maintaiued, 
unless plaintifl' is entitled to immédiate exclusive possession. 

2. Caruieks (g=35S — TiiANStER OF Bill or Lading — Effect on Title — Bulky 

Articles. 

Tlic traiisfer to plaintiff of bills of lading for a sliipnicnt of loswood eon- 

siiiucd by tbe owner to défendant, to}îetber with an assi};nment. etc.. hcld. 

in View of tlie bulky character of the property to vest plaintilï with titlo 

tliereto. 

'j. Sales (§=^23.1(3) — Rigiits as Against Tiiird Persoxs — Notice — Evide.nck 

SrKFK'IENCY. 

Défendant held to hâve had notice, etc., of the transfer to plaintiff of 
logwood conslîJjned to défendant, before the lo{;wood was manufactured 
înto extract. 
4. Repi.evin (g=3]0.S — Actions — Recoveby of Damages. 

Replevin is a niixed action, being hoth a demand for a thinîï and dara- 
ases for withholdins: and in replevin for proi)erty that défendant kncw 
belonged to plaintiff, lield, tliat plaintiff could recover damages for that 
eloigned. 

At L,aw. Action of replevin by Marcel Olivier, Maurice Rosier, 
and Daniel Brun, copartners doing business as Olivier & Co., against 
the Mt. Union Tanning & Extract Company. Judgment for plain- 
tiffs. 

Fox & Geyer, of Harrisburg, Pa., for plaintiffs. 
James S. Woods and H. H. Waite, both of Iluntingdon, Pa., for 
delEendant. 

WITMER, District Judge. This is an action of replevin brought 
by the plaintiffs, Marcel Olivier, Maurice I-iosier, and Daniel Brun, 
copartners doing business under the firm name of Olivier & Co., 
against the Mt. Union Tanning & Extract Company, for the recovery 
of 1,576 tons of logwood in the yards and possession of the défend- 
ant at Mt. Union, Pa. 

The case came on for trial, a jury having been called and sworn, 
and after proceeding with the trial and taking the testimony of wit- 
nesses for plaintiff and some for défendant, upon agreement of coun- 
sel, the jury was dismissed, and the case procceded agreeably to the 
provisions of the act of April 22, 1874 (P. L. 109). 

The plaintiff has alleged that in the month of June, 1916, in the 
city of New York, the Bothamley Chemical, Color & Extract Com- 
pany, having arranged to acquire certain logwood then being import- 
ed, borrowed from it, the plaintiff, certain sums of money, giving 
its collatéral note promising to repay such sum, and at the same time 
pledged a lot of logwood, described in certain invoices and weigh 
notes; that it also by writing assigned said logwood to plaintiff, at- 

iÊ=3For other case? see same toplc & KEY-NUMBER in ail Key-Numbered Dlsests & Indexe» 
25.3 F.— .38 
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taching to such instrument bills of lading of the carrier company. 
It is stated that there were seven individual and like transactions. 
The plaintiff further allèges that the logwood thereafter came into 
the possession of the défendant ; that when the notes fell due they 
were not paid, and the plaintiff became entitled to the possession of 
the logwood. Demand having been made for it, the défendant wrong- 
fully refused to deliver the same to plaintiff. 

The plaintiff having filed the required bond, the writ was served 
by the marshal, and, on failure of défendant to provide a bond for 
détention, delivery was made to the plaintiff. 

The défendant dénies the title and right of possession of the plain- 
tiff as alleged, averring generally that such was and always belonged 
to it, for that in May, 1916, the défendant entered into a contract with 
the Bothamley Chemical, Color & Extract Company, by which it was 
agreed that the Bothamley Company would secure logwood to be 
manufactured by the défendant, the manufactured product to be 
turned over to the Bothamley Company and sold, the money deposited 
in a spécial account, and first used for the payment of the cost of 
the logwood and freight, and after an allowance of three cents per 
pound for manufacture, the remaining or net profit to be divided 
between the two. The défendant further allèges that it had no notice 
of the plaintiff's claim to the wood until October, 1916 ; that it had 
manufactured ail or nearly ail of the wood into extract and was will- 
ing and ready to manufacture the balance as undertaken and agreed 
with the Bothamley Company ; that under its contract with the 
latter it had received the logwood into its yards, and a certain por- 
tion of it was at once taken from the cars and manufactured into 
extract; that of the 1,576 tons claimed, 984 tons were not stored, 
but manufactured at once, yielding 787 barrels of extract, of which 
700 were delivered to the Bothamley Company, which in turn de- 
livered 400 barrels of it to the plaintiff, of the value of $60,000, which 
the plaintiff neglected to crédit to the Bothamley Company. The de- 
fendant also dénies the authority of the Bothamley Company to trans- 
fer and assign the logwood purchased from H. Mann & Co., being 
815 tons of the amount embraced in the total shipment of 1,576 tons, 
claiming that such purchase was the joint purchase of the défendant 
and the Bothamley Company. It is further contended that the wood 
was so commingled in plaintiff's yards that it was not possible to dé- 
termine how much, if any, of the wood in question was remaining, 
and, further, that if there was any there défendant had a lien upon 
it for any balance due from the Bothamley Company on final settle- 
ment of their account. 

The issue hère presented is one of ownership and right of possession 
of the property in dispute. The plaintiff's claim of title is clearly 
and fùlly set forth in its déclaration, with an averment of wrong- 
ful dispossession, and this it is bound to sustain by the fair weight 
or prépondérance of the évidence in order to maintain its action. 
Has it donc so? 

- The matter can be best understood and more readily disposed of 
by considering individually the logwood purchased from H. Mann. 
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& Co., as distinguished from the wood obtained through other 
sources from the Bothamley Company. New, as to the former, the 
court is readily satisfied, and so finds, that the purchase was made 
by the défendant jointly with the Bothamley Company, and that the 
défendant obtained delivery and full possession of the same without 
any knowledge of the assignment or attempted assignment of it by 
the Bothamley Company to the plaintiff. Were a discussion of the 
proof hère required in support of this conclusion, it could be readily 
supplied; suffice to say that plaintiff well knew, judging from the 
notes and agreements in évidence, that it was supplying only half of 
the money to pay for thèse shipments. Had plaintiff made diligent 
inquiry, as it was in duty bound, it could readily hâve ascertained 
that the défendant had obligated itself for the other half, for which 
it ultimately made payment, and thus ascertained the real and com- 
plète ownership of the property to which it sought title. 

[1] Though the Bothamley Company did assign to the plaintiff 
this wood, it nevertheless remains that défendant was not affected 
thereby since such assignment could only in effect operate to substi- 
tute the assignée for the assigner as the joint owner of the défend- 
ant ; assuming now that thèse assignments, of which more will here- 
after be said, were sufficient to convey ownership of the property 
recited. It follows, therefore, that the most favorable position that 
can be allowed plaintiff is to concède to him, jointly with défendant, 
ownership of the purchases and shipments from H. Mann & Co., 
which admittedly will defeat its right to recovery to this extent. The 
action of replevin, being a possessory action, cannot be maintained 
unless the plaintiff established property and the exclusive right of im- 
médiate possession. Lake Shore & Michigan Ry. Co. v. EUsey, 85 
Pa. 283; Strong et al. v. Dinniny, 175 Pa. 586, 34 Atl. 919; McFar- 
land Meade Co. v. Doak, 63 Pa. Super. Ct. 31. 

Having decided in Reinheimer v. Hemingway, 35 Pa. 432, that one 
tenant in common of a chattel cannot maintain replevin for it, with- 
out joining his cotenants, Justice Strong, in delivering the opinion 
of the court, said : 

"An action of * * ♦ replevin * * * opcrate.s specifically iipon tlie 
chattel. If it can lie bronght by one of three tenant.s in coinmon, it mny 
be by each of the otliers. And if the writs be in the .sheriff's liantis at tlie 
same time, how is the property to be rei>leviodV In liait v. Ktzserald, 2 Mhks. 
511 Ui Ain. Dec. 75). it was ruled that a part owner of a chattel eaunot main- 
tain replevin for his undividéd part, and if it appear in the wrlt, thi! coun: 
will arrest the .ludgment. l'art ovi-nership i]i another is tlierefore plead- 
ahle in bar, and not exchisively in abatement. So in Rogers v. Arnold, 12 
Wend. [X. Y.] ao, it was hold that, if the plaintiff in replevin fail to establish 
an exclusive right in himself to posses-s and coiitrol the property, the défend- 
ant is entitled to a verdict." 

[2, 3] Taking up the remaining shipments, aggregating 761 tons, 
purchased by the Bothamley Company from the Fruit Dispatch Com- 
pany and the American Products Exchange, it may be noted that 
each and every of them was secured to the plaintiff for the purchase 
money, advanced by check payable to the vendor for the logwood 
purchased by the Bothamley Company giving its note to plaintiff, 
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collatéral in form, promising to repay the amount in three months, 
and an instrument assigning and transferring unto the plaintifï the re- 
spective shipments of logwood. Accompanying the collatéral note 
was the original invoice for this wood, together with the weigh notes 
further describing it. Subsequently the Bothamley Company deliv- 
ered to the plaintiff the bills of lading of the Pennsylvania Railroad 
Company, consigning the shipment to the défendant. Accompanying 
the bills of lading was the written assignment mentioned, transfer- 
ring and assigning to the plaintiff ail of its right, title, and interest 
in and to the logwood, which assignment was in terms supplemental 
to the assignment contained in the collatéral note, and subject to ail 
the terms thereof. 

This arrangement between the parties is iindoubtedly binding, and 
vested the title to the property in the plaintiff. The bulky character 
of the property rendering it diificult of acttial physical delivery, the 
transfer of siich is as a gênerai custom usually made by symbolic de- 
livery; that is, by the transfer of bills of lading, vv'arehouse receipts, 
or other documents, describing the property and showing the loca- 
tion and possession of it. That the title to property of such charac- 
ter under the circumstances may be shifted by the delivery of such 
évidences of ownership, and without actual physical delivery, bas 
been held in the well-recognized case of Century Throwing Co. v. 
-AfuUer, 197 Fed. 252, 116 C. C. A. 614, where the court took judicial 
notice of the spécial custom concerning such transactions. Whether 
such transfer of title without actual physical delivery is, however, 
binding upon third parties generally without notice, need not be hère 
decided ; it being established that the défendant had knowledge of 
the transfer of title by the Bothamley Company to the plaintiff be- 
fore the same passed ont of its possession, either in its raw state or 
as manufactured into extract. It is not difficult to find that the de- 
fendant was without notice of the plaintiff's claim of title until Oc- 
tober, 1916. The written agreement between the Bothamley Com- 
pany and défendant bore the date of May 24, 1916. Delivery was 
made during the month of June following. Défendant contends that 
a portion, if not the greater portion, of the deliveries or shipments, 
were used up from aboard cars and manufactured into extract as 
delivered in its yards by the railroad company without storing, and 
Ihat the product thereof was immediately turned over to the Both- 
amley Company without knowledge of the plaintiff's claim, and that 
the remaining portion, which was stored, was so commingled with its 
own wood that it was impossible to distinguish it or to détermine the 
amount so stored. That the latter contention is true can hardly be 
doubted, and whether such commingling was due to the négligence 
of the défendant, or resulting necessarily from the method or means 
usually employed in the course of manufacturing liquid extract at 
defendant's plant, is not deemed important in the face of defendant's 
admissions. " "«w*» 

In reply to a letter of October 2, 1916, written to défendant by 
plaintiff's attorneys, advising it of its claim on the logwood purchased 
and shipped at the instance of the Bothamley Company, transmitting 
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therewith a list of shipments in détail, and furthermore requesting 
advice as to the location of each carload lot, défendant promised in 
return a few days later to write fully after investigation and check- 
ing of figures submitted. The matter was then no doubt turned ovcr 
to defendant's attorney, who opened a correspondence with plaintifif's 
attorneys regarding the assignment and the location of the wood, 
lasting nntil the latter part of February, 1917. It may not be impor- 
tant, but it does not appear that it was at any time hinted that the 
wood or any portion of it was no longer in defendant's yards at Mt. 
Union. In fact, the correspondence proceeds on the assumption that 
it was ail there. However, during the heginning of January, 1917, 
I^laintiff's agent, E. H. Peck, visited Mt. Union, and states that he 
was there informed by Mr. Green, président of the défendant Com- 
pany, that the wood was piled in the yard with other wood belong- 
ing to the Mt. Union Company and the Bothamley Company. 

Referring to Mr. Peck's visit and his report of what he heard and 
saw, the plaintiff on January 23, 1917, wrote to défendant, amongst 
other things, incpiiring about insurance on the wood. Several days 
thereafter, the défendant replied by wire : "Letter received and hâve 
no insurance on wood." The same day, Januarv 26th, the défendant 
Company confirmed by letter the telegram and added : 

'"In iVKSii'ti to sliipiiing hematine in yoiir name, woiild ndvise tliat there is 
no diiu.iler of sl!ii)i)iiif? any e.xtraot froni your wood, as \ve think there is coii- 
.sidcrai)l( iHiautity hère yet in addition to yours. We will be careful aljont 
this." 

The insurance was perfected and the correspondence continued ; 
défendant again, in letter dated January 29th, addressed to plaintiff, 
stated : 

"Wc will take up witU Bothamley the matter you jn-opose nhout shipnieiit. 
althoiisli we h;ive not yet veachod any of your \'\ood. No doubt they are 
very anxions to i;el: it eleaned u])." 

I\'Iarch 8th, the plaintiff reimbursed défendant by check $6,016.57 
for freight advanced by it on thèse shipments of the Botliamley Com- 
pany, according to conierence between Mr. Green and Mr. Peck upon 
the latter's visit to Mt. Union. 

Considérable correspondence passed between the parties in the 
plaintiff's effort to hâve the wood turned into extract and shipped to 
plaintiff, without resuit. Finally on November 24, 1917, after Mr. 
Peck visited the yards of défendant with a prospective purchaser 
for the wood, the plaintiff wrote a letter to défendant, advising it 
that the wood had been sold to the man who visited the yards with 
Mr. Peck, and directcd shipment of it to Marietta, Ohio. To this 
the défendant replied : 

••Tliis wood was .sent to us withcnit any notice wliatever of any claim beini; 
upon it umil after it had been in our yards, niixed up with a lot of other 
wood. It eame to onr yai'd in the nsual course of business, and no notice was 
received l)y us tlnu anyljody had any elalni upon thls wood until long after 
it iiad l)een received. Sonie of it has been used and nianufactured, and some 
of it may be still in the yaid; it may ail bave been nianufactured." 
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Finally, on account of the conflicting claims of other parties to- 
the wood, the défendant stated, it was obliged to refuse permission 
to remove it. 

No other conclusion can be fairly deduced from the évidence re- 
ferring to the admission of the défendant preceding the payment of 
the freight charges by the plaintifif than that it retained possession of 
the wood now in dispute. That the président, being in charge of the 
business, could be so wide of the mark and so badly mistaken as is 
now argued by his counsel would be attributing to him a want of 
business grasp and attention, and such lacking of care in the use of 
assertions in letter writing, of which the court would hesitate to con- 
vict him. Surely it must be accepted that the wood was in defend- 
ant's yard, and ail of it, when the défendant gave plaintiff the assur- 
ance that there was considérable there yet in addition to its wood, 
promising to be careful about the matter, and then afterwards re- 
peating that none of defendant's wood had yet been reached. If,, 
subsequently, this wood was used, or in any shape, as extract or wood, 
it was removed from the yard, the défendant cannot be heard to com- 
plain that it was indistinguishable from its own, having been re- 
sponsible for its disposition. It follows, and the court so finds, that 
515 tons delivered by the marshal to the plaintitï was wood belong- 
ing to the plaintiff. This was the weight of a quantity of wood af ter 
storing and drying in defendant's yard for a period of a year and 
over. What portion of the 761 tons, weighed when green and un- 
seasoned, does this represent? The loss by seasoning bas been va- 
riousiy estimated. The défendant and one of his witnesses hâve tes- 
tified to an experiment made to ascertain this by weighing a number 
of sticks when green, or on receipt of same in the yard, and then 
again after thorough drying, resulting in loss of 30 per cent. Com- 
mon expérience teaches that this resuit is more reliable than the es- 
timate of 6 per cent, loss as testified by plaintiff's witness as the ba- 
sis for the calculation. Applying this to the tonnage in dry wood seiz- 
ed (515) produces approximately 670 tons, and being accepted on 
a calculation the 515 tons of seasoned wood represents approximately 
670 tons of the 761 tons of wood in the green state, thus leaving 
91 tons eloigned. 

|4] Replevin is a mixed action, being both the demand for a thing 
and damages for the taking and détention. It is not only a proceed- 
ing in rem, but also a proceeding against the défendant in the writ 
personally with a summons to appear. This was so previous to the 
act of July 9, 1901 (P. L. 614), which recognizes merely the previous 
décisions of our courts, holding to this principle. Wetherill v. Gal- 
lagher. 211 Pa. 311, 60 Atl. 905, 107 Am. vSt. Rep. 575 ; Hoyt v. Car- 
son, 60 Pa. Super. Ct. 175 ; Baldwin v. Cash, 7 Watts & S. (Pa.) 425 ;, 
Bower v. Tallman, 5 Watts & S. (Pa.) 556. In the latter case, Jus- 
tice Kennedy, speaking for the court, said : 

"Thus it has been lield, even in England, wliero the mainteniince of Uio 
action of replevin is miich more restricted than in l'ennsylvanla, the iilaintifl! 
may recover damages from, the défendant eqnal to the value of the property, 
when taken by tlie lattei- tortlously or without authority, wherc he has put it 
out of the ix)wer of the sherifï or proper ofiicer to exécute the writ by replevy- 



THE HOWAED 599 

!ng and deliverlng tlie property up to llie plaintiff, or wliere, frora otlier 
causes, it inay have.betome imi)ractifable for the offlcer to do so. As, for in- 
.stance, where the cattle are eloigned liy the défendant, the plaintiff may, in- 
stead of proceeding to obtain a writ of witheriiam, for the purpose of taklng 
otlier cattle in lieu of those eloigned, proeeed in the cause, if the cattle be 
u'ithheld by tlie défendant, and recover damages to the fuU value of them, as 
weh as damages for tlie détention." 

The plaintiff, having fixed the price of wood at $29.50 par ton, 
cannot complain if this is accepted in estimating the damages at $2,- 
■684.50 for the wood eloigned and interest upon this amount from 
January 29, 1917, date of marshal's demand, for détention. 

The court therefore finds in favor of plaintiff and against the de- 
fendant as and for damages in the sum of $2,810.72. 



THE HOWARD, 
(District Court, D. Maryland. June 10, 1916.) 

1. Collision ©=561 — Steamer anh Barge — Fault of Ovebtakisg Vessel. 

An overtakiug steamer, whicli, seveial miles off l'oint Judith, on a 
clear nlght, ran into a barge, with lights set, in tow of tug, held at fault : 
her navlgator's attention having been tixed on another vessel, till too late 
to avold the collision, and slie having shortly before changed lier course. 

2. Collision <S=561 — Fault of Tug with Long Hawser — Exercise op Judg- 

MENT. 

The rules allowlng use, froni Race Rock to Gay Head, of a hawser lon- 
ger than 75 fathoms, when in the judgment of the tug's master, in vlew of 
wind and weather conditions, safety requlres, he should not be held in 
fault, in an hoiiest exercise of that judgment, relative to collision of 
steamer wltli one of barges in tow of tug. 

3. Collision <g=58 — Tua with Long H.\wser — Care Required. 

T.'se by tug, with barges in tow, of hawsers longer than generally per- 
niltted t)y the l'ules, requires exercise by it of extrême care in navigation 
10 avoid collision. 

4. Collision <S=>1(;, Ci — Vessel ai Fault — OrncER Without Authority. 

X(i vessel, and least of ail, one whieh, with tows, occuples half a mile of 
sea rooni, sliould be left in charge of an officer wlio is not allowed to exer- 
cise what skill and conipetency he lias, and for such fault, if possibly con- 
tributlng to a collision, she inust be held in part responsible. 

5. Collision <g=>7ti — Duty to Wabn — Overtaken Vessel. 

A tug, with barges in tow, seeing that an overtakiug steamer is likely 
to run into one of the barges, is not without duty to sound danger signais, 
uierely because the steamer bas not sounded passing signais. 
G. Collision <S;=55S — Duty op Ovkrtaken Tug — Pbeservino Course and 
Speed. 

'llie captain of a tug, with f wo barges in tow, the first of which was 
struek by an overtakiug steamer, thovigh supposliig the steamer was likely 
to pass between the barges, was uiider the duty of the privileged vessel ôt 
jireserving c-ourse and speed, and was in fault in slowlng englues to let 
liawsers slnk. 
7. Collision (S=»]0S — Fault — IOmergency. 

Act of captain of overtaken tug in slowlng engines will not be excused, 
on gi'ouiid of emergeiicy, because he liail just coine from below, but wlll be 
judgftd as if lie, or some one free to exercise a free and Independent judg- 
ment, had been in charge of navigation when danger flrst apiieared. 

.^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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In Admîralty. Suits for collision by the Consolidation Coastwise 
Company and the Consolidation Coal Company against the steamship 
Howard, and by the Marchants' & Miners' Transportation Company 
agàinst the Consolidation Coastwise Company. Damages divided. 

Keech, Wright & L,ord, J. Walter Lord, and Robert R. Carman, ail 
of Baltimore, Md., for Consolidation Coastwise Co. and Consolidation 
Coal Co. 

Daniel H. Hayne, of Baltimore, Md., for The Howard and Mer- 
chants' & Miners' Transp. Co. 

ROSE, District Judge. A very few minutes after 4 o'clock on the 
morning of the 4th of February last the steamship Howard, when some 
31/. miles southeast of Point Judith, was in collision with a barge 
known as No. 12. The barge sank almost immediately. It and its car- 
go of 1,447 tons of coal were lost. Of its crew of five, three were 
drowned. 

[1 1 The Howard was one of the steamers of the Merchants' & 
Miners' Transportation Company, and at the time of the disaster was 
on one of its regular trips from Baltimore to Providence. The barge, 
together with another, No. 17, was in tow of the steamship Charles 
F. Mayer, and was bound from Hampton Roads to Boston and Ports- 
mouth. The Mayer and both the barges belonged to the Consolidation 
Coastwise Company. Ail three were loaded with coal, which was the 
property of the Consolidation Coal Company. The barges were ar- 
rangea in tandem fashion. The one which was sunk followed next 
after the Mayer, and barge No. 17 brought up the rear. Each barge 
had from 165 to 185 fathoms of hawser ont. The Mayer was some 
236 feet long ; each of the barges, a trifle over 200 f eet. There was 
iherefore about half a mile between the stem of the Mayer and the 
stern of barge 17. The wind was from the northwest, the night was 
clear, and the required lights were burning on ail the vessels concerned. 

It is true that the Howard says that the white lights of the rear 
barge were net as bright as the law requires. The witness Hamilton 
was the first ofïicer of the steamship Dimmick. It was west bound 
and passed the Mayer and her tow on an almost parallel course a few 
minutes before the collision. He says he remembers looking for the 
white lights of the rear barge, and that he did not see them until his 
steamer reached or passed barge 12. Pie thinks the Dimmick came 
within a few hundred feet of barge 17, but he frankly adds that it is 
hard to judge distances accurately, especially at night. ]f the Dim- 
mick passed as close to the Point Judith gas buoy as he says she did, 
she could not hâve come within half a mile of the barge. 

Another apparently disinterested witness was navigating the tug 
Western. It was following some three or four miles behind the Mayer 
and her barges. He had no difficulty in keeping the white lights of 
barge 17 steadily in view. There is no sufficient reason to believe that 
the lights on that barge were any less bright than they should hâve 
been. 

At the time of the collision the Howard was the overtaking, and 
therefore the burdened, vessel, and, moreover, she changed her course 
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not very long before she struck the barge. With one possible excep- 
tion, no one on the tloward savv hefore the collision any of the lights 
on any of the three vessels of the Mayer fleet. Indeed, until a collision 
had become inévitable, nobody on the Howard knew that the Mayer or 
the barges were anywhere in the neighborhood. It is impossible to 
believe that ail the lights that should hâve been visible on the Mayer 
and its barges were obscured by sails. The only reason to suppose 
that any of them were is that perhaps no one on the Howard saw them. 

The story told by witnesses for the latter deprives that circumstance 
of ail prohitive force. Her watch changed at 4 o'clock. The colli- 
sion, according to the clock in her pilot house, took place at S minutes 
after 4. The officer in charge came on duty a minute or so before 4. 
Quartermasters were changed somewhat later, the witnesses say, only 
a minute or so before the collision. It was after the new quartermas- 
ter had received the course from bis predecessor that the navigating 
oflicer first noticed the lights of the Dimmick, which were never re- 
ported by the Ploward's lookout, if indeed they were ever seen by him, 
although either her lights or those of the Mayer were noticed by the 
quartermaster who went of¥ duty just before the collision. It is évi- 
dent from the testimony of the Hovvard's officer that, when he first 
caught sight of the Dimmick's red light, he was startled by what ap- 
jieared to him to be her (langerons proxiniity. He gave the order "hard 
aport," and vvatched her until he saw he was going to clear her safely. 
It was not until then tb.at be saw the sails of the barge. He at once 
gave ihe order to slow engines, and instantiy followed it by another 
order to put them at fuU speed astern. It was too late. The stem of 
the Howard eut into the barge from her forerigging to her boiler hatch. 

It is not necessary to assume the précise accuracy of the estimâtes 
of time made by those in the pilot house of the Howard. It appears 
probable that the Howard was not quite as close to the Dimmick as 
the former's navigator thought, but it is quite clear that he was alarm- 
ed by the appearance of the Dimmick, and that he kept his attention 
riveted on her until it was too late to avoid striking the barge. The 
fault of the Howard is clear, and need not be further elaborated. It 
may be explained, but not justified, by the fact that the change of 
watch had just been made. 

[2] Is the Mayer also to blâme? The rules require that ordinarily 
there shall not be more than 75 fathoms of hawser ont, but it is ex- 
pressly provided that from Race Rock to Gay Head longer hawsers may 
he used, when in the judgment of the master, in view of the wind 
and weather conditions, safety requires. A great deal of testimony 
b.ad ]>een taken as to what those conditions were at the time of the col- 
lision and immediately preceding it. The weather records show that 
at Block Island the wind was then blowing from 26 to 27 miles an 
hour. The vidtnesses ditïer widely as to how strong the wind was in 
the neighborhood of the place of the collision. There are disinterested 
witnesses on both sides, and they difïer as widely as do those more 
nearly involved in the controversy. Such as testify for the libelants 
vary from 20 to 35 miles an hour in their estimâtes of the wind's ve- 
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locity. The respondent's witnesses testify it did not exceed 15. The 
latter say that the sea was smooth. 

There is no question that after the collision the Howard's lifeboats 
were lowered without difficulty and without bumping against the sides 
of the vessel. They found it both safe and easy to row about in seaixh 
of the crew of the sunken barge. On the other hand, the libelants put 
on the stand a number of tugboat captains not in their employ. They 
ail unité in testifying that weather conditions were such that it vvould 
not hâve been safe to tow on a short hawser. The rules impose upon 
the captain of a tug the duty of deciding whether weather conditions 
in this locality require at any particular time the use of a hawser ex- 
ceeding 75 fathoms in length. That judgment must be exercised in 
good faith, but I see no reason to doubt that the captain of the Mayer 
did believe that under the weather conditions as he conceived them 
to be, a long hawser was required. 

Now, it is true that tugboat captains assume that in thèse waters it 
is never safe to use a short hawser. It may be that that judgment is 
largely influenced by the fact that the use of a long hawser makes their 
work easier. Nevertheless, the rules leave to the détermination of the 
captain of the tug the length of the hawser which safety requires. It 
is obviously unfair to hold him in fault for an honest exercise of that 
judgment. Moreover, in this case the length of the hawser is of lit- 
tle or no importance. If it had been 20 or 30 fathoms longer than it 
was, there would hâve been no collision. If it had been 40 or 50 
fathoms shorter, the boats would equally hâve escaped coming together. 
Had it been half as long as it was, the Howard would hâve collided 
with barge 17, and not with barge 12. After ail, that is merely an- 
other way of saying that, if the barge had not been precisely where it 
was when the Howard struck it, it would not bave been hit. 

[3] I do not for a moment wish to minimize the importance of strict 
adhérence to the rules requiring the use of short hawsers. As already 
stated, there was half a mile between the bow of the Mayer and the 
stern of barge 17. Tows of such length are doubly dangerous. They 
close for the time being a great stretch of water to other vessels, and it 
is exceedingly difHcult for a tug with such a tow so to maneuver as 
to do its part in escaping from dangerous situations, or from situa- 
tions which may easily become dangerous. The exercise of extrême 
care is, under such circumstances, incumbent upon it. The Admirai 
Schley, 131 Fed. 433, 65 C. C. A. 417. 

[4] It is charged that the navigation of the Mayer was not in com- 
pétent hands. iNone of her officers, other than her master, were li- 
censed pilots for the waters in which she was. Ail of them were ap- 
parently compétent navigators, quite capable of handling the ship under 
any circumstances in which an accurate knowledge of local conditions 
was not required. It is equally true that such conditions had nothing 
to do with this collision. It was in another way that their lack of pilot 
qualifications embarrassed the navigation of the ship. Because their 
captain knew they were without pilot licenses, he prescribed the ship's 
course, and gave them instructions to call him if it became necessary 
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to change it, or to do anything at ail out of the ordinary. Then he 
went to his room, largely undressed, went to bed, and perhaps to 
sleep. The third officer came on duty in the pilot house at the change 
■of watch about 4 a- m. He noticed the altération in the course of the 
Howard, and became fearful that she woiild collide vvith barge 17. 
He sounded no danger or other signais. Indeed, it is one of the pe- 
culiarities of this case that iintil after the collision no signais were 
sounded b.y any of the craft concerned. He did nothing but call the 
captain, telling him that a steamship was about to run into the stem 
barge. The captain emerged in his underclothing and saw the Howard 
showing a green light. He thought she was to the starboard of the stern 
barge and about abeam of her, and that she was swinging under her 
port helm. He put his own helm to starboard, so he could get off at 
an angle and better see what was going on behind him. It looked to 
him as if the Howard was about to pass between the two barges. He 
ordered his engines slowed, so that the hawser might sink and the How- 
ard pass over it without parting it. It was not until after the Howard 
showed her red light, and appeared to be going ofF to the southward 
and eastward of his course, that he blew any signal, and that was not 
intended for the Howard, but was a direction to his own barges to 
pay attention and follow the lead of the Mayer. In point of fact the 
collision must hâve occurred before he saw the Howard's red light. 
That could not hâve been visible from the Mayer until the Howard, 
after striking barge 12, drew off from it. 

It goes without saying that no vessel, and least of ail none which 
with her tows occupies half a mile of sea room, should be left in 
charge of an officer who is not allowed to exercise whatever skill and 
competency he has. In this the Mayer was in fault, and, if it is pos- 
sible that such fault contributed to the collision, she must be held in 
part responsible for it. 

[5, 6| The Howard insists that the Mayer should hâve hlown dan- 
ger signais so soon as it appeared to those in the pilot house of the 
Mayer that there was any chance of a collision. The Mayer replies 
that the obligation to sound danger signais is by the rules imposed on 
the overtaken vessel only where the overtaking vessel has first sounded 
passing signais, and the overtaken vessel believes that the maneuver 
indicated will be dangerous. The Howard answers that the Mayer was 
expressly required not to ignore any précaution which might be re- 
■quired by the ordinary praclice of the seamen, or by the spécial cir- 
cumstances of the case. It says that it has always been the ordinary 
practice of seamen, and for that matter of everybody else, to do al! in 
their power to warn one who appears about to run into them. The 
Mayer answers that at the earliest moment at which there was any rea- 
son to Sound such signal it would hâve been too late to bave prevented 
the collision. That may be true, and if the statements of those in the 
pilot house of the Howard as to the shortness of the time which 
elapsed hetween its helm being put hard aport, and the collision, are 
•correct, it is true. On the other hand, according to the testimony from 
the Mayer's pilot house, the officer in charge saw the Howard get- 
.ting into a dangerous position with référence to the rear barge. He 
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called the captain, who came ont of his stateroom, looked back, formed 
an idea, correct or incorrect, as to the situation, threw the head of his 
vessel to port, and slowed down his engines, ail before the collision 
took place. 

Under thèse circumstances it is impossible to he certain that the 
prompt sounding by the officer in the pilot house of the Mayer of a 
danger signal might not hâve attracted the attention of the Howard 
in time to have'prevented the collision. It was the obvions and natural 
thing to do, and doubtless would hâve been done, had not the third 
officer of the Mayer had his mind on calling his captain. But. if there 
could be any doubt as to whether the Mayer should be held liable for 
tiiis act of omission, there would seem to be none that she is blame- 
worthy for doing what the captain did. If, as he supposed, the How- 
ard was likely to pass between the two barges, he took a great risk 
in slowing down. His was the privileged vessel, but it was under the 
corresponding duty of preserving its course and speed. It was far 
better to hâve a hawser eut than to hâve a barge sunk. As an experi- 
enced navigator he must hâve known that it was almost impossible 
for him, from his position, to détermine accurately the relative posi- 
tions and speed of the Howard and the barge. Instead of saving the 
hawser, what he did may hâve resulted in losing a barge, its contents, 
and three lives besides. It is true, as argued by the Mayer, that it may 
be the collision would bave happened, had not the Mayer's engines 
been slowed down, but on such a question it is impossible to be certain. 

[7] The captain of the Mayer did what he should not hâve done, 
and what he did may hâve contributed to the collision, and he must 
be held liable. It is said that, if be made a mistake, it was in extremis. 
He was attempting to escape from a danger which was not of his 
making. Had he, or some one else free to exercise a compétent and 
independent judgment, been in charge of the navigation of the Mayer 
when danger first manifested itself, there would hâve been more time 
to think and to act wisely. He must be held responsible for what he 
did, precisely as if he had been in the pilot house ail the time. If 
slowing the engines was ever a wise thing to do, it should hâve been 
done when it looked like the Howard was about to run into the rear 
barge ; but in point of fact, under ail the circumstances of this case, 
the obligation of the Mayer to maintain her speed was more than usu- 
ally imperative. The Mayer must therefore be held also in faidt. I 
am not prepared to hold, as the Howard asks, that the sunken barge 
was also blâme worthy. 

It follows that the damage done by the collision must be divided 
between the Howard and the Mayer. If the parties cannot agrée 
as to the amounts, a référence will he ordered. 
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In re TKI-STATB COAL & COKE CO. et al. 

(District Court, W. D. Pennsylvania. Mareh Term, 1918.) 

No. 3ô. 

1. Seakcites and Seizukes <S=»7 — Co.nstitutios — Scope of Protection. 

Oonst. Amend. 4, guaranteeing aguinst unreasonable scarehes and sei- 
znres, etc., enibraces ail perwons, cven tliose acciised of crime, etc., althoui;h 
limitations on the scope of the protection, such as the right to searcli the 
person of an accused wlien legally arrested, etc., is also recognized. 

2. tîEAKCIIES AND SeIZURES ®=»3 — AfFIDAVITS — SUFFICIENCY. 

Afîidavits for search warrants under Act June 15, 1917, c. 30, to seize 
books, etc., on tlie ground tliey were used to conunit a feluiiy, hrUl insuf- 
ficient, both under act and Const. Amend. 4. constltuting mère conclusions 
as to the offense commltted, and not siifflciently designatlng the hooks, 
etc., sought. 

3. Searches and Seizuees <S=37 — Acquiescence — Act of Agent. 

That an agent of petltioners, whose proporty had been seized niuier 
search warrants lllegally Issned, consented to exécution of the warrants, 
hcld not an acquiescence ^^•hich would deprive petitioners of their consti- 
tutional rights. 

At Law. In the matter of the pétition of the Tri-State Coal & Coke 
Company and others to hâve returned to them certain books, papers, 
and writings. Search warrants quashed, and books, etc., ordered re- 
stored. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa., for the United 
States. 

Nash Rockwood, of New York City, and Diamond & Zachanas, 
of Pittsburgh, Pa., for défendants. 

THOMSON, District Judge. Three several pétitions are presented 
to the court, one by the Tri-State Coal & Coke Company, one by the 
Pennsylvania Central Coal Company, and one by T. F. lîarrett, pray- 
ing for an order directing that ail books, papers, writings, and other 
property of the several petitioners, alleged to hâve been illegally seiz- 
ed and taken by the United States marshal, be returned. 

The property was seized on search warrants dated February 21, 
1918, issued by the United States commissioner for this district, snj)- 
ported by affidavits of Edgar B. Spear, spécial agent of the Depart- 
ment of Justice. The deputy marshal serving the warrants made re- 
turn in each case on February 23, 1918, setting forth in connection 
therewith a gênerai schedule of the property seized on each writ. 

A little later pétitions were presented to Roger Knox, United 
States commissioner, who had issued the warrants alleging the illegal- 
ity of the search warrants, and that the property was unlawfully 
seized, and praying that the property and papers be returned to the 
petitioners. A hearing was had before the commissioner, in which 
testimony on behalf of the petitioners and on behalf of the govern- 
ment was taken. Certain of the papers seized were returned and oth- 
ers were retained, and on hearing the commissioner refused the 
prayer of the pétition. 

<g=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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The search warrants authorized the entry upon the premises in 
question "to search for, seize, and take away certain property, to 
wit, contracts, bocks of account, minute books, ledgers, journals, cash 
books, day bocks, memoranda, and order bocks, check books, receipt 
books, and other documents, which other documents were more par- 
ticularly enumerated, described, and indexed by words, letters, and 
figures, as follows, to wit." But following this there is no descrip- 
tion or désignation whatever. 

[1] The protection of the people of the United States against un- 
reasonable searches and seizures has been guaranteed by the Fourth 
Amendment of the Constitution of the United States, in thèse words: 

"The right of the people to be securo in thelr persons, hovises, paiJers, and 
effeets against unreasonable searches and seizures shall net be violated, and 
no warrants shall issue but upon probable cause, supported by oath or affirma- 
tion, and partieularly deseribing the place to be searched, and the persons and 
thlngs to be seized." 

The protecting scope of this constitutional provision, as well as its 
hmitations, hâve been considered and enunciated in various déci- 
sions of the Suprême Court, among which may be cited Boyd v. Unit- 
ed States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, Ex parte 
Jackson, 96 U. S. 727, 24 L. Ed. 877, Bram v. United States, 168 
U. S. 532, 18 Sup. Ct. 183, 42 L. Ed. 568, Haie v. Henkel, 201 U. 
S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, Weeks v. United States, 232 
U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. 
Cas. 1915C, 1177, and many others. 

Thèse cases ail recognize, not only the binding force of this con- 
stitutional provision, but its high necessity to protect the sanctity of 
the home and the privacies of life; that this protection is so broad 
and ample that it embraces ail persons, even those accused of crime; 
and that the duty of giving it full effect rests upon ail intrusted un- 
der our fédéral System with the enforcement of the laws. 

In Weeks v. United States, the following limitations are distinctly 
recognized : The right to search the person of the accused when 
legally arrested, to discover and seize the proof s of his crime ; the 
right to seize the tools of the burglar, or other proofs of guilt found 
upon his arrest within the control of the accused; the right to offer 
during the course of a trial papers, though uniawfully seized, uniess 
reasonable application for their return has been made to the court. 

[2] The act of Congress of June 15, 1917 (40 Stat. 217, c. 30), 
under which the search warrants in this case were issued, very care- 
fully guarded against any invasion of the constitutional provision. 
It clearly sets forth the three grounds upon which alone a search war- 
rant may issue : 

(1) When the property was stolen or embezzled, in violation of a 
law of the United States. 

(2) When the property was used as a means of committing a felony. 

(3) When the property, or any paper, is possessed, ccntrolled, or 
used in violation of section 22 of this act. 

By section 3, title 11, a search warrant cannot be issued but upon 
probable cause, supported by affidavit naming or deseribing the per- 
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son and particularly describing the property and the place to be 
searched. 

Under section 5, title 11, the aflSdavits or dépositions must set forth 
the facts tending to establish the grounds of the application or prob- 
able cause for believing that they exist. 

The opinion in the very récent case of Veeder v. United States, 

252 Fed. 414, C, C. A. , wherein the search warrant was 

quashed by the Circuit Court of Appeals of the Seventh Circuit, 
covers this case completely. There the affidavits and dépositions 
in support of the warrant were much f uller and more spécifie than in 
the case at bar. The court held there that no search warrant shall 
issue unless the judge shall first be furnished with facts — not beliefs, 
or surmises, but facts — which, when the law is properly applied to 
them, shall tend to establish the necessary légal conclusions, or tend 
to establish probable cause for believing that the légal conclusion is 
right, and that the finding of a légal conclusion or a probable cause 
from the exhibited facts is a judicial function, and cannot be dele- 
gated by the judge to the accuser. 

The search warrants hère issued were totally and fatally defective. 
Ali that the affidavit sets forth is that the property referred to — 

"has been used as the ineans of committing certain uiilawful félonies; that 
is to say, the felony of linowingly and wlllfully, wlth linowledge that the 
priée of bituminous coal has heretofore been fixpfl at $2.45 per ton, f. o. b. 
mines, In aecordance with the régulations prescribed untler and by vlrtue of 
the Food aud Fuel Act of Congress. approved August 10, 1917, to ask, demand 
and receive higher priées per ton for bltuuilnous coal at the mine than the 
priée theretofore prescribed by the said régulations under the said act of 
Congress, and the further felony of combining, conspiring, agreeing, and 
arranging with other persons to exact excessive priées for bituminous coal. 
said priées being higher priées per ton at the mine than the priées theretofore 
prescribed by the régulations prescTiljed under and by virtue of the Food and 
Fuel Act of Congress approved .4ugust 10, 1917, and the further felony of 
aidlng and abettlng the felony of making, rtemanding, and receiving higher 
priées per ton for bituminous coal at the mine than the priée theretofor<< 
prescribed by the said régulations uuder the act of Congress of August 10, 
1917." 

Thèse averments are mère conclusions, not facts. As said in the 
Veeder Case: 

"There is uothing but the afiiant's application of bis owii undisclosed 
notion of the law to an undisclosed state of facts ; and under our System ot 
government the accuser is not permitted to be also the judge." 

The affidavit does not even set forth the person who committed the 
alleged félonies, does not sufficiently designate and describe the proper- 
ty to be seized, does not set forth how the books and papers were 
used as the means of committing a felony, and is otherwise defective. 

The issuance of the search warrants, and the seizure of the peti- 
tioners' books, papers, and property thereunder, was a palpable and 
flagrant violation of their rights guaranteed by the Constitution. I 
hâve read carefully the testimony offered before the commissioner, 
and fail to find any such agreement as would make valid and justify 
the détention of the papers and property thus unlawfully seized and 
retained. 
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[3] Any acquiescence by some agent as to the seizure and déten- 
tion of the books and papers was simply a choice of evils, when con- 
fronted by an officer of the United States armed with a warrant 
which he was determined to exécute. By virtue of no such means 
can the high constitutional rights of a citizen be invaded or taken 
away. 

I am authorized to state that the views expressed in this opinion 
are concurred in by Judge ORR. 

PER CURIAM. And now, to wit, March 21, 1918, the search war- 
rants in question are quashed, and it is ordered and directed that 
ail books, papers, writings, and other property of the said several 
petitioners, so as aforesaid illegally taken, and now in the custody 
and control of the United States attorney for the Western district 
of Pennsylvania, or in the custody and control of the said Edgar B. 
Spear, spécial agent of the Department of Justice, be restored and 
returned to the respective petitioners from whom the same were 
taken, together with ail copies, photographs, or memoranda thereof 
made since the same were taken. 

At the request of the United States attorney, an exception is noted 
to tiie foregoing order of the court, and at his request a bill is sealed. 

In the matter of the return of papers ordered by the court in con- 
nection with the search warrants issued aeainst the Tri-State Coal 
Company, the Pennsylvania Central Coal Company, and T. F. Bar- 
rett, I now hand to the court the papers ordered, returned, the de- 
fendants having declined to give us a receipt, in order that the court 
may bave a record of the compliance with the order of court. 

[Signed] E. Lowry Humes, United States Attorney. 

THOMSON, District Judge. And now, this 21st day of March, 
A. D. 1918, the United States attorney having turned over to the 
clerk, in the présence of the court, the papers directed by order this 
day to be delivered to the respective parties from whom they were 
taken by virtue of the search warrants designated in the opinion 
this day filed, the same are directed by the court to be delivered to the 
counsel who are now présent in court of the parties, respectively, to 
whom the said papers belong. 
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COLLINS V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1918.) 

No. 3156. 

1. INDICTMENT AND INFORMATION <S=3l21(l, 5) BiLL OF PARTICULARS NATUBE. 

A bill of partlculars can In no way aid an Indlctment fundamentally 
bad; the office of the bill, whlch is addressed to the discrétion of the 
court, being to render the défendant more partlcular information as to 
matters essential to hls défense. 

2. INDICTMENT AND INFORMATION <S=>110(3) SUFFICIENCT WOBDS OF StATUTE. 

Ajq Indlctment charging, In the words of the Esplonage Act, that de- 
fendant did make and eonvey false reports, etc., wlth Intent to interfère 
with military and naval opérations, etc., held insufflcient to charge any 
offense. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

WilHam M. ColHns was convicted of violating the Espionage Act, 
and he brings error. Reversed and remanded. 

Thls cause Is hère on wrlt of error at the instance of William M. ColUns, dé- 
fendant below, who was charged with a violation of the Espionage Act of Con- 
gress (Act June 1.5, 1917, c. 30, 40 Stat. 217). The indietment contains two 
counts. Count 1 charges that CoUins, on or about December 16, 1917, at 
Montesano, Wash., "when the United States was at war with Germany, did 
wlllfuUy, knowingly, unlawfully, and feloniously make and eonvey false 
reports and false statements, with intent to interfère with the opération and 
success oî the military forces of thé United States, and to promote the success 
of its enemies." The second count is of like ténor, except that the charge Is 
based upon the déclaration of the act for causing and attemptiug to cause 
insubordination, disloyalty, mutiny, and refusai of duty in the military forces 
of the United States. 

The indlctment was returned Januarj^ 9, 1918. The défendant was arraign- 
ed and ehtered a plea of not gnilty January 14, and the cause was set for 
trial January 29, 1918. On January 28th, apparently without withdrawing hls 
plea of not guilty, the défendant flled a demurrer to the indlctment, assigning 
as reasons therefor that neither of the coimts charged an offense against 
the laws of the United States, nor did they state faets sufficient to constitute 
a crime. After argument, the demurrer was overruled, and the court there- 
upon required the proseciiting attomey to file forth^^■ith a bill of partlculars of 
the offenses charged, which was Honè. 

When the cause came on for trial before a jury duly impaneled, defendant's 
coun.sel objected to the court's receivlng any évidence in support of the allé- 
gations of the indlctment, and at the same tlme moved the court for an in- 
structed verdict acqultting the défendant, upon the ground that the indlctment 
does not state facts sufficient to constitute a crime. The objection was over- 
ruled, and the motion denied, and an exception was saved and allowed. The 
trial resulted in a conviction under count 1 and an acquittai under count 2. 
There was a motion at the conclusion of the testimony olTered by the govern- 
ment for a directed verdict acqultting the défendant, but none at the close 
of the entire testimony. The motion was denied. 

H. E. Poster, of Seattle, Wash., for plaintiff in error. ' ,, 
Clarence L. Reames, Sp. Asst. Atty. Gen., and Robert C Saunders, 
U. S. Atty., of Seattle, Wash., for the United States. ' 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

0s»FoT other caaes see same tople & KBY-NUMBBR in al! Key-Numbered Dlgests & Indexe» 
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WOLVERTON, District Judge (after stating the facts as above). 
Waiving any irregularity in filing and presentirig the demurrer for 
considération, the question presented for décision is whether the 
indictment is sufficient to support any évidence designed to secure 
a conviction. 

[ 1 ] It should be premised that a b-ill of particulars can in no way 
aid or reiider sufficient an indictnient fundamentally bad. The office 
of a bill of particulars, whete the indictment is good, is to render the 
défendant more particular information as to matters essential to his 
défense. Jt is directed to the discrétion of the court, and before com- 
pelling the défendant to go to trial. United States v. Bayaud (C. C.) 
16 Fed. 376, 382; United States v. Tubbs (D. C.) 94 Fed. 356, 360; 
Rinker v. United States, 151 Fed. 755, 759, 81 C. C. A. 379; United 
States V. Rintelen (D. C.) 233 Fed. 793, 799. In the Rinker Case 
the court says: 

"When an indictment sets forth the facts constituting the essential éléments 
of the oflEense wlth such certalnty that it canuot be pronounced 111 upon motion 
to quash or demurrer, and yet is couched in such language that the accused 
is liable to be surprised by the production of évidence for whlch he Is un- 
prepared, he should, in advance of the trial, apply for a bill of the partiailars ; 
otherwlse it may properly be assumed as against hlm tliat he is fully informed 
of the précise case which he must meet upon the trial." 

The bill of particulars, therefore, filed by the prosecuting attor- 
ney, can in no way aid the sufficiency of the indictment. 

[2] Now, as to the sufficiency of the indictment: Where a stat- 
ute déclares that certain or spécifie acts, or the doing of certain things, 
shall constitute an oflfense, it is always necessary to state what the 
accused did whereby he transgressed the law, in order that he may 
be advised of the spécifie charge made against him, to enable him to 
concert his défense, and to avail himself of his conviction or acquit- 
tai against further prosecution of the same cause, and, further, to 
advise the court of the facts relied on for conviction, so that it may 
détermine whether they are sufficient in law to support the charge. 
It is not sufficient in such a case to state the supposed offense in the 
language of the statute. As an apt illustration, by the Criminal Code 
(Act March 4, 1909, c. 321, § 125, 35 Stat. 1111 [Comp. St. 1916, § 
10295]), it isdeclared that: 

"Whoever, having taken an oath before a compétent tribunal, ofBoer, or 
person, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify, déclare, dépose, or certify truly, 
• • * shall willfully and contrary to such oath state or subseribe any 
materlal matter which he does not belleve to be true, is guilty of perjury." 

It can scarcely be contended that an indictment charging perjury 
simply in the language of the statute would be sufficient, without stat- 
ing what the oath was that was taken, its falsity, the defendant's 
belief that it was false, before whom taken, and the other facts and 
circùmstances, as to time, place, and subject-matter, sufficiently to ap- 
prise the accused of the spécifie charge ihade against him, and to in- 
form the court of the suhstaritive facts relied upon for conviction. 

The Suprême Court bas spoken on the subject in no uncertain 
language. In United States v. Carll, 105 U. S. 611, 26 ly. Ed. 1135, 
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the défendant was indicted charged with uttering and substituting a 
falsely made, forged, counterfeited, and altered obligation and se- 
curity of the United States, in the language of the statute, the ob- 
ligation heing set forth according to its ténor; but it was not alleged 
that the défendant knew the instrument to be false, forged, counter- 
feited, and altered. On a motion in arrest of judgment, after verdict 
of conviction, the question was certified to the Suprême Court whethei 
the indictment was sufficient to sustain the verdict. The Suprême 
Court declared that it was not, and that the omission was matter of 
substance, and not a defect or imperfection in matter of form only. 
The court, speaking through Mr. Justice Gray, has this to say : 

"In an indictment upon a statute, it is not sufficient to set forth the offense 
in the words of the statute, unless those words of themselves fully, directly, 
and expressly, without any uncertainty or amhiguity, set forth ail the élé- 
ments necessary to constitute the offense intended to be punished; and the 
fact that the statute in question, read in the light of the common law, and 
of other statutes on the like matter, enables the court to infer the intent of 
the Législature, does not dispense with the necessity of alleging in the indict- 
ment ail the facts necessary to bring the case within that intent." 

United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588, is a lead- 
ing case. The statute under which the indictment was drawn made 
it an offense to conspire — 

"to injure, oppress, threaten, or intimidate any citizen, with intent to pre- 
vent or hinder his free exercise and enjoyraent of any right or privilège 
granted or secured to him by the Constitution or laws of the United States." 
Act May 31, 1870, c. 114, § 6, 16 Stat. 141. 

The counts in the indictment to which exceptions were taken charged 
an intent to hinder and prevent the free exercise and enjoyment of 
"every, each, ail, and singular" the rights granted by the Constitution 
and laws of the United States. There was no spécification of any par- 
ticular right or privilège the free exercise and enjoyment of which was 
hindered or prevented. The sufficiency of the indictment was chal- 
lenged on motion in arrest of judgment after verdict. The especial 
objection was that the indictment did not specify any particular right 
eut of the several or numerous constitutional or légal rights to which 
the citizens whose rights were claimed to hâve been infringed were 
entitled. The question as entertained by the court was not whether 
it was enough in gênerai to describe a statutory offense in the language 
of the statute, but whether the offense had been described at ail. The 
court, in the course of the discussion, laid down this déclaration: 

"The object of the indictment is : Ilrst, to furnish the accused with such 
a description of the charge against hira as will enable him to make his défense, 
and avait himself of his conviction or acquittai for protection against a fur- 
ther i>rosecution for the sarae cause ; and, second, to infonn the court of the 
facts alleged, so that it may décide whether they are sufficient in law to sup- 
port a conviction, if one should be had. For this, facts are to be stated, not 
conclusions of law alone. A crime is made up of acts and intent ; and thèse 
must be set forth in the indictment, with reasonable particularity of time, 
place, and circumstances." 

The court concludes as f ollows : 

"Therefore the Indictment should state the partlcularg, to Infortn the court 
as well as the accused. It must be made to appear — that is to say, appear 
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from the indictnient, without golng further — that the acts eharged will, if 
proved, support a conviction for ttte offense alleged." 

The subject was further elaborated in United States v. Hess, 124 
U. S. 483, 8 Sup. Ct. 571, 31 L- Ed. 516, and a like conclusion reached. 
This latter case bears marked analogy on its facts to the one hère 
presented. See, aise, United States v. Simmons, 96 U. S. 360, 24 L. 
Ed. 819; Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 
L. Ed. 830; Batchelor v. United States, 156 U. S. 426, 15 Sup. Ct. 
446, 39 L. Ed. 478; Cochran and Sayre v. United States, 157 U. S. 
286, 15 Sup. Ct. 628, 39 h. Ed. 704. 

The question is pertinent hère, as it was in the Cruikshank Case, to 
inquire whether the offense has been descrihed at ail. The indictment 
charges that the défendant did willfully make and convey false re- 
ports and false statements, with intent to interfère with the opération 
and success of the military forces of the United States. But neither 
the défendant nor the court is advised as to what the reports and state- 
ments were, and the allégation is the sheerest conclusion. How was 
the défendant expected to prépare for his défense, when he was left 
wholly in the dark as to what reports, or what statements, if any, he 
had made that the government relied upon for conviction? He may 
hâve made many reports and statements, some or ail of which may 
hâve been consistent with truth, and witliout any intent to impinge 
upon the statute, depending on the particular circumstances under 
which they were made, and yet he is wholly deprived of the oppor- 
tunity of concerting his défense until he is confronted with them at 
the trial. It would be as consistent to charge a man with larceny and 
attempt to convict him of stealing spécifie property, when none is de- 
scribed or alluded to in the indictment. The information afforded 
for advising him of the direct charge would not be more spécifie in the 
one case than in the other. On the other hand, the court is without any 
information whatever whereby it is enabled to say that a crime has 
been eharged. So to say to défendant simply, "You bave made false 
reports and statements with intent to interfère with the success of the 
military forces of the United States," is wholly insufficient to describe 
the offense sought to be eharged as denounced by the statute. 

It was error, therefore, not to hâve rejected the testimony offered in 
support of the indictment, which was in itself insufficient to support 
a verdict. 

Reversed and remanded. 
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MclT^HENNY CO. v. GATHRY. 

GAIDRT V. Mcir.HENNY CO. 

(Clrenlt Court of Appeals, Fifth Circuit. July 29, 1918. Eehoarlng Denlefl 

Oetober 7, 1918.) 

No. 3157. 

1. Trade-Maiîks and Trade-Names ©=>96 — Priob Décisions — Peksons Con- 

clunpid — mutuality of kstoppel. 

Judgineiits that défendant had no exclusive rlgiit to use the word "Ta- 
basco" In connection with a pepper sauce were not conclusive against It 
in favor of pbiliitifC, wlio was not a party to tlie sults, nor in privity wlth 
elther party thereto, and so not concluded tlierel>y. 

2. Courts <g=>00(l), 372(1)— Précédents — Fédérai, and State Courts. 

As précédents, judffments, one by a fédéral District Court, and the 
otlier liy a state Suprême Court, that défendant had no exclusive rlght 
to use llie Word "Tnbasco" In connection wlth pepper sauce, are not con- 
trolliiig iu the fédéral Circuit Court of Appeals. 
8. Trade-Makks and Tuade-Names <g=5ll — Expiration of Patent — RionT 
TO Use Name. 

Ruling that, on expiration of patent, publie may wlth patented article 
use name by wliich It was known, furnishes no support for projwsltlon 
that on expiration of patent for process for inaking pepper sauce, and 
for sauce so made, public may, with a pepper sauce other than that pat- 
ented, use the name which tht patentée, abandoning the patented process, 
and otherwise making a sauce, gave to his product. 

4. Tkadb-Marks and Tbade-Names <S=>4.5Vi, New, vol. 7A Key-No. Séries — 

Registbation — Effect of Oanceulation. 

A trade-mark, with its exclusive rights, if existlng, exlstlng Independent- 
ly of registration under Trade-Mark Act Feb. 20, 1905 (Comp. St 1916, 9 
9185 et seq.), csincellation of registration does not extlnguish a right 
which registration did not confer. 

5. JuDGifENT i®=»675(2) — Priob Décisions— Persons Concluded — Fubnishing 

Pleading. 

A person named as a défendant, but not scrved, and who did not appear 
In person or by attorney, is not bouud by decree of exclusive right In 
compluinant, mcrely because an attorney eniployed by him prepared and 
furnished an answer, which was filed by thé attorney of the défendant 
served. 

6. Tr-vde-Marks and Trade-Names <S=s9 — Geoorapiiicai, Names. 

Though, at the time of the first manufacture of a pepper sauce under 
the naine "Tabasco," the word was the name of a state of Mexico, the 
niaUer was not preiluded from acquirlng a trade-mark therein, his manu- 
factoi"y being in I.ouisiana, where he raised the peppers, they not havlng 
that name before he used theni ; and there being no évidence that the 
first peppers obtained and planted by him came from a locality having 
that name. 

7. LiBEL AND StANDER <®=131 — SlANDEB OF TiTLE MiSTAKEN BELIEF. 

One who, believlng he has an exclusive right to use a word as a désigna- 
tion of his goods. In good faith warns dealers against invasion of his sui)- 
posed right, though mistaken as to validity of his clalm, Is not liable for 
resulting interférence with the products of another. 

In Error and Cross-Error to the District Court of the United States 
for the Eastern District of Louisiana; Rufus E. Poster, Judge. 

Action by l,owell R. Gaidry against the Mcllhenny Company. Judg- 

Ë^jCor other c&ses ses same topic & KEY-NUMBEU 1q ail Key-Numbered Digeets & iQdezea 
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ment for plaintiff, and each party brings error, Reversed, and ren- 
dered for défendant. 

Philip H. Mentz, Louis H. Bums, and John C. Hollingsworth, ail of 
New Orléans, I,a., for plaintiff. 

Chas. Payne Fenner, of New Orléans, La., and Jos. Clark, of 
Philadelphia, Pa. (Edward S. Rogers, of Chicago, 111., on the brief), 
for défendant. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This was an action by Lowell R. Gaidry, 
a citizen of Louisiana and a manufacturer of a sauce called "Tabasco 
Pepper Sauce," against Mcllhenny Company, a corporation organized 
under the laws of the state of Maine, to recover damages for alleged 
wrongful conduct of the défendant in interfering with the plaintifï's 
business, by falsely and in bad faith representing, by papers, circulars, 
and letters, to dealers throughout the country, including those who 
hâve handled the plaintiff's product, that the défendant has an ex- 
clusive trade-mark right in the name "Tabasco," and threatening légal 
proceedings, including injunctions, and demanda for accounting for 
profits, against those who handle any sauce called "Tabasco" unless 
made by the défendant The parties will be referred to as they were 
designated in the trial court. A jury was waived, and the court made 
spécial findings of fact, upon which was predicated its judgment in 
favor of the plaintiff, assessing damages at the sum of $1,0(X). Each 
of the parties sued out a writ of error to obtain a review of that 
judgment. 

The plaintiff claims that he has the right to use the word "Tabasco" 
in the name of the sauce he produces and puts on the market, and that 
the défendant falsely and in bad faith prétends to believe that it has 
the exclusive right to use that word as the name of a sauce, and holds 
itself out to the trade as the owner of a trade-mark in that word as 
a name for a pepper sauce ; the défendant well knowing that its claim 
that it has an exclusive right to use the name "Tabasco" as applied 
to a sauce is false and fraudulent, sucli claim being made solely to 
injure its competitors in business, and particularly the plaintiff. The 
claim of the défendant is that it has the exclusive right to use the word 
"Tabasco" in connection with pepper sauce, and that the plaintiff is 
not legally justified in çomplaining of the conduct of the défendant 
in asserting that right, claimed in good faith, and in undertaking to 
maint^n it. 

The plaintiff contends that certain incidents in the history of the 
défendant and of its predecessors in the sauce-making business bave 
the effect of conclusively establishing the falsity of the defendant's 
claim that it has an exclusive right to the use of the name "Tabasco" 
in connection with a sauce, and of showing that the defendant's con- 
tinued assertion of that claim is fraudulent and in bad faith, and is 
made solely for the wrongful purpose of injuring its competitors in 
business, including thé plaintiff. The défendant, on the other hand, 
sets up the claim that the plaintiff was so connected with a suit brought 
bv the défendant in the District Court of the United States for the 
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Southern District of New York as to be bound and concluded by liie 
decree rendered in that suit, which adjudged that the défendant in 
this suit bas tbe exclusive right to use tbe word "Tabasco" in connec- 
tion with pepper sauce, though the plaintiff was not served with prô- 
cess in that suit and did not formally appear therein. • ■■ 

The incidents rehed upon hy the plaintiff to sustain its last-men- 
tioned contention are: (1) The judgments rendered in certain suits 
between the défendant and third parties, with whom the plaintiff .itâ 
not in privity, in which suits the défendant unsuccessfuUy asserted the 
claim that it had the exclusive right to use the word "Tabasco" lîn 
connection with pepper sauce; (2) the expiration of a United States 
patent, issued in 1870 to Edmund Mcllhenny, through whom the de- 
fendant claims, for a method or process of making or compounding 
a sauce ; and (3) the cancellation of a registration in the United States 
Patent Office, on the application of the defendant's predecessor, of 
the name "Tabasco" as a trade-mark. 

[1,2] As the plaintiff was not a party to either of the suits in 
which judgments adverse to the claim of the défendant were ren- 
dered, and was not in privity with either of the parties in whose 
favor such judgments were rendered, he was not bound thereby. To 
hold that those judgments were conclusive against the défendant in 
favor of the plaintiff, who was unaffected thereby, would be giving 
to them the effect of creating an estoppel which is not mutual. After 
the rendition of those judgments the successful parties thereto relin- 
quished in favor of the défendant ail rights conferred thereby upon 
the former. Such relinquishments conferred no right upon the dç,- 
fendant as against the plaintiff, who was a Etranger to such judgments, 
for the same reason that the judgments themselves conferred no right 
upon the plaintiff as against the défendant. The rendition of those 
judgments did not hâve the effect of creating a légal obstacle to th,e 
assertion by the défendant against the plaintiff of the former's clairti 
that it has the exclusive right to use the name "Tabasco" in connection 
with a pepper sauce. As précédents those judgments — one of which 
was rendered by the District Court of the United States for the South- 
ern District of Texas and the other by the Suprême Court of Louisi- 
ana — are not controlling in this court. 

[3] As above stated, the patent issued in 1870 to a predecessor of 
the défendant was for a method or process of making or compound^ 
ing a pepper sauce. The f ollowing were the claims of the patent : 

"1. The pepper sauce prepared of the ingrédients herein set forth, sub- 
stantially in the œanner specifled. 

"2. The herein descrlbed process of preparing pepiier sauce from the in- 
grédients, in about the proportions set forth." 

The f ollowing was a finding of the court : 

"The process thus patented was abandoned by Edmund Mcllhenny shortlj; 
after the patent was issued, and has not been used sinee by him, or his succès-^ 
sors in title, aud is not used by the plaintiff." •'• ■ 



What was patented was the described process of preparing pept)er 
sauce and the pepper sauce prepared in accordance with the patent-i 
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ed process. There was no finding to tlie effect that during the life 
of the patent the word "Tabasco" came to be the identifying name of 
the thing patented, distinguishing it from other things, and the évi- 
dence was not such as to justify such a finding. On the contrary, 
the évidence without conflict showed that from the time of the aban- 
donment by the patentée of the patented process the word "Tabasco" 
was continuously used by the patentée in the name of a sauce not made 
by the patented process. There was no finding that the patented 
process was used by any one after it was abandoned by the patentée, 
shortly after the patent was issued, and there was an absence of évi- 
dence to prove that after such abandonment the word "Tabasco" was 
in actual use to describe either the patented process or the sauce 
made according to that process. 

The ruling in the case of Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 16 Sup. Ct. 1002, 41 !.. Ed. 118, was to the effect that on 
the expiration of a patent the public has the right to make the patent- 
ed article and to use the identifying name of it which, with the con- 
sent or acquiescence of the patentée, it came to be known by while 
the patent wa.s in force and had at the time of the expiration of the 
patent. That ruling furnishes no support for the proposition that the 
expiration of a patent gives the public the right to use in the name 
of a thing other than the patented one a word whicli, during the life 
of the patent, came to be the identifying name of a product of the 
patentée which never had, and for which he never claimed, the pro- 
tection of the patent. If Edmund Mclllienny, prior to the expiration 
of the patent to him, had acquired the exclusive right to use the word 
"Tabasco" with référence to a sauce not made by the patented pro- 
cess, that right was not extinguished by the expiration of tlie patent, 
as the patent had nothing to do with the acquisition of it. The ex- 
piration of the patent did not hâve the eiïect of conferring on the pub- 
lie, or tlie plaintiff as a part of it, any right with référence to the name 
of a thing which was not a subject of the patent. From the fact that 
the défendant has no exclusive right to use the patented process, it 
does not f oUow that it has not the exclusive right, the asseition of 
which by it is complained of by the plaintifif. 

[4] The cancellation, on the opposition of a competitor, of the reg- 
istration by the defendant's predecessor of the word Tabasco as a trade- 
mark under the fédéral Trade-Mark Act of February 20, 1905 (33 
Stat. 724, c. 592 [9 U. S. Comp. Stat. Ann. 1916, § 9485 et seq.]), 
does not stand in the way of the assertion by the défendant that it 
has the exclusive right which it claims in this suit. That act, wliich 
made provision for the registration of trade-marks "used in commerce 
with foreign nations, or among the several states, or with Indian 
tribes," and which conferred certain benefits upon registrants there- 
under, did not purport to make registration under it the prerequisite 
to the acquisition or continued existence of an exclusive right to use 
a word or symbol as a trade-mark. If the defendant's predecessor 
had the exclusive right which the défendant asserts in this suit, that 
right was not extinguished by the cancellation of the registration 
mentioned. If tlie trade-mark exists, it exists independently of the reg- 
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istration. The cancellation of a registration does not extinguish a right 
which the registration did not confer. Edison v. Thomas A. Edison, 
Jr., Chemical Co. (C. C.) 128 Fed. 1013; Capewell Horse Nail Ce. 
V. Mooney, 172 Fed. 826, 97 C. C. A. 248. Neither of the incidents 
relied upon by the plaintifif is inconsistent with the assertion in good 
faith by the défendant that it has the exclusive right to use the word 
"Tabasco" in connection with pepper sauce. 

[5] By a plea or exception the défendant set up as an adjudication 
binding on the plaintif? a decree rendered by the District Court of the 
United States for the Southern District of New York, enjoining Ed- 
ward L. White "from using or ofïering to customers or otherwise 
dealing in or with a pepper sauce labeled 'Tabasco Pepper Sauce' 
manufactured by the défendant Lowell R. Gaidry, or any other pep- 
per sauce in the name of which or in connection with which the word 
'Tabasco' is used, excepting only the pepper sauce manufactured by 
the complainant." The défendant in the pending suit was the plain- 
tifif in the suit in which the decree mentioned was rendered, and its 
bill of complaint in that suit named as défendants Edward L,. White 
and Lowell R. Gaidry, the plaintifif in the pending suit; but the 
latter was not served with process in that suit and did not in person 
or by attorney appear therein. White was represented in that case 
by Théodore F. Kuper, a New York lawyer. Mr. Kuper was not em- 
ployed by Gaidry, or authorized to act for him ; but Gaidry did em- 
ploy other attorneys in New York, who prepared an answer for White, 
which the latter's attorney fîled in the suit. There were some nego- 
tiations looking to Gaidry paying Mr. Kuper a fee for making a dé- 
fense for White in the suit, and also to arranging for Gaidry *s at- 
torneys appearing in the suit for White and defending it in his name; 
but thèse negotiations did nc-l rcsult either in Gaidry paying a fee to 
White's attorneys or in Gaidry's attorneys appearing in the case for 
either White or Gaidry. The decree rendered was the resuit of an 
agreement entered into between the attorney for the plaintifif in the 
case and White's attorney, after it had become apparent that Gaidry 
would not pay a fee to White's attorney and that his own attorneys 
would not appear in the case or participate in the conduct of it in 
court. 

The préparation by Gaidry's attorneys of an answer for White, 
which was filed by the latter's attorney, and the negotiations with the 
resuit, or lack of resuit, above indicated, were not enough to make 
the decree rendered in the case binding upon the plaintifif in the pend- 
ing case. One having an interest in defeating the relief sought in a 
suit may, by openly taking charge of and conducting the défense 
therein, become bound by the resuit of the suit, though he was not 
a party thereto on the record. But one who was not a party on the 
record, and who did not, in person or by an authorized représentative, 
either appear in the case or participate in the control or conduct of it 
in court, is not bound by the resuit of it in conséquence of an at- 
torney employed by him preparing a pleading in the case and fumish- 
ing it to the attorney for a party on the record. Such défense as 
was made in the case in which the decree mentioned was rendered 
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was :not condiicted or participated in by Gaidry, or by any one ap- 
pearing in court who was authorized to represent or act for him. 
Neitlier he nor his authorized représentative openly took charge of 
the défense or participated in the conduct of it in court. He never be- 
(iame a party to the suit, either nominally or by participating in per- 
son or by attorney in the conduct of it in court. He had no such con- 
nection with the case as would hâve the effect of making him bound 
by the decree rendered in it. Bigelow v. Old Dominion Copper Co., 
225 U. S. 111, 32 Sup. Ct. 641, 56 L. Ed. 1009, Ann. Cas. 1913E, 
875 ; Rumford Chemical Works v. Hygienic Chemical Ce, 215 U. S. 
156, 30 Sup. Ct. 45, 54 L. Ed. 137; Hauke v. Cooper, 108 Fed. 922, 
48 G. C. A. 144. The exception of res judicata was properly over- 
ruled. We do not think that it was made to appear that anything 
had happened that is entitled to be given the eflfect of estopping or 
precluding the parties, or either of them, in favor of his or its adver- 
sary, f rom making the opposing claims respectively relied on. 
;[8] There was uncontroverted évidence to the following eflfect: 
Several years prior to 1868 a man who at the time had recently 
corne itom Mexico gave to Edmund Mcllhenny some peppers having 
a peculiar and agreeable flavor and aroma, ail or a part of which were 
planted by Mr. Mcllhenny on his place on Avery Island, near New 
Iberia, La., and thereafter he continued to grow them there ; he being 
the first person to grow those peppers in the United States. In 1868 
he began the manufacture and sale of a table sauce made from that 
pepper, marketing it in a distinctive bottle bearing a distinctive label, 
conspicuous words on which were "Tabasco * * Pepper Sauce" ; 
the word "Tabasco" being separated from the other two words by stars. 
The business so started was continuously conducted by its founder 
uétil his death in 1890, and thereafter hy a firm composed of his widow 
and children, until the défendant corporation, controlled by the same 
family, was formed and succeeded to the business, which it still 
cabries on. There was no name by which the kind of pepper men- 
l^oned was known when Mr. Mcllhenny began to grow it, or when 
he started the manufacture and sale of the sauce made from it. Af ter- 
"W^rdsit came to be known as "Tabasco pepper," though it was and is 
also called "bird pepper." In the application made by Mr. Mcllhenny 
in 1870 for the patent issued to him in that year it was referred to as 
"the pepper known in the market as Tabasco pepper." In 1887 it 
was listed as Tabasco pepper in the catalogue of a New Orléans seed 
desiler. In 1888 it was described by a botanist of Geneva, N. Y., as 
a içiew variety, and he named it "Tabasco pepper." This was the first 
time it was recognized botanically and under that name. 
i' Edmund Mcllhenny and the immédiate successors to his business 
wère the exclusive manufacturers of a sauce for the market made 
from that pepper, and in the name of which the word "Tabasco" was 
used, from 1868 until 1896. In the latter year a rival in Texas com- 
naenced îhe manufacture and sale of a sauce labeled "Tabasco Pep- 
per Sauce." Thereafter others in différent parts of the country did 
likewise. The défendant and its immédiate predecessor, acting on the 
àdvice of reputable counsel who were fully apprised of the facts, 



619 

continuously and actively, by suits and otherwise, asserted the ex- 
clusive right to use the word "Tabasco" in connection with a pep- 
per sauce. Some of its competitors desisted vvhen informed of the 
defendant's claim and of the facts relied on to support it. Others, 
including the plaintiff, who first put his sauce on the market in 1911, 
persisted, denying the validity of the defendant's claim of exclusive 
right. The word "Tabasco" became so identified with the sauce made 
and sold by Edmund McIIhenny and his successors that, after as well 
as before other similar sauces were offered for sale by others, orders 
for Tabasco given to dealers in sauces were generally understood by 
hoth buyer and seller to call for the McIIhenny product, unless an- 
other make was specified, and in places where food is served — hôtels, 
restaurants, or private résidences — one desiring the hot sauce identified 
by the McIIhenny bottle and label usually could make the fact known 
by asking for "Tabasco" or "Tabasco sauce," without otherwise in- 
dicating what was wanted. It is quite obvions that hot pepper sauces, 
other than the defendant's, which are successfully marketed under 
the name "Tabasco," share in the benefits of the good will in part at 
least acquired by the defendant's product before there was any com- 
pétition in the business. 

The court made findings of fact which, with an exception to be 
stated, were such as the above stated évidence called for. Among the 
findings was the following: 

"The défendant and its predecessors in title" in good faith liave claimed a 
oommon-Iaw trade-mark in the word 'Tahasco,' aud until the year 1896 had 
the exclusive use of the trade-mark, but since that time other nianufacturers 
of pepper sauce hâve used the word 'Tabasco' in connection with their manu- 
factured product. That the word 'Tabasco,' as applied to pepper sauce, lis 
generic, and indicates quality, ingrédients, and place of origin of the pepper 
from which it is made." 

The court overruled motions made by the défendant that the con- 
cluding sentence of the above-quoted finding be canceled and elimi- 
nated, and that the following be incorporated among the court's find- 
ings of fact: 

"That the word 'Tabasco,' as applied to pepper sauce, indicates origin of 
manufacture ; that is to say, that the sauce to which the term is applietl ts 
the sauce made by E. McIIhenny of New Iberia, La., and his successors in tltle." 

The rulings mentioned are duly presented for review. The ground 
urged in support of the motion to cancel and eliminate was that the 
finding at which that motion was aimed was unsupported by évidence.' 
Ip support of the motion to incorporate the proposed finding above 
set out it was contended that the uncontroverted évidence justified 
such a finding. Another finding made by the court was the following : 

"The plaintiff bas suffered damage by the publication of the eirculars and 
letters of défendant amounting to the sum of $1,000." 

Before Edmund McIIhenny began the manufacture and sale of his 
sauce, the word "Tabasco" had an established meaning, It was and 
is the name of one of the states of Mexico. . In a suit' quite similar to, 
the pending one, brought by a rival pepper sauce manufacturer against' 
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the defendant's immédiate predecessor in business, the Suprême Court 
of Louisiana decided that the plaintiflf in that suit was entitled to re- 
cover damages resulting from conduct of the defendant's predecessor 
in claiming, by letters and circulars addressed to dealers in pepper 
sauce, that it had the exclusive right to use the word "Tabasco" as 
a désignation of its product, and threatening with suits for infringe- 
ment ail persons who might buy, sell, or use the product manufactured 
by the plaintiff in the suit, with the object and purpose of frighten- 
ing dealers and users of the product of the plaintifï in the suit from 
buying, selling, or using that product. That court, in deciding that case. 
following a ruling made by the Court of Appeals of the District of 
Columbia in the case involving the cancellation of the registration by 
the defendant's predecessor of the word "Tabasco" as a trade-mark, 
ruled that that word was not subject to exclusive appropriation, be- 
cause it had a geographical meaning. New Iberia Extract Co. v. 
Mcllhenny's Son, 132 La. 149, 61 South. 131. 

We understand it to be a contention of the counsel for the plain- 
tifï in the pending suit that the previous rendition of snch décisions 
in litigated cases to which the defendant's predecessor was a party 
had the effect of conclusively showing that the défendant was lack- 
ing in good faith in persisting in the assertion of an exclusive right 
which had been so explicitly ruled against in the only cases in which 
the question had been contested on its merits to a final conclusion. 
Such conclusive efïect in favor of the plaintiff cannot be accorded 
to décisions rendered in favor of parties with whom he is not in privity, 
especially when those décisions are not reconcilable with later rulings 
which ai-e authoritative and controHing. In the case of Baglin v. 
Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 h. Ed. 863, it was 
decided that the fact that the primary meaning of the word "Char- 
treuse" was geographical, heing the name of a locality and of a monas- 
tery in France, did not prevent the acquisition of the exclusive right 
to use it as the désignation of a liqueur made by the monks of the 
monastery of La Grande Chartreuse. Speaking of the use of the 
word by the monks as a désignation of their product, the court said: 

"If it be assumed that the monks took their name from the reftiou in 
Frfince in which they settled in the eleventh ceutiuy, it still remains trtie tliat 
it liecanie peculiarly their désignation ; and the word 'Cliartreuse,' as aii- 
plied to the liqueur which for générations tliey made and sold, cannot be re- 
garded in a proper sensé as a geographical name. It had exclusive référence 
to the fact that itwas tlie liqueur made by the Carthusian monks at their 
monastery. So far as it embraced the notion of place, the descrii>ti<m wa.s not 
of a district, but of the monastery of the order— the abode of the monks^and 
the term in its entirety pointed to production by the monts." 

In the case of Hamilton-Brown Shoe Co. v. Wolf Brothers & Co., 
240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629, the right of a manufac- 
turer to use the words "The American Girl" as a trade-mark for 
shoes made by it was sustained. It was said in the opinion rendered 
in that case : 

"We do not regard the word 'The American Oirl,' adopted and employed 
by complainant in connection witli shoes of its manufacture, as being a 
geographical or descriptive term. It does not signify that the shoes are 
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manufactured In America, or intended to be sold or used in America, nor 
does it indicate ttie quality or characteristics of tlie shoes. Indeed, it does not, 
in its primary signification, indicate shoes at ail. It is a fauciful désignation, 
arbitrarily selected by complainant's predecessors to desiguate shoes of their 
manufacture. We are convinced that it was .subject to appropriation for 
that purpose, and it abundantly appears to hâve been appropriated and used 
by complalnant and those under whom it claims." 

The rulings just referred to establish the proposition that the fact 
that a word or expression has a geographical meaning does not pre- 
vent its appropriation as a trade-mark, or as the désignation of a man- 
ufacturer's or dealer's product, when it is so used as not to hâve a geo- 
graphical or descriptive signification, nor make legally impossible the as- 
sertion in good faith of a claim of exclusive right to use such word or 
expression for a nongeographical and nondescriptive purpose, even 
though such use may resuit or hâve resulted in its acquiring a new 
meaning, or new meanings separate and distinct from the one it had 
before. Uncontradicted évidence in the pending case was to the ef- 
fect that, when Edmund Mcllhenny adopted the word "Tabasco" in 
the désignation of the pepper sauce manufactured and sold by him, he 
did not use it as a geographical or descriptive term. It is obvions that 
it did not indicate the place of manufacture. It did not indicate the 
kind of pepper which was the principal ingrédient of the sauce, as that 
pepper was not then known by that name ; it having af terwards ac- 
quired the name of Tabasco pepper, apparently because it was the pep- 
per from which Tabasco sauce was made. 

Much testimony was adduced to prove that the kind of pepper used 
in making the defendant's sauce was, at the time the testimony was 
given and for many years before, known and dealt in as "Tabasco 
pepper." This was not controverted. But there was no évidence tend- 
ing to prove that, when the defendant's first predecessor in business 
adopted the word "Tabasco" as the désignation of his sauce, that pep- 
per had ceased to be an unnamed variety. Nor was there any évi- 
dence to support the conclusion that the word indicated the place of 
origin of the pepper from which the sauce was made. There was no 
évidence tending to prove that the first of such peppers, which were 
obtained and planted by Edmund Mcllhenny, came from the state 
of Tabasco or from a locality having that name. The word as it 
theretofore had been used was not indicative of tbe qunlity, charac- 
teristics, or ingrédients of the sauce in connection with which the 
defendant's predecessor first made use of it. We think the uncon- 
troverted évidence was such as to call for favorable action on the mo- 
tions made by the défendant to the efifect that an a^^ove-quoted find- 
ing by the court be canceied and eliminated, and that the foUowing 
be incorporated among the court's findings of fact: 

"That the word 'Tabasco,' as applied to pepper sauce, indicates orlgln of 
manufacture; that Is to say, that the sauce to which the term is applied is 
the sauce made by E. Mcllhenny, of New Iberia, La., and his successors in 
title." 

It is not to be denied that the décisions in the two cases last cited 
constitute such authoritative récognition of the légal propositions re- 
lied on to support the claim of an exclusive rigut to use the word 
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"Tabasco" in connection with a pepper sauce, continuously and per- 
sistently made, in the circumstances disclosed by the évidence, by 
the défendant and its predecessors for many years, as to négative the 
absence of good faith on the defendant's part in its assertions of that 
claim which occasioned the institution of this suit. 

[7] The fîndings of fact, inchiding the one which it has been held 
the défendant was entitled to bave made, did not constitute a proper 
predicate for the judgment rendered. The gist of the action was the 
alleged assertion in bad faith by the défendant of a claim of exclu- 
sive right to the use of the word "Tabasco" in connection with a pep- 
per sauce. One of the court's findings was to the effect that the claim 
of the défendant and its predecessors was made in good faith, and there 
was évidence to support that finding. Where one, believing himself 
to hâve an exclusive right to use a word as a désignation of bis goods, 
in good faith warns dealers against invasion of bis supposed right, 
a mistake on bis part as to the validity of his claim does not render 
him liable to an action by another, the sale of whose products was in- 
terfered with by the giving of such notice and warning. John W. 
Lovell Co. v. Houghton, 116 N. Y. 520, 22 N. E. 1066, 6 L. R. A. 
363; Hovey v. Rubber Tip Pencil Co., 57 N. Y. 119, 15 Am. Rep. 
470; 25 Cyc. 562. It may be assumed, without being decided, that 
there was évidence to support the finding that — 

"The plaintiff has sufifered damage by the publication of tlae circulars and 
letters of the défendant amounting to the suiu of $1,000." 

That finding by itself is not enough to support the légal conclusion 
that the défendant was liable for the pecuniary loss sustained by the 
plaintifif. Findings of fact which were made négative the conclusion 
that the défendant was guilty of the alleged conduct which was made 
the basis of the plaintiff's demand. It foUows that the judgment pre- 
sented for review cannot be sustained. It is reversed, and a judg- 
ment in favor of the défendant will be hère entered. 

Reversed. 



PEDERSON et al. v. UNITED STATES, for the Use of WASHINGTON IRON 

WORKS, et al. 

(Circuit Court of Appeals, Ninth Circuit. October 14, 1918.) 

No. 3164. 

1. ApPEAt AND Ebbob ®:=>209'(1) — Review — ^Action Tried to Court. 

In an action tried to the court without a jury by stipulation, where 
the court is not asked to rule that there Is no substantlal évidence to jus- 
tify judgment, the findings of fact must be accepted by the appellate court, 
and only rulings on matters of law, duly excepted to, are reviewable. 

2. United States <S=>67(2) — Action on Contbactor's Bond — Intebest. 

Where the penalty of a government contractor's bond is suflicient to pay 
ail the claims against the contractor, a claimant is entitled to recover in- 
terest from the time his demand becanie due. 

^=9For otber cases see eame topic & KEY-NUMBER in ail Key-Numbered Ulgests & Indexée 
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3. United States <S='67(3)—Contbactob's Bond — Actions bt Subcontractors 
— Limitation. 

Under Act Aug. 13, 1894, as amended by Act Feb. 24, 1905 (Comp. St. 
1916, § 6923), perraitting any person furnishing materlal to a government 
contracter to bring suit on bis bond within one year after performance 
and final settlement o£ the contract, and permitting any other similar 
creditor to Intervene "wltbln one year from the completlon of tbe worK 
under sald contract and not later," the time limit is the same in case of 
the original plaintifiC and an tntervener. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action by the United States, for the use and benefit of the Wash- 
ington Iron Works against Hans Pederson, Marie Pederson, his wif e, 
and the National Surety Company, with the Western Electric Com- 
pany as intervener. Judgment for plaintifï and intervener, and de- 
fendants bring error. Affirmed. 

See, also, 243 Fed. 260. 

Pederson, to be called défendant, made a contract, dated Septem- 
ber 8, 1914, with the United States through an engineer officer of 
the army to furnish and install valve and electrical equipment for 
the opération of locks of the canal at Ballard, Wash. The National 
Surety Company, also a défendant below, became bondsman for 
Pederson to secure payment by Pederson to those who supplied la- 
bor or material; the bond being such as is required by Act of Con- 
gress (Act Aug. 13, 1894, c. 280, 28 Stat. 278, and as amended by 
Act Feb. 24, 1905, 33 Stat. 811 [Comp. St. 1916, § 6923]), "An act 
for the protection of persons furnishing material and labor for the 
construction of public works," etc. After the making of the con- 
tract just referred to, Pederson sublet to the Washington Iron Works, 
also a plaintiff below, that part of the contract which provided for the 
furnishing of the valves and machinery, and to the AVestern Electric 
Company, a défendant below, the portion for furnishing the elec- 
trical equipment. Upon a settlement between the United States and 
Pederson, found by the District Court to hâve been on or after July 
14, 1916, $5,411 was withheld from Pederson because of delay in com- 
pleting the contract and on account of certain inspection charges. 

In January, 1917, the Iron Works filed a suit in equity in the Unit- 
ed States District Court in Washington against Pederson, contractor, 
and the National Surety Company, for $11,281.53 for material fur- 
nished under the contract with Pederson and for extras and interest. 
The défendants admitted furnishing valves and valve machinery, 
but denied that $11,281.53 was due. Pederson also pleaded the with- 
holding of $5,411 for pumping and inspecting charges due to delay 
by the Iron Works, which sum he had held out from payments to 
the Iron Works, and he also claimed damages for négligence and 
delay and for moneys spent in correcting defects in work rejected by 
the United States engineer. 

In July, 1917, the Western Electric Company (a défendant in error 
herein) intervened and sought to recover against Pederson for cer- 

<g=3Por other cases see same topie & KBY-NUMBBR in ail Key-Numbered Dlgests & ladezes 
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tain extras and balances alleged to hâve been left unpaid. Pederson 
and the Surety Company answered, denying the right of the Electric 
Company, upon the grounds that the complaint in intervention was 
not filed within one year after complète performance and settlement, 
denying that interest was recoveraWe, and pleading that for the ex- 
tras no recovery could be had. It came about that before the action 
was brought to trial the Suprême Court, in Illinois Surety Co. v. 
Peeler, 240 U. S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609, decided that an 
action under the act of Congress as amended, as hereinbefore cited, 
was not to be determined in equity, but is one at law, and the bill of 
exceptions herein shows that, when trial of the action was called, a 
jury was waived and the case was tried by the court, with the resuit 
that the Iron Works recovered a judgment against Pederson for $9,- 
597.48 and against the Surety Company for $9,556.63, and the West- 
ern Electric Company recovered judgment for $1,934.80 against Ped- 
erson and for $1,724.71 against the Surety Company. 

Writ of error was thereafter sued out by Pederson and wife and 
the Surety Company. The assignments are to the eflfect that the trial 
court erred: (1) In holding that there was a balance of $9,462.69 un- 
paid on the contract between Pederson and the Iron Works; (2) in 
denying the motion to dismiss the complaint of the Western Electric 
Company in intervention : (3) in holding that final payment was made 
by the United States to Pederson on July 14, 1916; (4) in sustaining 
claims of the Iron Works for extras; (5) in allowing interest; (6) in 
not holding the Iron Works liable to Pederson for $5,411.83, the sum 
deducted by the United States for inspection and pumping, and for 
damages. 

Roberts, Wilson & Skeel and Lee Johnston, ail of Seattle, Wash., 
for plaintiffs in error. 

C. B. White, of Seattle, Wash., and H. W. Henderson, of New 
York City, for plaintiff in error National Surety Co. 

R. A. Ballinger, Alfred Battle, R. A. Hulbert and Bruce C. Shorts, 
ail of Seattle, Wash., for défendant in error Washington Iron Works. 

Wright, Kelleher & Allen and George E. Wright, ail of Seattle, 
Wash., for défendant in error Western Electric Co. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). The find- 
ings were made with great care and detailed référence to the évidence. 
In them référence is made to spécifie items in the spécifications at- 
tached to the contract between Pederson and the Iron \\ orks, and to 
the manner of payment by installments, as well as to the amounts 
payable under the contract. Varions aggregate sums are set forth, 
and the balance on the contract unpaid by Pederson is found to be 
$9,462.69, together with $234.85 due for extras furnished. The court 
disallowed Pederson's claim of $5,411.83, ofïset, except in certain 
items, and found that Pederson broke his contract with respect to 
certain items. The court fixed July 14, 1916, or afterwards, as the 
time of the full completion of the work and final settlement therefor, 
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and found that no suit upon the contract was commenced by the Unit- 
ed States, that action by défendant in error was begun within one year 
from the completion of the work and final setdement therefor, and 
that the intervener filed its complaint in due time as required by the 
act of Congress heretofore cited. 

The claim of the intervener Electric Company was also carefully 
examined and included in the findings, and the court, after refer- 
ring to the provisions of the contract between the company and Pe- 
derson, found that the company fully performed, and that under 
the contract interest from August 25, 1914, became due upon the 
purchase price of the materials furnished, and that certain extra 
material was furnished under an agreement that the purchase price 
therefor should bear interest from 30 days after the date of shipmait. 

[1,2] From the foregoing history of the case it is apparent that, 
trial of the issues having heen to the court without a jury, and no re- 
quest having been made of the trial court for a ruling that there was no 
substantial évidence to justify judgment, the findings upon questions 
of fact should he accepted by this court, and therefore the only 
rulings for review are those made upon matters of law properly pré- 
sentée! by bill of exceptions. Maryland Casualty Co. v. Orchard Land 
& Timber Co., 240 Eed. 364, 153 C. C. A. 290; Turner v. Schaeffer, 

249 Fed. 654, C. C. A. . The évidence tends to support the 

ultimate findings and it is clear that the judgment was warranted by 
the findings. Interest was allowed as on a liability to pay money 
from the time the demand accrues, the amount being ascertainable by 
computation. Dickinson Fire, etc., v. Crowe & Co., 63 Wash. 550, 
115 Pac. 1087: Fidelity & Deposit Co. v. United States, 229 Fed. 127, 
143 C. C. A. 403. 

Plaintififs in error argue that under the spécifications attached to the 
contract between Pederson and the United States the weights of cer- 
tain material as made by the United States engineers should control, 
in instances where there was a variance in weight between the Iron 
Works and Pederson. But as the items furnished to Pederson by the 
Iron Works were weighed at the plant of the Iron Works, and the 
weights were certified to by a government inspector, the explanation 
concerning discrepancies (which amounted to $162.73) was found by 
the court to be in the likelihood that the weights of material deliv- 
ered for which défendants would be liable might exceed the weight of 
material installed for which the government had agreed to pay. Tes- 
timony of who was responsible for delay and defects was consid- 
ered by the District Court as matter of fact, and it does not appear that 
resolution in favor of défendant in error was erroneous. Fisher v. 
Edgefield & Nashville Mfg. Co. (Tenn. Ch. App.) 62 S. W. 27; Mur- 
phy V. No. 1 Wall Street Corp., 142 App. Div. 835, 127 N. Y. Supp. 
735. 

[3] Plaintifïs in error question the jurisdiction of the court to en- 
tertain the claim of the Western Electric Company upon the ground 
that the company failed to file its complaint within the one year al- 
lowed by law. The statute authorizes any person or corporation who 
has furnished labor or material used, and payment for which bas not 
253 F.--40 
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been made, "to intervene and be made a party," and to hâve theîr 
rights and claims adjudicated in such action. If no suit is brought hy 
the United States within six months "from the completion and final 
settlement" of the contract, suit may be brought in the name of the 
United States against the contracter and his sureties, provided — 

"that where suit Is Instituted by any of snch cretlitors on the bond of the con- 
tractor it shall not be commenced until af ter the complète performance of said 
contract, and final settlement thereof, and shall be commenced within one 
year after the performance and final settlement of sald contract and not later : 
and provided further that where suit is so Instituted by a creditor or credi- 
tors, only one action shall be brought, and any creditor may file his claim in 
such action and be made party thereto within one year from the completion 
of the work under said contract, and not later." 

In our opinion the intent of the statute is that in the case of an in- 
tervener the time Hmit shall be the same as it is in the case of an 
original party complainant. In Bryant Co. v. N. Y. Steam Fitting 
Co., 235 U. S. 327, 35 Sup. Ct. 108, 59 L. Ed. 253, the court observed 
that an intervening creditor, as well as the instituting creditor, must 
file his claim within a year. Vermont Marble Co. v. National Surety 
Ce, 213 Fed. 429, 130 C. C. A. 65. By the language of the statute the 
year begins to run against the instituting creditor from the time of 
complète performance of the contract and final settlement thereof, 
and although the final words of limitation with respect to a creditor 
who comes in as a party require that he file his claim within one year 
"from the completion of the work" under the contract, and not later, 
the intent of the whole statute, as analyzed by the Suprême Court, is 
to put original and intervening claimants upon an equality in the mat- 
ter of time. 

We therefore inquire what was the date from which the period of 
one year commenced to run. Hère again we hâve an explicit finding 
of the court, fuUy sustained by évidence, respecting articles furnish- 
ed to the contracter that the contract was not completely performed 
until within a year before the time when the complaint in intervention 
was filed. The final payment was July 14, 1916, and there is ample 
évidence that the War Department of the government treated that as 
the date of final settlement. In Am. Bonding Co. v. United States, 233 
Fed. 364, 147 C. C. A. 300, the Court of Appeals of the Third Circuit 
took the very reasonable view that the date given by the department 
of the government which has to do with the work might ordinarily be 
safely accepted as fixing the time of final settlement. 

Illinois Surety Co. v. Peeler, 240 U. S. 214, 36 Sup. Ct. 321, 60 L. 
Ed. 609, is cited by plaintiflfs in error as authority for holding that 
the time from which the year shall run is the time of the final déter- 
mination of the amount due, irrespective of the date of final pay- 
ment. In reliance upon the application of this rule the plaintiffs in 
error lay stress upon an indorsement upon a carbon copy of a voucher 
for $21,541.96, dated June 28, 1916. The indorsement is a form of 
certificate whereby the officer certifies that the contract had been com- 
pleted in accordance with the spécifications, except as to time, and 
that material and work were accepted as satisfactory — 
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"In behalf of the United States. Lleut. Col. Corps Eiiglneers, U. S. A. Au- 
thoiity for extension of time flled witli vouclier No. 178, Deceml)er, 1914." 

At the bottom of the voucher is a statement of payment for $19,- 
541.96, signed by Colonel Cavanaugh, the contracting engineer officer. 
The certificate itself, however, was net dated, nor was it signed by 
Col. Cavanaugh in the space left vacant for signature above the words, 
"Lieut. Col. Corps of Engineers, U. S. A." The testimony was that 
the custom was to forward the original to Washington, D. C. How- 
ever that may he, the original was not produced at the trial, and we 
cannot now hold that the District Court was in error in declining to 
treat the voucher as a certificate of acceptance and completion and as 
a détermination of the amount due. The District Judge in his writ- 
ten opinion comments upon the absence of an original or certified copy 
of a certificate signed by Col. Cavanaugh, and points out that on 
July 6, 1916, Col. Cavanaugh called on Pederson for material yet to 
be furnished under the contract, and also that on July llth Col. 
Cavanaugh made a payment to Pederson of $1,916.67 out of $2,000 
retained to insure complète performance. Furthermore, there ap- 
pear to hâve been ofifsets to be deducted, and prior to July 14, 1916, 
there was no détermination of the amount which the government was 
finally bound to pay. The final settlement was had on that day, and 
it was so understood by the War Department. 

Allowance of interest upon the claim of the intervener under the 
original contract and for extras furnished was proper. Upon the 
original contract matters interest became due by provision that pay- 
ments provided for should bear interest, while as to raoneys due for 
extras furnished the invoices provided they should bear interest. 

We think that the principal points made by plaintififs in error are 
sufficiently covered by what we hâve said. Upon the whole case the 
conclusions reached by the District Court appear to he right and to 
call for an affirmance of the judgment. 

Affirmed. 
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BOWES et al. v. BAUMEKT. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1918.) 

No. 3155. 

Seamen <S=»29(3) — Ikjuey — Fellow Servants— Lonqshobeman — Statute— 
"Those." 

Grammaticallv, as well as beeanse the wliole act relates to merchant 
seamen, "tho.>=e," in Act March 4. Ifll5, § 20 (Comp. St. 1916, | 8337a), pro- 
viding that, in any suit to recover for injury sustained on board a vessel, 
seamen having a comniand shall not be deemed to be fellow servants witlj 
"Chose" under their authority, refers, not td person injured, and so not to a 
longshoréman, employed by ship in loading, but to seamen. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

@=3For other cases see eame toplc & KBY-NUMBIîR in ail Key-Numbered Dlgests & Indexe» 
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Libel by W. M. Baumert against the steamship Hoquiam; E. C. 
Bowes and another, claimants. Judgment for libelant, and claimants 
appeal. Reversed. 

Huffer & Hayden, W. H. Hayden, and F. A. Hufifer, ail of Tacoma, 
Wash., Percy P. Brush, of Kelso, Wash., and Ira A. Campbell and 
McCutchen, Olney & Willard, ail of San Francisco, Cal., for appel- 
ants. 

Govnor Teats, Léo Teats, Ralph Teats, and Teats, Teats & Teats, 
ail of Tacoma, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Libel against the steamer Hoquiam to re- 
cover for injuries sustained while appellee, a longshoreman, was work- 
ing in the hold of the ship, loading railroad ties, at Hoquiam, Wash. 
The District Court found that the injury occurred by reason of the 
négligence of the hatch tender, who was the second officer of the 
ship, and who was in authority over the appellee, who was employed 
by the ship and working in its service. From a decree against claim- 
ants, appeal was taken. 

The fîndings having settled disputed questions of fact, the sole ques- 
tion presented and argued is whether or not the hatch tender, a sea- 
man employed by the ship, and the longshoreman, employed from the 
land by the hour by the ship to assist in loading, were fellow servants. 

It is assumed that, since the law was settled by the case of The 
Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, a seaman is 
limited in his right of recovery to his cure and wages, where his in- 
jury is not the resuit of failure to care properly for the seaman or to 
provide a seaworthy ship. But the District Court held herein that 
a change was wrought by section 20 of the act of March 4, 1915 
(38 Stat. 1185, c. 153 [Comp. St. 1916, § 8337a]), which reads as 
f ollows : 

"That in any suit to recover damages for any ininry sustained on board 
vessel, or in its .service, s«;auien having connnaud sliall not be held to be 
fellow servants wlth those under their authority." 

The view expressed was that, by using the words "in any suit" to 
recover for any injury, Congress meant to include more than seamen, 
and that the words "seamen having command," followed by "those," 
mean "those injured," and not those seamen. If this is a true con- 
struction, of course the judgment should be affirmed. 

We find ourselves unable to agrée with such a construction. The 
Word "injured" is not in the section. It is a suit for damages for an 
"injury" sustained that the whole provision deals with. The two 
Personal nouns which appear are "seamen" and "fellow servants," 
and by ritles of ordinary construction the relative words are to 
be applied to the words or phrases immediately preceding, and are 
not to be construed as extending to or including others more remote, 
unless such extension is required by a considération of the entire act. 
Cushing et al. v. Worrick, 9 Gray (Mass.) 382. 
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There are, however, broader rules which hâve greatly influenced 
us. We think that the context of the whole statute indicates that the 
lawmakers had in mind a particular class of persons for whose inter- 
ests they were legislating. The act of which section 20 is a part is 
entitled one — 

"to i)romo1;e the welfare of American sptimen in tlie merchant marine of the 
United States, to abollsh arrest and imprisonnient as a penalty for désertion 
and to secure the abrosatlon of treaty provisions in relation thereto, and 
to promote safety at sea." 

Section 1 amends section 4516 of the Revised Statutes (Comp. St. 
1916, § 8306), under the title "Merchant Seamen — Shipment"; and 
section 4516 of the Revised Statute is found in the act of June 7, 
1872, which is entitled : 

"An act to authorize the appointment of shipping coinmissioners by the 
.several Circuit Courts of the United States, to superintend the shipping and 
discliarge of seamen engaged in niercluint sliips belonging to the United States, 
and for further protection of seamen." 17 Stat. 262, c. 322. 

Section 2 refers to the division of crews, to fire drills, and to the 
fixing of hoHdays. Section 3 amends section 4529 of the Revised 
Statutes (Comp. St. 1916, § 8320), under the title "Seamen— Wages 
and Eiïects." Section 4 amends section 4530 of the Revised Stat- 
utes (Comp, St. 1916, § 8322), under the title "Merchant Seamen— 
Wages and Eiïects." Section 5 amends section 4559 of the Revised 
Statutes (section 8348), under title of "Merchant Seamen — Protection 
and Relief." Section 6 amends section 2 of an act entitled "An act 
to amend laws relating to navigation," approved March 3, 1897. 29 
Stat, 688, c. 389 (Comp. St. 1916, § 7734). Sections 7 and 8 amend 
sections 4596 and 4600, respectively, of the Revised Statutes (sections 
8380, 8382), under title of "Merchant Seamen — Otïenses and Pun- 
ishments." Section 9 amends section 4611 of the Revised Statutes 
(section 8391), under Title of "Merchant Seamen — Offenses and Pun- 
ishments." Sections 10 and 11 (sections 8392a, 8323) are amendatory 
of an act entitled "An act to amend the laws relating to American 
seamen, for the protection of such seamen and to promote commerce, 
approved December 21, 1898." Section 16 (section 8382a) abrogates 
treaties in so far as they provide for imprisonment and arrest of 
officers and seamen deserting, or charged with désertion from, mer- 
chant vessels of United States in foreign countries, and of seamen 
of foreign vessels in the United States. Section 19 (section 8372) 
amends section 16 of the act of December 21, 1898 (30 Stat. 759, c. 
28) entitled "An act to amend the laws relating to American seamen 
and for the protection of such seamen and to promote commerce." 

Thèse several sections show that Congress was legislating with re- 
lation to American seamen. Longshoremen are not classified as sea- 
men in the merchant marine. Treaties do not afifect them, and lég- 
islation in relation to flogging or to safety at sea has no relation to 
them. 

We are cited to Atlantic Transport Co. v. Imbrovek, 234 U. S. 
61, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 1157, and 
Southern Pacific Co. v. Jensen, 244 U. S. 205, 17 Sup. Ct. 524, 61 L- 
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Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 900, as holding that 
a longshoreman working on a ship is of a class as cléarly identified 
with maritime affaira as are the mariners. Conceding that there is 
such identity, and that a longshoreman is within the jurisdiction of 
the admiralty, it still does not answer the argument that the statute 
heretofore quoted, by the several rules of construction, includes only 
those persons mentioned in the act, seamen. In The Baron Napier, 

249 Fed. 127, C. C. A. — -, a muleteer, hired by the master of 

the ship to care for mules, was injured while acting as a watchman 
at night, and in libel against the ship it was held that the seaman should 
hâve been furnished with a lantem, that section 20 abolished the 
fellow-servant doctrine, and that recovery was proper for personal in- 
juries by reason of the négligence of the ship and failure to take prop- 
er care to fumish médical attention and to take steps to effect a cure. 
It is at least doubtful whether the court meant to announce more than 
the established rùle that the ship was liable for no more than the fur- 
nishing of proper médical attention. 

In Chelentis v. Luckenbach S. S. Co., 243 Fed. 536, 156 C. C. A. 
234, the Suprême Court, 247 U. S. 372, 38 Sup. Ct. 502, 62 L. Ed. 
1171, affirmed the view taken by the Court of Appeals of the Second 
Circuit, holding that section 20, supra, has not altered the situation in 
this respect; that whether or not the master and seamen are fellow 
servants is quite immaterial in a suit for injuries resulting from an im- 
provident order of the master; that a seaman may not recover in a 
common-law action according to the full indemnity rule of the com- 
mon law for personal injuries received in the performance of his du- 
ties at sea through such an order ; and that the measure of his recov- 
ery is that of the maritime law — wages, maintenance, and cure. The 
Suprême Court said that the commands of section 20 should be given 
full effect whenever the relationship between "such parties" as the 
statute refers to becomes important, but that the maritime law im- 
poses upon a shipowner liability to a member of the crew injured 
at sea by reason of another member's négligence, without regard 
to their relationship; hence that section 20 was irrelevant. Said the 
court : 

"The language of the section dlsdoses no intention to Impose upon sWp- 
owners the same measure of liability for injuries sufifered by the crew while 
at sea as the common law prescribes for employers in respect of thelr em- 
ployés on shore." 

We cite this décision as illustrating the limitations of section 20, 
and as in harmony with our opinion that, when we consider that the 
only class of persons mentioned in the section are seamen, it is prop- 
er to read and understand the whole section by its ordinary grammat- 
ical sensé. The great purpose, the spécial need for protection of 
seamen, was carried out by the statute; but we find no safe ground 
for extension of its provisions to others not seamen. 

The judgment is reversed. 
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LOIJISVILLE BRIDGE CO. V. CHICAGO, I. & L. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1918.) 

No. 2251. 

1. Receivers <ê=160 — Claims — Peiobitt — Unpecubed Claims. 

Where a contract between a bridge company and a railroad company 
whieh used the bridge provlded for termination in case of the railroad's 
default for 30 days in payment, tlie bridge company is not, as against 
mortgagees, entitled to priorlty out of surplus earnings during receiver- 
ship on claims some of whicli vvere more than 6 years old when tlie re- 
eeiver was appointed, and aU of whieli arose more than 16 months prlor 
thereto. 

2. Receivees <S=»158(4) — Claims — Priobity — Pubpose or Debt. 

In receivership proceedings a bridge company was not entitled to 
prlority against mortgagees of a railroad company for claims for use of Its 
bridge by tlie railroad: it appearing that crédit was extended upon tlie 
strength of the railroad company's gênerai crédit and that the debt was 
not a current income debt. 

3. Railroads i®=»139 — Contract Between Raileoad and Bridge Company. 

A contract whereby a railroad company agreed to make certain pay- 
ments to a bridge company for the use of a bridge, the payments being 
computed on the bridge company's capital and expenses, etc., held not to 
create any trust in favor of the bridge company in event of nonpayment 
by the railroad company, on the theory that the bridge company was en- 
titled to share lu thei freight and passenger recelpts of the railroad com- 
pany, etc. 

4. Receivees ©=5158(4) — Claims — ^Peioeity — Net Earnings. 

Where the clalin of a bridge company against a railroad company for 
use of bridge was not entitled to priorlty, the bridge company Is not en- 
titled to net profits during receivership as against a mortgagee whose 
lien covered, not only the property of the railroad, but the rents and profits 
derived therefroni. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Pétition by the Louisville Bridge Company to intervene in a fore- 
closure suit against the Louisville, New Albany & Chicago Railway 
Company and hâve its claim allowed as a prior claim. The pétition 
was opposed by the Chicago, Indianapolis & Louisville Railway Com- 
pany, and petitioner appeals from a decree denying the pétition. Af- 
firmed. 

The Ix)uisville, New Albany & Chicago Railway Company, known as the 
Monon rond, predecessor to appellee. exet-uted flve niortgages to secure bonds 
aggregating $14,100,000. The last three, being for $8,500,000, were foreclosed 
in this suit, although the proceedings leading to the appolntment of the re- 
«eiver were instltuted by a Judgment créditer, after a nulla bona return of the 
exécution had beeii filed. The various foreelosure suits were merely Consoli- 
dated with this .judgment ereditor proceeding and the receivership continued. 
The receiver operated the road from August 24, 1896, to June 30, 1897, when 
it was tumed over to appellee, the purehaser on foreelosure suit, pursuant 
to a sale previously made and then confirmed; the selllug price being far 
less than the face value of the threo mortgages. 

Appéllant timely presented Its claim for .¥187,354.38 and interest, and no 
question of amount or liability is raised. Appéllant asserts and api)ellee dé- 
nies prlority of this claim over the lien of the mortgages and the rights of 
the purehaser on the foreelosure sale. 

.gcsFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Appellant owned and maintained a bridge aeross tlie Oliio river at Ixtiîsfe 
ville, Ky., which is connected on the north. by tracks of Uie main line of tha 
raiiway company, and on the soutli witti terminal tracks, freight dépôt, and 
yards of such company ; the city of Louiaville being the southern terminus o£ 
the line of the raiiway company. On June 5, 1872, an agreement was made 
ttetween appellant and several railroads, which agrt^»meiit provided for the 
use of tlie bridge and the compensation for such use. Anotlier agreement 
made February 1, 1882, l)etween appellant and appellee's predecessor, extended 
the terms of the agreement to appellee. 

By this eontract the railroad companies agreed tO pay the bridge company 
for the use of the bridge a sum sufflcient to produce in the aggregate au 
amount equal to the cost and expense of keeping in repair the said bridge, 
tracks, and other structures appurtenant thereto, and paying a dividend semi- 
aunually of 4 per cent, on a capital stock of .?1,500,000, and the interest upoii 
bonds, as tlie same matured, and a sinking fund sutticlent to pay oft bonds to 
the amount of $800,000 at maturity ; ail charges were to be the same to ail 
carriers for lilîe service. The aecounts for ail expenditures, tolls, and 
charges were to be carefully kept, a statement rendered each month succeed- 
ing the date the items accrued and the same were to b© paid within 30 days 
from the date of tlie rendition of sucli monthly account. If any différence 
arose between the parties it was to be submitted to arbltration. 

It was expressly provided : "But it is distinctly agreed and understood that 
if the railroad company shall at any tlme be in default in the payment of any 
of tlie sums of money herein by it stipulated to be paid, or in the performance 
of any of the obligations herein by it stipulated to be performed, then at the 
option of the party in respect to wliom such default occurs, but not otherwise, 
and upon 30 days* notice in writing, ail the rights and privilèges hereifi con- 
ferred upon the thlrd party shall eease and détermine, and this agre«ûfnt 
cease to be of any force or effect whatever." 

It was expressly agreed that the considération passing to the bridge com- 
pany for tliis agreement was the promise on the part of the railroad com- 
pany to pass ail its freiglit, passengers. mails, express matter and other 
goods carried by it over the bridge of the appellant to and from Louisville. 
ïhe railroad company agreed that it would "pay punctually » * * the 
tolls and charges herein provided for the use by the railroad company of 
said bridge, etc." 

Aippellant's claim arose ont of the failure of the raiiway company to pay the 
varions amounts tlius provided for by this agreement The statement of ap- 
pellant's account is as follows: 

April 1, 18t)5. Due as per agreed statement of account, and 
Blodgett award, exchiding Monon share of contested taxes 
and its sliare of Iv. & N. surplus subsequently recovered by 
L. & N $ 07,358.,'JS 

Monon's share of above taxes 25,SH".'6'^ 

Monon's share of above Ij. & N. surphis for the 

years 1888, 1880, 3800, ISOl ,'i;:!:i,457.91 

For the years 18»2, 1803, 1894, ]8i)5 38,325.00 71,782.91 

.?195,02S.81 
Deduct payments made by Monon nnd its share of surplus 
April 1, 1895, to August 24, 1S9U, in excess of amounts payable 
by it for same period 7,C74.43 



?187,3ô4.38 
Tlie receivor made a final rejiort, which was duly approvod by the court, and 
which contaiued the foUowing : 

Gross earnings ?2,527,160.12 

Operating expenses and taxes 1,728,756.98 

Leaving net earnings $ 796 403.14 

This balance of "net earnings" was attackcd by appellee as Ixnng in orrect, 
and the niaster, to whom ail Issues were referrod fonnd: "There vas no 
surplus of earnings duriug the receivership. * * * There was r* àiyer- 
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rton of the eamlngs during the receivership to tïie préjudice of the intervener. 
• * * There is no spécial equity in the interv'ener's favor that entltled the 
Intervener to preferentlal payment ont of the proceeds of tlie foreclosure sale." 
The master's report was approved and the pétition dismissed. Appellant 
assi^s error for thus disinissing its pétition and asserts that its claim was 
entitled to prlorlty over the clalms of mortRapees and those claiminj» under 
them in and to the net earnings of the oompany during recelvership ; that 
there was in fact a net profit earned during the re{>eivershlp, and that such 
net profit sliould be devoted to the payment of Its clatni, or If that be now 
Impossible, that It bave a lien for such amount upon the road prior to tho 
equlty of the appeilee. 

Lawrence Maxwell, of Cincinnati, Ohio, for appellant. 
Ferdinand Winter and William L,. Taylor, both of Indianapolis, Ind., 
for appeilee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
Two questions are presented for our considération: (a) Was appel- 
lant's claim entitled to priority over the lien of the mortgages ? (b) 
Were there any net earnings during the recelvership? It is cOnceded 
that the appeilee stands in no better position than the last three mort- 
gagees, whose mortgages were foreclosed by this suit. 

Appeilee contends that the indebtedness of the Monon road to ai> 
pellant was not for "current expansés" and such indebtedness was, 
therefore, not entitled to priority over the lien of the mortgagees. It 
further contends that even though the considération for this claim 
would otherwise hâve entitled appellant to priority, such priority must 
be denied because the claim arose more than 6 months prior to the ap- 
pointment of the receiver. 

Appellant, on the other hand, contends that as the holder of a claim 
for current expenses it is entitled to priority over the lien of ,the mort- 
gagees so far as the net profits of the company earned during the re- 
celvership in suit are concerned; that the 6 months period fijced in 
some jurisdictions and in some instances, is not an absolute or arbitrary 
period but must give way to facts showing reasons for its nonapplica- 
bility, that such reasons exist in the présent case. Appellant also in- 
sists that in the présent case the Monon road was a trustée holding 
amounts collected f rom passengers and shippers in trust for appellant, 
the cestui que trust. 

Questions of asserted priority of claims such as hère considered, over 
liens of mortgages, hâve frequently been before the courts for déter- 
mination. It has been uniformly held that not only must the claim be 
for "current expenses" but the claims must not be stale. In many ju- 
risdictions a time limit of 6 months next preceding the appointment 
of a receiver is fixed as the period during which the claim must hâve 
arisen to entitle it to considération. Tumer v. Indianapolis, B. & W. 
Ry., Fed. Cas. No. 14,258, 8 Biss. 315; Westinghouse Air Brake Co. 
V. Kansas City Southern Ry. Co., 137 Fed. 26, 71 C. C. A. 1 ; Moore 
V. Donahoo, 217 Fed. 177, 133 C. C. A. 171; Carbon Fuel Co. v. C, 
C. & L. R. Co., 202 Fed. 172, 120 C. C. A. 460; C. & A. Ry. v. Mex- 
ican Trust Co., 225 Fed. 940, 141 C. C. A. 64; Texas Co. v. Inter- 
national & G. N. R. Ce, 237 Fed. 921, 150 C. C. A. 571; Crâne Co. 
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V. Fidelity Trust Co., 238 Fed. 693, 151 C. C. A. 543; Roeblîng Sons 
Co. V. Idaho Ry., L. & P. Co., 243 t'ed. 527, 156 C. C. A. 225; Gregg 
V. Metropolitan Trust Co., 197 U. S. 196, 25 Sup. Ct. 415, 49 L. Ed. 
717. Other courts reject the 6 months period as arbitrary and un- 
l'ustifiable. Northern Pacific Ry. v. Lamont, 69 Fed. 23, 16 C. C. A. 
364; Blair v. St. L., PL & K. R. Co. (C. C.) 22 Fed. 471 ; Wood v. 
N. Y. & N. E. R. Co. (C. C.) 70 Fed. 741 ; Haie v. Frost, 99 U. S. 
389, 25 L. Ed. 419; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 
675, 28 L. Ed. 596 ; Beach on Receivers, p. 414. 

[1] It is not necessary in this case to adopt any hard and fast period 
of limitation to dispose of the claims hère under considération; for 
if we adopt the rule arinounced by the last above cited cases, we are 
still unable to bring the appellant's claims within such a period as will 
permit of their allowance in advance of the lien of the mortgages. Some 
of thèse claims were 6 years old at the time the receiver was appointed, 
and ail of the claims arose more than 16 months prior to such ap- 
pointment. The présence of the provision in the agreement which gave 
'o the bridge company at any time the right to terminate the contract 
upon 30 days' notice for failure of the railroad company to pay the 
amounts due, afïords ample support for this conclusion. As against 
the mortgagees it would be unjust and inéquitable to give petitioner 
priority of lien when it is apparent that claimant had at ail times an 
effective weapon for the collection of its account. 

[2] We are also convinced that upon ail the facts and circumstances 
in this case, appellant does not bring its claim within the rule entitling it 
to priority over the lien of the mortgages, even though the question 
of time be waived. The fact that the bridge company reserved the 
express right to terminate the contract upon failure of the railroad 
company to promptly pay its indebtedness is equally significant on this 
phase of the case. . Thomas v. Western Car Co., 149 U. S. 95, 13 Sup. 
Ct. 824, 37 L. Ed. 653. In that case the court said : 

"Such provision shows that the car company was aware of the existence of 
the outstanUing bonds, and protected Itself by other uiethods than relying upon 
the possible order of a court which niight appoint a receiver." 

The contract made by the parties in this case was one of mutual 
benefit. The bridge company pwned a bridge, the value of which in 
part depended upon the extent of the use to which it was put. The 
carrier was obviously benefited in that it was not required to construct 
a bridge itself. In order to secure ail the business of the railroad com- 
pany and to make more certain its fixed income, this agreement was 
made, the duration of which was in part dépendent upon the action 
of appellant. It extended the time of payment from month to month 
upon the strength of the crédit of the railroad company. 

The acts and conduct of the parties add strength to this conclusion.. 
The président of the bridge company testified: 

"The railroad companies using the bridge slmply paid on account from 
time to time actcording to their coiivenieuee." 

As stated in Southern Railway v. Carnegie Steel Ce, 176 U. S. 257, 
20Snp. Ct. 347, 44L. Ed. 458: 
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"Wliether tlie debt wiis contraded ut)on tlie Personal crédit of Clie Com- 
pany, witliout any référence to its re<;eipts, is to be determlned In eacli case 
by the am*)unt of the debt, tlie tiino and ternis of paynient, aud ail other clr- 
cunistanees attendiiig the transaction." 

We conclude the crédit was extended upon the strength of the rail- 
road company's gênerai crédit and that the debt was not a "current in- 
come debt." 

[3] Appellant also contends that it should be entitled to priority be- 
cause the railroad company held the money received by it from pas- 
senger or shipper as a trust fund and the amounts thus collected to the 
extent of this indebtedness in equity belong to the bridge company, cit- 
ing Terre Haute & Indianapolis Ry. Co. v. Cox, 102 Fed. 825, 42 C. 
C. A. 654. The facts in that case are distinguishable from those in the 
présent case. In that case the court said : 

"The ao per centum embraced in the order of the court, though mingled 
with the funds of the Indianapolis Comiiany, never belonged equltably to 
that company, either in its ovvn right, or in the right of its bondholders. In 
«(juity the moneys were always, iiotwlthstandiiig the intermingling, the 
inoneys of the Peoria Company. In view of thèse facts, the court clearly 
had tlie power, after the appointiiient of the receivers, to recogiilze the provl- 
.sions of tlie lease, to tlie extent of restorlng thèse moneys ; and, in our opinion, 
it was the duty of the court to go at least to that extent." 

The agi"eement expressly provided for a division of the earnings. 
It is clearly distinguishable from a case covering an agreement calling 
for a payment as rent of a sum equal to a certain per cent, of the earn- 
ings. 

In the présent case, we conclude that the contract was one calling 
for the payment of rent and that the amount of the rent was measured 
in «i somewhat unusual manner. The agreement did not, however, hâve 
the efïect of giving to the bridge company a right to any spécifie money 
received by its lessee. 

[4] In view of this détermination of the first question submitted, it 
becomes unnecessary for us to consider the second question, for un- 
less the appellant's claim was entitled to priority over the lien of the 
outstanding mortgages, no right to the net profits accrued in its favor, 
as against a mortgagee whose lien covered not only the property but 
the rents and profits derived therefrom. 

The decree is affirmed. 



GRKAT LAKES TOWJXG CO. v. ST. .lOSEPH-CHICAGO S. S. CO. 

'(Circuit Court of Appeals, Seventh Circuit. August 'J2, 1918. Rehearlng 
IJenitxl Octobcr 14, 1018.) 

No. 2405. 

1. Adiiirai.tt ®=»10.'? — Api'E.^L — Final Deckee — WifAT Cox.stitutes. 

Wliere the ownor of a vessel, which had capsized and sunlc after 
contracting with appellant to raise the same, flied a iietltiou for limitation 
of liability, and appellaut's pétition therein for a preferred lieu was de- 
nied, held, that the decree was flnal as to appellant, and appealable. 

^ssFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Salvage ig=3ll — Salvage Service — Wiiat CoxsTiTUTEa. 

The raising of a sunken vessel, wliicli lay at the bottom of a nrirrow 
uiid mueli-traveled and navigable slream, was a salvage service, entitling 
the salvor to a prior lien, enforœable in rem, whether it was rendered 
uiider contract or not, or the vessel was in danger, etc. 

3. Salvage <g=»40 — Lien — Pbiohity. 

Maritime lions arise Irom niauy kinds of acts, and prinrity Is determin- 
ed by tbe rank of benefits conferred; so one who raised the sunkeu vessel 
is entitled to priority over other clainiants and the owner. 

4. Saia'age ■©='11 — Lien — Contkacts. 

Where a towing eompany iindortook to raise and deliver a sunken 
steamer for ,$34,r>00, "no cure, no pay," and there was no showing of 
fraud in the contract, or that the Personal crédit of the owner was re- 
lied on, etc., the towing eompany Is entitled to a lieu for the contract 
priée. 

Appeal from the District Cotirt of the United States for the East- 
ern Division of the Northern District of Illinois. 

Libel and pétition by the St. Joseph-Chicago Steamship Company 
for limitation of liability, in which the Great Lakes Towing Company 
and others file claims. Froin a decree denying the motion of the Great 
Lakes Towing Company that its claim be decreed a preferred and first 
lien, it appeals. Reversed. 

Harvey D. Goulder and Thomas H. Garry, both of Cleveland, Ohio, 
for appellant. 

Harry W. Standidge and Charles E. Kremer, both of Chicago, 111., 
for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. On July 24, 1915, the steamship Eastland, 
owned by the St. Joseph-Chicago Steamship Company, of St. Joseph, 
Mich., and chartered to and operated by the Indiana Transportation 
Company, capsized and sank in the Chicago river. Many passengers 
were drowned and others injured. 

Three days later the Great Lakes Towing Company, appellant, con- 
tracted with the steamship eompany "to raise and deliver said steamer, 
righted and pumped out, to a dock in the vicinity of v.'here she now lies, 
for $34,500; no cure, no pay." Appellant's undertaking was fully 
performed. 

This cause was begun in the District Court by the steamship com- 
pany's filing of a libel and pétition for limitation of liability. A trustée 
was apjjointed and took possession of the steamer; an order was en- 
tered, restraining the prosecution of claims, except in the limitation 
proceedings ; and a monition was issued, citing ail claimants to appear. 
Appellees, other than the steamship eompany, are tort and supply 
claimants. 

Appellant filed an answer denying the steamship company's right 
of limitation, and also a pétition asking that appellant's claitn for serv- 
ices in raising the steainer be declared and enforced as a "preferred, 
paramount, and first lien." It was stipulated that there were no other 
claims of that class. 

ig=3For other cases see same topic & KEY-NUMUEU in a!! Key-Numbered Digests H Indi xi -i 
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Afterwards the court sold the steamer for a sum which woiild go 
but a little way toward satisfying ail the claims. Thereupon appellant 
filed a motion that it be first paid eut of the proceeds. Tort and sup- 
ply claimants resisted appellant's pétition and motion, and a hearing 
resulted in a decree: 

"That saW Grent Lakes Towlng Company Is not entitled to tlie relief 
prayed for hy It In its said pétition and motion to hiive its said elaini decveed 
a preferred, paramount. and first lien on said stfampr or the profoeds there- 
of, and it is ordered that said prayer of said pétition be and the saine Is 
hereby denled." 

Hence this appeal. 

[1] 1. Motion to dismiss: Appellees contend that the decree is 
merely interlocutory, because appellant's pétition was not in terms 
finally dismissed, and because appellant may hereafter be granted an 
allowance for its services as an unsecured claim or on an eqiial footing 
with appellees. But the only relief songht by appellant's pétition was 
the enforcement of an asserted prier lien. By the limitation proceed- 
ings appellant was forbidden to file an independent libel, and was con- 
strained to intervene in this case, The San Pedro, 223 U. S. .365, 32 
Sup. Ct. 275, 56 L. Ed. 473. Appellant's intervening pétition was in 
its essence an independent libel to déclare and enforce a paramount 
maritime lien ; and though the controversies between the steamship 
Company and the tort and supply claimants were Icft pending, and 
though appellant's right to allowance of an unsecured claim, if appel- 
lant should care to présent such a claim, was not eut off, nevertheless 
the decree denying the only relief sought by the intervening pétition 
was in its effect upon the asserted lien the same as a formai and final 
decree dismissing an independent libel. Gumbel v. Pitkin, 113 U. S. 
545, 5 Sup. Ct. 616, 28 L. Ed. 1128; Potter v. Beal, 50 Fed. 860, 2 C. 
C. A. 60; Sanders v. Bluefield Water Works, 106 Fed. 587, 45 C. 
C. A. 475; The Attualita, 238 Fed. 909, 152 C. C. A. 43. Motion to 
dismiss is overruled. 

[2] 2. Has appellant a paramount lien? 

Appellees contend that appellant rendered no salvage service. Con- 
fessedly appellant did not go out in a tempest, at great risk to its own 
vessels and crews, in a voluntary effort to save the Eastland from im- 
minent périls of the sea. What appellant did was to raise and pump 
out the sunken steamer under a "no cure — no pay" contract with the 
owner. Work of this character, appellees insist. is not salvaee service. 
From the syllabus of Merritt & Chapman Derrick & Wrecking Co. v. 
Morris & Cummings Dredging Co., 137 Fed. 780, 70 C. C. A. 356, they 
quote : 

"The ralslng of a dredge sunk in shallow water, where there Is no dan- 
ger Involved, nOr any extraordinary means requlred or employed, Is not a 
Balvage service." 

And additionally they cite The Paul L. Bleakley (D. C.) 146 Fed. 
570; The S. C. Schenk, 158 Fed. 54, 85 C. C. A. 384; The New 
Haven (D. C.) 159 Fed. 798. 

Whether service is rendered voluntarily or under contract does not 
afïect the character of the service. The Elfrida, 172 U. S. 186, 19 
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Sup. Ct. 146, 43 L. Ed. 413. That the expression "périls of the sea" 
must not be taken literally is illustrated in The Jefferson, 215 U. S. 130, 
30 Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907, wherein service in 
protecting a vessel undergoing repairs in a dry dock from a fire on 
the shore was held to be salvage. Cases of The Tornado, 109 U. S. 
110, 3 Sup. Ct. 78, 27 L. Ed. 874, The Elfrida, supra, The Stanley H. 
Miner (D. C.) 172 Fed. 486, and Barnett & Record Co. v. Wineman, 
202 Fed. 110, 122 C. C. A. 222, indicate that service in raising, pump- 
ing out, and restoring to commerce stranded and sunken vessels, in 
no immédiate péril of destruction, and without the employment of 
means or the incurring of hazards beyond those necessary to the un- 
dertaking is salvage; and we think it must necessarily be so. In the 
présent case the Eastland lay at the bottom of a navigable river, nar- 
roAv and much traveled. She was an obstruction to navigation, a dan- 
ger to herself and ail passing vessels. Our judgment is that appellant's 
service in raising and restoring her to use was salvage, creating a 
property right, enforceable by process in rem. 

[3] But, after ail, it is unnecessary that api>ellant's service be de- 
fmed as salvage. Maritime liens arise from many kinds of acts and 
services, and priority is determined by rank of benefits conferred. 
The John G. S'tevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969. 
Appellees' Hens, if any they hâve, attached to the Eastland as she lay 
on the bottom of the river at the end of her voyage. Appellees, as 
well as the owner, were benefited by appellant's service, and their 
daims are therefore subordinate. 

[4] Nothing in évidence tends to show collusion, fraud, or duress 
in the exécution of the "no cure — no pay" contract, or that appellant 
accepted the personal crédit of the owner in lieu of its right to an in- 
terest in the vessel. Though some of the appellees in their pleadings 
challenged the amount of the considération, they offered no évidence to 
prove that it was unfair. Recovery must therefore be for the contract 
price. The Elfrida, supra. 

Since it affirmatively appears that appellant's claim is the only one 
of the preferred class, there is no reason for delaying payment. 

The decree is reversed, with direction to allow appellant's claim, with 
interest and costs. 



CITY OF AMARIIXO et al. v. SOTITHWESTERN TJ:1>E(;RAPH & 
TEMOFHONK CO. 

(Circuit Court of Appeals, Fiftli Circuit. Noveml)er 12, 191S. Eeliearing 
Denied Deceniber 19, 191S.) 

No. .'Î271. 

1. Appeal and Errob <S=>954(1) — ïempobaby Injunctiox — Discrétion of 
Tbiat, Court. 

Discrétion of court in grantiug temporary injunction pendlng final hear- 
ing wIU not be revlewed, unless abuse Is shown. 

.<S=>For other cases see same toplc & KEY-NUMBEB in ail Koy-Numbered Disests & Indexes 
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2. In.tcnction <®=ia6(2), 149— Tkmporary Inju.nction— raoriuETY— Dei-osit 
IN Court. 

The grnntins; of a temporary in.lnnotion restraiuinjr a iniinioii)alit.v from 
enforcing agaiii.«t a téléphone conipiuiy au ordimuuo prohibithit; tlie col- 
lection of Increaised rates iinlU under^i'ound installiitlon of wires held 
jiroper, though company should Ije re([uireil to niake deiiosit iiistead of giv- 
Ing bond, to seciire patrons in case restitution of increase should be or- 
dered. 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meel<, Judge. 

Bill by the Southwestern Telegraph & Téléphone Company against 
the City of Amarillo and others. From an interlocutory order direct- 
ing the issue of an injunction pendente lite, défendants appeal. Modi- 
fied, and, as modified, affirmed. 

W. H. Kimbrough, R. E. Underwood, and M. J. R. Jackson, ail 
of Amarillo, Tex., for appellants. 

S. P. English, of Dallas, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an appeal by the défendant in the 
District Court (appellant hère) from an interlocutory order of that 
court directing the issue of an injunction pendente lite, restraining the 
défendant from the enforcement of a municipal ordinance against 
the plaintiff (appellee) which prohibited the plaintifï from collecti'iig in- 
creased rates for service, fixed by it, until it had installed its wires 
underground within the fire limits of the city of Amarillo. The mo- 
tion for a temporary injunction was heard upon bill, answer, affidavits,. 
and counter affidavits. 

The plaintifï claimed the right to put in and maintain the increased 
rates by virtue of the ordinance granting its predecessor the franchise 
to maintain and operate its téléphone System in the streets of the 
city. The défendant contended that the plaintiff was in default of a 
stipulation in the ordinance that it was to in.stall its wires underground 
within the city's fire limits, which it was conceded it had not donc, 
and that it could not resort to a court of equity to enforce the ordi- 
nance, as a contract, in its favor, while in default of performance of 
the conditions required of it. The plaintiff also claimed that the rates 
in force before increased were confiscatory, and that, regardless of 
the ordinance contract, it coufd enjoin the inhibitory ordinance upon 
the ground that it deprived plaintiff of its property without due pro- 
cess. The défendant denied that the old rates were confiscatory, and 
denied plaintiff's right to resort to equity, while in default under the 
contract ordinance, though they were confiscatory. 

The District Judge did not undertake to détermine, on the hearing 
of the motion, any issue of fact or law, except the default of the plain- 
tiff as to the underground installation ; but in view of the serions and 
doubtful questions presented by the motion, and the impossibility of 
reaching a proper conclusion on a preliminary hearing, and in view 

* ■■ I ■ ,. I ■ ,..- , , — r 

^c»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeets & Indexes 
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of the fact that the subscribers, represented by the défendant, could 
be amply protected, if the temporary injunction issued, by a deposlt 
in the registry of the court for their reimbursement m the event the 
increased rates were held to be illégal ly put into effect on the final 
hearing, while the plaintifï, if the temporary injunction was denied, 
would irreparably lose the benefit of the increased rates until final 
hearing, even if the increased rates were then sustained and the in- 
hibitory ordinance permaticntly enjoined, decided to grant the mo- 
tion, conditioned upon the plaintifï depositing in the registry of the 
court an amount adec|uate for the reimbursement of the subscribers. 

[1] The rule is settled that the granting of a temporary injunction, 
pending final hearing, is within the sound discrétion of the trial court, 
and that the granting of a temporary injunction will be reviewed on 
appeal only if the lower comt has abused its discrétion or improvi- 
dently granted the writ. Texas Traction Co. v. Barron G. Collier, 
Inc., 195 Fed. 65, 115 C. C. A. 82; Southern Pacific Co. v. Earl, 82 
Fed. 690, 27 C. C. A. 185 ; Kankakee v. American Water Supply Co., 
199 Fed. 757, 118 C. C. A. 195. Especially will the granting of the 
temporary writ be upheld, when the balance of injury as between the 
parties favors its issuance. Mempbis Gas & Light Co. v. Memphis 
(C. C.) 72 Fed. 952; Southern Railway Co. v. McXeiU (C. C.) 155 
Fed. 756. 

[2] In view of the doubt attending the questions involved, and the 
difficulty of properly solving them on a prelirainary hearing upon af- 
fidavits, and the fact that the loss the appellee will sufter from the 
enforcement of the ordinance pending final hearing will be irréparable, 
and the possibility of so molding the order as to protect the subscrib- 
ers if the défendant should succeed upon final hearing, we are not dis^ 
posed to hold that the District Judge abused his discrétion in granting 
the writ, or ordered its issue improvidently. 

The opinion of the District Judge recited the oiïer by the plaintiff 
to make a deposit or exécute a bond to protect the subscribers, and di- 
rected the clerk of the court to ascertain what would be a proper 
amount to deposit with the court for their protection, and that, upon 
such deposit being made, the writ should issue. The order of the Dis- 
trict Court, however, provides that, upon the filing by plaintifï of a 
bond in the sum of $30,000, the writ should issue. Upon the hearing 
in this court, the appellant's counsel complained of the substitution of 
the bond for the deposit, and counsel for appellee renewed its ofïer 
to make the deposit in addition to the bond. 

We are of the opinion that the subscribers will be more amply pro- 
tected by a deposit. The order appealed from should be modified, so 
as to provide for the continuance in force of the writ, upon the plain- 
tilï's making with the clerk of the, District Court a deposit in an 
amount to be determined by him to be sufficient to repay to those hav- 
ing, or that may hereafter hâve, contracts with the plaintiff for télé- 
phone service in the city of Amarillo, the différence between the 
•charges at the increased rates and at the rates which had theretofore 
obtained, during the period the writ is in force, within five days after 
being notified of such détermination of the clerk, and such additional 
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deposîts, if any, as may in the opinion of the District Court become at 
any time or times hereafter necessary for that purpose and be ordered 
by it, and stipulating of record to submit itself to the jurisdiction of 
the District Court in the matter of the détermination of the claims of 
such persons for reimbursement from such deposit or deposits. 

The cause is remanded to the District Court for the modification 
of the order appealed from in conformity with this opinion, and, as so 
modified, the order will be affirmed. 



VON BANK V. UNITED STATES. 

(Olreuit Court of Appeals, Eighth Circuit. October 28, 1918.) 

No. 5156. 

1. Aemt and Navt <S=»40 — Espionaoe Acr — Construction — "Wiluully." 

In Espionage Act .Tune 15, 1917, tit. 1, § 3, makiug it an offense to "will- 
fully cause or attempt to cause insubordination, disloyalty, mutiny or 
refusai of duty in the mllitary or naval forces of the United States," the 
Word "willfully" means "intentionally" or "with the purpose of." 

[1<M. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Willfully.] 

2. Army and Navy <g=j40 — Espionage Acr — Attempt to Cause Insubordina- 

tion, ETC. 

A statement by an ofiicer of a school district, that he "would rather 
see a pair of old trousers hanging over the sehoolhouse than the United 
States flag," held, under the circunistances in which it was made, not 
an offense under the Espionage Act, as a will fui attempt to cause insub- 
ordination, etc., in the military or naval forces. 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Criminal prosecution by the United States against Henry Von Bank. 
Judgment of conviction, and défendant brings error. Reversed. 

A. W. Fowler, of Fargo, N. D., for plaintiff in error. 
Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (John Carmody, 
Asst. U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

CARIvAND, Circuit Judge. Von Bank was convicted and sen- 
tenced for a violation of section 3, title 1, Act of Congress approved 
June 15, 1917, c. 30, 40 Stat. 217. The charge against him was that 
on December 15, 1917, at or near Buffalo, in the county of Cass, dis- 
trict of North Dakota, he had willfully caused and attempted to cause, 
insubordination, disloyalty, mutiny, or refusai of duty, m the military 
or naval forces of the United States, the United States then being at 
war with the Impérial German Government, by refusmg as président 
of the school board of district No. 79, to put the flag of the United 
States upon the sehoolhouse in said district, and stating that he would 
just as soon see a pair of old trousers hanging over the sehoolhouse 

QssFoi other caaes see same toplc & KBT-NDMBËR In ail Key-Numbered Digests & ludexea 
253 F.— 41 
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as the Unîted States flag. At the close of ail the évidence, counsel for 
the défendant moved for a directed verdict in his favor, which was 
denied. This ruling is assigned as error. 

There was évidence tending to show that the défendant was a 
naturalized citizen of the United States, having been horn in the 
Grand Duchy of Luxemburg ; that he was a f armer living in the coun- 
ty of Cass, North Dakota, and at the time of the commission of the 
alleged offense was président of the district school board, and said 
board had neglected or refused to purchase a flag of the United States 
and display the same in seasonable weather upon the district school- 
house or upon a flagstaff upon the school grounds during school hours 
of each day's session of school as the law provided. At the county 
teachers' institute it appeared that the schoolhouse of district No. 79 
had no flag. Knowledge that there was criticism for the failure to 
provide a flag came to the défendant, and on the date mentioned in 
the indictment he visited the schoolhouse while school was in session, 
and in a conversation had in the entry of the schoolhouse, at which 
the défendant and the school-teacher were alone présent, the défend- 
ant stated "he would rather see a pair of old trousers hanging over the 
schoolhouse than the United States flag." Later, when asked by 
the county superintendent, Mr. Riley, as to whether he had used this 
language, he replied, " Yes ; I said so, and why not ?" 

At the time the défendant admitted that he had used the words 
set forth in the indictment, Mr. W. A. Landblom, assistant superin- 
tendent of public instruction, was présent and was a member of class 
4 of the sélective draft. There was no évidence that the défendant 
spoke the language quoted for the purpose of causing or attempting 
to cause insubordination, disloyalty, mutiny, or refusai of duty in the 
military or naval forces of the United States, except the language 
itself. The law in express terms confines the organizations to be 
acted upon to the military or naval forces of the United States, and 
the effect of the acts or déclarations of any person upon such or- 
ganization is termed insubordination, disloyalty, mutiny, or refusai of 
duty, terms which, with the exception of disloyalty, are applicable to 
persons subject to the command of superior authority in an organized 
service. 

[1] The word "willfuUy" has been given différent shades of mean- 
ing in différent statutes. In the law under consider-ation we think it 
means "intentionally," or "with the purpose of." The fact that no 
flag had been displayed upon the schoolhouse can hâve very little 
influence in the présent controversy, as that condition had existed 
for years before June 15, 1917, and it was the district board's duty 
to display the flag, and not particularly that of the défendant. It is 
contended by counsel for the government that the jury had a right 
to find or infer from the language used that the défendant intended 
to cause or attempt to cause insubordination, disloyalty, mutiny, or 
refusai of duty in the military or naval forces of the United States, 
upon the well-known principle that every man is presumed to intend 
the necessary and legitimate conséquence of what he knowingly does 
or says. The jury, however, had no right to find a criminal intent. 
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unless such intent was the necessary and legitimate conséquence of 
the words spoken. A jury has no more right to draw an inference 
from facts that do not necessarily and legitimately authorize such in- 
ference than to find any other fact without évidence. 

[2] The question now presented is: Would the words spoken, 
under the circumstances attending their utterance, necessarily and 
legitimately cause insubordination, disloyalty, mutiny, or refusai of 
duty in the military or naval forces of the United States? Àssuming 
the military or naval forces to be constituted of patriotic citizens, which 
of course is a legitimate assumption, we think the language used by 
the défendant with référence to the flag, when heard by them, would 
cause the flame of patriotism to burn the brighter in indignant protest, 
rather than cause insubordination, disloyalty, mutiny, or refusai of 
duty. 

It is not the language of the wily agitator or propagandist. The 
language used by the défendant is unpatriotic and offensive to any 
one who appréciâtes what the flag has always and still stands for ; but 
if this be a government of laws, and not of men, the défendant should 
stand unprejudiced by the passions of the times when charged with 
the commission of crime. It would seem that Congress passed the law 
of May 16, 1918 (chapter 75), for the purpose of punishing the use of 
unpatriotic language, as the passage thereof would not hâve been 
necessary if it was the opinion of Congress that the présent law in- 
cluded merely scurrilous language with référence to the flag. We are 
of the opinion, therefore, that there was no évidence from which 
the jury had the right to find or infer that the défendant used the 
language quoted above with the intent to cause or attempt to cause 
insubordination, disloyalty, mutiny, or refusai of duty in the military 
or naval forces of the United States. So far as the attack upon the 
indictment is concerned, we think that, as the words spoken are al- 
leged to hâve been uttered willfully, the indictment is sufficient; the 
proof to sustain the fact that the words were spoken willfully for 
the purpose alleged to be supplied at the trial. 

For the error in refusing to direct a verdict, the judgment below 
is reversed, and a new trial ordered. 



RAGANSKY v. UNITED STATES. 
(Circuit Court of Appealw, Seventh Circuit. Aiigust 13, 1918.) 

No. 2605. 

1. Homicide <@=>92— Threats Against Life of Président — Défense — Joke. 

It is no défense to i)rosecution, under Act Feb. 14, 1917 for tlireatening 
to take tlie llfe of the Président, tluit tlie language was used as a joke ; it 
not being claimed that those présent so understooid, or were Intended to so 
understand. 

2. Homicide (S=5>92 — Tiieeats Against Life of Président — "Knowinglt" — ■ 

"WlLLFULLT." 

Withln Act Feb. 14, 1917, denounclng the offense of knowlngly and will- 
fully threatening to take the llfe of the Président, a threat is "knowlngly" 

^s>Foi otber cases Be« same toplc & KBT-NUMBBR In ail Kcy-Numbered DiEests & indexes 
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made, if the maker comprehends the meanlng of the words used, and "wlU- 
fuUy" made, If, in addition to eompreliending tlielr meanlng, lie voluntarily 
and intentlonally utters them as tlie déclaration of an apparent détermina- 
tion to carry them into exécution; a l>ad purpose is not necessary. 

[Ed. Note. — For other définitions, see Words and Ptirases, First and 
Second Séries, Knowingly; Willfully.] 

In Error to the District Court of the United States for the Eaistern 
Division of the Northern District of Illinois. 

Walter Ragansky was convicted of threatening the life of the Prés- 
ident, and brings error. AfHrmed. 

Seymour vStedtnan, of Chicago, 111., for plaintifif in error. 
Charles F. Clyne and Robert T. Neill, both of Chicago, 111., fov the 
United States. 

Before MACK and EVANS, Circuit Judges. 

MACK, Circuit Judge. The sole question for considération on this 
writ of error to reverse a judgment based upon a verdict of guilty 
under ail three counts of an indictment for knowingly and willfully 
making threats to take the life of the Président of the United States 
is the construction of the Act of February 14, 1917 (39 Stat. 919, c, 
64) copied in the margin.^ 

Concededly, the language charged to hâve been used by défendant 
in and of itself constituted such a threat; that specified in the first 
count was "I can make bomhs and I will make bombs and blow up 
the Président"; in the second, "We ought to make the biggest bomb 
in the world and take it down to the White House and put it on the 
dôme and blow up Président Wilson and ail the rest of the crooks, 
and get Président Wilson and ail of the rest of the crooks and blow it 
up ;" in the third, "I would like to make a bomb big enough to blow 
up the Capitol and Président and ail the Senators and everybody in 
it." The demurrer and motion to quash, not shown in the record, as 
well as the motion in arrest of judgment, were theref ore properly over- 
ruled. 

[1] While the testimony is not preserved, it appears, from the 
statement of the judge in overruling a motion for a new trial, that 
"there was a claim by this défendant and testimony in corroboration 
of his claim that he was joking, that he was not in earnest, that he did 
not intend to kill him." 

The court instructed the jury that "the claim that the language was 
used as a joke, in fun," is not a défense. It was not claimed that 
every one présent understood that he was joking, or that he intended 
them so to understand ; the claim appears to hâve been that défendant 

1 "Any i)erson who knowingly and -willfully deposits or causes to be deposit- 
ed for conveyance in tlie mail or for delivery from any postofflee or by any 
letter carrier any letter, paper, writing, print, missive, or document con- 
taining any threat to take the life of or to infllet bodlly hann upon the Prési- 
dent of the United States, or who knowingly and willfully otherwlse makes 
any stich threat against the Président, shall upon conviction be flued not ex- 
eeeding $1,000 or imprisoned not exceeding five ycars, or both." 
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had no intention to carry put his threat, and that, therefore, it was a 
joke; the instruction read in the light of the entire charge must he 
so construed, and in our judgment jt was correct. 

[2] A threat is knowingly made, if the maker of it comprehends 
the meaning of the words uttered by him ; a foreigner, ignorant of 
the Enghsh language, repeating thèse same words without knowledge 
of their meaning, may not knowingly hâve made a threat. 

And a threat is willfully made, if in addition to comprehending the 
meaning of his words, the maker voluntarily and intentionally utters 
them as the déclaration of an apparent détermination to carry them 
into exécution.. 

Défendant, while conceding that an intention actually to carry out 
the threat or the President's knowledge of the threat is not essential, 
contends that the language must be used with an evil or malicious in- 
tent to express a sentiment to be impressed upon the minds of persons 
through which it might create a sentiment of hostility to the security 
of the Président, "that willfully implies an evil purpose — légal mal- 
ice." 

Waiving defendant's failure properly to except to the charges (his 
exception was gênerai to the court's construction of the act), his 
présent contention cannot be sustained, if by evil purpose or légal 
malice, more is meant than an intention to give utterance to words 
which, to defendant's knowledge, were in form and would naturally be 
understood by the hearers as being a threat ; that is, the expression of 
a détermination, whether actual or only pretended, to menace the Pres- 
ident's safety. 

While under some circumstances, the word "willfully" in pénal 
statutes means not merely voluntarily, but with a bad purpose (Spurr 
V. United States, 174 U. S. 728, 19 Sup. Ct. 812, 43 L,. Ed. ll.SO; Pot- 
ier v. United States, 155 U. S. 446, 15 Sup. Ct. 144, 39 L. Ed. 214), 
nothing in the text, context, or history of this législation indicates the 
materiality of the hidden intent or purpose of one who, in the prés- 
ence of others, voluntarily uses language known by him to be in form 
such a threat, and who thus, to some extent endangers the President's 
life (United States v. Stickrath [D. C] 242 Fed. 151 ; United States 

v. Clark, 250 Fed. 449, C. C. A. [April 1, 1918, C. C. A. 5th 

Circuit]). 

Judge KOHLSAAT concurred in thèse conclusions, but died be- 
fore the opinion was written. 

Judgment affirmed. 
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DOLL V. UNITED STATES. 
(Circuit Court ot Appeals, Eiglith Circuit. October 28, 1918.) 

No. 5089. 

AEMY and NAVY (g=340 — ESPIONAGK ACT — VIOLATION. 

Wliere accuised indulged In profane and coarse outburst to forest ofli- 
cers conceming grievance over timber light in forest réservation, and 
there was nothlng iïaid against enlistment, and aeoused did not know the 
officers were engàged in recruitlng, keld, under the eircumstanees, tnat 
tliere was no violation of Espionage Aet June 15, 1917, tit. 1, § 3. 

. In Error to the District Court of the United States for the District 
ç)f South Dakota ; James D. ElUott, Judge. 

Charles DoU was convicted of willfully obstructing the recruiting 
service, etc., in violation of Espionage Act June 15, 1917, tit. 1, § 3, 
and he brings error. Reversed and remanded. 

Robert C. Hayes, of Deadwood, S. D. (J. D. Wear, of Omaha, Neb., 
and John T. Hefïron, of Deadwood, S. D., on the brief), for plaintiff 
in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (Edmund W. 
Fiske, Asst. U. S. Atty., of Sioux Falls, S. D., and George Philip, 
Asst. U. S. Atty., of Rapid City, S. D., on the brief), for défendant 
in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. Charles Doll was convicted of willfully 
obstructing the recruiting and enlistment service of the United States, 
and of willfully causing and attempting to cause disloyalty, insubor- 
dination, and mutiny in the military forces of the United States, in 
violation of section 3, title 1, of the Espionage Act of June 15, 1917 
(40 Stat. 219, c. 30). 

The crimes were charged to hâve been committed June 20, 1917, 
by the use of language which is too profane and obscène to be set 
forth in this opinion. It was quite clearly shown at the trial that 
the accused was under the iniîuence of liquor, and had or thought 
he had a grievance against the government over a right to timber 
from a forest réservation. The language was used in a conversation 
with two forest officers, to whom he made his complaints. It appeared 
that, at the time, the officers were also engaged in recruiting for the 
engineer military service ; but that f act was not told the accused, nor 
did he know it. The military service was not the subject of the con- 
versation, and he said nothing by way of persuasion, advice, or other- 
wise against enhstment or the draft. What he said was but a coarse, 
indécent outburst, because of a fancied grievance in a matter wholly 
unrelated to those subjects. Where words only are relied on as ob- 
structing the service, or as causing or constituting an attempt to cause 
disloyalty, etc., contrary to the clauses of the Espionage Act above cited, 

@3:3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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much dépends on the circumstances, and they should be closely re- 
garded. We think there was nothing in this case f airly indicating that 
the accused intended the results which are essential éléments of the 
offenses, or that such results in fact followed, or would naturally fol- 
low, what he said. His request for a directed verdict should therefore 
hâve been granted. It should be noted that this case arose before Act 
May 16, 1918, c. 75, which is much broader than the original statute. 
The sentence is reversed, and the cause is remanded for a new trial. 



OSHKOSH MFG. CO. v. KOBHRING MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1918. Behearing 
Denied November 19, 1918.) 

No. 2547. 

1. Patents <@=>328 — Validitt and Infeingement — Oonceete Mixeb. 

Patent No. 899,414, for combinatlons In a concrète mixer, tn vlew of tho 
Mik Germaa patent. No. 36,807, for Ilme-slacklng apparatus, the arts 
being analogous, held, if valid, liiuited to a macliine aa speciflcally de- 
scribed, anâ not infringed. 

2. Patents <®=»328 — Anticipation — Concbete Distributor. 

Reissue patent No. 13,617, for concrète distributor, held antlcipated by 
machines on saie more than two years before illing of application for 
original patent. 

Appeal from the District Court of the United States for the East- 
em District of Wisconsin. 

Bill by the Koehring Machine Company against the Oshkosh Manu- 
facturing Company for infringement of patents. From a decree for 
plaintiff, défendant appeals. Reversed and remanded, with directions. 

Stephen J. Cox, of New York City, and Arthur L- Morsell and Louis 
O. French, both of Milwaukee, Wis., for appellant. 
John F. Robb, of Cleveland, Ohio, for appellee. 

Before BAKER and MACK, Circuit Judges. 

MACK, Circuit Judge. Two patents are involved în this appeal — 
the one, No. 899,414, for improvements in concrète mixer ; the other, 
reissue No. 13,617, for improvements in concrète distributors. The 
machine in controversy is a combined concrète mixing and paving ma,- 
chine, called a paver ; the alleged infringements resuit from the iorm 
of appellant's mixer and from the construction of the distributing at- 
tachment thereto. The two patents will be considered separately ; the 
questions arising as to each of them are différent. 

The Concrète Mixer. 

ri] The two claîms of the patent, both of whîch were held valid 
and infringed, are as follows: 

1. In a concrète mixer, the comblnation of a revoluWe drum having separate 
recelving and diseharge openlngs at its respective ends, a stationary hopper 

As>Foi oUier em*m m* sam* toplc & KUT-NUMBER tu »U Kej-Numberad Dlgaati A Indcxw 
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having Its discharge end withîn one of the openlngs of said drum, arms con- 
neeted with the drum supporting frame and projecting into the drum at its 
discharge end, a reversely Inclinable trough pivoted to the inner ends of said 
arms, and means for manually ehauglng the inclination of said trough upou 
its pivotai support. 

2. In a concrète mixer, the comblnatlon of a revoluble drum having separate 
receiving and discharge openlngs at its respective ends, a statlouary hopper, 
having its discharge end within one of the openlngs of siiid drum, a stationary 
trough supported (rom the exterlor near the opposite end of said drums, 
anns connected with the drum supporting frame and projecting into tlie 
drum at its diseharge end only, and a reversely Inclinable trough pivoted to the 
inner ends of said arms and adapted to contact with said stationary trough. 

The following statement f rom appellee's brief suggests the issue : 

"Discharge chutes, operatlng practlcally outslde of the drum, but adapted to 
be swung into the drum in order to perform thelr diseharge fuuction, were 
quite old in the art. At any rate, the patentée of patent No. 8S)!).414 evolved 
the conception that a simple mounting of the cbuto further within the drum 
of a batch mixer type machine and using it in its idie position to shoot or 
eataract the materials baclc from tlie diseharge end to (not uierely toward) 
the iulet end, would create an active function for the cliute as a mixing 
élément when It was not needed for discharge purposes. In other words, ap- 
pellee's discliarge chute never bas an idle position wlien tlie mixer is in use. 
The appellee recogrnzes that, while the patentée achieved a broadly new re- 
suit in deslguing hls double functioning chute, such result was derlved from 
what migbt be characterized as a rathet narrow structural change, namely, 
the shifting Inwards of the pivotai support of the chute and reshaping and 
formation of the latter to accommodate for its new double action. In fact, 
throughout the procurement of hls patent the patentée fully api)reciated that, 
whlle the structural changes made by hlm over prier art dovices were (inite 
narrow ones, nevertheless, the accoraplislimput was maintained as wholly 
novel and an important advance in the art. llis chief difHculty was to 
couch in proper terms elalnis which avolded raany and varions prier patents, 
and yet actually covered the real inventive Idea developed by hlm." 

Concededly, defendant's reversibly indinable trough, though per- 
forming both the functions of discharging from and of aiding in the 
mixing of the materials within the drum, is not pivoted to the inner 
ends of the arms, and the anns do not project into the drum. Therc- 
fore, if the patent claims are to be UteraUy interpreted, there is no in- 
fringement. 

In view of our conclusions as to the Mik German patent, No. 36,- 
807, we do not pass upon appellant's strong and earnest contention 
that the successively narrowing amendments of the claims, made to 
meet the examiner's références to earlier patents, nôt including, how- 
ever, Mik, compel such an interprétation ; for the conception, if novel, 
of utilizing the reverse discharge chute in co-operation with the elevat- 
ing buckets to aid the mixing within the drum, might, nevertheless, jus- 
tify an interprétation of the claims broad enough to cover defendant's 
structure. Despite the change in the location of the pivoted support 
from within the drum to the opening thcreof, defendant's reversed 
discharge chute does function as a mixing élément, even though other 
advantages alleged to resuit from the location within the drum are 
thereby lost. 

Is, then, this conception novel? In its application to concrète mix- 
ers, yes; to other apparatus in a strictly analogous art, no. For, in 
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our judgment, Mik in his patent for lime-slaking apparatus clearly 
shows the same double function of a discharge chute. 

It is immaterial that concrète could not be mixed in Mik's machine, 
or that the primary function of his discharge chute, when in reversed 
position, is to aid in separating the stony impurities from the lime. 
This séparation is but a step in the more thorough mixing o£ the quick- 
lime and the water which hâve been fed into the drum. 

Both patents are classified in the Patent Office as mortar mixers; 
in both machines, thorough agitation of the materials is essential; in 
both, the mixture is lifted upwards by the buckets or straining basket, 
and on reaching its highest point is dropped into the reversed chute, 
whence it is cataracted back. In the concrète mixture, the aim is thor- 
oughly to mix ail of the material ; none of it runs ofï after it is mixed ; 
the whole mass is discharged through the chute. In the lime-slaking 
apparatus, the object is thoroughly to saturate the quicklime, producing 
slaked lime, which is strained through and flows out of the drum be- 
neath the reversed chute. After thèse stony substances hâve been mix- 
ed as thoroughly as possible with the liquid into which they drop from 
the reversed chute, and thereby to a very large extent hâve cast off the 
lime surrounding them, they are discharged as waste material through 
the discharge chute ; as some lime, however, still adhères to them, they 
drop into a réceptacle having a straining bottom, so that any lime pass- 
ing out with the stones may be caught and mixed with the slaked lime. 
The arts are clearly analogous. 

The patent in suit, therefore, if valid, must be limited to a machine 
as specifically described in the claims ; so limited, it is not inf ringed. 

The Concrète Distributor. 

[2] As stated in the spécifications, the object of the invention was — 

"to provide a device ta be used in lajiug walks and street pavements in con- 
nection with a concrète mixer for receiving the mixed concrète as it is dis- 
eliarged from the mixing drum and conveying it to the place of deposit iu the 
wallv or pavement which is being laid." 

Claim 1 reads as f oUows : 

'•1. In a device of the described class, the combination of a vertical frame, 
a boom pivotally supported near one end from said frame, manually actuated 
meaiis for re\'oIving said boom a partial révolution about its pivotai support, 
a traek carried by the boom, a carriage niounted upon sald track, a cable 
operating aloug said boom and connected with the carriage, a réceptacle sus- 
I)ended from snid carriage, means for communicating a forward and backward 
movement to said carriage, and nieans c-arried by the boom for raising and 
lowering the same." 

This claim corrects obvions errors in the corresponding ones of the 
original patent by substituting "boom" for "crâne" and in stating that 
the "manually actuated means" are to revolve the boom, not the frame. 

The other claims in issue, 3 to 6, had no corresponding ones in the 
original patent ; they differ from claim 1 as follows : In each of them, 
the means for revolving the boom are not limited to those manually 
actuated; in claims 4 and 6 the means for raising and lowering the 
boom are not limited by locating them on the boom ; in claim 5 this ele- 
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ment is omitted altogether ; and in claim 6, thèse means are stated to 
1)6 operatively connected with the outer end of the boom. Further- 
more, in claim 4 the cable is omitted and the shape of the carriage is 
specifically described; in claim 5 a new élément, di'ums on the upper 
and lower portions of the frame, is added; in claim 6, in addition to 
thèse drums, there is also added pulleys at the inner and outer ends of 
the boom, to carry the cables. 

Plaintiff was no pioneer. Such distributing machines were old in 
the art. He introduced no new éléments. Without discussing the dé- 
tails of the prior art, it is apparent therefrom that plaintiff's claims are 
to be given no wide range of equivalency. We pass, however, the ques- 
tion of infringement. 

We pass, too, appellant's contentions as to the validity of the reissue, 
as well as to the limitation of the claims to the spécifie structure, bas- 
ed upon the proceedings in the Patent Office. We note, too, that any 
défense of prior public use was waived by objection to the relevancy 
of plaintiff's offer to carry his invention back of such use. But there 
was no waiver of the separate défense that such machines were on 
sale more than two years before application for the original patent 
was filed. Two such actual sales were clearly proven; contempora- 
neous records substantiate the oral testimony. It is immaterial whether 
or when thèse machines were put into actual public use ; that they were 
so used more than two years prior to the original application seems, 
however, equally clear. 

If defendant's machine should be deemed to infringe, then thèse 
machines so sold must be held to anticipate. 

The decree will be reversed, and the cause remanded, with direc- 
tions to dismiss the bill. 

Note. — Judge KOHLSAAT concurred in the décision, but died 
before the opinion was prepared. 



F. W. RAUSKOLB CO. v. ANTHOA'Y MFG. CO. 

(Circuit Court of Appeals, First Circuit. November 8, 1918.) 

No. 1340. 

1. Appeal and Erbob. ®=»877(1) — Review — Questions Presented. 

Wliere plaintifC appealed from a decree of noninfrlngement, and not 
from the part of tlie decree sustalning the validity of the patent, held, 
that tlie question of infringement was tlie only one presented. 

2. Patents ©=174 — Impkovement Patents — CoNaTRiTCTioN. 

Doubtless an iniprovenient patent may lie relieved in a measure from 
th« opération of the rule of limlted construction, if the merit of the In- 
• yention warrants it ; tiut the merit is not ordinarily accepted as suflleieni 
whea the invention only sliglitly advances the art. 
3 Patents <@=5328^Constbuction — Infringement. 

The Rauskolb patents, Nos. 1,072,992, and 1,103,222, for a method of 
gold leaf mountlng, held limited to the use of pressure, and not infringed 
-' ' by. the attachraent of métal leaf by adhesive lu aecordance with the Davis 
an«i Schumaclier patent, No. 1,124,114. 

(gssFor otter cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suit by the F. W. Rauskolb Company against the Anthony Manu- 
facturing Company. From a decree for défendant, plaintiff appeals. 
Afïîrmed. 

Frederick' P. Fish, of Boston, Mass. (J. L- Stackpole, of Boston, 
Mass., on the brief), for appellant. 

Odin Roberts, of Boston, Mass., and Hubert Howson, of New York 
City, for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

AI^DRICH, District Judge. The two patents upon which the plain- 
tiff relies are for improvements in the art of métal leaf mountings, and 
it is apparent that the leading object was to provide improved means for 
mounting gold leaf upon leather, cloth and other surfaces. 

In the court below the défense was noninvention jmd noninfringe- 
ment, with the resuit that that court accepted the patents as valid and, 
under the rule of limited or narrow construction, found no infringe- 
ment. 

[1] There being no appeal from that part of the décision which 
gives to the patents the status of invention, there is nothing before us 
as to their validity. It is true that assignments of error 1 and 2 set out 
that the court erred in not holding the patents good and valid, but 
counsel in their brief say that the assignments of error are, in subi- 
stance, that the court erred in not holding the patents infringed. Un- 
der the circumstances ; there is no occasion for an examination of any 
questions other than those which relate to the District Court's inter- 
prétation of the claims and the finding of no infringement under their 
scope as limited by the rules of narrow construction. 

[2] Doubtless an improvement patent may be relieved, in a meas- 
ure, from the opération of the rule of limited or strict construction if 
the merit of the invention is such as to warrant it (Whitin Machine 
Works V. Houghton, 178 Fed. 444, 445, 101 C C. A. 344), but the 
merit is not ordinarily accepted as sufficient to warrant it when the 
invention only slightly advances the art, thus carrying the claims only 
a little into the field of invention. Under sucli view, and dealing with 
the question of merit as a question of fact, as we must, no reason can 
be seen for invoking the theory of libéral construction in order to 
carry protection to the plaintiff beyond the particular means which he 
described and relied upon in claiming his invention. 

[3] The leading argument which the appellant directs against the 
reasoning and findings of the District Court is that there was no war- 
rant for the position of that court that the Rauskolb patents contem- 
plated the use of substantial pressure in applying gold leaf, and that 
the defendant's mounting was made without the use of substantial pres- 
sure. This argument cannot be accepted as sound, under the claims 
of the Rauskolb patents, as explained hy their spécifications and under 
the claims and spécification of the Davis and Schumacher patent under 
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which the defendant's mounting was made. This is so because the 
leading idea in the Rauskolb patents is to securely attach métal leaf 
under nonadhesive conditions in respect to the paper on the side to 
which it is applied, and that such attachment is to be secured through 
pressure as the only means for uniting the leaf ; while the leading 
idea of Davis and Schumacher was to attach the métal leaf to paper, 
not under substantial pressure, but through the médium of an adhesive 
or sticky substance, and the alleged infringing article was made in 
accordance with that idea. 

Rauskolb, in the spécification of his article patent, of July 14, 1914, 
emphasized the idea of pressure by describing his article of manu- 
facture as one "consisting of a sheet of gold leaf with a backing of 
nonadhesive paper applied thereto by pressure and provided on the 
opposite face thereof with a fine coating of adhesive sizing." 

It would thus seem that pressure was the only means which Raus- 
kolb had in mind for securing the attachment of the gold leaf to the 
nonadhesive side of the paper. He apparently had no thought of 
securing such attachment through the médium of adhesive substances. 
Indeed, there would seem to be ground for suggestion that his idea 
was to exclude adhesive materials as a means of attachment, because, 
in the spécification of his article patent, he points ont objections to 
sized materials as used in the older art. According to his spécifica- 
tions, Rauskolb apparently relied upon pressure, applied to his three 
sheets, as the soie agency for causing the délicate sheet, or métal foil, 
to adhère fi.rmly to the sheet of paper which was to become its backing. 
The method for arranging the three sheets for his contemplated and 
necessary pressure was described by Mr. Rauskolb, who testified be- 
fore Judge Dodge, and the contemplated pressure was described as 
that of hydraulics, and of the measure in round figures of one hun- 
dred tons to the square inch. 

On the other hand, as has been already said, the process contem- 
plated by the Davis and Schumacher patent was secured by attach- 
ment through the instrumentality of a wax containing a sticky sub- 
stance. In each of the seven claims of this patent the idea is expressed 
that the attachment of the metallic leaf ribbon, comprising a carrier 
strip having a film of gold, shall be secured through the médium of 
a sticky substance, because, in speaking of the two éléments of the 
conibination of the leaf ribbon, the claims say "secured thereto" by a 
wax containing a sticky substance, sometimes describing the adhesive 
substance, as that of wax, containing a small amount of sticky sub- 
stance, and sometimes as a film of yellow beeswax. So far as con- 
cerns the security of such attachment, it cannot reasonably be said that 
pressure was a substantial élément of its security, because the word 
"pressure" does not appear in any of the claims, and because pressure 
cannot be accepted as an intended substantial élément of the proposed 
attachment. 

The slight pressure of the heated die spoken of in the spécification 
of the Davis and Schumacher patent we think was something quite 
independent of the original and supposed inventive attachment of their 
métal film, and was something having référence to ornamentations of 
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the front surface, at a stage of the process subséquent to the attachment 
of the film to the carrier strip of which we hâve been speaking. And 
the same is true of the Rauskolb patents, whose spécifications speak 
of ornamenting the surface of the métal leaf with suitable characters 
through the instrumentality of the beat and pressure of the impression 
portion of a heated die applied to the rear face of the sheet of paraffin 
paper; but this, we think, is an after feature, and something quite 
independent of Rauskolb's high pressure attachment of the gold foil 
to the other face of its backing under nonadhesive material conditions, 
or in other words, as Rauskolb says in his spécifications, under condi- 
tions where there is no "necessity of applying sizing to the leather or 
other material to which the leaf is to be affixed." 

In short, we think the method of the process of Rauskolb, and that 
of Davis and Schumacher, not only differ in détail and in mode of 
opération, but that they are substantially différent in principle. 

In view of the prior art and the prominence which the inventer gave 
to the élément of pressure in the Patent Ofiice proceeding, and under 
the repeated itérations of his spécifications as to pressure under non- 
adhesive conditions, it is difficult to resist the conclusion that the pat- 
ent was based upon the conception of the supposed inventive idea, and 
the description of means of uniting métal foil, without the aid of 
adhesive substance, to a paper backing to be treated with a coating of 
adhesive sizing on its opposite face; thus, according to Rauskolb's 
suggestion in his spécifications, doing away with the necessary sizing 
between the layer of métal leaf and the material, of the older methods 
which, according to Rauskolb's idea, as he points out in his spécification, 
was an ohjectionable feature, because it disfigured and caused loss of 
métal leaf, which, when gold, bas a considérable value ; while Davis 
and Schumacher hold to a method of adhesive attachment between 
the foil and the carrier strip, without substantial pressure, thus clearly 
and at once substantially differentiating their method from the pres- 
sure method of Rauskolb, where the idea of pressure and uniting with- 
out adhesive material embodies the substantial, if not the whole, merit 
of the invention. Under such circumstances, we cannot see that the 
Davis and Schumacher process was in any substantial sensé the équiv- 
alent of that of Rauskolb. It results, therefore, that the finding of no 
infringement must be sustained. 

Upon the arguments no suggestions were made upon the question 
of costs raised by the assignment of errors. 

The decree of the District Court is affirmed, with costs. 
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BETLER BROS. T. PRATT. 

(Circuit Court of Appeals, Eiglitli Circuit. Octol>er 28, 1918.) 
No. 5104. 

1. Patents <g=3328 — Validité — Invention. 

Tlie Pratt patent, No. 1,106,629, for an improvement in bracelets, con- 
sisting of a séries of curved links with a slot at each end, adapted so the 
same eould be worn on a flexible band or united by métal connections, 
held invalid as not showing invention, but only a meclianical improvement 
over the prior art, etc. 

2. Patents <Sï=»22^ — Invention — Substitution. 

It is not invention to substitute for one élément in an article of manu- 
facture anôther whieh performs the same funetions in substantially the 
same way, and aecomplishes substantially the same eft'ect. 

3. Patents <S=>32, 112(3) — Validity — Pbesumptions. 

The presumptions from the issuance of a patent and the commercial 
success of the patented article cannot sustain the patent, vvhere there 
was manifest equivalency of funetions, aud the commercial success was 
directly attributable to the unique advertislng of the article. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Suit by Henry B. Pratt against Butler Bros. From a decree for 
complainant, défendant appeals. Reversed, with directions to dis- 
miss the bill. 

A. C. Paul, of Minneapolis, Minn. (Lancaster, Simpson & Purdy, 
of MinneapoHs, Minn., on the brief), for appellant. 
John E. Stryker, of St. Paul, Minn., for appellee. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. This was a suit for infringement of 
letters patent No. 1,166,629, issued to Henry B. Pratt, January 4, 
1916, for improvements in bracelets. The appeal is from a decree 
sustaining the patent and awarding an accounting. 

[1 ] There are five claims in the patent. The first and f ourth claims, 
which may be regarded as typical, are as f oUows : , 

"(1) In a bracelet, a séries of oblong métal plates, each plate being formed 
with a transverse reetilinear slot at each end thereof, and a band passlng 
through ail of, said slots for uniting said plates." 

"(4) In a bracelet, a plurality of oblong métal plates, each plate being curved 
longitudinally and perforated at its ends, and a flat flexible band passing 
through said perforations and extending along the inner or concave sides of the 
plates." 

The objects of the patentée are stated in his spécifications as fol- 
lows: 

"My invention relates to improvements In bracelets. Its objeet is to provide 
an easily assembled and attractive omament of this kind, having a séries of 
métal links united by a flexible band, which Unes said links and overlaps their 
ends. 
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"A further object is to provide in a devlce of this Icind a séries of liuks, each 
of which is sliaped to substantially conforin to tlie curvature of the wrlst and 
provided with a panel adapted to display a monogram, initiais, or other or- 
namentation on the outer or convex side tliereof. 

"This bracelet is peculiarly fitted for use as a 'frlendship' or Ueepsake 
bracelet, in which the several links or plates are donated or Inscrlbed by 
sundry friends and thereafter assembled as a complète bracelet." 

The character of the band used to unité the links is referred to in 
daim numbered 2 as "a flat band" and in claims numbered 3 and 5 
as a "flexible band." 

The patentée entered into a license agreement with a manufactur- 
ing Company that did an extensive business in making and selling 
Jewelry and a novel and successful advertising campaign began. An 
appeal was made by illustrated advertisements in prominent . maga- 
zines and periodicals, and by circulars, addressed especially to young 
women and girls, showing the adaptability of the links as gifts, en- 
graved with the name or initiais of the donor, and the feasibility of 
adding links together, thus inscribed, until enough would be gathered 
to make a complète bracelet. In many cases dealers made présents 
to prospective customers of a single link, perhaps engraved with the 
name of the donee, and mounted upon a band of velvet ribbon. There 
was a very considérable sale of thèse links ; the licensee having sold 
over 2,000,000 of them up to the time of the trial of this suit. The 
défendants sold bracelet links that were essentially the same as the 
plaintiffs. They were not sold with a ribbon or other band to pass 
through the slots in the links, but they were fumished to dealers for 
display mounted on portions of advertising cards, which were eut 
into strips or tabs colored and shaped to resemble a black ribbon, 
passing through the slots in the links and suggesting the use of them 
on a flexible band, when used as a bracelet, or as a part of a brace- 
let. Although the use of métal connections between the links of a com- 
pleted bracelet was urged, the sale of separate links for temporary 
use upon a band of ribbon, until enough had been accumulated to 
form the complète bracelet, was obviously a part of the defendant's 
purposes. 

The joining together in a bracelet of separate links, so as to con- 
form the bracelet to the shape of the wrist, has been the subject of 
many patents antedating plaintiff's. The use of links having the 
same mechanical structure as those of plaintiff is conceded to be old. 
The use of flexible bands to unité the links is also conceded to be old. 
The claims of plaintifï relate to a combination of links, each of which 
has a slot or perforation at each end and a band that passes through 
ail of the slots or perforations, uniting the links. In the ordinary 
practical use of the combination, the band has been a ribbon, usual- 
ly of velvet, that extends along the inner sides of the links, but pass- 
ing through the transverse rectilinear slots, so as to leave exposed 
the outer portion of the links between the slots. The plaintiff con- 
cèdes that many of the features of construction and design adopted 
by him are not necessary to the mechanical or functional opération 
of the bracelet, but are adapted merely to give to it a distinct, charac- 
teristic, and unique appearance. He regards as among the nonessen- 
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tial features the links' dimensions and the rectangular shapes of the 
face of the link, the central panel and the slots. The plaintiff does 
not claim a patent for the design. 

Patent No. 149,879, issued to Murphy and Poolman, August 22, 
1873, discloses a bracelet composed of separate links, each of which 
has passing through it longitudinally a rectangular aperture for the 
réception of a broad elastic band for the purpose of uniting the links. 
The function of the band in the Murphy and Poolman patent, as in 
the bracelet of plaintiff, is obviously, and as is stated in the spécifi- 
cations of the former patent, to connect together, by means of the 
flat band, the separate members of the bracelet, so as to give more 
strength than is given by the use of round cords, and to hold the links 
firmly together along the adjacent ends of the separate links. The ar- 
rangeifaent of plaintiff's links, so that the band shall pass beneath the 
greater portion of a link and then be carried through a transverse slot 
at the end of the link to the adjoining link, and thence downward 
through a similar slot in the adjoining link, and so on to the end of 
the bracelet, while a new arrangement, is only a change of form — an 
équivalent, so far as functions are concerned — of the Connecting band 
shown in the Murphy and Poolman patent. 

[2] As settled by many cases, it is not invention to substitute for 
one élément in an article of manufacture another, which performs 
the same functions in substantially the same way and accomplishes 
substantially the same effect. Railroad Supply Co. v. Elyria Iron & 
Steel Co., 244 U. S. 285, 37 Sup. Ct. 502, 61 h. Ed. 1136; Smith v. 
Nichols, 21 Wall. 112, 22 L. Ed. 566; Reckendorfer v. Faber, 92 U. 
S. 347, 23 L. Ed. 719; Van Epps v. United Box Board & Paper Co., 
143 Fed. 869, 75 C. C. A. 77; Walker on Patents (5th Ed.) §' 36. 

[3] The presumptions from the issuance of the patent and from 
the commercial success in the sale of plaintiff's bracelet links are not 
sufficient to overbear the manifest equivalency of functions between 
the two patents, and the extent of sales is more directly traceable to 
the unique advertising the article has received (see Eisenstadt Mfg. 
Co. V. J. M. Fisher Co., 241 Fed. 241, 154 C. C. A. 161) than to any pat- 
entable novelty. This conclusion announced makes unnecessary the 
détermination of other questions presented. 

The decree of the lower court will be reversed, vifith costs, and with 
directions to dismiss the bill. 
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WEBKR ELKCTRIC CO. v. E. H. FEEEMAN ELECTRIC CO. 
(District Court, D. New Jersey. November 6, 1918.) 

1. Patents <S=>328 — Validitt — Infringement — "Télescope." 

The Weber patent, No. 743,206, claims 1 and 4, for an inrandescent elec- 
trle lamp socket, consisting of the combination of a pair of members eom- 
prlsing a sleeve, etc., and a cap adapted to telescopically receive tho 
end of the sleeve, etc., Ueld valid, and infringed by defendant's device, 
which provided for rotation ; for the word "télescope" means to drive to- 
gether, so one slides into another llke a spyglass, and often rotative 
niovenients are necessary to close a spyglass. 

2. Patents ©=328 — Validity — Inebinoeafent. 

The Weber patent, No. 743,206, claims 2 and 3, for an Incandescent elec- 
trlc lamp socket, held Invalid and anticipated, and lience not infiinged. 

In Equity. Suit for infringement of patent for improvement in 
incandescent electric lamp sockets by the Weber Electric Company 
against the E. H. Freeman Electric Company. Decree for complain- 
ant. 

Frank C. Cnrtis, of Troy, N. Y., for complainant. 
Robert H. Parkinson, of Chicago, 111. (David P. Wolhaupter, of 
Washington, D. C, of counsel), for défendant. 

DAVIS, District Judge. [1] This suit was instituted for the 
infringement of United States patent No. 743,206, issued to August 
Weber, Sr., November 3, 1903, and by him assigned to the complain- 
ant. The patent has five claims, the first four only of which -are al- 
leged to hâve been infringed by the défendant, and are as follovvrs: 

"1. In a device of the class described, the combination with a pair of mem- 
ber.s comprising a sheet-metal sleeve having a slotted end and introverted 
tongues, and a cap adapted to telescopically receive the slotted end of said 
sleeve, said members having interengaglng parts adapted to automatically 
interlock vi'ith a snap action when telescopically applied to eacli other, and 
to be released by compression of said sleeve, of an insulatlng base for electri- 
cal flttings loosely Inclosed within said sleeve lu engagement with said 
tongues, snbstantially as described. 

"2, In a device of the class described, the combination with a base of in- 
sulatlng mal criai having a peripheral reeess, and an incandescent lamp sup- 
port mounted thereon, of an Inelosing case therefor comprising in part a sheet- 
metal sleeve having a portion of Its wall Introverted to occupy said base reeess, 
substantlally as described. 

"3. In a device of the class described, the combination with a base of in- 
sulating materinl having a peripheral reeess, and a serew socket fixedly mount- 
ed thereon, of an inelosing case therefor comprising in part a sheet-metal 
sleeve having a portion of its wall introverted to occupy said base reeess, and 
prevent a relati^'e rotati\'e movement between said sleeve, base, and socket, 
substantially as described. 

"4. In a device of the class described, and In combination a pair of mem- 
bers comprising a sheet-metal sleeve having a slotted end, and a sheet-metal 
cap adapted to telescopically receive the slotted end of said sleeve, one of 
said members being provided with a reeess, and the other having a correspond- 
ingly located transverse slit, and the wall on one side thereof displaced to 
fonn a projection beveled or inclined toward said recessed member and ter- 
minating abmptly at said slit, whereby said members are adapted to auto- 
matically interlock with a snap action when telescopically applied to each 
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other, and ro be released by manual compression of sald slotted sleeve, 
snbstantially as described." 

As Judge Ray, in the case of Weber Electric Co. v. National Gas & 
Electric Fixture Co. (D. C.) 204 Fed. 79, said : 

"Claim 1 calls for a pair of members comprising (i) a sheet-metal sleeve hav- 
Ing a slotted end and introverted tongues nnd (2) a cap adapted to telescopl- 
eally receive the slotted end of sald sleeve, sald members having interengag- 
îng parts adapted to automatically Interlock wltli a snap action when tele- 
seoplcally applied to each other, and to be released by compression of sald 
sleeve; also In combiuatlon an Insulating base for electrlcal flttings loosely In- 
closed withln said sleeve In engagement with said tongues, ail snbstantially 
as described. ' 

"Claim 2 calls for (1) a base of insulating material having a perlpheral 
recess; (2) an incandescent lamp support mounted thereon; and (3) an in- 
elosing case therefor comprislng, in part, a sheet-metal sleeve having a por- 
tion of its wall introverted to occupy said base recess, ail substantially as 
described. 

"Claim 3 calls for (1) the same base as claim 1 ; (2) a screvv socket flxedly 
mounted thereon; and (3) an inclosing case therefor comprislng in jta.rt a 
sheet-metal sleeve having a portion of its wall introverted to occupy sald 
peripheral recess of the base and prevent a relative rotative movement be- 
tween said sleeve, base, and socket, ail substantially as described. 

"Claim 4 calls for a pair of members comprislng a sheet-metal sleeve 
having a slotted end and a sheet-metal cap to telescoplcally receive the 
slotted end of sald sleeve, one of said members belng provided with a recess, 
and the other having a correspondinglj- located transverse slit and the wall 
on one side thereof dlsplaced to form a projection beveled or inelined toward 
said recessed member and terminatlng abruptly at sald slit, whereby sald 
members are adapted to automatlcally interlock with a snap action when 
telescoplcally applied to each other and to be released by manual compression 
«f said slotted sleeve, ail substantially as described." 

The patent in question has been decreed to be valid in the South- 
-em district of New York, in the case of Weber Electric Co. v. Na- 
tional Gas & Electric Fixture Co., supra, and affirmed by the Circuit 
Court of Appeals of the Second Circuit in 212 Fed. 948, 129 C. C. 
A. 468; in the district of Massachusetts in the case of Weber Elec- 
tric Co. V. Wirt Manufacturing Co., 226 Fed. 481 ; and in the dis- 
trict of New Jersey, in the case of Weber Electric Co. v. Union Elec- 
tric Ce, 226 Fed. 482. 

Judge Ray, in the Southern district of New York, fuUy considered 
the Fowler patent, the Bray patent, the Oetting patent, the Kenney pat- 
ents, and the Paiste patent, cited hère against the validity of the Weber 
patent, and found the Weber patent to be valid. Judge Rellstab, of 
this court, re-examined the said patents, together with the Wirt pat- 
ent, and reached the same conclusion. In addition to thèse patents, 
the défendant hère relies upon the Benjamin patent, the Mix and 
Genest patent, the Knowles patent, the Edison & Swan patetit, and 
the Gover patent. I find myself absolutely in accord with Judges 
Rellstab, Ray, and Dodge as to the validity of the Weber patent as 
aff ected by the prior art in the patents cited and considered by them ; 
and in the patents cited in this case, which were not cited and were 
net considered in the previous cases, there is nothing, in my opinion, 
which affects their décision as to the validity of claims 1 and 4. ■ 

The essence and genius of the Weber patent consist in certain de- 
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vices, interengaging parts, on the case members which automatically 
interlock with a snap action when the said case members are tele- 
scopically assembled. Weber in the spécification says: 

"The principal object of my invention is to provide a simple and effective 
automatically locking connection betvveen the sleeve and cap of an incan- 
descent electric lamp socket. 

"My invention Is appllcal>Ie to varions telescopically Connecting members, 
but ia espeeially adapted for use In the telescopically Connecting cap and 
sleeve members of incandescent electric lamp sockets. 

"In carrying ont the principal feature of the invention, the inner tele- 
scoping member is made comi)ressible. and tlie telescopically Connecting mem- 
bers are provided, in the mauner hereinafter described, with interengaging 
parts adapted to automatically inteiloek with a snap action when telescopi- 
cally applied to each other, and to be released by compression of said inner 
member." 

The immédiate use and success of the patent embracing thèse prin- 
cipal objects are évidence of its invention, and of its superiority over 
anything in the prior art at that time. As Judge Rellstab said: 

"Weber's structure dld not enter an art already well filled with devices 
accomplishing like results. Ilis c-onception carried him well in advance of any 
competitor in that field at the date of his invention, and the mechanism em- 
bodying his conception has largely displaced other makes of electric lamp 
socket casings." 

Judge Ray said in the National Gas Case, supra: 

"It cannot, under the évidence in thèse cases, be successfully disputed that 
thèse structures hâve largely displaced those of the prlor art. They présent 
new and novel features in this art, hâve proved a commercial success, and 
are less expensive in construction nnd also sal'er. They are easier of as- 
sembling. Substantially ail the sockets now on the market hâve a snap-shell 
construction, and the évidence establishes that at least 85 lier cent, of su cil 
sockets are made by the Webers and their licensees." 

Defendant's keyless socket, as does the Weber keyless socket un- 
der claim 1, calls for a pair of members comprising (1) a sheet-metal 
sleeve having a slotted end and introverted tongues and (2) a cap 
adapted to telescopically receive the slotted end of said sleeve; said 
members having interengaging parts adapted to automatically inter- 
lock with a snap action when applied to each other, and to be released 
by compression of said sleeve ; also in combination an insulating base 
for electrical fittings loosely inclosed within said sleeve in engagement 
with said tongues. Defendant's key socket is like the keyless in ail 
respects, exoept the key renders an introverted tongue unnecessary. 
There is no doubt that in thèse respects the sockets of the défendant 
conform to the requirements of claim 1 of Weber. 

The defendant's sockets, both the key and keyless, hâve a pair of 
members comprising a sheet-metal sleeve having a slotted end and a 
sheet-metal cap to telescopically receive the. slotted end of said sleeve; 
one of said members, the sleeve, being provided with recesses, and the 
other, the cap, with corresponding projections or studs, which are 
mechanical équivalents of the projections in the Weber, whereby said 
members are adapted to automatically interlock when applied to each 
other telescopically with a slight rotative movement, and to be re- 
leased by manual compression of said slotted sleeve. The bevel is 
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not on the projection, as in Weber, but is on the corner, or right 
angle, formed by the periphery and slot of the sleeve adjacent to the 
recess or hole adapted to receive one of the studs, its interengaging 
part, of the cap. The studs are mechanical équivalents of the projec- 
tions and the hole and slots of the recesses in the Weber patent. There 
are four studs on the inner side of the cap in the defendant's socket. 
There are also four recesses into which thèse projections enter; one 
of them is the hole already referred to; the other three are open-end 
slots which receive the corresponding studs upon the cap, and which 
automatically interlock with a snap action when the two are applied 
to each other telescopically with a slight rotative movement. It makes 
no différence, as Judge Ray pointed out, whether thèse corresponding 
interengaging parts, projections and recesses, are upon the sleeve mem- 
ber or the cap member of the casing. 

Défendant, however, contends that it does not infringe, because 
claims 1 and 4 of Weber provide that thèse interengaging parts auto- 
matically interlock with a snap action when the case members are 
telescopically applied to each other, whereas the defendant's sockets 
require a rotary motion, in addition to the telescopic, in order to in- 
terlock. This, it is claimed, distinguishes the opération of the de- 
fendant's sockets from the provisions of the Weber patent. This dis- 
tinction is justified, the défendant contends, by the statement of Judge 
Rellstab in the Union Electric Co. Case, supra, that: 

"In Kenney (U. S.), the shell was provided with open-end slots and slots 
adjacent thereto. Radial inwardly pro.iecting studs on the cap were adapted 
to enter tlieso open-end slots in the shell. and then by a rotary movement, 
after the teloscopic application was coni])leted, to spring into tho adjacent 
slots. In combination with thèse slots and studs. the shell was provlded with 
bayonet slots, intemiediate of the others referred to, and the cap was pro- 
vided with additional radial projections, intemiediate of the studs referred 
to, which entertHl recesses within the periphery of the socket base or insula- 
tor block to lock the same In position. No interlockinç; of the Kenney mem- 
bers could be elïected automatically by telescopic pressure. A rotary move- 
ment of the members against each other was absolutely necessary to put 
the radial pio.iettious and the intemiediate lugs into position to effect a 
locking engagement." 

Judge Rellstab, in the above quotation, was describing the Kenney 
patent, and particularly its method of opération. Whether or not un- 
der the particular facts of this case this additional rotary movement, 
or the telescopic movement with a rotary component, would be suftî- 
cient to difïerentiate the patents, so that the défendant may escape the 
charge of inf ringement, is another matter, and is not justified as a con- 
clusion from Judge Rellstab's description of the Kenney patent. 
There were other essential différences distinguishing the Weber pat- 
ent from the Kenney, one of which was the abruptness of the termina- 
tion of the projections which make the interlocking firm and secure 
as compared with the abruptness of Kenney's studs G, and which hâve 
no abrupt termination, but which abruptness the interengaging parts 
on defendant's sockets hâve. Weber, however, did not specifically con- 
fine his claim to a construction the parts of which must be assembled 
by a straight, direct, telescopic movement. In fact, in his patent No. 
743,206, without the guard or guide contained in later patents, it is dif- 
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ficult to bring together the case members wJth such accuracy as to make 
a slight rotative movement tinnecessary before the interlocking takes 
place. In order to sustain the contention of the défendant, a telescopic 
appHcation of the case members to each other must be made with such 
accuracy as to prevent the shghtest rotative movement before the inter- 
locking of the interengaging parts. While Weber did not in terms thus 
limit the movement, yet the défendant contends that the use of the 
words "telescopically applied to each other" necessarily imposes such 
limitation and excludes the slightest rotative movement before inter- 
locking is efïected. The verb "télescope," according to the Standard 
Dictionar)', means: 

"ïo drive togother, so that one slides into aiiother like the sections of a 
spygUiss or sinall télescope; to crush b,v driving together into or upon; to 
mo\e like the sliding portions of a spyglass in closing." 

Often slight rotative movements are necessarily employed in bring- 
ing together sections of a spyglass. The limitation hère contended for, 
therefore, is not necessarily imposed or implied in'the words used by 
Weber, nor by expérience in actually doing the thing, and Weber did 
not in terms so limit the movement. In any case, the terni "telescopi- 
cally" should not be so limited, for by so doing justice would seem to 
be defeated. 

The défendant bas appropriated ail the éléments of claims 1 and 4 
of the Weber patent, enjoyed the fruits thereof, and seeks to escape 
the conséquences of such appropriation by the single studied distinc- 
tion of a slight rotative movement in bringing together the cap and 
sleeve. This, in my opinion, cannot be done, and the défendant is guil- 
ty of infringement of said two claims. 

[2] If claims 2 and 3 are valid, défendant has likewise infringed 
thèse claims. Their validity seems to me to dépend upon whether or 
not the introverted portion of the wall of the sheet-metal sleeve is limit- 
ed to a eut edge tongue as exhibited in 15 of Figure 2 of the Weber 
patent. If so limited, claims 2 and 3 are valid and are infringed. If 
not so limited, and if an indentation in the wall portion of the sleeve 
accomplishes the same thing as the introverted tongue called for by 
claim 1, preventing the rotation between the insulating base and the 
sleeve, then such indentations are mechanical équivalents of introverted 
tongues. 

The évident purpose of the introverted tongues mentioned in claim 

1 and introverted portions of the wall of the sleeve mentioned in claims 

2 and 3 is to prevent rotation between the insulating base and the 
sleeve. The introverted tongues and the introverted portions of the 
wall of the sleeve are différent things ; but they accomplish the same 
thing in the same way, and are mechanical équivalents. The introvert- 
ed tongue 15 in Fig. 2 of Weber is the tongue referred to in claim 1. 
The change of language in claims 2 and 3, from "introverted tongues" 
to "a portion of its wall introverted," was doubtless made to cover any 
indentation of the wall of the sleeve adapted to enter the recess in the 
insulating base to prevent rotation between it and the sleeve. It seems 
to me, therefore, that the introverted portion of the wall cannot be limit- 
ed to sharp edge, cut-metal introverted tongues called for by claim 1. 
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In the Benjamin patent, No. 575,322, January 19, 1897, we hâve a 
base of insulating màterial having a peripheral recess, etc. In fact, 
we admittedly hâve every requirement of claims 2 and 3, except the 
introverted portions of the wall of the sleeve, and as to thèse the pat- 
ent describes them thus : 

"Upon the interlor of tiie shell or casing e two lugs or projections o- e- are 
provided, which engage correspondlng recesses a» a» lu the base a to prevent 
rotation of the base relatively to the casiug." 

In the Benjamin patent, however, the indentations or inward pro- 
jections are on the cap, and not on the sleeve, as in Weber. It makes 
no différence on which of the case members the hig or projection is 
located, for the purpose and effect is identical, whether in one member 
of the casing or the other. The introversion of the casing into engage- 
ment with a recess in the base has no différent f unction, mode of opér- 
ation, or effect in the Weber socket than in the Benjamin socket and 
the defendant's sockets. 

In the Edison & Swan patent of May 4, 1895 : 

"The base A is grooved along each side, and the casing C which holds it 
has its two opposite sides indented as shown at //, so that the base A and 
the parts flxed on it are made to occupy the j)roper position relatively t» 
the bayonet catch slot K by which the lamp base is held in the socket." 

Thèse indentations in the casing, which project into recesses in the 
base A, are shown by top view in Fig. 2, where they are marked H and 
accomplish the same thing in the same way as the introverted portions 
of the wall of the sleeve in the Weber patent. 

The Gover patent, 1897, shows and describes indentations in the wall 
of the casing engaging with corresponding grooves in the periphery of 
the insulating base, to prevent rotation between it and the casing. "The 
two sides of the socket are indented so as to form internai protubér- 
ances p, engaging in the grooves i of the insulator to prevent it from 
turning." This serves the same purpose as the introverted portions of 
the wall of the casing in the Weber patent. 

Thèse patents admittedly conform to claims 2 and 3 of Weber in ail 
essential respects, except the introverted portions of the wall of the 
casing, and if it is true, as I hold, that that is not limited to a cut- 
metal edge tongue, they substantially agrée in this respect. 

I hâve not considered the Epstein patent, the Mix and Genest pat- 
ent, the Perkins patent, and the Marshall patents, because they are 
ail subséquent to the date of the invention of Weber, as found by 
Judge Ray, with whose conclusions I agrée. 

It follows that claims 2 and 3 are invalid and not infringèd, and that 
claims 1 and 4 of Weber are valid and infringèd, and on those two 
claims, 1 and 4, the plaintifï is entitled to an inj unction and damages 
and profits. 
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In re CUNNINGHAM. 
(District Court, N. D. New York. October 28, 1918.) 

1. Bankbuptct <S=»315a) — Claims — "Négligence" — "WiLLFur- Négligence" 

— AVEBMENT. 

A judgment based on a complalnt merely alleglng "négligence" cannot 
be construed as one for willful or inalielous Injuries, for simple négli- 
gence is opposed to the idea of malice or willfulness, whlch présupposes 
a conseious purpose to Injure. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Négligence; Willful Négligence.] 

2. Bankbuptct <S=5315(1) — "Pbovable Debt" — What is. 

Under Bankruptcy Act, § 03 (Comp. St. 1916, § 9647), a judgment agalnst 
the bankrupt, based on négligent injuries to the judgment creditor's prop- 
erty, is a "provable debt." 

[Ed. Note. — -For other définitions, see Words and Phrases, First and 
Second Séries, Provable Debt] 

3. Bankbuptct iê=424 — Dischaege — Judgments Dischabged. 

The debt evidenced by a judgment agalnst a bankrupt based on négli- 
gent injuries to the property of the judgment creditor is disehargeable in 
bankruptcy, not falling wlthln the exception of Bankruptcy Act, § 17 
(Comp. St. 1916, § 9601), becanse not a liabllity for willful and malicious 
injuries to person or property. 

4. Bankbuptct <S=>217(3)— Staï or Fboceedinos in State Ooubt on Judg- 

ment — Discharge. 

Bankruptcy court will stay further proceedlngs In state court on 
judgment agalnst bankrupt based on simple négligence, where such judg- 
ment was provable and debt evlnced by it would be barred by discharge. 

In Bankruptcy. In the matter of the bankruptcy of John R. Cun- 
ningham. On order to show cause, granted by the référée, to stay Vir- 
gil D. Selleck from taking further proceedings on a judgment obtained 
against the bankrupt, except to prove same. Injunction granted. 

This matter is before me on an order to show cause, granted by a 
référée in bankruptcy, for the purpose of staying the plaintifï in a 
judgment for damages for the negUgence of said bankrupt, obtained 
hy him against the bankrupt prior to the filing of the pétition in bank- 
ruptcy, from taking further proceedings on said judgment, except to 
prove same as a claim against the bankrupt estate. The bankrupt is 
threatened with arrest on an exécution against the person issued at 
the instance of the plaintifï on such judgment. 

Chambers & Finn, of Glens Falls, N. Y., for bankrupt. 

H. Prior King, of Glens Falls, N. Y., for judgment creditor. 

RAY, District Judge. John R. Cunningham was adjudicated a vol- 
untary bankrupt on the 28th day of September, 1918. 

June 17, 1918, Virgil D. Selleck obtained a judgment against the 
now bankrupt John R. Cunningharn for $97.50 damages and $79.40 
costs on a cause of action against him for the act of négligence of 
one Robert Cunningham, son of the now bankrupt, who was driving 
his automobile truck and acting as chauffeur for the now bankrupt. 
The pertinent allégations of the complaint on which the judgment was 
obtained are as follows : 

igsaB'or other cases see same topic & KBY-NUMBER in ail Key-Numljered Digests & Indexes 
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"Tliat on the 19th day of November, 1917, at about 11 o'clock In the fore- 
noon, he was drlving a Saxon automobile, then owned by him and used in 
conducting hls professional business, and was duly licensed to run his sald 
automobile, and was drlving the same upon and along Bacon street, in said 
City of Glens Falls, N. Y., in an easterly direction, and was approaching 
Glen Street in said clty, under control and traveling not to exceed flve miles 
per hour, which streets intersect at about right angles. That botli Bacon 
and Glen streets are public streets of said city and much traveled by pe- 
destrians aud vehicles of ail kinds. That upon approaching Glen street, upon 
the right-hand side of Bacon street, he sounded his horn and made the turn 
into Glen street as near to the right-hand curb as practicable, having the 
right of way of ail motor vehicles going south along Glen street. 

"That the plaintiff had just eompleted the tuvn Into Glen street, when hls 
automobile, without waming, was hit from bohind and on the left-hand 
side by an automobile truck owned by the défendant and driven by Robert 
Cunningham, his chauffeur, who was drivlng said car without a license, 
coming in a southerly direction along Glen street, and plalntifC's automo- 
bile was pushed and forced over and upon the curb and sidewalk by said 
auto truck, and the front wheels and gearing were smashed and destroy- 
ed, and many other parts of the plalntlfE's automobile were Injured, damaged, 
and destroyed. 

"That the plaintiff's said automobile was damaged by the collision, and 
was hit with the defendant's automobile truck, by and through the careless- 
ness and négligence of the driver of said truck, not ha\'ing a license, and 
by reason of his not giving to the plaintiff and his automobile the right of 
way in turning into Glen street, and by running into the plaintiff's automo- 
bile without warnlng. 

"That the plaintiff's automobile was so damaged, and so many parts de- 
stroyed and Itroken, that it was totally useless to him, and he was prevented 
from uslng the same in his business for a long time thereafter. 

"ïbat the plaintiff has been damaged In the sum of .?500 for the costs and 
expenses of procuring parts and repairing the said automobile and by belng 
deprived of the use thereof in his business. 

"That the plaintiff was free from contributory or any négligence whatevcr, 
and the whole damage to the said autoniobile was caused wholly by the 
carelessness and négligence of the defendant's said chauffeur as herelnbe- 
fore stated." 

Il is seen there is no allégation that there was any willfulness or 
malice, or that defendant's son intentionally or knowingly or willfully 
ran into or against the plaintiff's automobile. If defendant's son ran 
into Mr. Selleck's automobile knowingly, when he could hâve pre- 
vented it by due care, and did not exercise such care, or if he intend- 
ed to do what he did do, there being no compelling necessity, then the 
act was willful and malicious within the meaning of the Bankruptcv 
Act (Act July 1, 1898, c. 541, 30 Stat. 545). But this was not alleged, 
and we may assume was not proved, as it was unnecessary to a cause 
of action for négligence. There is no claim that proof of such acts 
was given on the trial. We may assume that defendant's son was 
driving this automobile truck ; that he was driving it negligently, and 
negligently allowed it to run into or against the plaintiff's automobile, 
not — 

"giving to the plaintiff and his automobile the right of way on turning into 
Glen street, and by runniug Into the plaintiff's automobile without warnhig." 

It seems that the defendant's son was driving the auto truck south 
along Glen street ; that plaintiff, coming along Bacon street, which in- 
tersects that street at right angles, sounded his horn and turned into 
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Glen Street ahead of defendant's truck, and kept his car in the proper 
position as ncar tlie right-hand side of Glen street as he could, and pro- 
ceeded southerly; and that defendant's son carelessly and negligently 
allowed the truck he was driving to run into the plaintiff's car from 
the rear. It might hâve been donc purposely and it may hâve been 
donc purposely, and, if so, maliciously; but there is no allégation of 
purpose so to do, or of malice in so doing. There is no allégation 
defendant's son believed he would run into the plaintiff's car, or had 
reason to think he would. He was running the truck too rapidly, 
surely, for he overtook the plaintiff's automobile and ran into and 
damaged it. Careless driving, without malice and purpose or intent 
to do injury, or run into another car, would accomplish ail this. Wan- 
ton and reckless conduct — that is, acts done with an utter disregard of 
the rights and safety of another or of his property — may constitute 
willful and malicious injury to the person or property of another. 
But we hâve no such allégation hère, and no facts are stated in the 
complaint showing such conduct. 

[1] 1. Négligent acts may do injury to the person or property of 
another. There are différent degrees of négligence, and at least two 
kinds of négligence — mère négligence, for the conséquence of which 
the négligent person is responsible, and for the conséquence of which 
he must respond in damages; and "willful neglect," or "willful négli- 
gence," for the conséquences of which the guilty person is responsible, 
and for the conséquences of which he must respond in damages. But 
a charge of négligence merely does not imply or impart malice, or 
willfulness, or conscious purpose to do injury, or that there was "will- 
ful neglect," as defined in the law. A charge of willfulness is not 
maintained by proof of mère négligence. Girard Goal Go. v. Wiggins, 
52 111. App. 69, 74. A person doing an affirmative act is usually con- 
scious of the fact that he is doing the act, and if he omits to do an act 
which it is his duty to perform he is usually conscious of the omis- 
sion; but this is far from showing knowledge that the act done or 
act omitted would resuit in damages or injury to another, and is far 
from showing conscious purpose or intent to do injury to the person or 
property of another. In 40 Gyc. 947, 948, the law is thus stated, citing 
numerous cases : 

"Willfulness and négligence are, it bas been said, the opposites of each 
other ; the one signlfylng the présence of purpose, the other its absence. 
Nevertheless the tenn 'willful négligence,' or 'neglect,' hn.s come to bave a 
settled signification In the law, and has been detined as that degree of neg- 
lect arlslng W'iiere there Is a reckless indifférence to the safety of hunian llfe, 
or an intentlonal failure to perform a manifest duty to the public, In the 
performance of which the public and the party Injured had an interest. To 
constitute a willful Injury, the act which prodvieed it must bave been inten- 
tlonal, or must hâve been done under such drcunistances as to évince a 
reckless disregard for the safety of others, and a willinguess to inHict the 
Injury eomplained of." 

In 40 Gyc. 947, "willfulness," in its application to négligence, is 
defined as: 

"An entire absence of care for the llfe, the person, or the property of others, 
Bucli as exhlbits a coiiscioui Indifférence to conséquences." 
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Numerous cases are cited. 

[2] 2. This judgment against Cunningham, the bankrupt, was a 
provable debt. Section 63 of Bankruptcy Act (Comp. St. 1916, § 
9647), says: 

"Debts of the bankrupt may be proved and allowed against hls estate 
whlch are (1) a flxed llabllity, as evidenced by a judgment or an instrument 
in writlng, absolutely crwing at the time of the fillng of the pétition against 
him." 

This was a fixed liability, and evidenced by the judgment referred 
to, and was absolutely owing at the fime the pétition was filed. 

[3, 4] 3. The bankrupt will be released from this debt evidenced by 
this judgment, if he is discharged in bankruptcy, as it is not within 
the exception of section 17 of the Bankruptcy Act (Comp. St. 1916, 
§ 9601), not being a liabiHty "for willful and malicious injuries tO' 
the person or property of another," viz. Selleck, and thereîore this 
court may enjoin the judgment creditor from enforcing it against the 
bankrupt or his estate, except in the usual way, by proving and fil- 
ing his claim; that is, may enjoin the plaintiff in that judgment and 
the sheriflf from enforcing a body exécution until the question of dis- 
charge is determined. We hâve already discussed the nature and 
character of the judgment and of the claim on which founded, and 
hâve arrived at the conclusion that the claim or liability was for sim- 
ple négligence, and not "willful négligence," and not a liability for 
willful and malicious injuries to the property or person of Mr. Sel- 
leck, the judgment creditor. 

This conclusion is also sustained by the following authorities : 

In Matter of Grout, 33 Am. Bankr. Rep. 789, 88 Vt. 318, 92 Atl. 
646, Ann. Cas. 1917A, 210, judgment by default was entered on a 
complaint charging that the défendant assaulted the plaintiflf's wife 
by recklessly, carelessly, and negligently running into her and knock- 
ing her down; but there was no allégation that the act was inten- 
tional, willful, or malicious, and it was held that the daim on the 
judgment was barred by the discharge in bankruptcy. The alléga- 
tion of the complaint was that, while the plaintiflf's wife — 
"was walking with due care and prudence on a sidewalk in a public street,. 
the défendant recklessly, carelessly, and negligently ran into the said Lilla 
M. Nason and knocked her down." 

The court said: 

'•Thèse déclarations allège that tlie défendant recklessly, carelessly and 
negligently ran into the plaintiff wife and knocked her down. There is no 
allégation that this was done intentionally, willfuUy, or maliciously. There 
is nothing in the nature of the violence alleged that indicates intention or 
malice. There is no allégation of accompanying language characterizing the 
act as malicious. The addition of the word 'recklessly' to the terms more 
commonly used does not change the nature of the uUegaticrti. The character- 
ization of ttie defendant's acts is doubtless intensifled, but it still remains 
a charge of négligence. In sufCering a default, the défendant conceded nothing 
beyond this, and nothing more can be implied from the judgment. 

"One can be liable in a civil action for direct violence to the person of 
another, without there having been malice, or intention to injure, or an in- 
tention to do the act which caused the Injury. Judd v. Ballard, 66 Vt. 668,. 
30 Atl. 9G." 
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In Matter of Madigan, 41 Am. Bankr, Rep. 770, 254 Fed. 221, it 

îs held: 

"A Judgment of a state court for négligence due to the reckless drlving of 
an automobile Is a debt dlschargeable in bankruptcy." 

In Jefïerson Transfer Co. v. HuU, 40 Am. Bankr. Rep. 844, 847, 
166 Wis. 438, 442, 166 N. W. 1, 2, a judgment was obtained for dam- 
ages — 

"upon a cause of action for [defendant's] negligently running hls automobile 
on the hlghway, so tbat It collided wlth and serlously injured a taxicab be- 
longing to the plaintlff." 

The défendant was subsequently discharged in bankruptcy, and it 
■was held by the Suprême Court of the state of Wisconsin that the 
claim on the judgment was dischargeable and discharged. The court 
said : 

'•ïhe plalntlffs claim, having been reduced to Judgment prlor to the com- 
mencement of the bankruptcy proceedings, was a provable debt under sec- 
tion 63 of the Bankruptcy Act, although It was a judgment for a tort ; it is a 
fixed llabillty, evidenced by a judgment absolutely owlng at the tirae of the 
flling of the pétition, and hence answers the calls of the flrst subdivision of 
the section liust dted. 1 Remington on Bankruptcy, $ 680, and cases cited; 
7 C. J. p. 299, I 480. 

"IV. Being a provable debt, It is dlschargeable unless It cornes within the 
exceptions named In section 17 of the Bankruptcy Act, subd. 2, which ex- 
cepts from the opération of a discharge liabllities for obtainlng money under 
false prêteuses or false représentations, or wlUful and maliclous injuries to 
the persons or property of another. The jud?ment in question was simply a 
judgment for damages resulting from a négligent act. It is not claimed or 
shown that the act was willful or maliclous; hence the debt wlll be dis- 
charged If the bankrupt be granted a discharge. 7 O. J. p. 398, § 708; 3 
Remington on Bankruptcy, | 2740, and cajses cited." 

So far as the Suprême Court of the United States has spoken on 
the subject, it leads to the conclusion that the act must be one which 
necessarily causes injury, and must be done intentionally, and donc 
with a willful disregard of what the person doing the act knows to 
be his duty. Thus in Tinker v. Colwell, 193 U. S. 473, 487, 24 Sup, 
Ct. 505, 509 (48 L. Ed. 754), the court said : 

"In United States v. Reed [C. C], 86 Ped. Rep. 308, it was held that malice 
consisted in the willful dolng of an act which the person dolng it knows is 
llable to Injure another, regardless of the conséquences; and a mallgnant 
spirit or a spécifie intention to hurt a partlcular person Is not an essentlal élé- 
ment. Upon that princlple, we think a willful disregard of what one 
knows to be hls duty, an act which Is against good morals and wrongful in 
and of itself, and which necessarily causes injury and is done Intentionally, 
may be sald to be done willfully and mallciously, so as to corne wlthln the ex- 
ception." 

This was quoted and approved by the Suprême Court in Mcintyre 
V. Kavanaugh, 242 U. S. 138, 141, 37 Sup. Ct. 38, 61 U Ed. 205. 
The one case was dealing with criminal conversation with another 
man's wife, and the other with conversion of property. In Tinker 
V. Colwell, 193 U. S. at page 489, 24 Sup. Ct. 510 (48 L. Ed. 754), 
the court, spejiking of négligent acts, said : 

"It is not necessary, in the construction we give to the language of the ex- 
ception 1& the statute, to hold that every willful act which Is wrong implie» 
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malice. One who negligently drives through a erowded thorouglifare, nnd 
negligently nins over an indlvidual, would not, as we suppose, be withln ^he 
exception. True, he drives negligently, and that is a wrongful act; but he 
does not intentionuUy drive over the indlvidual. If he intentJonally did drive 
over hira, It would certainly be malicioua." 

This language plainly indicates the opinion of the Suprême Court 
on a State of facts such as we hâve hère. In the instant case the de- 
fendant's son drove the auto truck negligently; but there is nothing 
to show that he drove it into Mr. Selleck's car intentionally, or that 
he purposed or intended to strike it at ail, or was conscious in advance 
that he would run into it. This cannot be presumed, and there is 
nothing in the complaint in that action or in this record which would 
justify the inference, or a holding that the son of this bankrupt, in 
driving the car negligently, drove it against Mr. Selleck's car inten- 
tionally, or was conscious in advance of hitting it that the truck 
would collide therewith. 

I think it clear that the judgment of Mr. Selleck against the bank- 
rupt is a provable claim, and one from which a discharge in bank- 
ruptcy will be a release. Therefore the plaintifif should be enjoined 
from issuing or enforcing an exécution against the person or property 
of the bankrupt pending his application for a discharge and until the 
détermination of that question. If a discharge is applied for and 
granted, and Mr. Selleck is made a party to the bankruptcy proceed- 
ings, that is, if his judgment is duly scheduled by the bankrupt, 
whether Mr. Selleck proves his claim or not, and he is duly notified 
of ail proceedings, and thereafter attempts to enforce his said judg- 
ment, the discharge can be set up and pleaded as a bar. It should 
be added that the allégation that Cunningham's son was driving the 
truck without a license was not an issue on the trial of the case, as 
it was withdrawn from' the considération of the jury, and a writ- 
len stipulation to that effect has béen filed in this court. 

There will be an order for an injunction accordingly. 



In re GRAFTON GAS & ELECTRIC T.IGHT CO. In re GRAFTON TRAC- 
TION CO. In re GRAFION LIGHT & POWER CO. 

(District Court, N. D. West Virginia. November 16, 1918.) 

No. 594. 

1. Bankruptcy <S=>43 — Volunt.^ry Bankrupts — Electric Companies. 

A corporation or)eratlng a plant to générale and sell eleetrieity is not 
wltbin the exception to Bankruptcy Act, § 4a (Comp. St. 1916, § 9588), de- 
claving finy person, exceptlng certain corporations, entitled to the benettts 
of the act as a voluntary bankrupt. 

2. Bankruptcy <S=>4.3 — Voluntary Bankkupts — Street Railways— "Rail- 

EOAD." 

Ordlnarily at least an electric street railway is not a "railroad," wltbin 
Bankruptcy Act, § 4a (Comp. St. 1916, § 9.588), exceptlng railroad corpora- 
tions from those -which may become voluntary bankrupts. 

[Ed. Note. — For other définitions,' see Words and Phrases, First and 
Second Séries, Railroad.] 

^z:sFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indejes 
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3. Bankruptct ®=5217i^ — Stating Suits in State CouRTa. 

Order in bankruptcy court, staying creditors froin prosecuting thelr 
suits in State courts against baukrupt to ascertain and euforce liens on 
banknipt's property, are authorlsied by Bankruptcy Act, § 11 (Comp. St. 
1916, § 95^). 

4. Bankruptcy cg=520(l) — Exclusive Jurisdiction. 

The bankruptcy court's jurisdiction in administration of tlie estâtes 
of banUrupts is essentially exclusive. 

5. Bankruptct iS=>20(2)— Voluntary Proceedings — Exclusive Jurisdiction 

— Receiver in State Court. 

The bankruptcy court's exclusive jurisdiction is not affected in case 
of voluntary banliruptcy by the fact that more than four months before 
institution of the proceedings a receiver was apiwinted in a suit against 
a bankrupt in a state court. 

6. Bankritptcy <S=>2(M1) — Liens — Conflicting Jurisdiction. 

The bankruptc-j' court should not remit to the state court the right 
to admlnister, where there is reasonable ground to believe there will be 
a surplus for unsecured creditors, or where division between lien creditors 
as to method of administration is inévitable. 

In Bankruptcy. In the matters of the Graf ton Gas & Electric L,ight 
Company, bankrupt, the Grafton Traction Company, bankrupt, and 
the Grafton Light & Power Company, bankrupt. Fleard on motions 
of state court receivers and others to vacate injunction and appoint- 
ment of trustée. Motions overruled, stay of trustée vacated, and 
trustée and référée directed to proceed. 

T. S. Riley and John J. Coniff, both of Wheeling, W. Va., and 
Warder & Robinson, of Grafton, W. Va., for bankrupts. 

G. W. Ford and A. W. Burdett, both of Grafton, W. Va., and Geo. 
W. McClintic, of Charleston, W. Va., for opposing creditors. 

DAYTON, District Judge. Thèse three local corporations bave 
each filed pétitions and been adjudicated voluntary bankrupts. 

The first named was incorporated for the purpose of manufacturing 
and supplying electricity for light, beat, and power; the second for 
the purpose of operating a city street railway; and the third to (1) 
acquire, lease, own, maintain, build, and operate lines of street and 
interurban railways; (2) acquire water, coal, oil, gas, electric, steam, 
and other light, beat, water, and power plants; (3) acquire, own, and 
operate téléphone and telegraph lines and exchanges ; (4) acquire coal, 
cil, gas, and other minerai lands, and manufacture, ship, and sell their 
products; (5) produce light, water, steam, beat, electricity, oil, gas, 
and power of ail kinds, and sell the same ; (6) lease and purchase ease- 
ments over streets, etc., lay and erect pôles, lines, and pipes to trans- 
port light, beat, oil, etc., and to operate téléphoné and telegraph lines, 
and street and interurban railways for transportation of passengers, 
mail, freight, and express matter; and (7) to acquire, lease, and own 
property, real, personal, and mixed. 

Tbis latter company by deeds bas taken over and into its posses- 
sion the property of the first two named companies. Its principal 
stockholder assumed paynent of their debts, but bas not paid them. 

®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Judgments hâve beeh rendered against the first named for an aggre- 
gate of more than $27,000, and it acknowledges itself to owe unse- 
cured debts aggregating more than $116,000; against the second named 
company judgments hâve been rendered aggregating more than $71,- 
000, and unsecured debts are , outstanding against it of over $173,000; 
while against the third judgments hâve been rendered for an aggre- 
gate of over $21,000, a bond issue of $300,000 is outstanding, and over 
$17,000 of unsecured debts. In addition to ail this an unsecured debt 
of over $3,000 exists against the three companies jointly and over 
$2,300 of taxes are in arrear upon the properties. Thèse facts are 
disclosed by the schedules filed, which state the assets of the first and 
second companies to be nothing, by reason of their conveyances of 
February 28, 1914, to the third, and those of the third to be $400,000, 
<:onsisting of its electric plant, something over six miles of electric 
Street railway in the city of Grafton, its equipment, etc., and of certain 
real estate in that city. 

The Allis-Chalmers Manufacturing Company, a judgment creditor 
in a sum of over $900, has instituted its equity suit to enforce its 
lien against the property of the first company (the Gas & Electric), 
conveyed by it to the third, and the city of Grafton, a judgment cred- 
itor in a sum in excess of $4,000, the Citizens' National Bank of 
Charleston, a judgment creditor in a sum in excess of $11,000, and 
the Ferris Bridge Company, whose interest is not disclosed by the 
pétitions and schedules, hâve instituted like suits against the second 
company (the Traction). Thèse four suits hâve been consolidated, 
are pending in the circuit court of Taylor county, and receivers hâve 
been appointed therein, and placed in possession of the properties now 
vested in the third company since the conveyance of February 28, 
1914. The order of adjudication entered in the third named cause 
•enjoined thèse creditors from the prosecution of their suits until 
this court's further order, and the référée to whom the causes were 
referred has appointed a trustée to take charge of the properties from 
the custody of the state court receivers. To vacate the injunction 
granted by the court, and the appointment of the trustée by the 
référée, pétitions hâve been filed and motions made by the state court 
receivers, the Citizens' National Bank of Charleston, and the city of 
•Grafton. 

Thèse pétitions hâve given rise to questions which I hâve studied 
long and earnestly, and which hâve perplexed me greatly. In the con- 
clusion I hâve reached I désire frankly to say that I still entertain 
grave doubt, and regret we hâve no provision of fédéral law whereby 
such questions could be certified direct to the appellate court for its 
authoritative détermination. I désire to express my appréciation of 
the lahor and industry incurred by counsel on both sides in the prép- 
aration and présentation of the very admirable briefs filed by them 
to aid me in the décision. 

[1, 2] The first question that arises is: Did I err in adjudicating 
thèse companies, either one of them, and especially the last one, bank- 
rupt? The Bankruptcy Act (Act July 1, 1898, c. 541, § 4a, 30 Stat. 547 
,[Comp. St. 1916, § 9588]) provides: 
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"Any person, except a municipal, railroad, insurance, or banl^ing eoniora- 
tion, shall be entitlecl to tlie benelits of tlils Act as a voluntary bankrupt." 

The business of the first company was unquestionably that of oper- 
ating a plant to générale and sell electricity; that of the second, to 
construct and operate a street railway; that of the third, to combine 
and operate both. In addition to the above provision of the Bank- 
ruptcy Act, and before its amendment in 1910, it had been held that 
in involuntary proceedings an electric light corporation could be ad- 
judged bankrupt. In re Charles Town Light & Power Co. (D. C.) 
183 Fed. 160, affirmed by the Circuit Court of Appeals for this cir- 
cuit in Charles Town Light & Power Co. v. Delone, 184 Fed. 986, 
106 C. C. A. 488. There can be no question, therefore, that the first 
company was prôperly adjudicated. 

As to the second, the trouble cornes hère: Is a "street railway"' 
operated by electricity within the meaning and intent of the word 
"railroad" used by the Bankruptcy Act? If so, then it is clear the 
second named company was improperly adjudicated. Finally, if a 
company manufacturing and selling electricity can be adjudicated, 
while a company operating a street railway by electricity cannot,, 
what is to be done with a company like the third hère, which is doing 
both? I can find no answer to thèse questions in any adjudicated 
case construing this particular section of the Bankruptcy Act. As 
to the question whether the word "railroad," by légal construction 
generally applied, shall include street railways, the authorities, state 
and fédéral, are in hopeless confusion. I am therefore left, so far as 
I can see, to construe the meaning of this word "railroad," as used 
in this section, as a question of first impression. Doing so, I hold 
it does not include electric street railwsiys. 

I am led to this conclusion (a)' because I believe Congress, by the 
amendment of this section in 1910 (Act June 25, 1910, c. 412, 36' 
Stat. 839), in clause "b," whereby it eut out the words "corporation 
engaged principally in manufacturing, trading, printing, publishing,. 
mining or mercantile pursuits" (Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 
797), allowing such to be adjudicated involuntary bankrupts, and sub- 
stituting the words "moneyed, business or commercial corporation 
except a municipal railroad, insurance or banking corporation," and 
by its amendment of clause "a" of this section, whereby it removed 
the inhibition of any corporation to be adjudged voluntary bankrupt,. 
and provided, instead, that ail could be "except municipal, railroad, 
insurance or banking" ones, had two purposes in view : First, to< 
obliterate ail distinctions between voluntary and involuntary proceed- 
ings in their relation to the liability of corporations, other than the 
ones excepted, to be declared bankrupt; second, to broaden out and 
more clearly define the application of the Bankruptcy Act, so as to 
include ail corporations, as to which there were no spécial reasons. 
for exception. Spécial reasons why municipal, insurance, and bank- 
ing ones should be so excepted are obvious. So, too, such reasons 
can easily be conceived why the ordinary railroad transportation 
lines should also be excepted. They, as said by Justice Lamar in; 
Omaha Street Ry. v. Int. Corn. Comm., 230 U. S. 336, 33 Sup. Ct- 
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891, 57 L. Ed. 1501, 46 L. R. A. (N. S.) 385, "are constructed on the 
companies' own property. The tracks extend from town to town and 
are usually connected with other railroads, which themselves are fur- 
ther connected with others, so that freight may be shipped, without 
breaking bulk, across the continent. Such railroads are channels 
of interstate commerce." 

Thèse spécial reasons for exception do not ordinarily exist in the 
case of Street railways. The vast majority of them are purely local 
institutions, like the one hère, not in any way concerned with 
interstate commerce. Such are, again quoting Justice Lamar, "laid in 
streets as aid to street trafific, and for the use of a single community, 
even though that community be divided by state Unes, or under dif- 
férent municipal control. When thèse street railroads carry passen- 
gers across a state line, they are, of course, engaged in interstate 
commerce, but not the commerce which Congress had in mind when 
legislating in 1887. Street railroads transport passengers from street 
to street, from ward to ward, from city to suburbs ; but the commerce 
to which Congress referred was that carried on by railroads engaged 
in hauling passengers or freight 'between states,' 'between states and 
territories,' 'between the United States and f oreign countries.' " 

In so holding such purely local street railway corporations to be 
liable to bankrupt adjudication, I freely admit we are embarrassed 
by the fact that a modem tendency is to extend thèse electric Unes 
for long distances through différent towns and communities, and it 
may be through différent states, which long lines, when operating 
in the several towns through which they pass, do so like the small 
local street ones, but in operating from town to town do so upon the 
methods of the regular steam railroads. It may be such corporations, 
operating thèse longer lines, should be excepted from bankruptcy 
jurisdiction for the same reasons that steam railroads are; but I am 
not called on hère to pass upon that question and express no opinion 
as to it. The corporation hère is purely local, operating a short line 
over the streets of a single town or community. In short, my study 
of the Suprême Court's rule of construction, enunciated in the Oma- 
ha Case, above cited, constrains me to the conclusion that a clear 
distinction ordinarily exists between "railroads" and "street railways" ; 
that, ordinarily, the latter are subject to bankruptcy jurisdiction, sub- 
ject, however, to possible exceptions giowing out of exceptional ex- 
isting conditions. 

[3-8] Having concluded that ail three of thèse companies were 
properly adjudicated bankrupt, a second question arises, which, al- 
though not new, in this case to me is particularly perplexing. How 
far should this court go toward assuming exclusive jurisdiction 'in the 
administration of thèse three estâtes; or, stated conversely, how far 
is it justified in either allowing or calling upon the state court to as- 
certain the liens existing against them and to enforce payment thereof 
out of such assets? 

That the order staying the prosecution of thèse suits was justified 
seems apparent, and was based upon section 11 of the Bankruptcy 
Act (Comp. St. 1916, § 9595). Under it a stay of at least 12 months 
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after adjudication is provided for. In thèse cases it is admitted that 
many months ago the four suits were instituted in the state court, 
that they hâve been there Consolidated, receivers therein appointed 
who hâve taken possession of the properties, référence to a master 
to ascertain liens has been had, and much cost incurred. 

Prior to the amendment of 1903 of the Bankruptcy Act, the cases 
of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, 
and Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 h. Ed. 128, 
clearly appHed the gênerai rule applicable in other cases of conflict- 
ing jurisdiction, that the court first assuming jurisdiction, and taking 
possession of the assets, should retain it. Thèse cases were decided 
December 1, 1902. On February 5, 1903, Congress amended the Bank- 
ruptcy Act by providing that acts of bankruptcy would exist if a per- 
son, "being insolvent, applied for a receiver or trustée for his prop- 
erty or because of insolvency a receiver or trustée has been put in 
charge of his property under the laws of a state, of a territory, or of 
the United States" (Comp. St. 1916, § 9587). In May following the 
Suprême Court handed down its décision in Re Watts, 190 U. S. 1, 
23 Sup. Ct. 718, 47 L. Ed. 933, in which, construing the effect of this 
amendment, it holds : 

"1. The .iurlsdiction of the courts In banki-uptcy in the administration of 
tlie affairs of insolvent persons and corporations is es-sentlally exclusive. 

"2. Tlie gênerai rule as between courts of concurrent jurisdiction Is that 
property already in possession ot the receiver of one court cannot rightfully be 
taken froni him witliout the court's consent by the receiver of anotlier court 
appointed in a subséquent suit, and although that rule has only a qualifled ap- 
plication when wlnding up proceedings in a state court are super.seded by pro- 
eeedings in bankruptcy, it obtains as a rule of comity, and its considerate ob- 
servance is adéquate to avert collisions between fédéral and state courts." 

This ruling, that the bankruptcy court's jurisdiction is essentially 
exclusive, has been since reiterated in many cases. Roger v. Levert 
Co., 237 Fed. 737, 150 C. C. A. 491 ; In re Mullings Clothing Co., 
238 Fed. 58, 151 C. C. A. 134, L. R. A. 1918A, 539; Orinoco Iron Co. 
V. iMetzel, 230 Fed. 40, 144 C. C. A. 338; Commercial Trust & Sav- 
ings Bank v. Busch-Grace Produce Co., 228 Fed. 300, 142 C. C. A. 
592; State of Missouri v. Angle, 236 Fed. 644, 149 C. C. A. 640; 
Pollack V. Meyer Bros. Drug Co., 233 Fed. 861, 147 C. C. A. 535 ; 
In re I/)uis Neuburger, Inc., 240 Fed. 947, 153 C. C. A. 633. The Su- 
prême Court, in United States Fidelity & Guaranty Co. v. Bray, 225 
U. S. 205, 32 Sup. Ct. 620, 56 L. Ed. 1055, has confirmed this ruling 
in its Watts Case in fuller and more spécifie terms. It there says: 

"A distinct purpose of the Bankruptcy Act is to subject the administration ot 
estâtes of bankrupts to the control of tribunals having authorlty and charged 
with the duty of proeeeding to final settlement and distribution in a summary 
way, as are bankruptcy courts, llnder the Bankruptcy Act, the jurisdiction of 
the bankruptcy court in ail proceedings in bankruptcy is intended to be ex- 
clusive of ail other courts ; such proceedings include matters of administra- 
tion, such as alïowance and rejection of claims, réduction of the estate to 
money and its distribution, préférences and priorities to be accorded to claims 
and supervision and control of the trustée." 

Under the authorities cited, and especially this last Suprême Court 
one, it is difficult to perceive where much opportunity or right to ex- 
253 F.— 43 



674 253 FEDERAL REPORTER 

ercise comity toward state court jurisdiction longer exists in the ad- 
ministration of the estâtes of bankrnpts. 

Turning to the décisions of the Circuit Court of Appeals for this 
circuit, we find that court in the case of New River Coal Land Co. 
V. Rufifner Bros., 165 Fed. 881, 91 C. C. A. 559, held (a) the jurisdic- 
tion of the bankruptcy court, if appealed to within four mônths, to 
be exclusive, and (b) that it was a question of sound discrétion for 
it to détermine whether the state court would be stayed or permitted 
to administer. In Bank of Andrews v. Gudger, 212 Fed. 49, 128 C. 
C. A. 505, it was held that the exclusive jurisdiction of the bank- 
ruptcy court could be assumed more than four months after the in- 
stitution of the state court cause, upon certain then existing conditions. 
Bank of Dillon v. Murcheson, 213 Fed. 147, 129 C. C. A. 499, affirmed 
the exclusive jurisdiction and the discretionary right to allow the 
state court to administer in the exercise of comity, but discouraged 
the exercise of it. 

In Graham v. Davy-Pocahontas Co., 238 Fed. 488, 151 C. C. A. 
424, it was held that the bankruptcy court is not deprived of its ex- 
clusive jurisdiction, altfeough the sole act of insolvency charged is the 
appointment of a receiver by a state court in a suit more than four 
months old; the appointment of the receiver by it having been made 
within four months of the institution of the bankruptcy proceeding. 
This case, it seems to me, is important, because of its beari.ng upon the 
constantly assumed position taken by counsel interested in maintain- 
ing the state court jurisdiction in this class of cases, that the four 
months period is cointrolling and if the state suit has been pending and 
a receiver has been appointed more than that length of time the bank- 
ruptcy court should not take over the estate and administer it, but 
allow the state court to do so. In this Graham Case it is held, if I 
interpret aright, immateriaJ how long the state court suit has been 
pending, but in the exceptional case where one is sought to be forced 
into involuntary bankruptcy alone on the ground of the appointment 
of a receiver such appointment must hâve been within four months, 
because the act requires some act of bankruptcy to hâve been com- 
mitted within four months bef ore involuntary proceedings can be main- 
tained at ail. No such condition can ever arise in a voluntary pro- 
ceeding; therefore, in such cases, I am constrained to believe the 
"four months period" has no relevancy whatever. 

Finally, in Union Electric Co. v. Hubbard, 242 Fed. 248, 155 C. C. 
A. 88, it was held substantially to be an abuse of sound discrétion for 
the bankruptcy court to remit to the state court the right to admin- 
ister (a) when there exists any reasonable ground to believe there will 
be a surplus after payment of liens, or (b) where there is any divi- 
sion of agreement among lienholders as to the method or tribunal 
of administration. I decided this Union Electric Co. Case, and also 
the U. S. Fidelity & Guaranty Co. v. Bray C^-se, supra, in the court 
below. They are two examples of where I undertook to extend com- 
ity in bankruptcy administration and was held not warranted in doing 
so. I frankly say the clear reasonings of Judge Boyd, speaking for 
the Circuit Court of Appeals in the Bray Case, of Justice Van De- 
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vanter, speaking for the Suprême Court in the same case, and Judge 
Smith, speaking for the Circuit Court of Appeals in the Hubbard Case, 
hâve fully convinced me that I was not so warranted, and further 
hâve led me to the conclusion that this extension of comity should 
be sparingly exercised. 

Applying the rule laid down in the Hubbard Case by Judge Smith 
to the facts hère, I am not prepared to hold that there exists no rea- 
sonable ground to believe that the unsecured creditors can realize 
nothing from the assets of thèse companies. It is strongly insisted 
that such is the case, and it may be so. Yet the properties are val- 
uable. Leaving eut the gênerai bond mortgage, the extent and valid- 
ity of which as a lien is not disclosed fully, the secured debts or liens 
aggregate somewhat more than $119,000, while the unsecured debts 
aggregate more than $306,000. I do not feel myself justified in saying 
the holders of this large amount of unsecured indebtedness will be 
unable to realize anything. It is to be borne in mind that the state 
court has jurisdiction o.nly to ascertain and decree liens, as I under- 
stand the bills filed therein are only brought to enforce liens, not to 
dissolve the corporations, which can be donc in West Virginia only 
under certain conditions provided for by spécial législative acts. Fur- 
ther, it is to be remembered that the pendency of the bankruptcy pro- 
ceedings, and they cannot be dismissed against protest of creditors, 
renders inoperative any effort on the part of thèse unsecured creditors 
to secure liens by judgment or otherwise that would be provable as 
such in the state court proceedings ; and it is also to be borne in mind 
that the Circuit Court of Appeals has held in the Hubbard Case that — 

"The action of judieial tribunals of compétent jurisdiction cannot be indi- 
oated. or required In advance. If the property iu question should properly be 
turned over to the state court, it should l)e turneîl over wlthout réservation 
or condition as to the after judieial action of thiit court." 

But, aside from this, Judge Smith lays down in the Hubbard Case 
another limitation upon the exercise of this right to extend comity, 
to wit, where "there is any division or agreement among the lien cred- 
itors entitled as to the method or tribunal of administration." Enough 
has been disclosed to show that "division as to method of administra- 
tion" between thèse lien creditors is inévitable. The ségrégation of 
the property of thèse individual companies, now held as a whole by 
the third, and the fixing of the liens thereon will inevitably create bit- 
ter contest. 

Ail thèse things considered, much as I would welcome a release for 
this court from the labor involved in the administration of thèse in- 
volved estâtes, I am constrained to conclude that it cannot refuse the 
assumption of it. The motions made to dissolve the injunction, and 
to discharge the trustée, must be overruled, the order staying the trus- 
tée appointed by the référée from taking possession of the properties 
must be vacated, the order of the référée directing him to take such 
possession must be enforced, and the référée be directed in due course 
to proceed with the administration of thèse estâtes. 
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COCKER T. NEW YORK, 0. & W. RT. CO. 

(District Court, S. D. New York. June 15, 1918.) 

1. Courts <g=>274 — District of Suit — Oarriebs under Fédéral Contboi,. 

Suit against carrier while under fédéral control, brought, after promul- 
gation of and contrary to General Orders Nos. 18 and 18a of the Director 
General of Rallroads, in a county or district other than wliere the cause of 
action arose, or where plalntifC reslded when it accrued, wlU be dismissed. 

2. Action ®=368 — Stay or Tbial — Carrier Uni>eb Fédéral Control, 

Under General Order No. 26 of Director General of Rallroads, as to 
staying trial, on showlng that just Interests of government will be preju- 
diced by présent trial of action against carrier under fédéral control pend- 
ing in a eonnty or district other than where the cause of action arose or 
plaintifs then resided, but allowing a new action in the other county or 
district, stay dépends on the circumstances of each case; the primary 
considération being the situation of the government relative to railroad 
witnesses leaving their work. 

3. Action <®=68 — Stay of Trial — Carrier Under Fédéral Control. 

Under circumstances of case, heUd, trial of action agiiinst railroad, 
brought in Neve York, for injury, at Scranton, Pa., of a boy then residlng 
there, ghould be stayed, under General Order No. 26 of the Director Gen- 
eral of Railroads. 

Action by Charles Cocker, Jr., an infant under the âge of 14 years, 
by Charles Cocker, his guardian ad litem, against the New. York, On- 
tario & Western Railway Company. On motion to stay trial. Mo- 
tion granted. 

Watts, Oakes & Bright, of Middletown, N. Y., for ihc motion. 
William L. Schneider, of New York Cily (Hdwaixi j. McCfossin, 
of New York City, of counsel), opposed. 

MAYER, District Judge. This is a motion by the défendant to 
stay the trial of this action dviring the continuance of fédéral con- 
trol over the défendant Railway Company. The motion is made in 
view of General Order No. 26, issued by the United States Railroad 
Administration, acting by the Director General of Railroads. 

Several motions coming under General Orders 18, 18a, and 26 bave 
been disposed of by me from the bench without a written opinion, 
but I hâve stated orally my reasons for granting or denying motions, 
as the case may be. 

In this mémorandum, for the information of the bar, I shall deal, 
not only with the facts particularly applicable to this case, but shall 
restate what I hâve already endeavored to make clear in oral state- 
ments from the bench. 

It is unnecessary to review the législation which created the United 
States Railroad Administration and the office of Director General. 
Under the act certain authority was conferred upon the Director Gen- 
eral, and I shall assume that he had the power to make General Or- 
ders 18, 18a, and 26, and in such circumstances such General Orders, 
when and if lawfuUy made, bave the force and effect of law. Gen- 
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eral Orders 18 and 18a are prospective, and deal with actions there- 
after begun. Thèse orders are as follows: 

"United States Railroad Administration. 
"Office of tlie Director General, Wasliington. 

"April 9, 1918. 
"General Order No. 18. 

"Wliereas, the aet of Congress approved March 21, 1918, entitled 'An act to 
provide for the opération of transportation Systems while under fédéral con- 
trol,' provides (section 10) 'tliat carriers while under fédéral control shall be 
snbjeet to ail laws and liubilitles as common carriers, whether arising under 
State or fetleral laws or at common law, exeept in so far as may be incon- 
sistent with the provisions of thls act or with any order of the Président. 
* * * But no process, mesne or final, sliall be levied against any property 
under sueh fédéral control' ; and 

"Whereas, it appears that suits against the carriers for Personal injuries, 
frpight and damage daims, are being brought in stiites and jurisdictions far 
remote from the place where plaintiffs réside or where the cause of action 
arose, the cff(>ct thereof being that men operating the trains engaged in hauling 
war materials, troops, munitions, or supplies are required to leave their trains 
and attend court as witnesses, K.nd travel sometimes for liundrinis of miles 
from their work, necessitating absence from tlieir trains for days and some- 
times for a week or more, whieh practice is highly prejudidal to the just in- 
terests of the government and seriously interfères with the physical opération 
of the raili'oads, and the practice of suing in remote jurisdictions is not neces- 
sary for the protection of the rights or the just interests of plaintiffs : 

"It is therefore ordered, that ail suits against carriers while under fédéral 
control must be brought in the oounty or district where the plaintiff résides, or 
in the county or district where the cause of action arose. 

"W. G. McAdoo, Director General of Railroads." 

"United States Railroad Administration. 

"Office of the Director General, Washington. 

"April 18, 1918. 
"General Order No. ISa. 

"General Order No. IS, issued April 9, 1918, is liereby amended to read as 
follows : 

" 'It is therefore ordered that ail suits against carriers while under fédéral 
control must be brought In the county or district where the plaintilï rt^ided 
at the time of the acerual of the cause of action or in the county or district 
where the cause of action arose.' 

"W. G. McAdoo, Director General of Railroads." 

[1] It will be seen from the foregoing that this court will dismiss 
any case brought after a promulgation of the foregoing orders in a 
county or district elsewhere than where the plaintiff resided at the 
time of the acerual of the cause of action or where the cause of ac- 
tion arose. There is no difficulty in construing General Order No. 
18 as amended by General Order No. 18a. General Order 26 is as 
follows : 

"United States Railroad Administration. 
"Office of the Director General, Washington, D. C. 

"May 23, 1918. 
"General Order No. 26. 

"Whereas, the act of Congress approved March 21, 1918, entitled 'An aet to 
srovide for the opération of tran.sportatioxi syst<>ms wiiile under fédéral cou- 
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trol,' provides (section 10) 'that carriers while under fédéral control shall be 
subject to ail laws and liabilltles as comnion carriers, whether arislng under 
State or fédéral laws or at common law, except in so far as may be inconsistent 
with the provisions of this act * • • or wlth any order of the Président. 
* * * But no process, mesne or final, shall be levled against any property 
under such fédéral control,' and authorlzes the Président to exercise any of 
the powers by said act or theretofore granted him with relation to fédéral 
control through such agencies as lie mlght détermine ; and 

"Whereas, by a proclamation dated Mareh 29, 1918, the Président, acting 
under the Fédéral Control Act and aU other powers him thereto enabling, au- 
thorized the Director General, either personally or through such divisions, 
agencies, or persons, or in the name of the Président, to issue any and ail 
orders which may in any way be f ound necessary and expédient in connection 
with the fédéral control of Systems of transportation, railroads, and inland 
waterways as fully in ail respects as the Président is authorized to do, and 
generally to do and perform ail and singular acts and things and to exercise 
ail and singular the powers and duties which in and by the sald act, or any 
other act in relation to the subject hereof, the Président is authorized to do 
and perform; and 

"Whereas, It appears that there are now pending against carriers under 
fédéral control a great many suits for Personal injury, freight and damage 
elaims, and that the same are being pressed for trial by the plalntlffs in states 
and jurlsdictions far removed from the place where the persons alleged to 
hâve been injured or damaged resided at the tlme of such injury or damage, 
or far remote from the place where the causes of action arose, the eCect of 
such trials being that men operatlng the trains engagea in hauUng war ma- 
terials, troops, munitions, or supplies are required to leave thelr trains and 
attend court as witnesses, and travel sometlmes for hundreds of miles from 
their work, necessitating absence from thelr trains for days and sometimes for 
a week or more, which practlce is hlghly prejudlcial to the just interests of 
the government and seriously interfères with the physical opération of 
railroads, and the practlce of trying such cases during fédéral control in re- 
mote jurisdictions is not necessary for the protection of the rights or the just 
interests of plalntlffs: 

"It is therefore ordered that upon a showing by the défendant carrier that 
the just interests of the government would be prejudiced by a présent trial of 
any suit against any carrier under fédéral control, which suit is not covered 
by General Order No. 18, and which is now pending in any county or disti-ict 
other than where the cause of action arose or other than in which the person 
alleged to hâve been injured or damaged at that time resided, the suit shall 
not be tried during the period of fédéral control : Provlded, if no suit on the 
same cause of action is now pending in the county or district where the cause 
of action arose, or where the person injured or damaged at that time resided, 
a new suit may, upon proper service, be Instituted therein ; and if such suit 
Is now barred by the statute of limitations, or will be barred before October 
1, 1918, then the stay directed by this order shall not apply unless the défend- 
ant carrier shall stlpulate in open court to waive the défense of the statute 
of limitations in any such suit which may be brought before October 1, 1918. 

"This order Is declared to be necessary in the présent war emergency. In 
the event of imnecessary hardshlp in any case, either party may apply to the 
Director General for relief, and he will make such order therein as the cir- 
cumstances may require consistent wlth the public interest. 

"This order is not Intended in any way to impair or afCect General Order 
No. 18, as amended by General Order No. 18a. 

"W. G. McAdoo, Director General of Railroads." 

It will be noted that in both General Order 18 and General Order 
26 the preambles call attention to the fact that actions hâve been 
brought at places far remote from where plaintiffs réside or where 
the cause of action arose, with the resuit that necessary railroad men 
are required to travel "sometimes hundreds of miles," necessitating 
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absence fi"om their trains "for days and sometimes for a week or 
more." It is also stated that the practice of trying such cases dur- 
ing fédéral control "in remote jurisdictions" is not necessary for the 
protection of the rights or the just interests of plaintiiïs. 

[2] General Order No. 26 clearly indicates that the court is not ex- 
pected to act automatically, even if there were power to conipel it 
so to do, which, of course, would not be suggested, but that in each 
case, upon the facts shown, the court is to détermine whether "the 
just interests of the government would be prejudiced by a pres:ent 
trial" of the suit. 

It clearly was not the intention of the United States Railroad Ad- 
ministration to deprive those having claims against railroads of their 
day in court, nor to prevent, wherever possible, a speedy disposition 
of pending actions. Practically no case against a défendant railroad, 
whether in tort or in contract, can be satisfactorily tried without the 
présence in the courtroom, and consequently the absence from the 
railroad, of some one or more witnesses. The requirements of the 
railroad, in so far as it is concerned with the movement of war ma- 
terials and supplies, or any other part of its opération or administra- 
tion deemed important by the government, can easily be met by the 
trial judge so arranging and conducting his calendar as to ti«cessi- 
tate a minimum period of absence of railroad employés from railroad 
work. If, for instance, an accident occurred at the terminal of a rail- 
road in New York City, whether the case was brought in the United 
States District Court or in a state court, the railroad witnesses would 
necessarily be absent for such period of time as their présence would 
be necessary in the courtroom. To hold, under such circumstances, 
that the case should be stayed until after the expiration of fédéral 
control, would be, in efïect, to deprive the plaintiiï of his day in court. 

Similarly, in view of the quick communication between, for instance. 
Jersey City and the courthouse of this court, the trial of a case re- 
quiring the bringing over of witnesses from Jersey City would occupy 
very little more time, if any, of the railroad witnesses, than that which 
would be occupied if the witnesses were brought from the New York 
terminais of the Pennsylvahia, New York Central, or other railroads. 
The point is that in such cases it would be manifestly against the pur- 
pose and spirit of the order to stay trials of pending actions until the 
expiration of fédéral control, although as to trial on a particular 
date it may be well assumed that the trial judge will accommodate 
his calendar to the legitimate requirements and necessities of the rail- 
road. 

To illustrate with two cases which require différent treatment, the 
following examples, which were before me for considération, may be 
noted: In oné case the accident happened near Pittsburg, the plain- 
tif! resided in, or near Pittsburg, the railroad men were engaged in im- 
portant railroad service having to do with the movement of war ma- 
terials and troops, and obviously it would be prejudicial to the best 
interests of the government that the railroad should be required to 
bring thèse men to New York, when a trial could be had in the ap- 
propriate forum in Pennsylvania. In another case the accident hap- 
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pened at Perth Amboy, N. J., and the railroad witnesses were some 
three, four, or possibly five men employed at Perth Amboy, and wheth- 
er the case was tried in Newark or New York would make very Httle 
différence in time. In this case plaintiff was a railroad employé, and 
had suffered shocking injuries, which it is claimed fully incapacitat- 
ed him, and the case was well up on the calendar. To require such a 
plaintiff to start ail over again and bring his action in New Jersey, 
delaying him perhaps for many months, would be the kind of resuit 
which I am confident General Order No. 26 never contemplated. In 
cases of grave injury, speedy trials are important, to prevent the in- 
jured person from becoming a public charge, a resuit which imposes 
an additional burden upon the other members of the community. 

Counsel for the railroad company in many instances hâve deemed 
it necessary to produce in court ail of the members of the train crew, 
even though many of them know nothing concerning the accident; 
but this has doubtless been a necessary précaution to counteract any 
référence by attorneys for plaintiff as to the absence of some mem- 
bers of the crew. In every case where I hâve denied the motion for 
a stay, the attorney for plaintiff has stipulated that no référence will 
be made to the absence of any witness who, according to the state- 
ment of counsel for the railroad company, knows nothing about the 
accident. It is impossible to lay down a gênerai rule in this regard, 
but on the facts of each case as presented motions in proper cases 
can be denied upon appropriate conditions, and in dealing with the 
subject sensibly and practically there should be no real difiîculty in 
making such disposition in each case upon its own facts as may seem 
just and proper. 

The questions hère involved, in any event, are confined only to pend- 
ing actions, and from my point of view many éléments niust be taken 
into considération. Primarily there must be, of course, the situation 
of the government, which at this time requires first considération, 
and to whose necessities private rights must yield ; but, in addition, 
the position of the case on the calendar, the physical and financial con- 
dition of plaintiff, the number of witnesses for the railroad, the char- 
acter of the work in which they are employed, the probable length of 
the trial, and the distance from the place of employment of the rail- 
road employés to the court house, are ail matters which will bave a 
bearing on the question as to whether or not the action shall be stayed. 

In the foregoing I hâve not attempted to outline ail the possibilities 
which may arise, or ail of the considérations which may be relevant ; 
but I bave merely attempted to sketch certain broad considérations 
for the guidance of those concerned with this subject-matter. 

Coming, now, to the case at bar, it appears that the plaintiff is an 
infant about 14 years of âge, now suing by his guardian for an in- 
jury which occurred at Scranton, Pa., on Àugust 9, 1916. Plaintiff 
and his guardian then resided and now réside in Scranton, Pa. Four 
witnesses of the railroad are actively employed by it in its freight serv- 
ice, and are at présent engaged in moving coal, freight, munitions, and 
other wàf màterials at and in the vicinity of Mayfield Yard, in- Penri- 
sylvania. The most important branch of the défendant railroad at 
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this time is the one running from Cardozia, N. Y., to Scranton, Pa., 
over which are hauled many carloads of coal from the mines in Penn- 
sylvania, and in which freight service the railroad witnesses are en- 
gaged. The showing is well made that the absence of thèse em- 
ployés at this time would be serions, because défendant is shorthanded, 
owing to the large number of employés who hâve gone into the mili- 
tary service, or who hâve left to obtain positions at shipyards and 
other industries performing war service, for which larger compensa- 
tion is paid. The engineer, the fireman, the conductor, and one of 
the trainmen are ail necessary and material witnesses concerning the 
accident. 

Défendant further submits the affidavit of a physician to the ef- 
fect that, although the infant plaintiff's left leg haS been amputated 
above the knee, he is strong and robust, and his heart, lungs, and ab- 
domen are normal, and he is otherwise physically normal. Défendant 
also submits an affidavit from one O'Boyle, presumably an investi- 
gator, that he has seen the infant plaintifï, and called upon him with 
the physician, and that the boy is regularly attending school. 

In this case it is manifest that no one is dépendent for support 
upon the plaintiff, and he does not need any médical attendance. On 
the other hand, the showing made by the railroad indicates beyond 
question that the just interests of the government would be prejudiced 
by a présent trial of the action in this jurisdiction. An action can 
be promptly brought in Scranton, where plaintifï résides, and where 
the witnesses of défendant will be available at a minimum of incon- 
venience. 

[3] In such circumstances I am of opinion that the just interests of 
the government require that the motion should be granted. 

Motion granted. 

Addendum, 

Since writing the foregoing I note the opinion of Judge Manton, in 
Hamick v. Pennsylvania Railroad Co., 254 Fed. 748, filed June 14, 
1918. In that opinion I find agreement with the view expressed by 
me, supra, that each case must be considered on its own raerits. 



WASHINGTON WATER POWER CO. y. HARBAUGH. 

(District Court, D. Idaho, N. D. August 30, 1918.) 

No. 701. 

<. El-ECTBICITT <S:.»4 LiCBNSES RiOHT OF WaT — INDIAN BEBEKVATION REVO- 
CATION BT Patent. 

In View of the ruUng of the Seeretary ot Interior a llcense granted 
plaintiff pursunnt to Act Feb. 15, 1901, to malntain a power Une across 
the Cœur d'Alêne Indlan réservation, held not revoked by the grautlng 
of a patent under Act June 21, liXKi, to lands used as part of the right of 
way, thoiigh no réservation was contained thereln. 

2. Electricity ®=>4 — Licenses — Right of Way — Indian Réservation. 

A permit under Act Feb. 15, 1901, to construct a power Une over the 
Ooeur d'Alêne Indlan réservation, held a mère llcense révocable by the 

^=:3For other cases se* same toplc 6. KBT-NUHBER in ail Key-Numbwed Dlgests A Inde»* 
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Seeretary of Interior, together with a rlght of way for a téléphone llnê 
gra'nted to the same company under Act March 3, 1901, § 3; the latter 
being a mère incident to the Ucense. 

3. ElECTBICITT "©saé RiGHTS OF WAT — DTJTIE8 OF OWNEB. 

Where a patentée of public lands toolc same burdened by llcense for 
power line granted power company, held, that power company was en- 
titled to access uuder certain conditions prescribed to govem both 
parties. 

In Equity. Suit by the Washington Water Power Company, a cor- 
poration, against C. W. Harbaugh. Decree for plaintiflf. 

John P. Gray, of Cœur d'Alêne, Idaho, for plaintiff. 
C. H. Potts, of Cœur d'Alêne, Idaho, for défendant. 

DIETRICH, District Judge. [1,2] The défendant is the owner of 
160 acres of land in Kootenai county, Idaho, across which extends a 
high-tension power line owned and operated by the plaintiff. The 
léaid was formerly part of the Cœur d'Alêne Indian réservation, and 
while it was still tribal property the power line was constructed, under 
a permit granted by the Seeretary of the Interior on July 7, 1902, 
pursuant to provisions of Act Feb. 15, 1901, c. 372, 31 Stat. 790. Up- 
on the same pôles the plaintiff also maintains a téléphone line, used 
in connection with the maintenance and opération of the power line, 
the application for which was approved by the Seeretary of the In- 
terior April 15, 1902, under section 3 of the act of March 3, 1901 (31 
Stat. 1083, c. 832). After the construction of the power and télé- 
phone line, Congress made provision for the opening of the réser- 
vation, by Act June 21, 1906, c. 3504, 34 Stat. 335. Pursuant to the 
terms of this act, the land in question was allotted to one Sophia Chris- 
tene Mishell, an Indian, who died before final patent issued, and 
thereafter, on Fehruary 8, 1915, it was duly offered for sale, and the 
défendant, being the highest and best bidder therefor, became the 
purchaser. Patent in fee simple issued under date of August 18, 1915. 
The patent contains no notation of any kind referring to the power 
and téléphone line or the right of way therefor. The défendant had 
knowledge of the existence of the power line at the time he pur- 
chased, and apparently made no inquiry touching the rights or claims 
of the plaintiff company. After his purchase he inclosed the land with 
a fence, but left no gateways or other openings through which the 
plaintiff could enter' for the purpose of inspecting and repairing its line. 
He also plowed up. the land along the line. It is also alleged in the 
complaint that he declined to permit the plaintiff to patrol the line, 
and gave out and threatened that he would prevent it and its employés 
frorn going on the same. The plaintiff asserts a right of way extend- 
ing 50 feet upon either side of its line, and prays for an injunction 
restraining the défendant from interfering with its proper use of the 
right of way. 

It is not questioned by the défendant that the plaintiff duly pro- 
cured a right of way for the maintenance of a téléphone line, and a 
permit for the construction and maintenance of its power line, at the 
dates hereinbefore stated and pursuant to the provisions of the acts 
of Congress above cited. His contention is that the téléphone line is 

^59For otbar casw ■«« same topic & KEY-NUMBER lix ail Kay-Numbered DigesU & Indexe* 
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a mère incident of the power line, and that for the transmission line 
the plaintiff ne ver acquired anything more than a révocable license, and 
that tlie issuance of the patent ipso facto operated to revoke the license. 
It seems clear that the right acquired for the téléphone line was in 
the nature of an eascment, and that the right acquired for the main- 
tenance of a powcr line was in the nature only of a permit or license 
revocable at the will of the Secretary of the Interior. It is further 
true that the téléphone line is a mère incident of the transmission line. 
Hence the controlling question is whether the license or permit for 
the power line was revoked by the issuance of patent. In transactions 
between private individuals the gênerai rule is that a conveyance of 
the land by the licensor opérâtes to revoke the license, and ail rights 
and privilèges of the licensee terminate as of course. This principle, 
it seems, was for some time recognized by express rule of the Interior 
Department, as heing applicable to licenses granted under the act of 
February 15, 1901, but upon August 23, 1912, after considération, 
the conclusion was reached by the department that, "to effectuate the 
purpose of the statute, it is necessary that a permit once given should 
be superior to the rights of the subséquent patentée of the land until 
such time as the permit is duly revoked by the Secretary of the In- 
terior in the exercise of the express authority given by the statute." 
(Letter of August 23, 1912, to the Commissioner of the General Land 
OfRce, by Walter L,. Fisher, Secretary of the Interior.) In discussing 
the question, among other things, the honorable Secretary said : 

"The rule of private real property law under which such a license Is re- 
voked by the transfer of the fee-simple tltle has no application to elther the 
légal or the économie data wlth which Congress was deallng in this législa- 
tion, and therefore the intent to enact the said rule should not be imputed 
to Congress in the absence of clear implication of such intent." 

And again: 

"In view of the permanent character of the works authorized to be construct- 
ed under the act of February 15, 1!K)1, and the large Investment necessary to 
such construction, the statute ought not to be lnt«rpreted as glving a precarious 
tenure except in so far as clearly appears from the words used by Congress., 
After careful considération of the matter, I am of the opinion that the intent 
of Congress was to protect the public by retainlng In the hands of the Secre- 
tary of the Interior full control over water power development, through the 
device of making permits revocable at his discrétion. The statute author- 
ized, In more generous and comprehenslve ternis than had been used in any 
preceding statute, the development of water for domestic and public supply, ir- 
rigation, mlning, and power, and also the development and transmission OP 
electrieity. Its primary pùi-pose was to encourage development under un-' 
questioned public conti'ol. The former régulation, which provided that 'tho 
final disposai by the United States of any tract traversée by the permitted 
right of way is of itself, without further act on the part of the department, a 
revocation of the permission, so far as it afCects that tract,' was directly con- 
trary to the purpose of the statute as above interpreted. It discouraged de- 
velopment by making the tltle of the permitee subjec-t to that of the final 
patentée of the land occupied under the permit, and it abandoned ail attempt 
at public control as soon as the land was flnally disposed of." 

Accordingly, by express régulation, which was still in force at the 
time the défendant purchased the land and received his patent, it was 
provided that — • 
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"The final disposai by the United States of any tract traversed by a 
right of vvay pennitted uuder the said act shall not be construed to be a 
revocation of such permission in whole or in part, but such final disposai shall 
be deemed and taken to be subject to such right of way untll such permission 
shall hâve been speciflcally revoked in accordanc-e with the provisions of said 
act." 

It is to be admitted that the language of the act does not put the 
intent of Congress beyond ail doubt, but the reasoning of the honor- 
able Secretary as in part set forth in the foregoing extracts from his 
letter of August 23, 1912, is not without force, and besides, under a 
familiar rule, some weight is to be accorded to the practical construc- 
tion given to a doubtful statute by a high administrative ofiicer. The 
view is therefore adopted that the issuance of the patent to the de- 
fendant did not revoke the plaintiff's license. It may be unfortunate, 
but it is not of controlling importance, that the patent did not contain 
a notation referring to the plaintiff's right of way, as required by the 
régulations of August 23, 1912. The record does not purport to fur- 
nish any explanation for this omission, but in view of the other express 
provisions of the régulations it cannot be held that the silence of the 
patent in this respect imports an intent on the part of the Secretary of 
the Interior to revoke the license. It is much more reasonable to 
assume that the absence of thé notation is the resuit of inadvertence 
or carelessness on the part of some suhôrdinate officer or employé, 
and neither the right of the plaintiff to use such right of way nor of 
the government to control it could be divested by a mère clérical 
omission. It is hardly possible to contend that the défendant was in 
any wise misled to his injury. Admittedly he knew that the plaintiff 
was maintaining and operating the transmission line, and so far as 
appears he was willing to purchase the property subject to such right 
as it then had. When he made his offer he had no assurance or inti- 
mation that a patent would be issued without a notation referring to 
the right of way. Accordingly it is held that neither the integrity nor 
the extent of the plaintiff's right was affected by the issuance of the 
patent. 

[3] The other important question relates to the measure of such 
right. It is hardly necessary to say that the courts can neither enlarge 
nor diminish such right as was conferred by the Secretary of the In- 
terior. The définition of this right is to be looked for in the instru- 
ment of license. The writings constituting the license consist of a map 
filed by plaintiff with the Secretary of the Interior simplv delineating 
by course and distance its proposed power line, and of the following 
indorsement thereon: * 

"Dept. of the Interior, July 7, 1902. 
"The use of the right of way shown on the map is hereby pemiitted in ac- 
cordanee with the provisions of the act of Congress approved February 15, 
1901 — 31 Stut. 790 — and the régulations, présent or future, thereunder. 

"B. A. Hitchcock, Secretary." 

It will be noted that neither upon the map nor in the indorsement 
thereon is any spécifie width designated. It must therefore be held 
that it was the intention of the plaintiff to claim and of the Secre- 
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tary of the Interior to grant only such occupancy and use, within the 
maximum width of 100 feet authorized by law, as were reasonably 
necessary to enable the plaintiff to construct, maintain, and operate its 
line, and such is now thought to be the measure of the plaintiff's rights. 
The land belongs to the défendant. He has the right to occupy and 
use the same, subject to the reasonable needs of the plaintifï in main- 
taining and operating its line. By the évidence it is shown that, in 
maintaining and operating the line, the employés of the plaintifF must 
from time to time pass along it for the purpose of inspection, and of 
course it will also be necessary to hâve access at irregular intervais 
for the purpose of repairs and renewals. It is not necessary that 
the line be excluded from the def endant's inclosure ; but if he main- 
tains fences he must provide gâtes therein along the line, for the 
plaintiff's use — gâtes of sufficient width for the passage of ordinary 
vehicles. It will be the duty of the plaintifï to furnish locks and to 
keep such gâtes locked. In passing along the line the plaintiff's em- 
ployés must take care not to do more injury to the defendant's grow- 
ing crops than may be reasonably necessary, and they must keep 
v/ithin 50 feet of the center of the line, and within a roadway upon 
one side or the other. L.ikewise, in making repairs or renewals, rea- 
sonable care should be exercised not to do unnecessary damage to 
crops growing along and near the line. 

A proper form of decree will be prepared by counsel for the plain- 
tiff, and submitted to counsel for the défendant for his approval, be- 
fore it is presented for signature. 



SIEBERT Y. PATArsrO SHIP CEILING & STEVEHORE CO. et al. 
(District Court, D. Maryland. Noveml)er 7, 1918.) 

1. Mastek and Servant <©=35S — Election of Remedy — Workiie.\'s Compen- 

sation ACT. 

A steveflore, injured whUe loading a vessel, wlio was cntitled under 
Judifial Code. § 24, par. .3, as amended by Act Oct. 6, 1917, to the 
remedy afforded by the state Workmen's CoiT!poii«'tlon Act, held not to 
hâve electf'd that rpuirdy by sigiilnsr nt tlie rennest of an attorney the 
notice to his emplo>'or contemplated by the Compensation Act, and to be 
entitled to sue in admiralty, etc. 

2. Shipping <S=384(3) — Injuries to Stevedore — Safe Place to Work — Or- 

DERS. 

A stevedore compnny, though it ordered Its foreman to remove ail hatch. 
beanis, etc., held charged with knowledge of noncompliance with order, 
so that it could not esoape liability to a stevedore, injured by the falling 
of a beam on the ground the company had discharged its duty as to fur- 
nishing safe place, etc. 

3. Shipping ®=>S4(4) — Injuries to Stevedore — Vice Principal. 

The foreman of a stevedore company held a vice principal as to a steve- 
doi-e, so the company could not escape liability for the foreman's négli- 
gence on the ground he was a fellow servant of the injured stevedore. 

ÇsaVot other cases see eame topic & KEY-NUMBER in aU Key-Niuubered Dlgests & Indexe* 
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4. Damages ®=»132(9) — Personal Injtjeies — ^Measuee. 

Held, that $3,791 should be allowed a stevedore for Injuries which ne- 
cessitated the amputation of hls lég tfelow the knee, and eaused a loss of 
wages and expenditure for médical attention amountlng to $791. 

In Admiralty. Libel by John Siebert against the Patapsco Ship 
Ceiling & Stevedore Company, the Prince L,ine, Limited, and Fnrness 
Withy & Co., Limited. Decree for libelant against the first-named 
respondent. 

George T. Mister, of Baltimore, Md., for Hbelant. 
John B. Deming and Whitelock, Deming & Kemp, ail of Baltimore, 
Md., for respondents. 

ROSE, District Judge. On January 5th last the respondent, the 
Patapsco Ship Ceiling & Stevedore Company, hereinafter called the 
"employer," was engaged through its employés, of whom the libelant 
was one, in loading the Chinese Prince, hereinafter referred to as 
the "ship." The respondents the Prince Une, Limited, and Furness 
Withy & Co., Limited, vi'ere respectively owner and agent of the ship. 

The libelant was working in the ship's hold. By the fall of one 
of the strong backs intended to support the hatch covers, one of his 
legs was so badly crushed as to necessitate amputation below the knee. 
He sufïered other serions and painful injuries, but thèse, fortunately, 
proved to be temporary. 

f 1 ] One week af ter the accident libelant signed the notice to the em- 
ployer, contemplated by the Workmen's Compensation Act of Mary- 
land, that he had been hurt, and requesting that it should, in accord- 
ance with law, supply him with médical attendance. This notice was 
countersigned by a well-known member of the Baltimore bar, and by 
or through the latter was promptly served upon the employer. There- 
after the same attorney filed a claim with the state Industrial Accident 
Commission. Because libelant was long in the hospital, the hearing 
was put off, and before it was actually held he asked permission of 
the commission to withdraw his claim. After inquiry, the commission 
permitted him to do so, on the ground that in the condition he was 
at the time he signed the notice he did not so appreciate its nature as 
to make it fair to hold that he had irrevocably committed himself by 
it. The employer in this court insists that, in spite of the iîndings 
and action of the commission, the delivery of the notice was a final 
élection to waive libelant's right to proceed in the admiralty. 

The libelant hère testified that he signed such notice because it was 
brought to him by a young man who told him he should sign it. It 
was then only a week after the accident, and he was in such a state of 
pain from some of his injuries that he could not, and did not, give 
the matter any considération, but appended his signature, as he had 
been bidden to do. He said he thought the young man referred to was 
an assistant to the member of the bar who had countersigned the 
paper, but how either of them had leamed of the accident, or who, 
if any one, had asked either of them to interest himself in the mat- 

<gc»For other cases see saine topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ter, he did not know. I sent at once for the attorney in question, 
and he testified that he had never seen the libelant until the latter 
was out of the hospital, and had come to tell him that he wanted to 
put his case in other hands. He further stated that the matter had 
originally been brought to him by a young lawyer, whose name he 
gave, and for whom he had occasionally tried cases ; but the gentleman 
had at least temporarily quit practice to accept employment in a mu- 
nition plant. There the évidence on this hranch of the case stopped, 
except that it appeared that the employer, in conséquence of the notice 
ref erred to, but without the knowledge of the libelant, had shortly 
after the accident paid $29 of the latter's hospital expenses. Before 
he was discharged from the hospital, his total bill had run up to $266. 

The évidence shows, as the commission held, that the libelant did 
not appreciate, and was not in a condition to appreciate, the signifi- 
cance of the paper he had signed, nor did he know that the person 
who procured his signature was claiming to act as his représentative. 
Every rational System of jurisprudence strives to insure, as far as 
may be, that a man shall not lose important rights merely because he 
has donc some formai thing in excusable ignorance of its nature and 
significance. 

When it came out for the first time at the hearing in this court that 
the $29 had been paid, I required the libelant to reimburse the employ- 
er as a condition to going on with his case. This was done at once. 
I did not intend to rule that such a requirement should always be 
made, as sometimes it might work hardship and injustice ; but it is 
obviously fair wherever the libelant is in a condition to comply with 
it, as in this case he was. In this state of the record, it is unnecessary 
to décide anything, except that this libelant was free to prosecute his 
libel. Whether he could hâve done so, had he understandingly in- 
voked the jurisdiction of the commission, need not be passed upon. 

The act of Congress approved October 6, 1917 (40 Stat. 395, c. 97) 
gave an employé, injured on water, the right to avail himself of the 
Workmen's Compensation Law of the state. This resuit was ac- 
complished by amending paragraph 3 of section 24 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 1916, § 
991]). The relevant portions of that paragraph were a part of the 
original Judiciary Act of 1789, and gave the District Courts of the 
United States cognizance of "ail civil cases of admiralty and mari- 
time jurisdiction, saving to ail suitors the right of a common-law 
remedy, where the common law is compétent to give it." The amend- 
ing statute added the words, "and to claimants the rights and remé- 
dies of the Workmen's Compensation L,aw of any state." So far as 
I know, it has never been held that the mère institution of a common- 
law suit to recover for a maritime tort precluded the plaintiff from 
subsequently seeking relief in admiralty. 

[2, 3] It remains to pass upon the merits. The accident happened 
because the libelant was working under a hatch beam or strong back, 
which had not been removed, and which was not bolted in place. The 
hook or the chain, used to raise and lowe)' the load, caught under the 
beam and pulled it out of its support. There is no question that the 
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place in which the plaintiff was working was, under such circum- 
stances, unsafe. 

It is in évidence tliat the employer had given gênerai instructions to 
its foremen always to remove ail the hatch beams, or, if any were 
left in place, to see that they were firmly secured by bolts or pins. 
It is argued that the foreman was a fellow servant of the libelant, and 
that the latter assumed the risk of his négligence. It is true that the 
instruction was given, and that the chief executive of the employer 
appreciated its importance, and was sincerely anxious that it should 
be obeyed. It is equally clear, however, that his subordinates habitu- 
ally disregarded it, in that they never made any real attempt to see that 
it was eiiforced. 

To, remove the hatch beam took from S to 15 minutes. The bolts 
for it were not always right at hand. The foreman and the gang 
leaders were anxious to maintain their tonnage record. Familiarity 
with danger made them careless of the safety of the men under them. 
So generally was the instruction ignored, and so easy would it hâve 
been for the employer to hâve discovered that fact, that it cannot now 
successfully claim that by merely issuing the order it had donc ail 
that was incumbent on it to make sure that the men were given a safe 
place in which to work. That obligation it could not delegate. More- 
over, the foreman or "chargeman," who should hâve seen that the 
beam was removed or bolted in, was, upon the évidence, a vice prin- 
cipal, rather than a fellow servant, of the libelant. He had fuU 
charge of the loading of the ship and of ail the men employed in 
doing it. Subject to his orders were the gang leaders, who had the 
right to employ and discharge the workmen — in the modem ver- 
nacular, the power of "hiring and firing." The men who did the 
actual work were bound to obey the orders of the foreman. I am 
satisfied, although he dénies it, that he gave the order not to remove 
some of the beams, including the one which fell on the libelant, and 
that the libelant and his fellow workmen, if they were to maintain 
their places, had no choice other than to do what he told them to do. 
The employer must be held liable. 

There is nothing shown to charge either of the other respondents, 
and as to them the libel must be dismissed. 

[4] The costs of médical attendance, of the artificial limb, and the 
loss of wages of libelant while in the hospital, total $791. I will al- 
low $3,000 moré as compensation for his suffering and permanent 
injuries, or an aggregate of $3,791. 

A decree against the employer for that amount will he signed. 
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CORSICA TRANSIT CO. v. W. S. MOORE GRAIN CO. 

THE CORSICA. 

(Circuit Court of Appeals, Elghth Circuit Novemter 11, 1918.) 

No. 4950. 

L SnippiNO €=>51 — Breach or Contract for Charter — Lien. 

Act Cong. June 23, 1910 (Comp. St. 1916, § 7783), applies only to repalra, 
supplies, and otlier necessaries furnished the vessel at the home port, 
and does not give a lien for damages, for breacli of contract, for a 
charter. 

2. SnrppiNQ ®=>51 — Charter — Breach bt Owner — Lien. 

While liens on vessels which are of a maritime nature may be given by 
State statute whlch are not cognizable and enforeeable under the gênerai 
admiralty law, Gen. St. Minn. 1913, § 8318, declaring that every vessel 
used in navigatlng the waters of the state shall be liable for nonperform- 
ance of any CMitract of aJtfreightment, etc., did not give a lien on a vessel 
used In navigatlng the waters of the Great Lakes for breach of a charter 
party to carry grain from Minnesota to Ohio. 

S. Shipping <S=»51 — Breach of Contract foe Charter — Lien. 

An executory contract for the future employment of a vessel Is not a 
maritime contract, and consequently a breach glves the charterer no lien. 

4. Maritime Liens <g=»16 — Power of State — Breach of Charter. 

A state has no power to grant a maritime lien against foreign vessels 
navigatlng the Great I^akes for causes of action which hâve never been 
recoguized aa maritime liens. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Libel by the W. S. Moore Grain Company against the steamer Cor- 
sica, claimed by the Corsica Transit Company. From a decree for li- 
belant, claimant appeals. Reversed. 

Frederick L,. Leckie, of Cleveland, Ohio (Frank S. Masten and Hold- 
ing, Masten, Duncan & Leckie, ail of Cleveland, Ohio, on the brief), 
for appellant. 

H. R. Spencer, of Duluth, Minn. (R. W. Spencer, of Duluth, Minn., 
on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, District Judge. This is an appeal from a decree in favor 
of the appellee in a proceeding in rem in admiralty. The libel was 
against the steamer Corsica, of which the appellant is the owner and 
claimant. The allégations in the libel, so far as they are material are 
that on or about September 14, 1915, the libelant at the city of Duluth, 
Minn., chartered said steamer for a cargo of wheat from the port of 
Duluth to Lake Erie ports, at the rate of 31/^ cents per bushel, shipment 
to be made during the last half of October, 1915, at such times during 
said period as libelant might sélect. That the owners of said vessel 
refused to carr}' out that contract, af ter request from libelant, although 
it was ready and willing at ail times to pay the carrying charges there- 
on. That by reason thereof libelant will suffer damages in the sum of 

C=sFor other cases see sam» toplc A KEY-NUMBER is ail Kejr-Numbered DlgwU A IsdezM 
253 F.— 44 
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$5,000; that it has a statutory lien on the vessel for the damages sus- 
tained. The prayer for relief is the usual one in proceedings in rem 
in admiralty proceedings. 

The appellee filed its daim of ownership of the vessel, and fîled ex- 
ceptions to the libel, alleging as ground that the allégations thereof do 
net disclose any admiralty or maritime claim or lien upon the vessel 
whereupon an attachment couîd be founded. The exception to the 
libel having been overruled an answer was filed by the claimant, and 
upon final hearing a decree in favor of libelant entered. In view of the 
conclusions reached by us it is unnecessary to set out the allégations in 
the answer or the proof s upon which the cause was heard. 

[1, 2] The appellee makes no claim of a lien by virtue of the mari- 
time law, but in the libel and argument claims a statutory lien under a 
statute of Minnesota. As the libel allèges that the charter of the boat 
was made in Duluth, in the state of Minnesota, and the cargo was to 
be delivered to the boat there, it is immaterial what the laws of the 
State of Ohio are, which were referred to in appellee's brief and oral 
argument. The statute of Minnesota, upon which the libelant relies, 
is section 8318, Gen. St. Minn. 1913, and so far as it is applicable to 
the issues in the case at bar is as f oUows : 

"Every boat or vessel used in navlgating the waters of tMs state shall be 
llable for the claims or demands hereinafter mentioned, and which shall con- 
stitute liens thereon. * * * 

"(3) For ail demands or damages accruing from the non-performance or 
malperformance of any contract of affreightment, or any contract touching the 
transportation of persons or property entered into by the master, owner, agent, 
or consignée of the boat or vessel on which such contract is to be performed." 

Act Cong. June 23, 1910, c. 373, 36 St. 604, U. S. Comp. St. 1916, 
§ 7783, applieà only to repairs, supplies, and other necessaries furnish- 
ed the vessel at the home port, and not to damages for a breach of con- 
tract for a charter, and theref ore has no application to the issue involv- 
€d in the instant case. The Rupert City (D. C.) 213 Fed. 263, 273; 
The Dredge A. (D. C.) 2 1 7 Fed. 61 7. 

Does the statute of Minnesota, where the action was instituted, the 
contract made, the freight was to be furnished, and the contract per- 
formed, give such a lien, which may be enforced in an admiralty court, 
in a proceeding in rem against the vessel ? That liens on vessels, which 
are of a maritime nature, may be given by state statutes, which are not 
cognîzable and enf orceable under the gênerai maritime law may be con- 
ceded. The leading case on this subject in The Lottawanna, 21 Wall. 
558, 22 L,. Ed. 654, which has been consistently adhered to ever since. 
In The Robert W. Parsons, 191 U. S. 17, 24, 24 Sup. Ct. 8, 9 (48 h. 
Ed. 73) the court said : 

"That a' state may provide for liens in favor of materlalmen for necessaries 
furnished to a vessel in her home port, or in a port of the state to which she 
belongs, though the contract to furnish the sanie Is a maritime contract, and 
that sûch liens can be enforced by proceedings in rem in the District Courts 
of the United States, is so well settled by a séries of cases in this court as to be 
no longer open to question." 

But in ail the cases the claims were of a nature which were maritime, 
but unenforceable in a court of admiralty, because furnished at the 
home port. A rule changed by the act of june 23, 1910. 
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What is the effect of the Minnesota statute? It will be noted that 
the statute is limited to "boats or vessels used in navigating the waters 
of this State." This statute bas never been construed by the court of 
last resort of that state, but other courts, involving state statutes con- 
taining the same limitation, hâve held that it was clearly restricted to 
vessels "which are confined in their usual and substantial employment 
in the waters of the state." The Sea Witch, 1 Cal. 162 ; The Haytian 
Republic (D. C.) 65 Fed. 120. In The San Rafaël, 141 Fed. 270, 280, 
72 C. C. A. 388, 398, the court, referring to the Califbrnia statute, held : 

"Courts of admiraUy do not get tlielr .iurisdiction from state statutes. 
Roaeh v. Chapman, 63 U. S. [23 How.] 129 [16 L. Ed. 2941. * * * That 
Btate Législatures cannot restrict or extend the admiralty jurîsdlctlon exclu- 
sively vested in the fédéral courts, said the court in the case of The H. E. 
Willard [D. C] 53 Fed. 600, 'has beeii often decidod and conclusively settled. 
* * * It follows, necessarily, that a lien given by a state statute is not 
the test of jurisdiction. If it were, a state Législature might at pleasure 
modify the jurisdiction of the courts of admiralty by creating or abrogating 
liens not given by the maritime law.' The lien sought to be enforced in the 
présent case is one given by the gênerai maritime law." 

Not only does the libel f ail to allège that the libeled vessel is used in 
navigating the waters of the state of Minnesota but it expressly charges 
that the breach was the refusai to carry the grain offered at Duluth to 
the port of Sandusky, in the state of Ohio. 

The Menominie (D. C.) 36 Fed. 197, which appellee cites as sustain- 
ing its contention, does not construe this act, but a former act, giving 
a lien for supplies, repairs, and material furnished, ail of which are 
maritime liens, but an action therefor could not be maintained in a 
court of admiralty, if furnished at the home port. 

[3, 4] But, aside from this, we are of the opinion that a state has 
no power to grant a maritime lien against foreign vessels, navigating, 
as alleged in the libel, the Great Lakes, for causes of action which 
hâve never been recognized as maritime liens. In The Chusan, 2 Story, 
455, Fed. Cas. No. 2717, Mr. Justice Story held that such a statute of 
a state cannot apply to foreign vessels. It is true this opinion was de- 
livered before the décision in the Lottawanna Case, holding that state 
statutes giving liens for materials and supplies furnished in a home 
port, which, if furnished in a foreign port, would be enforced in an ad- 
miralty court, if maritime liens. In The Lyndhurst (D. C.) 48 Fed. 
839, 841, Judge Brown expressed a serious doubt, whether a state is 
compétent to enact a statute aflfecting foreign vessels, and in The Ad- 
vance (D. C.) 60 Fed. 766, the same learned judge held : 

"To sustain a maritime lien, there must be in ail cases, either in fact, or 
by presumption of law, a crédit of the ship; and whenever such crédit is 
negatived by the évidence, no such lien, whether maritime or statutory, will 
be recognized." 

The same doubt was expressed in The Roanoke, 189 U. S. 185, 194, 
23 Sup. Ct. 491, 47 L. Ed. 770, citing The Chusan and The Lyndhurst. 
A similar doubt was expressed in The America, 1 Lowell, 176, Fed. 
Cas. No. 289, by Judge Lowell. In a late case the Suprême Court has 
practically removed ail doubt on that subject. In Southern Pacific Co. 
V. Jensen, 244 U. S. 205, 216, 37 Sup. Ct. 524, 529 (61 L. Ed. 1086, L. 
R. A. 1918C, 451, Ann. Cas. 1917E, 900) the court held: 
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"Equally well established is the mie tliat stfite statutes may not contraveno 
an applicable aet of Congress or eflect tho gênerai maritime law beyond cer- 
tain limits. Tliey cannot autliorlze proceedings in rem according to the course 
in admiralty, * * * noi- ereate liens for matorials used iu repairing a 
foreign stiip" — citing Tlie Roanoke, supra, and Worlvman v. New Yorlc City, 
179 U. S. 552, 563, 21 Sup. Ct. 212, 45 L. Ed. 314. 

In the last-cited case, after a careful review of the authorities, it was 
held that : 

"Tlie local décisions of a state court cannot as a matter of authority abro- 
gate maritime lavvs." 

Other cases to the same effect are The Electron, 72 Fed. 689, 695, 21 
C. C. A. 12; Cuddy v. Clément, 113 Fed. 454, 51 C. C. A. 288; The 
Athinai (D. C.) 230 Fed. 1017, 1020; The Sagamore, 247 Fed. 743, 757, 
159 C. C. A. 601 ; The Atlantic City, 220 Fed. 281, 284, 136 C. C. A. 
297, Ann. Cas. 191 5D, 50. 

There are sortie authorities which hold that such state statutes are 
enforceable in admiralty against foreign vessels. It was se held by 
Judge Brown, while District Judge of Michigan, and later a Justice of 
the Suprême Court, in The J. F. Warner (D. C.) 22 Fed. 342. He 
was the same judge who delivered the opinion of the Suprême Court 
in The Roanoke, where he expressed a doubt on that subject, without 
referring to his earlier décision as District Judge. The only authority 
which holds that a state statute giving a lien on a vessel for breach of 
an executory contract is valid and is applicable to foreign vessels is 
The Energia (D. C.) 124 Fed. 842. It has never been followed by 
any other court and we are unable to follow it. In The Glide, 167 U. 
S. 606, 624, 17 Sup. Ct. 930, 934 (42 L. Ed. 296), the court only held 
that— 

"The contract and the lien for repairs or supplies In a home port, under 
a local statute, are equally maritime, and equally within the admiralty Ju- 
risdiction." 

Or, in other words, that a state may provide for a lien on a vessel 
for causes of action which are maritime. 

An executory contract for the future employment of a vessel is not 
a maritime contract. The Schooner Freeman v. Buckineham, 59 U. 
S. (18 How.) 182, 188, 15 h. Ed. 341 ; Vandewater v. Mills, 60 U. S. 
119 How.) 82, 90 (15 L. Ed. 554). It was there held: 

"Consequontly, if the master or owuer refuses to perform his contract, or 
for any other reason the ship does not receive cargo and départ on her voy- 
age according to contract, the cliarterer has no privilège or maritime lien 
on the ship for such breach of the contract by tl»e owners, but must resort 
to his Personal action for damages, as in other cases." 

In Knapp, Stout & Company v. McCaffrey, 177 U. S- 638, 642, 20 
Sup. Ct. 824, 827 (44 L. Ed. 921) after a learned review of the former 
décisions of the court, the following rules are deduced: 

"That wherever any lien is given by a state statute for a cause of action 
cognizable in admiralty, either in rem or in personam, proceedings in rem to 
enforce such lien are within the exclusive jurisdiction of the admiralty 
courts. But the converse of this proposition is equally true, that if a lien 
upon a vessel be created for a claim over which a court of admiralty has no 
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jurisdiction in any form, sueli lieu may be enforced in the courts of the 

State." 

Other atithorities in point are The Keokuk, 76 U. S. (9 Wall.) 517, 
519, 19 L. Ed. 744; The Lady Franklin, 75 U. S. (8 Wall.) 325, 329, 
19 L. Ed. 455 ; The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 
L. Ed. 345 ; Martin v. West, 222 U. S. 191, 197, 32 Sup. Ct. 42, 56 
L. Ed. 159, 36 E. R. A. (N. S.) 592; The Benefactor (D. C.) 242 Fed. 

582, 584, affirmed Clinton v. Smith & Terry, 249 Fed. 119, C. C. 

A. ; The Thomas P. Sheldon (D. C.) 113 Fed. 779, 782, affirmed 

The S. L. Watson, 118 Fed. 945, 953, 55 C. C. A. 439. 

But whatever doubt mav hâve existed at one time, Southern Pacific 
Company v. Jensen, 244 Ù. S. 205, 216, Z7 Sup. Ct. 524, 61 E. Ed. 
1086. L. R. A. 1918C, 451, Ann. Cas. 1917E, 900, has removed. See, 
also, The Samuel Marhall, 54 Fed. 396, 402, 4 C. C. A. 385. The death 
cases relied on by counsel for libelant do not sustain the contention 
that a State can make them a lien on foreign vessels for torts not mari- 
time. The leading cases on this suhject are The Harailton, 207 U. S. 
389, 28 Sup. Ct. 133, 52 L. Ed. 264, and La Bourgogne, 210 U. S. 95, 
138, 28 Sup. Ct. 664, 52 L- Ed. 973. In La Bourgogne, it was held : 

"It was settled in Tîie Harrisburg. 119 U. S. 100 [7 Sup. Ct. 140, 30 L. Ed. 
.^.58] that no damages can be reeovered in admiralty for tlie deatli of a 
liuman being on tlie lilgli seas, or on the waters navigîible from the seas, 
cau.sed by négligence, in the absence of an aet of Congress, or a statute of 
a State, giving the right of action therefor. As said in Butler v. Boston 
Stean)ship Co., ISO U. S. 555 [9 Sup. Ct. 612, .32 L. Ed. 1017], the maritime 
law of this country, at least, gives no such right. But in The Hamilton, 207 
TJ. S. ."'.OS [2S Sup. Ct. IB.",, 52 L. Ed. 2641 it was also settled that where the 
law of the state to which a vessel belonged — in other words. the law of the 
domicil or flag — gives a right of action for wrongful death if such death oc- 
curred on the high seas on tward of the vessel, the right of action given by 
the law of the douiicil or flag will be enforced In an admiralty court of the 
United States as a claim against the fund arising in a proceeding to limit 
liabillty. As T^a Bourgogne was a French vessel, the q\iestion is, therefore, 
did the law of France give a right of action for wrongful death caused by 
the collision in question?" 

This case does not sustain appellee's contention as the tort was 
maritime, committed on the high seas. 

The cases sustainmg the half pilotage laws are based on the ground, 
as expressed by the Suprême Court in Cooley v. Board of Wardens, 
53 U. S. (12 How.) 299, 316, 13 L. Ed. 996, and Ex parte McNiel, 80 
U. S. (13 Wall.) 236, 241, 20 L. Ed. 624, that such state laws existed 
ever since the adoption of the Constitution, and that Congress had 
recognized them by various acts, referring to the acts of August 7, 
1789 (1 Stat. 54, c. 9 [Comp. St. 1916, § 7981]), of March 2, 1837 (5 
Stat. 153, c. 22 [Comp. St. 1916, § 7982]), of July 13, 1866 (14 Stat. 93, 
c. 177 [Comp. St. 1916, § 7983]), and of February 25, 1867 (14 Stat. 
412, c. 83). 

To sustain a state statute giving a lien on a vessel, the cause of 
the action must be maritime in nature, and a breach of an executory 
contract for the charter of a vessel is not maritime in nature, and there- 
fore cannot be enforced in a proceeding in rem in an admiralty court, 
but the party injured must seek redress by a common-law action. 
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We are of the opinion that the leamed District Judge erred in over- 
ruling the clîiimant's exceptions to the libel and therefore the decree 
is reversed. 

SMITH, Circuit Judge (concurring). Owing to the fact that it is 
not wholly clear to me that the reasons assigned in the foregoing opin- 
ion are sound, but being thoroughly satisfied from the whole record 
that the Hbelant is not entitled to recover, I simply concur in the resuit. 



DR. J. H. McLBAN MEDICINB CO. t. TJNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1918.) 

No. 5097. 

1. Cbiminai, Law <S=»970(7) — Motion in Akrbst— Infokmation. 

An Information charging défendant made an Interstate shipment of 
drugs misbranded in violation of Food and Drugs Act June 30. 1906, 
§ 8, as amended by Act Aug. 23, 1912 (Comp. St. 1916, | 8724), whlch al- 
lèged false statements were applied by défendant to the article know- 
Ingly and in wanton disregard of thelr falsity, held sufficient as against 
motion in arrest, in view of Rev. St. 1025 (Comp. St. 1916, § 1691). 

2. Indictment and Information ®=»59 — Sufficienot, 

In View of Bev. St. { 1025 (Cbmp. St. 1916, § 1691), the allégations 
of an information need only falrly Inform défendant of crime Intended 
to be alleged, and to make available a plea of former acquittai or con- 
viction. If a second prosecution were instituted for the same offense. 

8. Deuggists €=»12 — Misbbanding — Offenses. 

In a prosecution under Food and Drugs Act, § 8, as amended (Comp. St. 
1916, S 8724), for misbrandlng an Interstate shipment of drugs, an 
actual intent to deceive, whlch may be inferred from the drcumstanees 
is essentlal to conviction, so an instruction that one who makes a state- 
ment, not knowlng whether It is false, is as guilty as one knowlngly 
making a false etatement was erroneous. 

4. Obiminal Law ©=3823(1)— Instructions— Cure of Errors. 

Though a portion of the charge stated the correct rule, error In an- 
other portion was not cured, where the jury were left free to follow 
the erroneous charge, and there was no attempt to correct It 

5. CiiiMiNAL Law <S=»S29(1) — Triai. — Instructions. 

The refusai of a requested instruction was not error, where It was 
substantially covered by the charge glven. 

6. Ceiminal Law @=»476 — Evidence— Opinions— Effect of Drugs. 

In a prosecution under Food and Drugs Act, § 8, as amended (Comp. 
St 1916, § 8724), for misbrandlng an Interstate shipment of drugs, where 
physicians testified the drugs were not effective for treatment of dlsease 
as asserted by the labels, etc., testimony that there was no différence 
©f médical opinion on the matter was compétent, though the indlvldual 
opinions of such physicians were Incompétent. 

7. Cbiminal Law <g=>442 — Evidence — Documents. 

In a prosecution under Food and Drugs Act, | 8, as amended (Comp. 
St. 1916, i 8724), for misbrandlng an Interstate shipment of drugs, tes- 
tlmonlala, etc., are adml^lble on the question of defendant's good falth, 
without proof of their exécution, etc., where the offlcer in charge of de- 
fendant's business testt&ed he relied thereon, but not where no such re- 
liance was asserted. 

$=5>For oUi«r ca«ac aee same topic ft KBT-NUMBER In ail Kejr-Numbered Dlgesta & Indexes 



695 

8. Detjgoists <®=12 — IIisbbanding — Evidence. 

In a prosecution imder Food and Drugs Act, S 8, as amended 
(Comp. St. 1916, § 8724), for misbranding an Interstate shipment of drugs, 
évidence held sufflcient to earry to the jury the charge that statements 
in tlie labels, etc., were made In reckless disregard of tlieir truth or fals- 
ity. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

The Dr. J. H. McLean Medicine Company was convicted of a viola- 
tion of Food and Drugs Act June 30, 1906, § 8, as amended by Act 
Aug. 23, 1912, and it brings error. Reversed, and new trial awarded. 

Chester H. Krum, of St. Louis, Mo., for plaintiff in error. 

W. H. Woodward, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. I^uis, Mo., on the brief), for the United 
States. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. The plaintiff in error, hereafter called 
the défendant, was convicted of a violation of the Food and Drug's Act 
of June 30, 1906 (34 Stat. 768, c. 3915, § 8), as amended by the act of 
August 23, 1912 (chapter 352, 37 Stat. 416 [Comp. St. 1916, § 
8724]), under an information charging an Interstate shipmeint of drugs 
that were misbranded. The information charged that défendant had 
shipped an article called "Dr. J. H. McLean's Liver and Kidney Balm," 
aTid the misbranding charged was with référence to a number of state- 
ments made on the label on the bottle, on the carton in which the bot- 
tle was contained, and in circulars inclosed with the bottles regarding 
the curative or therapeutic effects of the medicine, which statements 
were alleged to be false and fraudulent. 

[1,2] The first assignment of error argued challenges the overruling 
of a motion in arrest of judgment. The défendant claims that the in- 
formation States no offense under the statute, because it is not charged 
that the statements made were known by the défendant to be false and 
fraudulent. The information alleged that thèse statements were applied 
by the défendant to the article knowingly and in reckless and wanton 
disregard to their truth or falsity. This was a sufficient description, as 
against a motion in arrest of judgment, of an intent to deceive which 
made such statements fraudulent. The allégations of the information 
need only be so spécifie as fairly to inform the défendant of the crime 
intended to be alleged, and to make available a plea of former acquittai 
or conviction, if a second prosecution were instituted for the same of- 
fense. Rev. St. § 1025 (Comp. St. 1916, § 1691) ; Simpson v. United 
States, 241 Fed. 841, 154 C. C. A. 543; Dosset v. United States, 248 
Fed. 902, C. C. A. . 

[3, 4] In the instructions to the jury on the question of the fraudu- 
lent character of the statements made by défendant the court inadvert- 
ently said that — 

^=sFoT other cases see same topio & KBY-NUMBER In ail Key-Numtiered Digests & Indexes 
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"One who makes a false statement, not Unowing whether it is tnie or falsf», 
is as guilty of wrong as the man who makes a false statement knovving it 
is false." 

An exception was saved to this instruction. This portion of the 
charge was erroneous, as it permitted the jury to find that the false 
statements were fraudulent, although the défendant honestly beHeved 
them to be true. In cases of this character there must be proof of an 
actual intent to deceive, an intent that may be inferred from facts and 
circumstances, but which must be proved. Seven Cases v. United 
States, 239 U. S. 510, 36 Sup. Ct. 190, 60 L- Ed. 411, L. R. A. 1916D, 
164; Eleven Gross Packages, etc., v. United States, 233 Fed. 71, 147 
C. C. A. 141 ; Samuels v. United States, 232 Fed. 536, 146 C. C. A. 494. 
Other portions of the charge correctly stated the rule as to the good 
faith of the défendant, but did not purport to correct the portion of the 
charge \ve hâve quoted, and did not ctxre the error, for the jury were 
at liberty to f ollow the erroneous portion of the instructions. Mills v. 
United States, 164 U. S. 644, 17 Sup. Ct. 210, 41 L. Ed. 584. 

[5] Complaint is made of the refusai of an instruction tendered by 
défendant to the effect that évidence of the good réputation of the de- 
fendant might be considered on the question of its guilt, and might 
alone be sufhciemt to raise a reasonable doubt of such guilt. The court 
gave an instruction that this évidence might be taken into considération 
with the other testimony. This was the practical équivalent of the in- 
struction requested, and was sufficient. Sandy White v. United States, 
164 U. S. 100, 17 Sup. Ct. 38, 41 L. Ed. 365. 

[6] As a part of the government's case some well-qualified physi- 
cians were called as witnesses, and asked if a drug composed accord- 
ing to the formula used by défendant in preparing this article would, 
in their opinions, be effective for the treatment of the diseases for 
which the defendant's labels and statements claimed it was effective 
treatment, and, after answering that it would not be effective, they tes- 
tified that there was no différence of opinion among médical men on 
that subject. Objections were made to this testimony, and it is urged 
that it calls for the opinion of the witnesses, for a conclusion that only 
the jury could properly make, and that no conviction could be based 
on such matters of opinion. The testimony that there was a gênerai 
agreement of médical opinion as to the therapeutic effect of such a 
préparation, and what that gênerai médical opinion was, was properly 
admitted to show the falsity of the statements made by défendant. 
Seven Cases v. United States, supra ; Eleven Gross Packages, etc., v. 
United States, supra ; Simpson v. United States, supra ; Samuels v. 
United States, supra; Moses v. United States, 221 Fed. 863, 137 C. 
C. A. 433. The testimony of the physicians as to their individual 
opinions of the efificacy of the préparation would hâve been properly re- 
jected, if there had been disclosed a différence of médical opinion on 
the subject, as a conviction could not properly rest upon a claim of 
fraudulent statements, when they were based upon mère matters of 
opinion on such debatable subjects. School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90; Bruce v. 
United States, 202 Fed. 98, 120 C. C. A. 370. But a mère concurrence 
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of such witnesses' opinions with the uniform course of médical opinion 
was not open to that objection. 

[7] To combat the theory of the prosecution that the statements of 
the défendant as to the therapeutic efficacy of its medicine for certain 
diseases were not founded in honest bebef, the défendant offered in 
évidence a number of testimonial it had received. The defendant's 
président testified that he was the manager of its business, and had 
found some of thèse testimonials in the company's safe when he had 
taken charge in 1911, and that others came to the company since that 
time. The government's counsel objected to the ofïer, because the tCK- 
timonials had not been shown to be genuine, and because the writers 
were not shown to bave been quabfied to state the nature of the disease 
from which they suffered. The court excluded them, as not compétent 
nor material. The défendant claims they were admissible to show the 
good faith of the défendant in preparing its challenged statements. If 
thèse letters had related to the statements made, and had been seen by 
the defendant's manager, and he believed them to be genuine, and in 
that belief he had put forth the statements in issue, they would bave 
been admissible on the question of intent, without proof of their ex- 
écution, or of the truth of their subject-matter. Harrison v. United 
States, 200 Fed. 662, 119 C. C. A. 78 ; 4 Chamb. on Evidence, § 2649. 
As none of the testimonials are contained in the bill of exceptions, we 
cannot say that they were pertinent to the particular statements of de- 
fendant in issue, and they were not material in any event on this rec- 
ord, because the witness did not testify that he relied upon them. The 
only question answered by him as to his faith in the medicine was asked 
"on the basis of those letters or any other information you had." There 
is no error shown in the exclusion of this line of évidence. 

[3J One other assignment of error relied upon, that the court erred 
in refusing to direct a verdict for défendant because there was no 
évidence of a fraudulent statement, requires a brief statement of the 
charge in the information and of the évidence in its support. The in- 
formation after alleging a misbranding of defendant's medicine by rea- 
son of false statements made in reckless and wanton disregard of their 
truth or falsity, set forth the statements made relating to the curative 
or therapeutic effects of the medicine for a very large number of dis- 
eases. One of the statements will suffice as an illustration, as follows : 

"Onll Stones — Dr. J. H. McLeaii's I/iver and Kidney Ralm will aid in dis- 
solving the gall stones, so that tliey may pass away." 

The défendant admitted the making of this statement. Compétent 
médical men testified that no known medicine would aid in dissolving 
gall stones _ in the human body, and that there was no différence in 
médical opinion on that subject. There was no évidence to the con- 
trary. The président of the company, who had had the management 
and conduct of the business since 1911, and had dictated its policy in 
every way, testified that he did not know and had never attempted to 
learn the therapeutic action of any of the ingrédients of defendant's 
medicine, and that he was neither a druggist nor a doctor. As hère- 
tofore indicated, he based his belief in the gênerai efficacy of the medi- 
cine on some source which was not definitely disclosed. The défense 
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offered évidence to show that the Secretary of Agriculture, a year and 
a half before that shipment, had notified the défendant that the label 
on the bottle containing this medicine appeared to be misbranded with 
référence to the statement about gall stones and about other diseases, 
because the medicine contained no ingrédient capable of producing the 
therapeutic eflfects claimed for it. This was sufficient évidence to re- 
quire the court to submit to the jury the charge made in the informa- 
tion of a reckless disregard of the truth or falsiiy of the statements. 
Eleven Gross Packages v. United States, supra; Samuels v. United 
States, supra; Moses v. United States, supra. 

Because of the error in the instructions of the court, the judgment is 
reversed and a new trial awarded. 

HOOK, Circuit Judge (concurring). I think there was also error in 
excluding the so-Ccdled testimonials. It is said they are not in the rec- 
ord, but for the purpose of the point hère the name applied to them at 
the trial discloses their character as clearly as if they were set out in 
full, and that is sufficient. A testimonial is "a writing or certificate in 
favor of the value of a thing." As testimonials they were excluded ; 
whereas, if they were relied on wholly or in part, of which there was 
some testimony, they bore upon the défense of honest belief in the ad- 
vertised efficacy of the medicine — not very strongly perhaps, but that 
was for the jury. 

Neither of the reasons in support of the ruling below was oflfered' 
there or hère. 



BUCHAXAN V. ST. LOUIS & M. R. CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. October 28, 1018.) 

No. 5084. 

l. RAILKOADS ®=>T2{7) — CONVEYANCE OF LAND— CONSTRUCTION— REVERSION. 

A condition in a deed to a railroad compauy tliat, if tlie rallroad ba 
not built, etc., the lands should revert to tlie grautors, etc., held a con- 
dition subséquent, under wliich title pas.sed to the company, subject 
to a right of forfeiture that niight be asserted in case of breach of con- 
dition. 
i. Taxation ®=s679(4)— Salb of Ijand— Title of State— Sale to Bailroad- 
Company— Remission of Tax. 

Where the former ovvnei- of Arkansas lands sold to the state for tax- 
es granted them to a railroad company in July, 1873, by deeds contain- 
ing conditions subséquent providliig tor forfeiture in case the railroad 
should not be built, held that, under the Arkansas acts of Aprll 8, 1869- 
(Acts 186^69, p. 130), of March 27, 1871 (Acts 1871, p. 199), and of 
AprU 21, 1873 (Acts 1873, p. 172), the state's title to the land did not 
pass to the railroad company, and so no title reverted to the grantor 
because of breach of the condition. 
{. Taxation i©=>679(4) — Sale to State — Title — Grant to Bailroad Com- 
pany. 

Where lands sold to the state for taxes were granted by the former 
owner to a railroad company, held that, under the Arkansas acts of Aprll 
8, 18«9 (Acts 1868-«0, p. 130), and Aprll 27, 1873 (Acts 1873, p. 172), no 
tltle passed to the railroad company whlch could revert to the former 

iS=3For otlier cases see same topic & KEY-NUMBBB in ail Key-Numbered Digeste t Indexes 
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owner for breach of condition subséquent ; the acts providlng merelj 
for remission of taxes, leaving the tltle where It was, and there belng 
no showing that the state released the lands. 

4. QUIETINQ TiTLE <®=;>10(1) — RELIEF. 

In order to hâve title quleted, one must hâve some title, and the suit 
cannot be based on the weakness of his adversary's title. 

5. QuiETiNa Title <g=10(2) — Suits— Title of Common Gbantob. 

Where both parties to a suit to quiet title clalm from a common gran- 
tor, nelther can question that tltle. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Suit by R. E. Buchanan, trustée, against the St. Louis & Memphis 
Railroad Company and others. A motion to dismiss the bill was sus- 
tained, and plaintiff appeals. Affirmed. 

W. G. Cavett, of Memphis, Tenn. (R. T. Simpson, of Florence, Ala., 
and Manning & Emerson, of Little Rock, Ark., on the brief), for ap- 
pellant. 

George H. Williams, of St. Louis, Mo., Allen Hughes, of Memphis, 
Tenn., and W. H. Woodward, of St. Louis, Mo. (R. B. Campbell, of 
Helena, Ark., W. M. Allen, of Springfield, 111., J. D. Block, of Para- 
gould, Ark., Charles T. Coleman, of Little Rock, Ark., S. W. Ogan, of 
Wynne, Ark., and C. L- Marsilliot, of Memphis, Tenn., on the brief), 
for appellees. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. By this suit the plaintiff sought to quiet 
his title to about 40,000 acres of land in Arkansas. A motion to dis- 
miss the bill was sustained, and plaintiff below appeals. The question 
involved is whether the bill states a cause of action. There are.two 
separate tracts of land involved, and the décision as to them dépends 
on somewhat différent facts. 

One tract of land, which Thomas H. McCray assumed to convey to 
the St. Louis & Meiftphis Railroad Company, will be ref erred to as the 
McCray land, and the other tract, which Isaac Saffron assumed to con- 
vey to the railroad company, will be referred to as the Saffron land. 

In his bill plaintiff sets forth a chain of title to thèse lands. He al- 
lèges a conveyance of the McCray lands from the United States to the 
State of Arkansas, and conveyances from the state to varions persons 
other than McCray. He then allèges the assessment of taxes for some 
of the years between 1865 to 1871, inclusive, against thèse lands, de- 
linquency in payment of the taxes, a sale of the land for the taxes, and 
that the lands were bid in and purchased by the state of Arkansas, and 
that the title to thèse lands prior to and in 1872 was in the state of Ar- 
kansas. It is also averrred that McCray, prior to July 15, 1873, claim- 
ed, subscribed, and donated thèse lands to the railroad company, and 
it is then stated that McCray executed a deed for thèse lands to the 
railroad company, which was dated July 12, 1873, and filed for record 
on July 15, 1873. This deed recited a considération of $2 per acre, 
one-fourth to be paid in iirst mortgage bonds, and the balance in capi- 

^ssFor otber casOB aee same toplc à KBY-NUMBER lu ail Key-Numbered Digests & Indexe» 
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tal stock of the railroad company, and in considération of the building 
and completion of the railroad in 3 years. Further provisions in the 
deed read as follows: 

"Provided, siiid railroad sliall be built and eompleted within three years 
nfter date hereof." 

"Tliat, if the said railroad be not built and eompleted within three years 
from date hereof, said lands shall revert to us, our lieirs, aduiinlstrators, and 
assigna, and this deed to be void." 

And in the habendum clause appeared this provision : 

"To hâve and to hold the sanie unto the said St Louis '& Memphis Railroad 
Company, and unto their assigna forever, with ail the appurtenances there- 
unto belonging: l'rovided, said railroad shall be built and eompleted within 
three years after date hertHjf. And we hereby covenant wlth the said St. Louis 
& Memphis Railroad Company that we will forever warrant and défend the 
title to said lands agalnst ail clainis whatsoever, subjeet only to the condition 
that if the said railroad be not built and eompleted within three years from 
date hereof, said lands shall revert to us, our heirs, administrators, and as- 
signs, and this deed to be void." 

[1, 2] It is alleged that the railroad company did not build and com- 
plète the railroad within 3 years nor since. Plaintliï allèges that in 
1910, Z7 years after McCray's deed to the railroad company, the heirs 
of McCray executed deeds to grantees through whom plaintifï now 
claims title, and it is claimed that the lands hâve been unoccupied up 
to the time of filing this suit. Plaintiff claims that title is shown in 
him, as to the McCray lands, by thèse allégations because a forfaiture 
was declared of the condition subséquent contained in McCray's deed 
to the railroad company and he is therefore entitled, not only to the 
title that McCray conveyed and of which plaintifï claimed a reversion, 
but also to an independent title which he says the railroad company ac- 
quired after it reccived that deed, and which also reverts to the plaintifï 
because of the McCray deed. 

Taking up thèse claims of reversion separately, it was held bv this 
court in Rannels v. Rowe, 145 Fed. 296, 74 C. C. A. 376. and in Bryan 
V. Bliss-Cook Oak Co., 178 Fed. 217, 101 C. C. A. 577, under deeds 
essentially similar that the conditions recited in the deeds were con- 
ditions subséquent, and that title passed to the grantee subjeet to a 
right of forfaiture that might be asserted in case of a breach of con- 
dition, such as a failure to build and complète the railroad in the time 
limited. McCray, hovvever, is shown by plaintifï's bill to hâve been a 
stranger to the title at the time he conveyed, and, as he conveyed no in- 
terest in the lands, none could revert to his heirs, uailess, as plaintiff 
claims, his grantee acquired a new title, and this reverted to McCray's 
heirs. This claim of title dépends on the construction of certain stat- 
tites of Arkansas. 

By an act of the Législature approved April 8, 1869 (Acts Ark. 1868- 
69, p. 130), it was provided: 

'That whenever any person havlng title to, or being the owner of, any lands 
whieh hâve been or may be stric:keix ofif to the state, or forfeited for nonpay- 
inent of taxes, shall donate or subseribe tlie sàme in ald of the eonstruc-tion 
of any railroad, and the same shull be reported to the auditor of publie ac- 
counts, as provided in section two hereof, the auditor shall grant his cerriti- 
cate, as in case of rédemption, and thereupon ail taxes and claims of the state 
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<m aceonnt of nonpayment of taxes, on each tract of land so swbscrlbed or 
donated, shall be remltted and discharged: Provided, that a lien shall exist in 
favor of the state for the taxes hereby remitted, which may be enforced, and 
said taxes collected according to law, if such rallroad shall not be completed 
through the county in which, or nearest to which, such lands are selected, 
wlthin five years from the date of such subscrlption or donation." 

The raiiroad company was required to fumish annually to the audi- 
tor a list of lands acquired by grant, donation, or subscription, and 
thèse lands were not to be listed nor subject to taxation until conveyed 
to actual purchasers by the raiiroad company. 

In 1871 by ap act approved March 27, 1871 (Acts Ark. 1871, p. 199), 
it was made the duty of the président and secretary of any raiiroad 
company having lands subscribed and donated to it to certify under 
oath to the auditor that thèse lands were subscribed to the companies 
in good faith, and that there was no arrangement or understânding that 
the subscribers should hâve the right to withdraw such lands at any 
time or for any purpose. Deeds to ail lands then subscribed that were 
to be certified to the auditor were required to be filed for record with 
the proper county officer by July 1, 1871, and the auditor was then to 
classify as subject to taxation laws the lands as to which no such addi- 
tional certificate had been made. By a further act of the Législature 
approved April 21, 1873 (Acts Ark. 1873, p. 172), it was recited that 
gross frauds were being perpetratcd on the revenues of the state by 
the failure of raiiroad companies to comply with the laws relating to 
lands subscribed to them and in their exemption from taxation, and it 
was made the duty of the county clerks to examine the records of deeds 
by June 1, 1873, and to make out therefrom a list of lands that had 
been subscribed or donated to any raiiroad company by deed filed for 
record on or before July 1, 1871, as required by the act of 1871, and 
to forward such certified list to the auditor by June 1, 1873. Sections 
2 and 3 of the act are as f ollows : 

"Sec. 2. On or before the Ist day of June, 1873, the auditor of the state 
shall make out a correct list of ail the lands and town lots claimed to be ex- 
empt from taxation by the various raiiroad companies, maklng a separate list 
for each company; and he shall, on or before the lOth day of June, 1873, or 
as soon thereafter as such iists shall bave been recelved from the county 
clerks, proceed to compare the Ust made out by hlmself with the list for- 
warded to bis oflîce by the county clerks in accordance with the provisions of 
thls act, and shall forthwith classify ail such lands and lots, and ail such 
lands and lots as shall be claimed by any raiiroad company as exempt from 
taxation by reason of having been donated or subscribed to such raiiroad com- 
pany, and for wliich it shall be found no deed bas been, filed for record with 
the proper officer of the county in which such lands are situated, as is re- 
quired by section 2 of an act entitled 'An act to protect the state revenue,' ap- 
proved March 27, 1871, shall be made subject to the revenue laws; and such 
lands and lots as appear to hâve been forfeited to the state for nonpayment 
of tax shall be so classed and shall be sold or otherwise dlsposed of as Is or 
may be provided by law for the disposai of forfeited lands ; and any deed of 
quitclaim or release by which the claim of the state to such lands or lots, for 
taxes due thereon, may hâve been relinquished in favor of any raiiroad com- 
pany, sliall be cancelled and annulled ; and the auditor of the state shall so 
déclare, and shall notify any raiiroad company elaiming such land of hls ac- 
tion in the premises; and such lands and lots as do not appear to hâve been 
forfeited sliall be listed for taxation as other lands are listed ; and the audi- 
tor of state shall notify the derk of the county In which such lands and lot» 



702 253 FEDERAL REPORTER 

are situated, and lie sliall plaee snch Jands and lots on the tax books of the 
r-ounty, and shall chai-ge the saine with ail the taxes due thereon; and the 
collector of sald eounty shall, at the next annual collection of taxes there- 
after, colleot ail taxes due on sald lands and lots, but no penalty shall be 
added for the nonpayment of any taxes up to date of such collection. 

"Sec. 3. If any person or persons owning or claimlng to own any of the 
lands or lots mentioned In the preceding section of thls act, shall donate or 
subseribe the same as stock to any railroad company chartëred or organized 
aceordlng [to] the laws of thls state, and shall subscribe or donate them by 
deed to such railroad éompany, and shall file such deed for record with the 
proper offlcer of the eounty in which such lands are àtuated on or before 
the 15th day of July, 1873, then the state shall release ail the elaim which it 
may hâve to said lands or lots on account of taxes, as Is now provlded by law 
in such cases; and the laws of this state In relation to lands subscribed or 
donated to railroad companies shall be in force as to such lands ; and ail such 
lands or lots as may be classed as forfeited lands or lots, and which any 
person or persons owning or claimlng to own them shall elect to redeem them 
instead of tionatlng or subscribing them to any railroad company, such lands 
or lots may be redeemed as Is now or may be provlded by law for the rédemp- 
tion of forfeited lands on or before the said 15th day of July, A. D. 1873, 
after which tlme if not then redeemed or eonveyed to any railroad company 
they shall be sold by the àuditor at the next regular sale of forfeited lands 
thereafter, or otherwise disposed of aceordlng to law. And the eounty 
clerks of the several counties in this state shall, on the said 15th day of July, 
1873, make out and forward to the audltor of the state a correct llst of such 
lands and lots as may appear from deeds then on file in the proper office for 
record to hâve been subscribed or donated to any railroad company." 

The plaintiff daims that under the provisions of section 3, McCray, 
although he had no title to thèse lands, could claim to own them, and 
did so claim, and that he donated and subscribed them to the railroad 
company by his deed filed on July 15, 1873, and thereupon the state 
granted to the grantee named in McCray's deed its title which it had 
theretofore acquired by reason of the purchase for taxes, and that this 
title reverted to McCray's heirs when a forfeiture of the estate eon- 
veyed by McCray to the railroad company was declared for breach of 
the condition subséquent, and theref ore he is now vested with sufficient 
title to maintain this suit. 

It is urged by appellees that the Législature of Arkansas, under the 
restrictions of the state Constitution, had no power either to convey 
lands that the state had purchased for taxes or to remit or release such 
taxes, excepta upon full payment of the amount due. We do not find 
it necessary to décide this question, for, if this législation did not pur- 
port to convey title to the lands to the railroad company, the plaintiff 
cannot hâve acquired any title by claim of a reversion of estate. 

Did the acts of the Législature grant the state's title to the railroad 
company ? The privilèges granted by section 3 of the act of 1873 are 
limited to lands mentioned in section 2 of the act. The lands mention- 
ed in section 2 are those listed by eounty clerks on or before June l, 
1873, from their records of deeds filed on or before July l, 1871, and 
the lands listed by the auditor on or before June 1, 1873, as claimed 
to be exempt by the railroad companies. The purpose of the act was 
to limit the list of exempted lands to those in thèse two classes, but a 
provision was made that if land appeared on the auditor's list, and no 
deed thereto had been filed by July 1, 1871, it could still hâve the bene- 
fits of the act, if the owner or claimant dOnated or subscribed it to a 
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raiiroad company and fàled the deed for record by July 15, 1873. It 
was not intended that the door should be opened, so that any lands 
could be subscribed or donated to railroads, and thus be exempted from 
taxation; but the purpose was to leave the door ajar for such lands 
as the auditor had listed on or before June 1, 1873, even though the 
deeds thereto had not been filed by July 1, 1871, and to close it to ail 
others. The plaintiff does not allège that the McCray lands were so 
listed by either the county clerk or by the auditor and as the deed by 
McCray was not made until July 12, 1873, neither the county clerk 
nor the auditor was authorized to enter it upon their list and the raii- 
road companies were not authorized to make the verified statement 
required by section 2 that the McCray land was claimed as exempt on 
or before June 1, 1873, because it had not been conveyed and the pre- 
sumption is that the officers ail observed the requirements of the stat- 
utes, and hence it does not appear that thèse lands were subject to the 
act of 1873. 

[3, 4] There is another reason why this act did not confer any title 
in the raiiroad company. The terms of this act provide that the state 
shall release ail the claim it may hâve to the lands on accoujit of taxes 
"as is now provided by law in such cases," The law thus referred to 
is found in the act of 1869 heretofore quoted, and provides merely for 
the remission or discharge of the taxes to be evidenced by the auditor's 
certifîcate "as in case of rédemption" and thus left the title where it 
happened to rest before the issuance of such certificate. 

There is no allégation that the state of Arkansas ever executed a 
release or conveyance of thèse lands to plaintifif or his predecessor in 
title. It therefore appears that the plaintifï bas no title, if a forfeiture 
were properly declared, except such title as McCray had when he made 
his deed to the raiiroad company, and as he had none the plaintiff ac- 
quired none. He does not allège that he has possession of the land. 
In order that one may bave his title quieted to lands he must hâve some 
title. Under the libéral modem statutes broadening the remedy one 
cannot "hâve a cloud removed from a title which has no existence." 
The suit cannot be based alone upon the weakness of an adversary ti- 
tle. Dick V. Foraker, 155 U. S. 404, 415, 15 Sup. Ct. 124, 39 L. Ed. 
201; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; 
Frost v. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010; Stark 
V. Starr, 6 Wall. 402, 18 L. Ed. 925 ; Guarantee Trust & Saf e Deposit 
Co. V. Delta & Fine Land Co., 104 Fed. 5, 43 C. C. A. 396; Ripinskv 
V. Hinchman, 181 Fed. 786, 105 C. C. A. 462 ; Mason v. Gates, 82 Ark. 
294, 102 S. W. 190; Chapman & Dewey Land Co. v. Bigelow, 77 Ark. 
338, 92 S. W. 534; Reynolds v. Snyder, 121 Ark. 33, 180 S. W. 752, 
183 S. W. 979; Gréer v. Vaughan, 128 Ark. 331, 194 S. W. 232; 32 
Cyc. 1329, 1330. 

[5] An exception to this rule exists where suit is brought to quiet 
title and both parties claim title alone from a common source. In that 
case neither party can question the title of the common grantor. Bull 
V. Campbell, 225 Fed. 923, 141 C. C. A. 47; Wood v. Freeman-Smith 
Lumber Co., 109 Ark. 499, 160 S. W. 396 ; 2 Gr. on Ev. § 307 ; English 
V. Otis, 125 lowa, 555, 101 N. W. 293 ; Howard v. Twibell, 179 Ind. 
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67, 100 N. E. 372, Ann. Cas. 1915C, 93 ; Phillips v. Menotti, 167 Cal. 
328, 139 Pac. 796; People's Bank v. West, 67 Miss. 729, 7 South. 513, 
8 L.R.A._ 727. 

This suit is not within the exception because the plaintiff shows that 
the state of Arkansas was the owner of thèse lands when M'icCray made 
his deed to the railroad company, and that the défendants claim the 
lands through tax sale proceedings by the state and through deeds from 
other perspns than McCray or his successors in interest. 

The plaintiff's claim to the Saffron land rests upon a chain of con- 
veyances from the United States to the state of Arkansas, by the state 
to Jones, by Jones to Ford, and by Ford to Saffron. The deed to 
Saffron is dated January 1, 1873. He allèges a deed from Saffron to 
the railroad company dated July 11, 1873, and filed for record on July 
14, 1873. A deed from Saffron to plaintiff's predecessors in title was 
made November 22, 1910. The deed from Saffron to the railroad com- 
pany contained the same conditions that were contained in the McCray 
deed. The plaintiff makes the same allégations as to the Saffron land 
that hâve been referred to as made with référence to the McCray land, 
to the effect that the lands had been sold for taxes and purchased by 
the state and that title was in the state of Arkansas in 1872. The claim 
of title to thèse lands is based upon the same contention that bas been 
stated with référence to the McCray lands, that by reason of a dona- 
tion and subscription of them by Saffron to the railroad company the 
state then granted its title to the railroad company, and plaintiff is en- 
titled to the reversion of this title for condition broken in the Saffron 
deed. Our décision that no title passed from the state to the railroad 
company as to the McCray lands also détermines that no title passed 
from the state to the railroad company as to the Saffron lands and for 
the same reasons. As it is further shown that Saffron had lost his 
title in 1872 to the state of Arkansas, his deed to the railroad company 
in 1873 conveyed nothing and the claim of a reversion for condition 
broken, if sustained, can restore: no title to plaintiff, and he bas no 
standing to ask to bave his title quieted. 

The défendants who claim the Saffron lands are also shown to be 
claimants under the tax sale proceedings of the state, and under deeds 
which are not derived from Saffron's claim of title, and hence they de 
not claim from a common source with the plaintiff. 

The conclusions announced dispose of the case, and render unneces- 
sary the discussion of other questions argued. 

The decree will be affirmed. 
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CHICAGO, R. I. '& P. RY. CO. v. LAWTON EEnNING CO.» 
(Circuit Court of Appeals, Eighth Circuit October 28, 19ia) 
No. 5080. 

1. Caebiebs ®=45 — DuTT to Furnish Ca.es — Jurisdiction of Courts. 

The courts hâve jurisdiction over a suit by a shipper to compel a rall- 
road Company to furnish cars, as a shipper has a remedy by action for a 
carrier's refusai to accept proper shipments or supply reasonably adéquate 
fucilities. 

2. Oabbiees <S=>39 — Carbiage op Goods — Dtjtt of Cabrieb. 

There is a gênerai duty on common carriers to recelTC, and carry by 
suitable means, goods which they assume to transport, or which arq 
usually carried. 

5. Carriers ©=540 — Cabbiaoe of Goods — Dtttt of Cabrieb. 

The obligation to carry goods safely often requires that spécial klnds of 
cars be supplied for the transporta tion of goods, which the carrier has 
accepted or holds Itself ont to carry. 
4. Carriers <g=40 — Cabbiage of Goods — Dutt of Oabbieb. 

Wliere articles of an extraordinary character are ofTered, a carrier is 
not bound to accept them, or provide facilities of a différent klnd fron» 
those usually fumished for transportation ; hence a railroad company 
was not required to furnish tank cars to carry the oils of a refinery. 

6. Carriers <S=>40 — Carbiage of Goods — ^Dtjty of Cabbieb. 

Where the tariffs of a railroad company, which owned no tank car», 
did not puri)ort that the tank cars would be fumished, held, the railroad 
company havlng leased tank cars some of wUch it allowed a refinery ta 
use, might wlthdraw the use of the cars from the refinery when they 
were needed to carry water to supply its engines and roundhouses, etc. 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Suit by the Lawton Refining Company against the Chicago, Rock 
Island & Pacific Railway Company. From an order granting a tem- 
porary injunction, défendant appeals. Order reversed and set aside, 
with directions. 

C. O. Blake, of El Reno, Okl. (R. J. Roberts, W. H. Moore, and J. 
E. Du Mars, ail of El Reno, Okl., on the brief), for appellant. 
B. M. Parmenter, of Lawton, Okl., for appellee. 

Before SANBORN and CARLAND, Circuit Tudges. and MUN- 
GER, District Judge. 

MUNGER, District Judge. This is an appeal from an order grant- 
mg a temporary injunction. The plaintiff below was a corporation do- 
ing business at Lawton, Okl., as a refiner of crude petroleum oils. The 
défendant was a railway company doing business in Oklahoma, and 
having connection with plaintiff's refinery by means of a switch track. 
The parties will be referred to as the refining company and the railway 
company. The order of the court enjoined the railway company from 
failing to furnish to the refining company five designated tank cars for 
the transportation in Oklahoma of its products of gasoline, kérosène, 
and fuel oil. The facts are undisputed. 

The refining company has been engaged in business since 1916. It 

4t=3For ottaer cases see same topic & KËY-NUMBER in ail Key-Numbered Dlgests £ ItJexe* 
253 F. — 45 «Rehearing denled January M, 1919. 
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receives crude oil from stations in Oklahoma, and ships its refined 
products extensively to Oklahoma consumers. It has 25 tank cars o£ 
its own. The railway company owns no tank cars, but has leased some 
from private owners ; but it has not supplied tank cars to patrons, ex- 
cept that the five cars in controversy liad been furnished to the refining' 
company for three months before this suit was begun. This was in 
pursuance of some arrangement between the companies ; but counsel 
for the refining company denied that the injunction was asked in en- 
forcement of any agreement. 

The railway company is a member of the American Railway Asso- 
ciation, and by its rules, as well as by common usage, cars are inter- 
changed between railroads in the United States, and cars are dis- 
tributed ratably to patrons needing them. The railway company would 
need a large number of tank cars in order to supply the demand of its 
patrons, if it undertook to furnish such cars, as very few railway com- 
panies fumish tank cars to shippers, and, under the usage of inter- 
change of cars, many of the cars would be absent for long periods. The 
railway company publishes a tarifï for the transportation of oil in tank 
cars. The five cars in controversy had been leased by the railway 
company from private owners, and for several years had been used by 
the railway company in carrying its fuel and water supply, and in trans- 
porting créosote oil for treatment of its ties and structural timbers. 

At the time of this suit a prolonged drought in a portion of Okla- 
homa adjacent to the railway company's lines had caused a failure of 
its water supply at many stations, and it had become necessary to haul 
water over the railroad for use by its engines, its roundhouses, and 
other instrumentalities. It had no other tank cars available, except 
thèse cars, and no other means of securing water, and it intended to 
prépare them for that use, and had begun the altération of one of the 
cars to fit it for such purpose, when the injunction was granted. 

The questions involved in this appeal relate to the jurisdiction of the 
court over the subject-matter, and the sufficiency of the évidence to 
support the order. 

It is to be observed that the injunction is limited to use of the cars 
in intrastate traffic, and that there was no évidence of the efifect upon 
interstate commerce that would resuit from enforcement of the order. 
There was no évidence to show that any other shippers desired that the 
railway company should furnish them with such cars. Questions of 
dissémination are therefore not presented by this record, nor are there 
any questions arising under the acts of Congress regulating interstate 
commerce ; but the case is to be determined by the laws in force in Ok- 
lahoma relating to intrastate shipments. 

[1] A contention is made that the courts hâve no jurisdiction over 
questions relating to the duty of a carrier to furnish cars to a shipper, 
and that such an order should be made by an administrative body ; but- 
counsel do not advise uS of any spécial tribunal having such powers. 
A similar contention was made in the case of U. S. et al. v. Pennsyl- 
vania Railroad Company, 242 U. S. 208, 37 Sup. Ct. 95, 61 L. Ed. 251, 
as to tank cars demanded for interstate shipments, and it was then held 
that, if any duty to furnish such cars exists, it is enforceable in the 
courts, not by the commission. For a carrier's refusai to accept prop- 
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er shipments, or to supply reasonably adéquate facilities of carriage, 
the shipper has a remedy by action. Louisville & Nashville Railroad 
Co. V. F. W. Cook Brewing Co., 223 U. S. 70, 32 Sup. Ct. 189, 
56 L. Ed. 355; Danciger et al. v. Wells Fargo & Co. (C. C.) 154 
Fed. 379; Pennsylvania Railroad Co. v. Puritan Coal Mining Co., 237 
U. S. 121, 35 Sup. Ct. 484, 59 !.. Ed. 867 ; Illinois Central Railroad Co. 
V. Mulberry Hill Coal Co., 238 U. S. 275, 35 Sup. Ct. 760, 59 L. Ed. 
1306; Missouri Pacific Railway Co. v. Larabee Flour Mills Co., 211 
U. S. 612, 29 Sup. Ct. 214, 53 L. Ed. 352; Chicago, Burlington & 
Quincy Railway Company v. Burlington, C. R. & N. Railway Co. et 
al. (C. C.) 34 Fed. 481 ; Butchers' & Drovers' Stock Yards Co. v. 
Louisville & N. R. Co., 67 Fed. 35, 14 C. C. A. 290; Moore on Car- 
riers, p. 3. 

[2] The remaining question is the right of the refining company to 
the use of thèse spécifie tank cars. There is a gênerai duty of com- 
mon carriers to receive and carry, by suitable means, goods which they 
assume to transport or which are usually carried. Covington Stock- 
yards Co. V. Keith, 139 U. S. 128, 11 Sup. Ct. 461, 35 L. Ed. 73; At- 
lantic Coast Line Co. v. Geraty, 166 Fed. 10, 91 C. C. A. 602, 20 L- 
R. A. (N. S.) 310; Citizens' Bank v. Nantucket Steamboat Co., 2 Story 
16, Fed. Cas. No. 2730; McManus v. Lancashire R. R. Co., 4 H. & 
N. 327 ; Elliott on Railroads, §§ 1465, 1466, 1474. 

[3] The obligation to carry goods safely often requires that spécial 
kinds of cars be supplied for the transportation of goods which the 
carrier has accepted, or which it holds itself out to carry, such as 
refrigerator cars for perishable products, stock cars for cattle, and 
the like. Atlantic Coast Line Co. v. Geraty, supra ; Johnson v. Toledo 
S. & M. Ry. Co., 133 Mich. 596, 95 N. W. 724, 103 Am. St. Rep. 464; 
New York, P. & N. R. Co. v. Cromwell, 98 Va. 227, 35 S. E. 444, 49 L. 
R. A. 462, 81 Am. St. Rep. 722; St. Louis, I. M. & S. Ry. Co. v. Ren- 
froe, 82 Ark. 143, 100 S. W. 889, 10 L. R. A. (N. S.) 317, 118 Am. St. 
Rep. 58; Di Giorgio L & S. Co. v. Pennsylvania R. Co., 104 Md. 693, 
65 Atl. 425, 8 L. R. A. (N. S.) 108; Baker v. Boston & M. R. Co., 
74 N. H. 100, 65 Atl. 386, 124 Am. St. Rep. 937, 12 Ann. Cas. 1072; 
People v. St. Louis, A. & T. H. R. Co., 176 111. 512, 52 N. E. 292, 35 
L. R. A. 656; Forrester & Co. v. Southern Ry. Co., 147 N. C. 553, 61 
S. E. 524, 18 L. R. A. (N. S.) 508, 15 Ann. Cas. 143 ; Loomis v. Lehigh 
Valley R. R. Co., 208 N. Y. 312, 101 N. E. 907; Hannibal R. R. Co. 
V. Swift, 12 Wall. 262, 20 L. Ed. 423 ; Hutchinson on Carriers (3d 
Ed.) §■§ 505, 508; Elliott on Railroads, §§ 1474, 1475. 

[4] Where articles of an extraordinary character are ofifered, a car- 
rier is not bound to accept them or to provide facilities of a différent 
kind from those usually furnished for transportation. For this rea- 
son a carrier may be excused from acceptance of explosives or of goods 
that are improperly packed. Nitro-Glycerine Case, 15 Wall. 524, 21 
L. Ed. 206; Harp v. Choctaw, O. & G. R. Co., 125 Fed. 445, 61 C. C. 
A. 405; California Powder Works v. Atlantic & P. R. Co., 113 Cal. 
329, 45 Pac. 691, 36 L. R. A. 648; Union Express Co. v. Graham, 26 
Ohio St. 595 ; Fitzgerald v. Adams Express Co., 24 Ind. 447, 87 Am. 
Dec. 341 ; Gulf, C. & S. F. Ry. Co. v. A, B. Frank Co. (Tex. Civ. App.) 
48 S. W. 210. 
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There are other limitations of the carrier's duty to accept goods, 
growing out of the usual course of business and the limitations of con- 
venience. An express company that handles parcels is not bound to 
accept articles of great bulk, such as lumber and hay; nor are car- 
riers bound to accept as baggage articles that, by reason of bulk or 
value transcend the carrier's customary limitations. Pfister v. C. P. 
R. R., 70 Cal. 169, 11 Pac. 686, 59 Am. Rep. 404; Elliott on Railroads, 
§ 1466. 

The ordinary freight cars of the railways, because of their dimen- 
sions, impose restrictions of length, width, and height to commodities 
that may be carried, and they are also unsuitable for the transporta- 
tion of articles such as acids, oils and gases, which are not packed in 
containers. In the case of U. S. et al. v. Pennsvlvania Railroad Co., 
242 U. S. 208-231, 37 Sup. Ct. 95, 61 L. Ed. 251, the Suprême Court 
recognizes the fact that a tank car is not only a car but a package for 
the goods. If the producer of oil may demand of the carrier a special- 
ly constructed car suitable as a container of the article produced by 
him, no reason is perceived why the producers of the various forms of 
gases, liquids, and solids may not also require peculiar cars suitable for 
such unpacked products. In the case of In the Matter of Private Cars, 
50 Interst. Com. Comn. R. 652, July 31, 1918. the Interstate Com- 
merce Commission found that there are 59 varieties of liquids that are 
regularly transported in tank cars. It is there said: 

"Cars Txsed to transport the différent liquids caiinot be interchanged readi- 
ly; tliat is to say, a tank car loaded witli fuel oil with an asphalt base cannot 
be reloaded wirli refined oils, such as gasoline or kérosène, nor witli edible 
oils, such as oottoussed or cocoanut, without tliorougli eleaning at an ex- 
ponse of from $5 to $35 per car. A car in wbieli lias bcen transported any 
of the petroleuni oils cannot be used for molasses or other edible liquids, 
without thorough eleaning to remove every vestige of oil and odor. Sonie 
aeids require peculiarly constracted cars. A car for tannic acid must be coated 
on the inside with aeid-resisting material and ail flttings must be of brass. 
Muriatic acid requlres a woodeu llned tank. Wine cars are mounted wltli 
a Steel tank, lined on the inside with spécial enamel, surrounded on tlie out- 
side witli a wooden tank, with insulating material between It and the steel, 
to préserve the contents from détérioration ditriiig transportati(m ; and cas- 
ing head gasoline cars are insulated, so as to i)reserve a uniforni temperiiture, 
and are titted with spécial dome-head arraiigeuients and safety applinuces. 
A tank, car for transportation of asphalt and other hoavy oils requires heaTer 
coils, in order to liquefy the contents for unloading. Some tank cars aro 
constructed with compartments, so that two or more grades of oil may ))e 
transportée! at a time. Spécial loading and unloading facilities are necessary 
for oil shipnients. It is necessary to force souie oils out of the cars by stea.m 
jjressure, oîhers by the use of pumps, and from still others the liquid Hows 
out by gravit y. * * * 

"It is more econoniical and more efficient for tlie refiner to furnish a tank 
car, either owning it or leasing it from some concern, than for the railroad 
company to own it. A refîner, producing two kiiids of oil, gasoline and 
residuum, requires two kinds of cars. Anotlier refiner, producing ail grades 
of oil, from the lighter oils dowii to coke, will retpnre sevei'al kinds of cars. 
The eost of eleaning a car which lias been nse<i for fuel oil, in order to make 
It fit for handllng gasoline, is very great. Thèse and other reasons, which are 
given In détail and might be liere repeated, if necessary, hâve led to the 
svstem of private ownership of tank cars throughout the country gener- 
nlly. * * * 

"The refiner of oil or the méat packer could no more do business on an 
econoinical and efficient basis without liis private cars than he could without 
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his modom «niipped refiuiiip; or paekln^ ])lant. The prlvato car part ol: 
the business lias j^rown with tlie rest. DoiiUtloss in tlie begiiiiilng demanda 
were made by tliese shi])pei-s that cari'iers sliould supi>ly tauli and nieat cars; 
but it was qulckly deinonstrated tliat business tould uot be doue in the most 
effective manuer, were carriers to own or control cars of that Uind. As a 
rule carriers hâve never furnisiicd tliese cars, and it bas come to be mutually 
uiiderstood that they should not do so. The oil reliner and méat packer de- 
niand an ade<iuate supply of cars at ail tinies. It is concedcîd by sliipix^rs 
that neither an adéquate supply nor its efficient distribution can be afl'ordei) 
by carriers. The re<iuir(>n]eut lias lieen that there shall lie the most efficient 
use of taidv and refrigerator cars, which lias becn one of the results of private 
owuei'ship. Wliile this bas «ndoubtedly beeu of benefit to c-arriers, it has been 
of incalculable benetit to shippers as well." 

It is also disclosed by the report of the Interstate Commission in 
that case that very few railroads in the United States furnish tank cars 
for the use of shippers (see, also, United States v. Penn. R. R. Ce, 242 
U. S. 208^231, 37 Sup. Ct. 95, 61 L. Ed. 251), and that railroad tariffs 
usually i)rovide that the carriers assume no obligation to furnish tank 
cars. There is an économie waste in the use of tank cars, because such 
cars ustially are returned empty from the places where their contents 
are discharged to the points of origin of shipment, and they are not 
adapted for gênerai use. Under the rules of interchange of cars, a 
railway company may bave a large supply of such cars, and yet bave 
none of them immediately available on its own lines. To meet this dif- 
ficulty a number in excess of the demands of shippers on its own lines 
must ht provided, AVc think the rule is a reasonable one, that if the 
shipper wishes to compel the carrier to accept his goods he must prop- 
erly prépare and pack his product to suit the cars that the carrier as- 
sumes to supply, and which are ordinarily furnished by carriers for 
such products, and that it is not the usual practice of railway companies 
to furnish tanlc cars for shippers. Questions of the proper rates to be 
given to shippers of licjuids, or of discrimination between shippers who 
furnish tbcir own tar.k cars and shippers of similar articles in barrels 
or otherwise, are not involved hère. 

[5 I There is another reason why the railway company was not bound 
to furnish for the use of the refining company the cars in question. 
Tlie railway company had published a tariff which announced its readi- 
ness to trans])ort oil in tank cars, but this tariff did not purport to fur- 
nish the cars for this purpose. It had not held itself ont as ready to 
lurnish tank cars for ship])ers. The five cars in controversy had been 
Icased by it for its own use in operating its railway, and had been but 
tcmporarily fiirnislied for tlie use of the refining company until it 
should again hâve need for them. When the prolonged drought en- 
dangered its water supply, it was the right of the railway company to 
withdraw the cars from the use of the refining company, in order to 
supply its engines and roundhouses with water. The railway company 
owed a duty to the public to keep its trains in opération, and this duty 
was superior to the demand of the refining company for thèse tank 
cars, in addition to those it owned and operated. L. & N, R. Co. v 
Queen City Coal Co., 99 Ky. 217, 35 S. W. 626; Harp v. Choctaw, O. 
& G. R. Co., supra. 
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' The order of tlie District Court will be reversed and set aside, with 
directions to dissolve the restraining order and to deny the application 
for temporary injunction. 



PUOET SOUND ELECTKIC RY. et al. v. BENSON. 

(Circuit Court of Appeals, Ninth Circuit. Oetobei- 28, 1018.) 

No. ."3147. 

1. Statutes ®=3l96 — CoNSïEUcnoN — Canons. 

A limiting clause is to be restrained to the last antécédent, unlesg tlie 
subject-matter requires a différent construction. 

2. Statutes <S=3200 — Construction — Commas. 

The use of commas is not controlling, where the meanlng is otherwise 
clear. 

3. Municipal Corporations <S=»703(1) — TKAFric Obdinances — Fire Depart- 

ment. 

An ordlnanoe declaring that apparatus of the fire department, etc.. 
ambulances, responding to emergeney ealls. etc., should havc right of way 
in use of streets, glves flre apparatus returning from a fire the right of 
way. 

4. Evidence <S=»595 — "Inference" — What for. 

An "inference" is a perniissible déduction, whleh the jury Is entitled to 
draw from the évidence, aud vvhich has no probative efifect, other than 
the jury is pleased to attribute to it. 

[Ed. Note. — For otlier définitions, see Words and Phrases, First and 
Second Séries, Inference.] 

5. Evidence <g=53 — "Presumptions or Law." 

"Presumptions of law" are artificial rules, whieh hâve légal effect, in- 
dependent of any belief, and stand in the place of proof uutil the con- 
tra ry is shown. 

[Ed. Note. — For other définitions, see Words and Phrases, Ilrst aud 
Second Séries, Presumptiou of Law.] 

C. Street Raileoads (@=ai — Speed Ordinance Vioiation — Effect. 

The violation of an ordinance limitlng the speed of street cars is nég- 
ligence per se, and it is proper for the court to announce the presumption 
of négligence. 
7. 'Municipal Corporations <©=>122(2) — Speed Ordinance — REAS0NAiit.ENE8s 
— Burden of Proof. 

An ordinance regulatiug the speed of street cars is prima facie reason- 
able, and the burden is on those attaeking to show its unreasonableiics.s. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action by Harvey K. Benson against the Puget Sound Electric 
Railway, a corporation, and others. There was judgment for plaintiflf, 
and défendants bring error. Affirmed. 

James B. Howe and Hugh A. Tait, both of Seattle, Wash., for 
plaintiffs in error. 

Griffin & Griffin, of Seattle, Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

^3:3 For other cases see same topic & KKY-NTJMBER in ail Key-Numbered Digests & Indexes 
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WOLVERTON, District Judge. This action is one to recover 
damages for personal injuries alleged to hâve been sustained by Ben^ 
son, the défendant in crror (plaintiff below), wlio was at the time in 
the emplo}' of the fire department of the city of Seattle. While 
driving a motor-propelled apparatus, l<nown as a "water tower," belong-^ 
ing to the fire department, easterly along Connecticut street, an electric 
Street car colHded with it at the junction of First avenue, which runs 
at right angles with the above-named street, whereby the plaintifî 
received the injuries of which he complains. The water tower was 
at the time retiirning from, and not going to, a fiire. 

[1-3] The court was requested at the trial to instruct the jury that 
Ordinance Xo. 24597 of the city of Seattle was without application/ 
The request was denied, and error is assigned. The ordinance pro- 
vides : 

"The foUowiug vehitles in the order named, shall hâve the right of way in' 
the use of ail streets and public places, xir.., apparatus of the fire department',- 
police patrol wagons, ambulances, responding to emergency calls, emergency 
repair wagons of the street railway companies, and U. S. mail wagons." 

The question involved is one of construction. It is insisted that the 
words "responding to emergency calls" qualify the phrase "apparatus 
of the fire department," as well as "ambulances," and therefore that 
it is only when the apparatus of the fire department is responding to 
an emergency call that it is accorded the right of way under the ordi- 
nance. 

The application of one of the simplest canons of statutory con- 
struction, namely, that "a limiting clause is to be restrained to the 
last antécédent, unless the subject-matter requires a différent construc- 
tion" (Cushing V. Worrick, 9 Gray [Mass.] 382, and Endlich on 
the Interprétation of Statutes, § 414), would seem to be décisive of 
the question. The last antécédent is "ambulances," and under this 
rule the qualifying clause refers thereto, and not to the antécédents 
preceding that. Nor does the subject-matter require a différent con-, 
struction. AU alarms of fire are emergency calls, and police patrol' 
wagons are brought into service whenever their use is thought to 
be convenient. So that the supposed qualifying words "responding 
to emergency calls" would seem to be redundant and useless as apply- 
ing to thèse antécédents. They bave a peculiar fitness, however, when 
applied to ambulances. When acting under emergency, it is essential 
that ambulances move swiftly, until the call has been attended to, 
without référence to the direction in which they are required to trav-' 
el, whether to or from; hence the need of according them the right 
of way upon the streets until the emergency has been met. Otherwise, 
ambulances are to be afïorded no greater privilèges upon the streets 
than other vehicles. On the other hand, fire and police protection may' 
dépend as well upon prompt action in housing the fire apparatus aiid* 
having patrol wagons convenient for any emergency, so that, whether' 
the fire department or the police department is responding to one calV 
or making ready to meet the exigencies of another, it is an act Ve- 
quired for rendering prompt and proper fire or police protectiori, 
which is the essential purpose of the ordinance. Upon the whole, iri 



712 253 FEDERAL KErOHïEU 

view of the context and of the grammatical construction and the plain 
purpose of the ordinance, it is clear that the clause "responding to 
emergency calls" was intended to quahfy none of the antécédents ex- 
cept "ambulances." See, further, City of Traverse City v. Blair Twp., 
190 Mich. 313, 322, 323, 157 N. W. 81. The use of commas is net 
controlling where the meaning is otherwise clear. 

Whatever may be the true construction to be accord ed rule 20, it 
does not affect the présent inquiry. We agrée, therefore, vvith the 
construction which the trial court gave to this ordinance. 

A far more interesting and difficult question is one relating to the 
court's instruction respecting négligence, as it aft'ected the défendants 
in the opération of the street car which collided with the water tower. 

There is an ordinance which déclares that it shall be lawful to op- 
erate cars upon street railvvays within the city limits at a rate of speed 
up to, but not in excess of, 20 miles per hour. As to the bearing of 
the ordinance, the court instructed as f ollows : 

"NoiV, so far as tlioso ordlnances are conceriied, ordlnaiices of tliat cliar- 
after arc not only for tlie convenieiice of the travoliiif; imblie, but lu part for 
rlieir safery, and where a perron violâtes an ordinance of the cit,v, that Is 
desîgned to render safeor more safe tUe lives and linihs of the rravelinfr i)ublic, 
the p<!j-soii wlio vidhites such an ordinance is .auihy of iieglisence. This In- 
struction iipplles ro iioth plaintifî and défendant in this partieular case. 
« * * Y<ui uiidei-stand that, .so far as vujlathij,' one of thèse ordinances, tiiis 
ordinance l'egulatini,' tlie rate of speed in the city is concerned. t)y viobitinir 
that ordinance the city in efl'ect says that it is nes^liseut to run faster thau 'M 
iuites an Ikhu-, so you would not concern yourscives wiietlier you tliiuU an 
ordiuaiàly careful and prudent person would run faster thuu that in the city 
01' not." 

In connection viàth the instructions, the court advised the jury fur- 
ther that it was incumbent upon the plaintiff to "establish by a fair 
prépondérance of the évidence that such négligence of the défend- 
ant was the proximate cause of bis injury." It was left to the jury 
to say whether the car was being operated in excess of 20 miles per 
hour. 

Thus is presented for our inquiry the question whether the opér- 
ation of the street car in excess of the ordinance limitation as to speed, 
where it contributed as the proximate cause of the injury, was nég- 
ligence per se. This, of course, assumes that the plaintiiï was not 
himself guilty of contributory négligence. 

It seems to be the opinion of counsel for the plaintiffs in error that 
the Suprême and fédéral courts of the United States are committed 
to a rule that the violation of a city ordinance regulating the speed 
of vehicles is évidence of négligence only, and does not constitute 
négligence as a matter of law. The only case cited that appears di- 
rectly to support the rule as thus broadly stated is Erie R. Co. v. 
Farrell, 147 Fed. 220, 77 C. C. A. 446. In that case the trial court 
instructed the jury in efïect to find upon the issue of négligence for 
the plaintiff, because the évidence was uncontradicted that the train 
of the défendant was moving in excess of the speed permitted by the 
city ordinance. The trial court also refused to instruct, at the rc- 
quest of the défendant: 
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"Tliat tlie defeiidant's faihire to coinply witli tlie ordinance did not in it- 
self constitute (■onclusive proof of nofîligence, and that it was for the jury 
to say, in view ot the situation and surroundings in tliat ]iart of tlie city 
and ail the circuinstnnces, whether the failure to coniply was négligence" 

The Court of Appeals held this to be error, saying: 

'"The rule established by the weight of authority is that tlie violation of 
the ordinaiiee is not concluslvo évidence of négligence, but is to be subniitted to 
tlie jury as a circnmstance from whieh négligence may be inferred." 

Referring to the case of Grand Trunk Railway Co. v. Ives, 144 
U. S. 408, 12 Stip. Ct. 679, 36 L. Ed. 485, the trial court instructed 
that by reason of the railroad train moving in excess of the rate of 
speed forbidden by a city ordinance the law authorized the jury to 
infer neghgence, "as one of the facts established by the proof." The 
Suprême Court after premising that it bas been held in many cases 
that the running of railroad trains within the limits of a city at a rate 
of speed greater than is allowed by ordinance is négligence per se, 
says : 

'•But pe)'ha])s tlie better and niore gonerally accepted rule is that such an aet 
ou the part of the railroad couipany is ahvays to be considercd by tlie jury as 
at least a circumsiance fnmi whlch négligence niay be inferred in deter- 
miuing whether the coniiiaiiy was or was not guilty of négligence." 

And, after citing authorities, concludes : 

"At any rate, the charge of the coui't, in this particular, was not unfavoraWe 
to the défendant inidor the law." 

It is plain that there was no décision on the direct question wheth- 
er the running of a train in excess of the speed limitations of an ordi- 
nance was neghgence ])er se. We bave, however, an expression of 
the opinion of that court a; lo what is deemed the better rule. In 
Hayes v. Micbigan Central R. R. Co., 111 U. S. 228, 240, 4 Sup. Ct. 
369, 28 L. Ed. 410, the court distinctly holds that an action will lie 
for a breach of duty in failure to conform to the requirernents of a 
city ordinance, and that such breach will be évidence of négligence. 
In this relation, the court further says: 

^ "The dnt> is due. not to tlie city as a nuniici))al body, but to the public, coii- 
sidered as cfmiposed of iiidividual persons ; and each persou specially injured 
by the briat-h of the obligafion is eiititled to his Individual compensation and 
to an action for its recovery." 

As it respects a law of Congress, and the effect of a violation of its 
provisions, the court bas spoken in no uncertain language. Having 
référence to the Safety Appliance Act (Comp. St. 1916, § 8605 et seq.), 
in St. Louis, Iron Mountain & Southern Ry. v. Taylor, 210 U. S. 281, 
295, 28 Sup. Ct. 616, 621 (52 L. Ed. 1061), it has declared that: 

"The obvions purpose of the Législature was to supplant the qualilied dnty 
of the coiuiii'u law wlth an absolute duty deemed by it more .iust. If the 
railroad does, in point of fact, use cars which do not cornply with the standard, 
it violâtes the plain prohiI>itioiis of the law, and there arises from that 
violation the liability to maUe compensation to one who is injured by it." 

That the violation of such an act would constitute négligence per 
se can hardly be questioned. The only distinction that can be drawn 
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between the efFect of an act of Congress in that particular and tlie 
ordinance of a comnion council of a mnnicipality is that the chances 
would be that, by reason of the larger expérience of the members of 
Congress, Congress would promulgate more uniformly reasonable rég- 
ulations. But presumptively the reasonableness of the régulations 
niust obtain in either case nntil overcome by compétent and pertinent 
inquiry. Thus we hâve about ail there is of a rule of the fédéral 
courts as contended for by counsel. 

When we turn to the state courts, we find their adjudications on 
the subject of discussion in hopeless discord. So that it is bootless to 
attempt to examine the accumulated mass of décisions pertaining 
thereto and deduce a rule by weight of authority. See the extended 
and exhaustive note to Sluder v. St. Louis Transit Ce, 5 L,. R. A. (N. 
S.) 187. 

A more satisfactory resuit can be arrived at through examination of 
the subject on primary principles goTerning the effect of évidence. 

[4] An inference is a permissible déduction which the jury is enti- 
tled to draw from the évidence. It lias no légal probative effect other 
than the jury is pleased to attribute to it in a given case. Cogdell v. 
Railroad Co., 132 N. C. 852, 44 S. E. 618. 

[5] Presumptions of law are artificial rules which bave légal eflfect 
independent of any belief, and stand in the place of proof until the 
contrary is proven. Smith v. Asbell, 2 Strob. (N. C.) 141, 147. 

Mr. Wigmore speaks of a presumption in its characteristic feature 
as — 

"a rule of law laid dowii by the jndge, uiid nttEiclilug to one evideiitiar.y fact 
certain conse<iuences as to the diity of the ]>roducti()u of other évidence by 
the opponent." 4 Wigmore on Evidence, § 2i!)l. 

Later in the same section, the learned author says: 
"Nevertheless, it unist he kept in niind that tha peculiar effect of a presump- 
tion 'of law' (that is, the real presumption) is nierely to invol^e a rule of law 
eompelling the .inry to reach the eonchision in the absence of évidence to tlu; 
<-ontrary from the ot)poiient." 

Comparing the two, the court, in Cogdell v. Railroad Co., supra, 
pays: 

"The presumption has a teehnical force of weight and the jury, in the ab- 
sence of sufficient pro<jf to overcome it, should find a('Cordlng to the presump- 
tion, but In the case of a mère Inference there is no teehnical force attaehed to 
it. The jury, in the <!ase of an inference, are at liberty to find the ultlmate 
fiict one way or the other as tliey niay be impressed by the testimony. In the 
one case the law draws a conclusion from the state of the pleadings and évi- 
dence and lu the other case the jury draw it. An inference is nothing more 
fhan a permissible déduction from the évidence, while a presumption is com- 
pidsory and cannot be disregarded by the jur.w" 

■ [6,7] Now, what should be the probative vaine of the circum- 
stance of operating a street car in excess of a speed limit fixed by or- 
dinance adopted for the benefit and protection of the public, where 
it is charged that the excessive opération of the car is an act of nég- 
ligence causing injury to the person? Is the circumstance simply one 
from which, to be considered along with ail the testimony in the case 
bearing upon the subject, the jury may or niay not infer négligence, 



PUtiET SOUND ELECTRIC RY. V, BENSON TTÛ 

or is it one of positive probative value, that will, prima facie and 
without else, support the charge of négligence? If, as is declared 
by the Suprême Court in Hayes v. Michigan Central R. R.' Co., supra, 
the duty imposed by the municipality is one due to the public, which 
is the case in the présent controversy, and the individual is accorded 
a right of action against a street car company for a breach of the 
obligation imposed by the ordinance, why does it not logically and 
necessarily follow that, when the breach is established — that is, when 
it is shown that the company bas exceeded the limitation of speed 
fixed by the ordinance — a prima facie case of négligence is made eut, 
and the burden is lience imposed upon the company to overcome the 
prima facie case ? We think there is no escape f rom the conclusion that 
it does. If it does, then the fact of a violation of the speed limita- 
tion renders the company presumptively négligent, and the presump- 
tion is one of law for the court to déclare. Being one of law, the 
violation is per se néglige. iCe. 

Of, course, the burden is upon the one who allèges it to establish 
the fact that the speed limitation bas been violated, and that is a 
matter primarily for the jury. But when it is established to their 
satisfaction, the presumption of négligence foUows because of a 
breach of the obhgation imposed by the ordinance. This is négligence 
per se. To attribute to such a state of the case the probative value 
of a mère inference from which the jury might or might not deduce 
négligence would be to destroy the efficacy of the ordinance. The 
case would stand as if there were no ordinance regulating speed, and 
the whole question would be relegated, as one of fact for the jury 
to détermine, whether the street car company had exercised reason- 
able care and précaution in the running of its cars. It would be çf 
little or no value to tell the jury that they should take into consid- 
ération the fact that the company had exceeded the speed limitations, 
of the ordinance along with the other facts and circumstances of. 
the case. Besides, it would put into the hands of the jury the power' 
of invalidating the ordinance without any inquiry whatever on that 
subject. 

We hâve said that the fact of a violation of the speed ordinance 
is prima facie sufficient to establish négligence. This prima facie 
case would obtain until overcome by compétent proof to the contrary. 
The issue then arising would be this : The ordinance having been 
adopted by légal and compétent authority, its reasonableness must be 
taken for granted until the contrary is shown. This would involve 
an attack upon the ordinance, and the burden would be cast upon 
those attacking it to show its unreasonableness in the particular as- 
signed, and that because of that fact the provision was one beyond 
the power of the common council ïn the performance of its législa- 
tive functions to adopt. This was the course pursued in Erie R. Cd. 
v. Weber, 207 Fed. 293, 125 C. C. A. 37. 

We hold, therefore, that where a municipal ordinance limits the 
rate of speed for operating street cars upon the public streets of a 
city, and such ordinance is adopted for the benefit and protection of 
the public, it is négligence per se to operate a street car in excess of 
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sucîa limitation as to speed. It follows that tlie court below did not 
err in giving the instructions complained cf. 

The only fédéral case that has been called to our attention really 
opposed to this view is Erie R. Co. v. Farrell, supra; but, with ail 
déférence to that able tribunal, we are persuaded that the rule hère 
announced is the better and more logical. 

AfFu-mcd. 



lîAGAN V. McNIEU 

In re STJL.PIiUK SI>R1N(ÎS TA'MREK CO. 

(Circuit Court of Appeals, Fovirtli Circuit. July 18, 1918.) 

No. 1015. 

1. Bawkruptcy ig=:3lG7 — "Revjew on Appeal — l'isniistîR of P'rj. 

A fliuiiug o( fiict by n référée, ('oiieurred lu l)y the Distiict Court, will 
not Ue reversée! by the aiipellate court, iinlesw cliarly agalnnt the 
welffht of évidence. 

2. BANKiuirxcY <ss=>l(;,")(4) — Yaliditï of Liens — riiESKXT Coxsidkkation. 

AV'hpre a crodltor lioldiiif; an unrecorded lien, but wiili th{» i-i.i,'ht of ini- 
xnedliite iio.e.s&.i.sion, ysive up such rlf;ht and took a nioi't,i,'ir':e wlrlihi four 
month.s inior to bankruptcy of the det)tor, such mortwrw was valld, ano 
not preferentlal, to tho exteut of the new ('onsideratlon, wliuli. was tho 
value of the i)roi>crty subject to the i)rior li(!n, whleli «as surr(>nderod. 

Woods, Circuit Judge, dissenting. 

Cross-appeals from the District Court of the United States for the 
Western District of Virginia ; Henry Clay McDowell, Judge. 

In the matter of the Sulphur Springs Lumber Company, bankrupt. 
Claim by Charles F. Hagan, trustée, opposed by W. D. McNiel, trus- 
tée in bankruptcy. Cross-appeals from order of District Court allow- 
ing claim in part as secured claim. Aiïirmed in part, and reversed in 
part. 

C. V. Meredith, of Richmond, Va. (Pennington & Handy, of Bristol, 
Va., on the brief), for appellant and cross-appellee. 

W. H. Bond, of Wise, Va. (Bond & Bruce, of Wise, Va., on the 
brief), for appellee and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This case cornes up on two appeals from 
an order of the District Court made November 22, 1917. It appears 
that on the lOth of April, 1914, Charles F. Hagan, trustée, the appel- 
lant, sold and conveyed to Grover B. lîickley and R. W illard Cox ail 
of the merchantable timber belting 36 inches and up in circumference 
3 feet from the ground on certain tracts of land in Hunter's Valley, 
Va. The price of the timber, other than maple, beech, and gum, was 
$4 per thousand feet board measure, with lower priées for maple, 
beech, and gum. The purchase money was to be paid on each thou- 
sand feet as the saane was sold, shipped, or disposed of. If the pur- 

.<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



717 

chasers failed to make payments for the lumber as sold or shipped, 
they were to hâve their customers make payments of the purchase 
money of the timber to People's National Bank of Gâte City, out of 
which the bank should first pay the amounts due for the stumpage. 
The himber was to be manufactured and stacked upon the grounds of 
Hagan, trustée, the appellant herein, which were to be furnished by 
him free of charge, and the purchasers agreed and bound themselves 
to keep sufficient lumber on the mill yard itself at ail times to pay 
any arrears that might be due on the stumpage, and a lien was express- 
ly retained on ail the lumber manufactured sufficient to cover any 
amount which might become due to the said Hagan, trustée. The 
lumber yards were to be kept insured and the Insurance made payable 
to Hagan, trustée. This contract of sale was not recorded. Bickley 
and Cox, the purchasers, put in a mill and railroad on the property 
of Hagan, and operated it under the name of Sulphur Springs Lumber 
Company. The purchasers failed to perform the contract, by failing 
to pay for much of the lumber the Sulphur Springs Lumber Company 
had shipped at the time of the shipment, and failed to bave their cus- 
tomers turn over the purchase money, as had been agreed to the 
People's National Bank of Gâte City. The purchasers being consider- 
ably in arrears on their payments, Hagan, trustée, took action to col- 
lect the amount due him, and orders were given to the Sulphur Springs 
Lumber Company, through Hagan's agents, that no further shipments 
of lumber would be permitted until settlement was made for the past- 
due payments, and threatened proceedings to enforce the lien and for 
a receiver. The lumber company thereupon suspended shipments, but 
tried to induce Hagan to forego the provisions of the contract. 

After considérable negotiation hetween the attorneys of Hagan and 
Bickley and Cox a deed of trust was executed on October 9, 1916, 
which was so drawn as to secure whatever was already due and which 
might become due under the contract of lO^h of April, 1914. This last 
deed of trust or mortgage was thereafter recorded. Three days be- 
fore the expiration of four months from the time of the exécution of 
this deed of trust certain creditors of the Sulphur Springs Lumber 
Company filed a pétition for and obtained an adjudication in bank- 
ruptcy against the Sulphur Springs Lumber Company, a partnership 
composed of R. W. Cox and C B. Bickley. Hagan, trustée, elected to 
file his claim in the proceeding, and surrendered whatever possession 
he had of the lumber in the hands of the Sulphur Springs Lumber Com- 
pany at the time of the adjudication to the trustée in bankruptcy, and 
filed his claim in this matter as a secured claim against the lumber on 
the yards and the property embraced in the deed of trust of 9th of 
October, 1916. Thereui)on objections were made to the allowance of 
the claim as a secured claim, both as to the lumber on the yards and as 
to the property conveyed by the deed of trust. 

The référée held that the deed of trust executed on the 9th day of 
October, 1916, was ineffectuai to give valid liens to the debts attempted 
to be secured, as having been executed within four months prior to 
the adjudication in bankruptcy; it being évident that the parties ex- 
ecuting the deed of trust were insolvent at the time the deed of trust 
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was executed, and that Charles F. Hagan, trustée, and his attorney, 
had sufficient knowledge of such insolvency, and that the deed of 
trust would create a préférence, to put them upon inquiry. The réf- 
érée, however, held further that so much of the claim of Hagan, trus- 
tée, as was actually due and unpaid for the purchase price of the tim- 
ber was good as a secured claim against the lumber and timber that 
actually went into the hands of the trustée in bankruptcy, upon the 
ground that this lumber was in the constructive, if not the actual, 
possession of the claimant, Charles F. Hagan, trustée, and that the lien 
reserved to him in the unrecorded deed of the lOth of April, 1914, was 
good as against the trustée in bankruptcy and the creditors of the 
bankrupts. Upon pétition to the District Court in bankruptcy for the 
review of this finding of the référée, that court on the 22d of Novem- 
her, 1917, filed its order affirming the order and finding of the référée 
in bankruptcy. 

The assignments of error in the appeal and cross-appeal practically 
raise three questions : First. Was there any sufficient knowledge of 
the insolvency of Bickley and Cox on the 9th day of October, 1916, in 
Charles F. Hagan, trustée, or his attorneys, as would render that deed 
of trust invalid as a préférence under the terms of the bankruptcy 
statute? Second. Was there any new considération, and, if so, how 
much, emanating from Charles F. Hagan, trustée, as considération for 
the deed of trust or mortgage of the 9th of October, 1916, which would 
operate pro tanto as new valuable considération and good and secured 
under that instrument? Third. If the deed of trust of the 9th of Oc- 
tober, 1916, was invalid as a préférence, and there was no new con- 
sidération emanating from Hagan, trustée, which would operate to 
make it valid pro tanto, was Hagan, trustée, entitled as in possession 
of the lumber and timber stacked on the premises to assert a lien or 
claim thereon under the terms of the unrecorded contract of sale dated 
lOth of April, 1914? 

[1] The référée bas found upon the testimony that Bickley and 
Cox were insolvent at the time of the exécution of the deed of trust 
of the 9th of October, 1916, and bas further found under the testimony 
that both Charles F. Hagan, trustée, and his attorney had sufficient 
knowledge of the insolvency and that the deed of trust would create 
a préférence to put them on inquiry at that date. This conclusion of 
fact has been concurred in by the District Judge. This court does 
not find that such conclusion is clearly against the weight of the évi- 
dence, but, on the contrary, it appears that there is sufficient évidence 
to sustain it, and it should not therefore be disturbed. 

[2] The second question involves a more serions question of law. 
Under the agreement of lOth of April, 1914, Hagan, trustée, was to 
be paid for the timber as each 1,000 feet was sold, shipped, or dis- 
posed of, and the purchasers agreed also to keep sufficient lumber 
on the mill yard at ail times to pay any arrears that might be due 
on the stumpage, and that the vendor, Hagan, trustée, should retain 
a lien on any and ail lumber manufactured sufficient to cover any 
amount which might be due him. In October, 1916, there was a 
large amount due Hagan for timber shipped and disposed of, and 
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Hagan was about to institute proceedings for a receivership and to 
procure payment of it. If Hagan, trustée, had instituted his pro- 
ceedings then and seized, he could hâve taken possession at once, 
under the terms of his contract, of ail the lumber that was in the 
yards. Under the urgency of the bankrupts not to take proceedings, 
but to give them more time, Hagan, trustée, forebore this right of 
his, and gave up the immédiate rights against the lumber then stacked 
in the yards, in considération of receiving the deed of trust or mort- 
gage of 9th of October, 1916. Under subsection 67d of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 564 [Comp. St. 1916, 
§ 9651]), where a lien is given and accepted in good faith for a prés- 
ent considération under a deed which would operate as a préférence 
under other circumstances, it is not affected as being invalid as a 
préférence to the extent of such présent considération. 

The question, therefore, is v^hether the giving up of this présent 
right of procédure and enforcing payment which was then possess- 
ed by Hagan, trustée, in order to enable the bankrupts to continue 
on, constituted such a présent considération as pro tanto would be 
valid. The gênerai rule is that a présent considération does not nec- 
essarily consist of money. It may consist of the substitution of one 
security for another, or the giving up of value which could hâve been 
secured at the time for a postponement. If Hagan had enforced 
his debt at the time, there is nothing in the évidence to shoW'- that he 
could not at once bave seized, sold, and realized upon the lumber on 
the yards to pay the past debt for stumpage due him. This con- 
stituted a liquid or easily realizable asset which he had the then 
présent right of realizing upon. This présent right of enforcement 
he gave up, and accepted notes which postponed his right of présent 
payment to practically five months after the date of the mortgage. 
Under thèse circumstances it would appear that there was a prés- 
ent considération for the mortgage or deed of trust dated 9th of Oc- 
tober, 1916, to the extent of $12,552.87, which appears from the 
testimony to hâve been the value of the lumber on the yards on 9th 
of October, 1916, and which Hagan, trustée, relying upon the sub- 
stituted security of the deed of the 9th of October, 1916, allowed to 
be shipped away and the proceeds used by Bickley and Cox or the 
Sulphur Springs Uumber Company. 

With regard to the manufactured lumber on hand at the time of 
the appointment of the trustée, the référée below found that the 
lumber on hand at the time of the appointment of the trustée in 
bankruptcy and the filing of the pétition in bankruptcy herein was 
in fact manufactured and stacked on the lands of Charles F. Hagan, 
trustée, and that under the law of Virginia, where a lien is given 
on Personal property and possession of the property is delivered to 
or acquired by the lienholder, the lien is good and can be enforced 
against other creditors, even though the instrument creating the lien 
was not recorded. 

The référée finds that the lumber had been placed at least in the 
constructive, if not the actual, possession of Charles F. Hagan, trus- 
tée, and therefore the lien given in the contract of April 10, 1914, 
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was good against the trustée in bankruptcy and the creditors, even 
though the same was not recorded. This finding of the référée has 
been affirmed by the presiding judge below, and dépends substan- 
tially upon the question of whether or not the lumber stacked was in 
the possession of Charles F. Hagan, trustée; and this conchtsion of 
fact having been found by the référée and the District Judge below, 
this court sees no reason in the testimony for disturbing it. In the 
opinion of the court, therefore, the learned District Judge below 
erred in not finding that theré was présent considération at the time 
of the exécution of the deed of trust of 9th of October, 1916, to the 
extent of the value of the lumber then on the land which could bave 
been seized and sold by the appellant, Charles F. Ilagan, trustée, and 
that in ail other respects the decree below should be affirmed. 
Modified. 

WOODS, Circuit Judge (dissenting). Having a strong convic- 
tion that the deed of trust given by the bankrupts, Bickley & Cox, 
copartners doing business as Sulphur Springs Lumber Company, to 
Hagan, trustée, was invalid under the bankrupt statute, I am. con- 
strained to dissent on that point. On April 10, 1914, Hagan, trus- 
tée, sold to Sulphur Springs Lumber Company the merchantable 
timber on the tract of land described in the contract. The purchase 
money, represented by a fixed price per thousand feet as the lumber 
was manufactured, was to be paid on each thousand feet as it was 
sold. If the purchaser failed to pay as the lumber was sold or dis- 
posed of, it was to hâve the persons to whom it sold to pay the pur- 
chase money to a bank, and out of such payments the bank was to 
first pay the amounts due Hagan, trustée. The lumber was to be 
manufactured and stacked upon the ground of Hagan, trustée, and 
lumber of sufiîcient value was to be l<e])t there to ]3ay any arrears 
due to Hagan. A lien was retained on ail the manufactured lumber 
sufficient to cover any amount which might become due to Hagan. The 
purchaser, Sulphur Springs Lumber Company, failed to pay for much 
of the lumber as it was shipped, and failed to bave the purchasers 
from it turn over the purchase money to the bank as agreed. There- 
upon Hagan, trustée, forbade the further shipments until settlement 
should be made for the amounts due, and threatened to take pro- 
ceedings to enforce his lien and bave a receiver appointed. To re- 
lieve its embarrassrnent, the Sulphur Springs Lumber Company gave 
to Hagan, trustée, the deed of trust hère involved to securc ail ar- 
rears under the contract and such sums as might thereafter become 
due. Within four months thereafter the Sulphur Springs Lumber 
Company was thrown into bankruptcy. The District Court held that 
Hagan had' notice of its impending insolvency when the deed of 
trust was taken, and that, therefore, it was invalid as a préférence 
under the Bankruptcy Act. 

The majority of this court, while agreeuig that the deed of trust 
was taken by Hagan with notice of the insolvency of the debtors, 
nevertheless holds that tlicre was a présent valuable considération for 
the deed of trust, and that therefore it constituted a valid lien upon 
the property which it covered. This présent considération, as stated 
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by the majority, was the giving up by Hagan, trustée, of the right to 
seize the lumber then in the yard, and the giving to the debtor addi- 
tional time in which to make payment. No case has been cited, and 
I think none can be found, in which the mère extension of an anté- 
cédent debt has been held to be such a présent considération as to make 
a préférence valid. The statement that Hagan, trustée, surrendered 
his right to seize the lumber then on the yard is based entirely upon his 
oral testimony to the effect that'he agreed to allow the Sulpliur Springs 
LfUmber Company to ship the lumber without making the payments in 
accordance with the original contract of sale. This statement of his 
agreement is in square contradiction of the following provision of 
the deed of trust: 

"It is further expressly agreed and iinderstood that this deed of trust shall 
in no way aft'ect the rights of the suid Charles F. Hagan, trustée, under sald 
centra et of April 10, ]!>14, and the provisions eontalned therein, and the 
lien given thereby upon the manufaetured lumber, nor is it intonded i]i anj- 
way to modify the provisions of said contract, but only to give additional 
security to the sald Hagan for sald debt, and ail the provisions and obliga- 
tions eontalned in said contract and the rights of said Hagan thereunder 
shall remain the same as if this contract had not been entered into, nor shall 
the exécution of notes for any stumpage due at any time, and time extended 
for payment, affeet the rights of sald Hagan or be treatod as a novatlon of 
said debt for stumpage, nor the right to enforce payment if said contract is 
violated by faiUire to kc^ep sufficlent Imnber on hand to secure said Hagan as 
provlded In sald contract or for any otlier cause." 

It is true that a considération in addition to that expressed in a 
deed may be proved by paroi. That, however, is not the question, nor 
the difficulty which confronts the creditor. Had nothing more ap- 
peared than that a trust deed of land was taken expressing merely that 
it was taken as additional security, and the creditor had testified that 
as an additional considération he had agreed in writing to release the 
lumber held under his previous contract, there would be no légal diffi- 
culty in holding the paroi évidence sufficient to prove an agreement to 
release the lumber. Btit hère the paroi évidence is completely destroy- 
ed by the express terms of the deed of trust itself. The paroi testi- 
mony is that the debtor, in considération of the trust deed, was released 
from the obligation to keep sufficient lumber on hand to pay the debt. 
The trust deed expressly stipulated that it should not hâve that effect, 
that it should be only an additional security, that the original contract 
should remain in full force, that the rights of the creditor to enforce 
it should remain as if the trust deed had not been executed, and that the 
failure to keep sufficient lumber on hand to secure the creditor would 
be a violation of it. To allow the creditor, after disaster comes, to 
destroy the effect of a clear and express provision of the contract by 
merely testifying that the real contract was exactly the contrary of that 
explicitly expressed in the writing, is, in effect, to erase from the deed 
of trust one of its stipulations in favor of the creditor and to substi- 
tute in its stead the creditor's paroi évidence of what he agreed to. 

The fact that the creditor afterwards chose to waive his rights under 
either or both the written contracts could not relate back, and give ei- 
ther of them an effect contrary to its terms. I think the decree of 
the District Court should be affirmed. 
253F.-^[6 



722 253 FEDERAL KEl'OEÏEn 

In re GERMAN SAVINGS & LOAN ASS'N. 

NATIONAL BANK OF KENTUOKY v. REEDER. 

(Circuit Court of Appenls, Seventh Circuit. April 9, 1918.) 

Nos. 2380-2384, 2386, 2392. 

1. COBPORATIONS <S=>370(3) — POWEBS — AUTHORITY. 

A corix)ration lias only tliose powers tliat are expressly glven and sucli 
others as are necessary t» tlie exercise of tlie named jjowers. 

2. Building and Loan Associations <@=>24 — ^Negotiable Secueitt — Issr- 

ANCE. 

Whlle a building and loan association, wliich may be characterized as 
a corporate partnership, may Incur debts to carry out its express powers, 
and of course may glve a written aeknowledgment thereof, such an asso- 
ciation Is not authorlzed, as in the case of otlier corporations, to issue 
negotiable bonds, etc. 

3. BANKBtTTCY <S=>340— Ol^IMS — FBAUD. 

A claimant, relying on certiflcates of indebtedness Issued by a building 
and loan association, must show that he was a purchaser in good faith 
for value, in order to bave his claim allowed ; it appearlngi that the cer- 
tiflcates were frandulently issued and the association received no con- 
sidération. 

4. Bankeuptct ig==>340 — Claims — Evidence. 

Mère proof of possession of certiflcates of indebtedness of a building 
and loan assoc-iatiou, which were fraudulently Issued and for which the 
association received no considération, is not sulficlent to show that 
clalmants were good-falth purchasei-s for value. 

5. Building and Loan Associations <©=>40 — Cektificates of Indebtedness 

— Good-Faith Purchasers. 

Where the seci-etary and gênerai manager of a building and loan asso- 
ciation delivered certiflcates of indebtedness of the association payable to 
bearer to secure liis personal debts, lield, that persons so receiving them 
could not be deomed good-faith purchasers for value. 

Appeals from the District Court of the United States for the Dis- 
trict of Indiana. 

In the matter of the bankruptcy of the German Savings & Loan As- 
sociation. The claims of the National Bank of Kentucky and others 
were disallowed on objection of L,evi N. Reeder, trustée in bankruptcy, 
and claimants appeal. Affîrmed. 

WiUiam W. Crawford and Keith L,. Bullitt, both of Louisville, Ky., 
for appellants. 

Evan B. Stotsenburg, of New Albany, Ind., and Henry Hornbrook, 
of Indianapolis, Ind., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. For many years the bankrupt, organized as 
a building and loan association under a statute of Indiana, conducted 
its afïairs in the usual and prescribed way. Eater, under a resolution 
,of the board of directors, certiflcates of indebtedness, having the face 
characteristics of gênerai corporation negotiable bonds, payable to bear- 
er ten years after date, were directed to be signed by the président and 

.<S=s>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the secretary and to be issued at par by the secretary as the managing 
officer. 

In the bankruptcy court ail claims that were based on such certifi- 
cates, wherein the money had reached the bankrupt, were allowed. No 
money ever came to the bankrupt from the certificates presented by 
appellants, and their claims were disallowed. In ail thèse appeals but 
one the certificates were received by the holders from the hands of the 
secretary as collatéral security for his alleged debts, and in that one 
the manner of obtaining possession is not shown. The secretary had 
simply embezzled thèse certificates and applied them to his own use. 

[1, 2] 1. When the bankrupt was organized, the Indiana statute gave 
building and loan associations only the powers that are commonly 
known as characteristic of enterprises of that class : To hâve members 
who severally take one or more shares of "stock" of a fixed face value ; 
to coUect small monthly payments on the stock during a term of years ; 
to levy fines for f ailure to pay promptly ; to loan to members, as mon- 
eys accumulate, sums equal to the face of the borrowers' shares ; to 
charge interest that would be usurious between strangers ; to charge 
premiums in addition to interest on the loans ; to apportion the net 
earnings to the stock ; to cancel the principal of a borrowing member's 
indebtedness, the interest and premium charges having been kept up, by 
canceling his stock when his monthly payments on stock, together with 
his apportionment of earnings, equal the face value of his stock ; and 
to pay or incur the expenses of conducting that business. Money was 
to come in only from members in the way of dues, fines, interest, and 
premiums ; was to go out, except for operating expenses, only to mem- 
bers in the form of loans. 

If a corporation is to be treated as having a natural person's freedom 
of action in ail directions except those prohibited, it would be senseless 
for a Législature to enumerate granted powers ; it would be necessary 
only to list the prohibitions. But the fundamental principle is the con- 
verse. A corporation bas only the powers that are expressly named 
and such others as are necessary to the exercise of the named powers. 
Silence is itself a prohibition. For if a particular power is necessary 
to the exercise of a named power, it by that necessity becomes itself a 
named power. 

Indiana had various separate incorporation statutes, railroad, mining, 
manufacturing, commercial, etc. Thèse corporations as a rule were 
given express authority to bundle up their crédits in the form of nego- 
tiable bonds and sell them in the money markets. But building and 
loan associations were not ; and the members of this bankrupt associa- 
tion did not themselves undertake to exercise the ungranted power. 
Are they and the creditors whose money or property actually went into 
the association bound by the recited actions of the directors and offi- 
cers ? Not unless the power to sell the association's crédit by floating 
negotiable bonds was necessary to the exercise of some granted power. 

Building and loan associations bave been well characterized as "cor- 
porate partnerships." Towle v. American B. & L. Society (C. C.) 61 
Fed. 446; Security Ass'n v. Elbert, 153 Ind. 198, 54 N. E. 753. Be- 
cause the business of such a corporate partnership is confined to its 
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own members, because a borrowing member is aiso a lender, interest 
and premium charges are allowed which would be unlawful between 
strangers. The dual character of a member éliminâtes the matter of 
usury, because until his "stock" matures no one can figure what his 
loan has cost him. As a matter of common information we know that 
stocks and bonds of such corporations are not issued, listed, and bought 
and sold in the exchanges and money markets. To raise capital by 
floating negotiable securities is counter to the genius of thèse mutual 
associations. 

Undoubtedly a building and loan association has the implied power 
to use its crédit to the extent necessary to carry out its express powers. 
It may incur debts for furniture, office supplies, rent, wages, and sala- 
ries of employés, and the like. Having incurred a debt, it may of 
course give a written acknowiedgment and promise to pay. But the 
recovery in such a case should be limited to the debt, and not be based 
upon the negotiable form of the promise to pay. Towle v. American B. 
& h. Ass'n (C. C.) 78 Fed. 688; Standard Savings & L. Ass'n v. 
Aldrich, 163 Fed. 216, 89 C. C. A. 646, 20 L. R. A. (N. S.) 393 ; Marion 
Trust Co. V. Crescent Loan Co., 27 Ind. App. 451, 61 N. E. 688, 87 Am. 
St. Rep. 257; North Hudson Loan Ass'n v. Hudson First National 
Bank, 79 Wis. 31, 47 N. W. 300, 11 L. R. A. 845. _ 

[3, 4] 2. By the trustee's pleaded and proven objections to the allow- 
ance of the claims on the ground that the issuance of the certificates 
to the claimants originated in f raud and that the bankrupt had received 
no considération therefor, the burden was cast upon the claimants to 
prove that they were good-faith purchasers for value. They merely 
proved possession of the certificates. That was not enough. Smith v. 
Sac County, 78 U. S. (11 Wall.) 139, 20 L. Ed. 102; Stewart v. 
Lansing, 104 U. S. 505, 26 L. Ed. 866; Thomnson v. Sioux Falls Na- 
tional Bank, 150 U. S. 231, 14 Sup. Ct. 94, 37 L. Ed. 1063; Mills v. 
Keep (D. C.) 197 Fed. 360; McNight v. Parsons, 136 lowa, 395, 113 
N. W. 858, 22 L. R. A. (N. S.) 718, 125 Am. St. Rep. 265, 15 Ann. Cas. 
665. 

[5] 3. What évidence there is tends to prove that the claimants were 
not good-faith purchasers. Pfau, secretary and gênerai manager of the 
bankrupt, went to the various places of business of the claimants and 
offered them the bankrupt's certificates, payable to bearer, as security 
for his Personal debts. True, Pfau was the bearer; but each certificate 
was itself also a bearer — bearer of information that Pfau was the 
agent to act in the bankrupt's interest. It was not to the bank- 
rupt's interest to pay or secure Pfau's debts. This self-evident col- 
lision of Pfau's Personal interest with his officiai duty should hâve 
put the claimants on guard. West St. Louis Bank v. Shawnee Co. 
Bank, 95 U. S. 557, 24 L. Ed. 490; Moores v. Citizens' National 
Bank, 111 U. S. 156, 4 Sup. Ct. 345, 28 L. Ed. 385; Western 
Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572, 38 L. Ed. 470; 
Germania Vault & Trust Co. v. Boynton, 71 Fed. 797, 19 C. C. A. 118 ; 
Park Hôtel Co. v. Fourth National Bank, 86 Fed. 742, 30 C. C. A. 409 ; 
Lamson v. Beard, 94 Fed. 30, 36 C. C. A. 56, 45 L. R. A. 822; Board 
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of Education v. Sinton, 41 Ohio St. 504; Garrard v. Pittsburgh, etc. 
Ry. Co., 29 Pa. 154. 

In each case the decree is affirmed. 



EAWLS y. PENN MUT. LIFE INS. CO. OF PIITLADELPHIA.» 

(Circuit Court of Appeals, Fifth Circuit. October 21, 1918.) 

No. 3072. 

1. INSXTRANCE @=>586 — IiIFE INSURANCE — VeSTED RIGHTS OF BENEFICIABT. 

Where a life policy reserved to Insured right to change beneflelary, and 
insured, havlng defaulted, secured a loan on the poUeies to pay premlums, 
with the resuit, on the subséquent default, the automatic extended term 
insurauce, to which the reserve was devoted, expired before the insured'» 
death, the beneflciary cannot recover, on the theory her rights were vested, 
etc., for, if the insured could wholly destroy such rights by changing béné- 
ficiai les, he might do so indirectly. 

2. Bankrupi'Ct <S=9l43(12) — Insueamce Poijcies. 

Wliere life policy reserved to insured right to change beneflciary, his 
credltors, on bankruptey, may claim the cash surrender value. 
Batts, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Suit by Edna M. Rawls against the Penn Mutual Life Insurance 
Company of Philadelphia on two life Insurance policies. From a judg- 
ment rejecting her demands, she prosecutes this writ of error. Af- 
firmed. 

John S. Maxwell and Geo. C. Bedell, both of Jacksonville, Fia., for 
plaintiff in error, 

W. M. Bostwick, Jr., Lake Jones, and Maynard Ramsey, ail of 
Jacksonville, Fia., for défendant in error. 

Before BATTS, Circuit Judge, and JACK and EVANS, District 
Judges. 

JACK, District Judge. The plaintiff in error, as beneficiary, sued 
the défendant on two policies of Insurance, for $7,000 and $3,000, re- 
spectively, issued on the life of her husband. 

The premiums due for the year 1910 were not paid, and the insured 
failed to exercise within the time limit any of the options provided in 
such event, and the policies consequently lapsed. Several months later, 
however, without any new examination, the policies were reinstated 
and the premiums receipted for. The premiums were not paid in cash, 
but in two separate certificates executed by the insured, in each of 
which he acknowledged a loan and stipulated a lien on the respective 
policies to cover same. The amount borrowed on the $3,000 policy 
was just sufficient to pay the premium due. The amount borrowed on 
the $7,000 policy was sufficient to pay the premium due on the policy 
and that due on another policy not involved in this litigation. 

The following year the insured paid neither the loans nor the new 

^=>ToT other cases see Bame topic & KHSY-NUMBER in ail Key-Numbered Dlgests ft Indexes 
•Rehearing denled February 1, 1919. 
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premiums, and again the policies lapsed. Under the terms of the con- 
tract, the company deducted from the cash surrender value of the 
policies the amount of the indebtedness against each, and with the re- 
mainder purchased for him term insurance, as provided in both poli- 
cies. This term insurance, or period of extension, as to each, expired 
long prior to the date of the death of the insured. Had the insured 
paid the 1910 premiums in cash, instead of executing this certificate of 
indebtedness on the policies to cover the premiums, the cash surrender 
value when the 1911 premiums fell due would hâve purchased paid-up 
term insurance for a period of time extending beyond the date of the 
death' of the insured, or had he not paid the premiums or executed 
the certificates and liens in 1910, but allowed the policies then to re- 
main lapsed, the cash value at that time would still hâve purchased 
term insurance extending beyond the date of the death of the insured. 
This is what the plaintifï claimed should bave been donc. 

Slie dénies the right of the insured to assign or incumber with any 
lien the policies without her consent, she being the beneficiary, claim- 
ine a vested right, and she contends that, when the policies lapsed in 
1910 and the insured failed to exercise any of the options granted him 
under the terms of the policies, she automatically acquired such paid- 
up term insurance. 

[1,2] Thèse contentions might hâve been sound, had the policies 
been ordinary life contracts; but it was plainly stated in the policies 
that the insured reserved the right to change the beneficiary. Thus, 
as was held by this court in the case of Malone v. Cohn, 236 Fed. 882, 
150 C. C. A. 144, the beneficiary acquired only a contingent interest^ 
subject to be extinguished at any time by the insured. 

While admitting the right of the insured to change at will the bene- 
ficiary, she dénies his right to create a lien on the policies without her 
consent. It would seem that the greater right included the lesser. If 
the insured could hâve changed the beneficiary to another person, or 
even to his own estate, he could hâve assigned or incumbered the poli- 
cies to secure a loan. An assignment, in fact, to secure a debt greater 
than the face of the policies, would hâve been, in efïect, a change in 
the beneficiary, which the policies specifically give the insured the right 
to make. The beneficiary could not complain if her rights had been 
entirely blotted out by such an assignment, and she should not be heard 
to complain when her rights are only partially afïected by the act of 
the insured. Certainly she had little cause to complain when the very 
purpose of the loans was to prevent the lapsing of the policies, and 
thus préserve her rights, and the case is not afïected by the remarka- 
ble circumstance that the policies would bave been in force under the 
automatic term extension insurance clause of the contracts at the time 
of her husband's death, had he not borrowed the money to pay the 
premiums and prevented their lapse in 1910. 

The cash surrender value of the policies at the time of the default 
in payment of the premiums in 1910, or at the time of the second de- 
fault in 1911, could bave been claimed by the creditors of the insured, 
had he then been in bankruptcy. Malone v. Cohn, 236 Fed. 882, 150 
C. C. A. 144; In re Bonvillain (D. C.) 232 Fed. 370; Bonvillain v. 
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Howell, 237 Ped. 1015, 150 C. C. A. 660; In re Herr (D. C.) 182 
Fed. 716; In re Jamison Bros. & Co. (D. C.) 222 Bed. 92; In re 
Shoemaker (D. C.) 225 Fed. 329. Consequently he could voluntarily 
hâve assigned the policies to his creditors, and, if he could hâve as- 
signed the policies to ail of his creditors through a trustée in bank- 
ruptcy, there is no good reason why he could not hâve assigned them 
to one particular créditer, the insurance company itself. 

The insured at ail times prior to his death had complète domination 
and control of the policies by reason of his reserved right at any time 
to change the beneficiary. ■ As was well said by the Court of Appeals. 
Sixth Circuit, in the case of Mutual Ben. Life Ins. Co. v. Swett, 222 
Fed. 204, 137 C. C. A. 644, Ann. Cas. 1917B, 298: 

"As the poUcy to Swett stlpulated that he mlght, on his wrltten request 
of the Company for its approprlate indorsement on the policy, change the 
taeneflciary, his wife did not acquire a permanent or vested interest in it. 
The existence of sueh an interest during her husband's lifetime was made Im- 
ix)ssible by the control over the contract of insurance given to him, independ- 
ent of her will. Her rlght was inchoate, a mère expectancy during his life- 
thne, dépendent on the will and pleasure of her husband as holder of the 
ix>liey, and could not vest until his death happened wlth the policy un- 
changed. His control over the policy was, subject to its items, as complète as 
if he himself had been the beneficiary." 

The insured clearly might bave changed the beneficiary to himself, 
or to his estate, without the consent of, or even notice to, the bene- 
ficiary, and might then bave made the assignment, or granted the lien 
to the company, and thereafter reinstated his wife as beneficiary. Had 
he gone through this circumlocution, her interest would undoubtedly 
thereby hâve been made subject to the assignment. What he might 
hâve done by indirection and circumlocution, he had the right to do by 
direct action. 

The judgment is afifîrmed, with costs. 

BATTS, Circuit Judge (dissenting). I cannot concur in the con- 
clusion reached by my Brethren. 

Under the policy the insured had the right to change the beneficiary 
in the way and under the conditions named by the policy. He also 
had the right, upon a proper assignment of the poUcy, to receive a loan. 
If the beneficiary, his wife, had an interest in the poHcy, the policy 
was not assigned, because that interest was not assigned. The interest 
of the wife was the same as in an ordinary policy, except that it was 
subject to be defeated by the act of the husband in making a change 
of beneficiary under the conditions and in the manner provided by 
the policy. This power was not exercised by the husband, and his 
exécution of an instrument declaring a lien on the policy did not af- 
fect the rights of the wife. 

Thèse views are sustained by the courts of a number of the states : 
South Carolina: Deal v. Deal, 87 S. C. 395, 69 S. E. 886, Ann. Cas. 
1912B, 1142; Indiana: Indiana Life Ins. Co. v. McGinnis, 180 Ind. 
9, 101 N. E. 289, 45 L. R. A. (N. S.) 192 ; Massachusetts : Tyler v. 
Treas., etc., 226 Mass. 306, 115 N. E. 300, L. R. A. 1917D, 633; New 
Jersey: Sullivan v. Maroney, 76 N. J. Eq. 104, 73 Atl. 842; Colorado: 
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Johnson v. Insurance Ce, 56 Colo. 178, 138 Pac. 414, L. R. A. 1916A, 
868. Cases from Kentucky and Texas are apparently to the contrary. 
There are also cited as in conflict, cases with référence to certificates 
of benefit societies, where the rights of the parties are regulated by 
the rules of the societies, and bankruptcy cases, where the policy is 
treated as a part of the estate, because the bankrupt is in position to 
make the cash value of the policy available for his creditors. 



GRRENBURG et al. t. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit August 29, 1918. Behearlng De» 
nied November 1, 1918.) 

No. 2563. 

1. CBntlNAL LAW <g=3llfî7(2) Afï'IRMANCE— INDICTMENTS. 

A gênerai conviction on several counts will not be dlsturbed, because 
of defects in some of the counts, where tliere is one good count. 

2. BïTEGLAEY <3=»18 TnEFTS OF INTEKSTÀTE FrEIGHT — IndICTMENT. 

An indictment charging tliat défendants, in violation of Comp. St. 
1916, § 8603, unlavtffully broke the seals on a car eontaining an Inter- 
state shipment, in transit from North Carolina to Peorla, in Illinois, etc., 
and Kansas City, In Missouri, which car waa then and there In the pos- 
session of the Southern Rallway Company, etc., is not defective; the 
use of the word "there," In connection with the railroad conipany, not 
rendering the Indictment a mère charge of theft frouj a car in Kansas 
City, Mo. 

3. Cbiminal IjAW ®=»878(4) — Verdict— Eepuonancy. 

Where défendants were eonvicted of violating Comp. St. 1916, § 8603, 
under indiotments charging, in varions counts, that they broke the seal 
of a box car eontaining an Interstate shipment, that they entered the 
car, that they stole therefrom, and that they had possession of the stolen 
property, the verdict was not répugnant, on the theory that a convic- 
tion on the last count was Inconsistent with conviction on the other 
counts. 

4. BuRGLAET <©=341(1) — Theft from Interstate Cars. 

In a prosecution under Comp. St. 1916, § 8603, for breaklng the seal 
of a car eontaining Interstate shlpments and enterliig and steallng there- 
from, etc., évidence held to support the conviction. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Max Greenburg and others were eonvicted of violating Comp. St. 
1916, § 8603, and they bring error. Affirmed. 

Plaintiffs in error were tried and eonvicted on eight counts of an 
indictment charging violations of section 8603, U. S. Comp. St. 1916. 
Each was sentenced to serve five years in the penitentiary, and to pay 
the costs of prosecution. 

William S. Forrest, of Chicago, 111., and R. Allan Stephens, of Dan- 
ville, III., for plaintiffs in error. 

Charles A. Karch, of E. St. Louis, 111., and McCauley Baird, of 01- 
ney, 111.. for défendant in error. 

Before KOHLSAAT and EVANS, Circuit Judges, and LANDIS, 
District Judge. 

^s»For other cases see same toplc & KKY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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EVAN A. EVANS, Circuit Judge. [1] The conviction on the first 
four counts of the indictment is especially attacked because the évi- 
dence fails to support the charge. While not admitting the correct- 
ness of this position, the government, relying on Powers v. United 
States, 223 U. S. 303, 32 Sup. Ct. 281, 56 L. Ed. 448 (holding that one 
good count is sufficient to warrant afilïrmance, where the conviction is 
a gênerai one, as hère), asserts that the last four counts are free from 
successful attack, and each of them afifords support for the judgment 
pronounced in this case. Our attention can therefore he directed to 
the last four counts, one of which, No. 5, is herewith set forth (par- 
agraphing and italics taken from brief of plaintififs in error). 

Barring allégations which set forth the names of the plaintifEs in 
error and the time of the offense, the indictment proceeds : 

Count 5. 
Par. 

1 in the county of St. Clair, in the state of Illinois, in tlie Eastern District 

aforesaid and within the jurisdletion of .said court, 

2 did uulawfiilly and feloiiiously break the seul of a certain railroad car 

then and there liearing the name and numlier, to wit: "Southern ,'}8005." 

3 which said car then and ihere coiitaine<l an Interstate shipnient of 

freigrlit, to wit : A large quantity of ciKarettes, 

4 then and then; consigned and in transit from Winston-Salem, in the 

state of North Carolina, to l'aris, and l'eoria, in the state of Illinois, 
iuid Bagnell, Saint Ixjuis, and Kansas City, in State of Missouri, 

5 which said railroad car was then and there in the possession of tlie 

Southern Railway Company, a conwration and conunou carrier then 
and there heing, 

6 with the unlawful and felonious intent then and thcrc in them, the said 

[hère naniinp ail the défendants] and each of them, to then and there 
commit larceny in said car. 

As to the last four counts of the indictment, plaintiiïs in error con- 
tend : (a) That each count of the indictment fails to state an offense 
of which the court had jurisdiction. (b) That the évidence fails to 
support a conviction on any one of said counts. (c) That the court 
erred in its charge to the jury, (d) That the verdict is répugnant due 
to the fact that the plaintiiïs in error are found guilty on each of 
the counts in the indictment, whereas the eighth count is répugnant to 
each of the other counts. 

[2] The attack upon the sufficiency of the indictment to set forth 
a crime arises out of the use of the word "there" in the fifth paragraph 
quoted above, it being plaintiff's contention that this word refers to 
Kansas City, Mo. In other words, it is claimed that the government 
charged the plaintiffs in error with having stolen a large quantity of 
cigarettes from a box car in Kansas City, Mo. 

As we construe this count and the others similarly worded, so far 
as the use of the word "there" is concerned, we unhesitatingly conclude 
that the government charged the plaintiffs in error with unlawfully 
breaking the seal of a box car located in the county of St. Clair, state 
of Illinois ; that paragraphs 3 and 5 ref er back to paragraphs 1 and 2, 
and contain descriptive clauses modifying the car referred to in par- 
agraph 2. So construed, the indictment is sufficient. 
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[3] The contention that the verdict is répugnant for the reason that 
a conviction on count 8 is necessarily inconsistent with a conviction on 
counts S, 6, and 7, must fail for want of support in fact. Count 5 
charges plaintiffs in error with breaking the seal of a box car; count 
6 charges thèse same parties v^^itli entering the box car with intent to 
steal; while count 7 charges them with having stolen cigarettes from 
the box car. Count '8, which it is claimed is inconsistent with the 
other three, charges plaintiffs in error with having in their possession 
a large quantity of cigarettes. It is quite apparent to us that count 
8 is in no way inconsistent with either count 5 or count 6, and it is 
therefore not even necessary to consider the asserted repugnancy be- 
tween counts 8 and 7. There being two perfectly good counts, either 
one of which is sufficient to support the sentence, this assignment of 
error must be overruled. 

We conclude the évidence supports the verdict. 

[4] Plaintiffs in error did not testify in their own behalf. The tes- 
timony introduced by the government clearly justified the jury in find- 
ing: That there was a shipment of cigarettes of the Camel brand 
from North Carolina to Peoria, 111. ; that the car containing such 
shipment arrived in East St. Louis on June 9, 1917, seal intact, was 
there duly checked and found undisturbed; that such car remained 
in East St. Louis until June 16, 1917, when a new check was made, 
disclosing a eut seal and a shortage of same 32 cases of cigarettes; 
that on the night of June 9th or lOth, plaintiffs in error, who made a 
practice of breaking into box cars and stealing therefrom, selling the 
loot, and dividing the spoils, hroke into several box cars in the yards 
wherein the car in question was located, and took therefrom many cases 
of cigarettes, also of the Camel brand, which were later sold to a re- 
tailer. 

It further appears from the record that this car seal was identified 
as R J R, while the witness who testified against his co-conspirators 

6 
described the seal of the car that was entered as heing R J. This dis- 

""6^ 
crepancy in the identification of the seal hardly justifies the argument 
of the counsel that the testimony affirmatively and conclusively estab- 
lishes the innocence of his clients. The similarity in the identification 
marks suggests a corroboration of the witness' other testimony rather 
than a négation thereof. Taken altogether, the évidence presented a 
jury question. 

The contention that the évidence fails to show the car was routed 
as shown in count 5 must also be rejected. The undisputed facts, and 
such inferences as legitimately flow therefrom, amply justified the jury 
in finding the car traveled the route charged in the indictment. 

The criticism of the charge to the jury is predicated upon a false 
assumption of fact. 

Our failure to consider the first four counts of the indictment should 
not be construed as indicative of an opinion that the plaintiffs in error 
were not guilty of the crimes therein charged. Likewise it should not 
be assumed that we consider a conviction on count 8 as répugnant to 
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a finding of guilty on count 7. It is simply unnecessary to consider 
thèse questions in order to affirm the judgment. 
The judgment is afiîrmed. 



BRIDGETON NAT. BANK v. WAY. 

In re SEEI,EY. 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1!>18.) 

No. 1651. 

1. Bankeutcy <S=>440 — Review — Appeals. 

Appeal is tlve proper remedy to review an order in banl<ruptcy, setting 
aside a deed as a voidable préférence. 

2. BANKBurTCY <S=173 — Cashier — Knowledge. 

Tliougli the président and oasliler of a national bank were offleers of a 
corporation holding notes of tlie bankrupt secured by a deed of trust, 
which was found voidable as a préférence, held, that the évidence waa 
insufficient to charge the bank, which discounted the notes before bank- 
ruptcy, with knowledge of the bankrupfs insolveucy. 

3. Bankbuptcy ®=5l73 — Holdeb fob Value — Discounting Bank. 

A bank, which discounted for a customer notes secured by a deed of 
trust befoi-e the maker's bankruptcy, held not a holder for value, entitled 
to enforce the deed of trust, which was voidable between the parties as 
a préférence. 

4. Bankbuptcy <S=3ll — Courts of — Courts of Equity. 

A court of bankruptcy is a court of equity. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk, in bankruptcy; Edmund Wad- 
dill, Jr., Judge. 

In the matter of the bankruptcy of August Scriber Seeley. Péti- 
tion by the Norfolk Manure Company, in which Luther B. Way, trus- 
tée in bankruptcy, joined, praying that a deed of trust be declared a 
voidable préférence. The référée having set aside the deed of trust, 
the Bridgeton National Bank filed a pétition for review, and the mat- 
ter was sent back to the référée. A second order setting aside the deed 
of trust was affirmed on review, and the Bank appeals. Affirmed. 

See, also, 253 Fed. 41, C. C. A. . 

G. R. Swink, of Norfolk, Va., for appellant. 

J. D. Hank, Jr., of Richmond, Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. On December 5, 1916, less than four 
months prior to his voluntary adjudication, the bankrupt executed a 
deed of trust on certain personal property to secure notes amounting 
to $1,500 given by him about that time to one of his creditors, the Kil- 
tone Company, for an antécédent debt. A few days after the adjudi- 
cation, the receiver of the Norfolk Manure Company filed a pétition 
with the référée, alleging in substance that the property in question 
belonged to that company, but, if held to belong to the bankrupt's 

■^=»Por other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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estate, that the deed of trust should be set aside as a voidable préfér- 
ence. The trustée set up in answer that the property came to hiin 
from the bankrupt, who had been in possession of it under the terms 
of the trust deed, and that it belonged to the bankrupt's estate; but 
he joined with the receiver in asking that the deed of trust be declared 
a voidable préférence. By consent of ail parties the property was sokl 
and the proceeds brought into court. In the bankrupt's schedules the 
Kiltone Company was listed as a creditor for $1,500, evidenced by tvvo 
notes secured by deed of trust, and that company appears to hâve been 
represented at the first hearing on the receiver's pétition. The ref eree's 
order set aside the deed of trust, and directed the trustée to administer 
the proceeds of the property as assets of the bankkrupt's estate. 

Thereupon the appellant, Bridgeton National Bank, which had not 
before appeared in the proceeding, filed a pétition for review, allcg- 
ing that it was the holder for value and without notice of the notes 
given to the Kiltone Company. The District Court sent the matter 
back to the référée, with instructions to allow the bank to answer the 
receiver's pétition, and to then rehear the case. In its answer the bank 
allèges that it became the holder of the notes in question on the 21st of 
December, 1916, in the usual course of business and without notice ; 
that the notes purported to be secured by the deed of trust mentioned ; 
and that when the same were taken the Kiltone Company had no 
knowledge or information that the enforcement of the security would 
effect a préférence or enable the holder of the notes to obtain a greater 
percentage of its debt than other creditors. Payment of the notes and 
interest from the proceeds of the property was demanded. On this 
answer there was a rehearing, at which considérable testimony was 
taken, and the référée again held and decided that the deed of trust 
was a voidable préférence, but allowed the bank to prove the notes 
as an unsecured claim. Upon review by the court below the order of 
the référée was affirmed, and the bank appeals. 

[1] 1. It is earnestly argued that the appeal should be dismissed, 
because the case presented is not "a controversy arising in bankruptcy 
proceedings," but rather and merely a "proceeding in bankruptcy," 
which is reviewable only by pétition to superintend and revise. It 
would be a waste of time to review the décisions upon this vexations 
question, or to attempt its further discussion, and we therefore con- 
tent ourselves with expressing the opinion that the case at bar was 
properlv brought hère by appeal, upon the authority of Coder v. Arts, 
213 U.'S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008 
Moody v. Century Bank, 239 U. S. 374, 377, 36 Sup. Ct. 111, 60 L 
Ed. 336; Barnes v. Pampel, 192 Fed. 525, 113 C. C. A. 81; Rison v 
Parham, 219 Fed. 176, 134 C. C. A. 550; Emerson v. Castor, 236 Fed 
29, 149 C. C. A. 239; Wuerpel v. Commercial Germania T. & S. Bank, 
238 Fed. 269, 151 C. C. A. 285; In re Creech Bros. Lumber Ce, 240 
Fed. 8, 153 C. C. A. 44; and Jones v. Blair, 242 Fed. 783, 155 C. C. A 
371. 

The motion to dismiss is denied. 

2. Upon conflicting testimony the référée found in etfect that the 
Kiltone Company, when it took the notes and deed of trust, had rea- 
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sonable cause to believe that Seeley was insolvent, and that the en- 
forcement of the security would give it a préférence over other cred- 
itors. This finding was affirmed by the learned District Judge, and 
careful examination satisfies us that it should not be disturbed. It 
follows that in the hands of the original créditer the deed of trust 
was invalid and unenforceable as against the trustée in bankruptcy. ' 

[2] 3. Is the bank in any better position? The trustée says it is not, 
because it is neither a holder without notice nor a purchaser for value. 
The first contention is based on the fact that the président of the Kil- 
tone Company is the président of the bank, its secretary is the cashier 
of the bank, and the two concerns hâve several common directors. 
Whatever suspicion this close relationship might create, we are not 
prepared to hold, in view of the cashier's positive testimony, that it 
was sufficient to charge the bank with knowledge of Seeley's insol- 
vency, and this contention must be overruled. 

[3] The other is much more serions. The Kiltone Company, then 
a-d now abundantly solvent, kept a checking account with the bank, 
and was one of its regular customers. When the notes were discount- 
ed for the payée, less than a month before the bankruptcy of the mak- 
er, the bank advanced no money to the company, but simply placed 
the proceeds to itr, crédit. There is no évidence or claim that this 
crédit bas been drawn upon, or even that the prior balance of the 
Company bas been reduced. If the notes had matured without pay- 
ment, they would hâve been charged to the indorser's account in the 
ordinary course of business, and for aught that appears the bank could 
at any time return them to the company and cancel the crédit. In 
short, whilst the bank is the holder of the notes, which represent a 
debt of the bankrupt maker to the payée, and may prove them as a 
claim against the bankrupt's estate, it is clearly not a holder for value, 
because it parted with nothing when it got them, and must be presum- 
ed to hâve paid nothing since, as it has not attempted to show — and the 
burden was upon it — that anv part of the amount credited has been 
withdrawn. Dresser v. M. & ï. R. C. Co., 93 U. S. 92, 23 h. Ed. 815 ; 
Thompson v. Sioux Falls Nat. Bank, 150 U. S. 231, 244, 14 Sup. Ct. 
94, 37 L. Ed. 1063 ; Citizens' Bank v. Cowles, 180 N. Y. 346, 73 N. E. 
33, 105 Am. St. Rep. 765; Miller v. Norton. 114 Va. 609, 77 S. E. 
452; Third Nat. Bank v. Exum (N. C.) 79 S. E. 498; Union Nat. 
Bank v. Winsor, 101 Minn. 470, 112 N. W. 999; Code of Vin^inia, § 
2841a, subsec. 59 (2 Pollard's Code, 1469). 

[4] In view of this settled rule of law, it seems plain to us that the 
bank's claim to the fund in question is no better than that of the Kil- 
tone Company. The bankruptcy court is a court of equity, and it 
would be manifestly unjust, under the facts hère disclosed, to allow 
this bank, which is not a holder for value, and which in any event is 
protected by a solvent indorser, to enforce an invalid security. The 
basic purpose of the bankrupt law, the equal distribution of assets, is 
not to be thus defeated. 

Affirmed. 
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CHKSAPEAKB & O. RY. CO. T. PBTTON. 

(Circuit Court ot Appeals, Fourth Circuit October 1, 1918.) 

No. 1639. 

1. Masteb and Servant <S=»150(5) — Dutt to WIabn — Chanoe m Conditions. 

Wlille, if motorcars ran on defendant's coal pler at intervais of two to 
four minutes, an employé injured in crosslng could not recover on the 
ground that no notice by bell or vt^histle was given of the approach ot 
the motor, he mlght hâve a cause ot action t£ the tradt on which the 
motor ran was changed wlthout notice. 

2. Mastee and Servant <S=»286(40) — Injcbies to Seevant — EJvidbnce. 

In action by employé on, a coal pier, run down by a motor used on 
the pier to tran.sport coal, the question whether the master was négli- 
gent in changlng the motor from one track to another wlthout notice, 
eta, held, under the évidence, for the jury. 

3. Masteb and Servant <gi=»265(14) — Pbesumptions — Avoidance or Danger. 

There Is a presumption that an employé on a ooal pier, who knew a 
motor was runnlng every few minutes, would, when about to cross the 
tracks, look and llsten for the motor in the direction from, which he had 
reason to expect IL 

4. Masteb and Servant <S=>293(18) — ^Injuries to Servant— Instructions. 

In an action by an employé on a coal pier, who was struck by a motor 
used to carry coal to varioua parts of the pler, instructions on the duty 
of the master, etc., held correct. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by Frank Peyton against the Chesapeake & Ohio Railway 
Company. There was judgment for plaintiff, and défendant brings 
error. Afïimied. 

William Leigh Williams, of Norfolk, Va., for plaintiflf in error. 
Daniel Coleman, of Norfolk, Va. (Berry D. Willis, of Norfolk, Va., 
on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. In receiving coal at Newrport News, Va., 
from the Virginia and West Virginia coal fields, and loading it on ves- 
sels, the défendant dumps the coal from an ordinary coal car into a 
motorcar and raises the loaded motorcar by an elevator to the coal pier. 
On the pier, which is about 1,200 feet long, are laid two tracks from 
the elevator to the coal chutes through which vessels are loaded. Thèse 
tracks cross each other in the form of an X, and the motor runs on 
either the north or the south track as the work requires. A large num- 
ber of men are constantly employed on the pier, who hâve to cross the 
tracks many times every day in their work. The pier is well lighted 
by electricity, and the motorcars carry electric headlights. The dis- 
tance from the elevator to the poJnt of intersection of the two tracks is 
about 150 feet. The motors run at a speed of about 15 miles an hour, 
and make the trip from elevator to pier every four minutes, sometimes 
every two minutes. There is no signal bell on the motor, and it is not 
customary to give warning of its approach. 

®=>For other cases see same toplc & KESY-NUMBSR in ail Key-Numbered Dlgests & Indexe* 



CIIE9APEAKE & O. RT. CO. V. PEYTON 735 

[1] From this statement of the method of opération, which is not 
disputed, it is obvions that the running of the motor from the elevator 
to the chutes at intervais of only two to four minutes would be notice 
to every employé on the pier to be always on the lookout in crossing 
the track on which the motor runs, and therefore an employé injured 
in crossing that track could not recover, on the ground that no notice 
by bell or whistle was given of the approach of the motor. Aerkfetz 
V. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758. It is 
equally évident, however, that an employé might hâve a cause of action, 
if injured while crossing the track in the course of his work by the 
motor coming up on the south track without signais, when he had been 
misled by the défendant, so that he expected and looked out for the 
motor on the north track. C. & O. Ry. Co. v. Proffitt, 241 U. S. 462, 
36 Sup. Ct. 620, 60 L. Ed. 1102; Great Northern Ry. Co. v. Mustell, 
222 Fed. 879, 138 C. C. A. 305 ; So. Ry. Co. v. Smith, 205 Fed. 360, 
123 C. C. A. 488; Richmond & D. R. Co. v. Norment, 84 Va. 167, 
4 S. E. 211, 10 Am. St. Rep. 827. 

[2,3] Plaintiflf's évidence on this point was substantially as folio ws : 
On the night of the accident, there was a rush of work, and plaintifF 
was aiding in loading a government collier. Needing oil for his lamp, 
he started to a shanty across the track to get it. The motor had been 
running on the north track, and it was the custom of the défendant to 
give employés notice before changing the motor from one track to the 
other. No notice of change had been given. Plaintiff, before under- 
taking to cross at the intersection of the tracks, looked for the motor 
only on the north track. As he stepped on the track, the motor running 
on the south track struck him in the back. The évidence on behalf of 
the défendant was to the efïect that the motor ran on either track as 
occasion required, and that there was no custom of giving notice to 
employés of the change. Thus a sharp issue was made whether the ac- 
cident was due to the négligence of the défendant in not giving notice 
of changiing the motor from one track to the other, and not signaling 
its approach, so as to protect employés crossing the track, or to nég- 
ligence of the plaintifif in not looking eut for the motor on both tracks. 
On this issue the case of the plaintifï was strengthened by the presump- 
tion that one about to cross the track woùld look and listen for the 
motor in the direction from which he had reason to expect it. Texas, 
etc., Ry. Co. v. Gentry, 163 U. S. 357, 16 Sup. Ct. 1104, 41 L. Ed. 186; 
Baltimore, etc., R. R. Co. v. Landrigan, 191 U. S. 461, 24 Sup. Ct. 137, 
48 L. Ed. 262; Central Vermont Ry. Co. v. White, 238 U. S. 507, 35 
Sup. Ct. 865, 59 L. Ed. 1433, Ann. Cas. 191 6B, 252; Pocahontas C. C. 
Co. V. Johnson, 244 Fed. 368, 156 C. C. A. 654. It follows that there 
was no error in refusing to direct a verdict for the défendant. 

[4] The instructions to the jury on the points really in issue were 
in strict conformity to the law as we hâve stated it, and were not in- 
consistent with each other. In brief, they were as follows: The de- 
fendant was under no duty to warn its employés on the pier by bell 
or whistle of dangers knowh to them, or to keep a lookout to protect 
them against such dangers; but the jury might find négligence from 
f allure to give warning or keep a lookout to protect employés from per- 
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ils brought upon them by unusual and unexpected action of défendant. 
Applied to the issues of fact made by the évidence, this meant that, 
if the plaintiff went on the track with knowledge that the motor might 
corne at any time on either track at intervais of two to four minutes, 
there was no duty on the défendant to warn or keep a lookout; but 
if he w^ent on the track, having reason to expect and to look out for 
the motor on one track, and the défendant without notice ran the car 
on the other track, then the jury might in fer négligence from failure 
to give signais of the unexoected approach, and from failure to keep 
a lookout for employés. This, as we hâve indicated, was a correct 
statement of the law applicable to the issues. 
AfHrmed. 



SOUTHERiN BY. 00. v. PITCHFORD. 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1918.) 

No. 1023. 

Commerce ©==27(5)— Fédéral Employées' Liability Act— Servant En^gaged 
IN "Intebstate Commerce." 

A railroad employé, who cleaned and Iced Intrastaite and Interstate 
cars, and who was proceeding to get the ice when injured, was Bot cn- 
gaged in Interstate commerce, authorizing suit under the fédéral Emplo.v- 
ers' r.iability Act (Comp. St. 1916, §^ 8657-86(55), for he was not so em- 
ployed in Interstate commerce as to be praotically a part of it. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

Pritchard, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by George W. Pitchford against the Southern Railway Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed. 

Thomas B. Gay, of Richmond, Va. (Munford, Hunton, Williams & 
Anderson, of Richmond, Va., on the brief), for plaintiff in error. 

H. M. Smith, Jr., of Richmond, Va. (Smith & Gordon, of Richmond, 
Va., on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

WOODS, Circuit Judge. In this action, brought under the fédéral 
Employers' Liability Statute (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1916, §§ 8657-8665]), George W. Pitchford recovered a 
judgment against Southern Railway Company for injuries received in 
its yard at Richmond. Refusing to direct a verdict in favor of de- 
fendant, the District Court submitted to the jury the two questions: 
Whether the plaintiff was employed in interstate commerce at the time 
of the injury; and whether the injury was due to any négligence of 
the défendant. The action having been brought under the fédéral 
statute, it is conceded that, if the évidence excluded the inference that 

®=9FoT otber cases see same topic & KBY-NUMBER In ail Key-Numbered Disesta & Indexes 
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the pîaîntiff was employée! in Interstate commerce at the time of the 
injury, the jury should hâve been instructed to fînd for the défendant, 
without respect to the issue of négligence. 

Cars of the défendant, taken from both Interstate and intrastate 
trains, were carried into the defendant's Richmond yard, and there 
kept until needed. Plaintiff was a regular employé on the yard, known 
as a car cleaner, his duties being to clear the yard of papers and other 
refuse, and clean and ice cars, both interstate and intrastate. Every 
morning a delivery of several thousand pounds of ice was made at 
the yard. When the ice wagon arrived in response to the call "ice," 
the plaintiff and other yard employés were required to go to the chute 
through which the ice came from the wagons to the yard. Their duty 
was to put a push car on the track, put the ice on, push it to an ice 
box, and place the ice in the box. It was from this box that plaintiff 
in the course of his employment took the ice and put it on the cars as 
it was needed. 

On May 21, 1915, plaintiff had finished cleaning a car, and had start- 
ed on the work of cleaning up the yard, when he heard the call, "Pitch- 
ford, the ice is hère." In response to the call, he went to the push 
car to aid in putting it on the track. While waiting by the belt line 
track for other employés to arrive; he turned to look at an eingine ap- 
proaching on the main track. At that instant, he was struck by a 
; witch ^ngine running rapidly on the belt line track. 

But for the accident, the plaintiff with other employés, would hâve 
placed ^he push car on the track, received the ice from the wagons 
through the chute, pushed the car to the ice box, and removed the ice 
from the car to the box. After this the plaintiff in the usual course 
of his employment would hâve iced from the box cars to be attached 
to both interstate and intrastate trains. The cars that he would in 
due course hâve first iced would bave been cars to be used in inter- 
state transportation. Application to thèse facts of the décisions of the 
Suprême Court leaves no escape from the conclusion that the plain- 
tiff was not engaged in interstate commerce at the time of the injury, 
and tberefore could not recover under the fédéral statute. 

The familiar test is: Was the employé at the time of injury em- 
ployed in interstate transportation, or in a work so closely related to 
it as to be practicallv a part of it? Shanks v. Delaware, L. & W. R., 
?39 U. S. 556, 36 SÛp. Ct. 188, 60 L. Ed. 436, L. R. A. 1916C, 797. 

It is immaterial that the plaintiff's last préviens work may hâve been 
cleaning an interstate car, or that his next work would certainly bave 
been icing an interstate car from the ice box. Illinois Cent. R. v. 
Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L- Ed. 1051, Ann. Cas. 
1914C, 163; Erie R. Co. v. Welsh, 242 U. S. 303, 37 Sup. Ct. 116, 61 
L. Ed. 319; Delaware, L. & W. R. v. Yurkonis, 238 U. S. 439 35 
S'up. Ct. 902, 59 L. Ed. 1397. He had entered upon the work of re- 
ceiving ice from the chute and transporting it to an ice box. This 
work was too remote from interstate commerce to be regarded a part 
of it. Chicago, B. & Q. R. R. v. Harrington, 241 U. S. 177, 36 Sup. 
Ct. 517, 60 L. Ed. 941. The only différence between the case before 
253 F.— 47 
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US and the case last cited is that Pitchford was engaged in the trans- 
portation of ice and Harrington in the transportation pf coal. 

The District Court should hâve directed a verdict for the défend- 
ant, on the ground that the évidence conclusively proved that the 
plaintiff was not engaged in interstate commerce at the time of the 
injury, and therefore could not recover under the fédéral statute. 
This conclusion makes the considération of the issue of négligence 
and other questions unnecessary. 

Reversed. 

PRITCHARD, Circuit Judge, dissents. 



FAIK. & CABNIVAL SUPPLT CO., Inc., v. SHAPIRO et aL 

(Circuit Court of Appeals, Third Circuit. December 5, 1918.) 

No. 2391. 

Teade-Mabks and Trade-Names <®=j!)5(1) — Suit fob Infbingembnt— Pbe- 

LIMINAKT InJUNCTION. 

The refusai of a prellminary injunction In a suit for infringement of 
trade-marks and unfair compétition held wittiin the discrétion of the 
court. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by the Fair & Carnival Supply Company, Incorporated, against 
Max Shapiro and Nathan , Kart, doing business under the fàrm name 
of Shapiro & Karr. From an order denying a preliminary injunction, 
complainant appeals. Appeal dismissed. 

Stephen J. Cox, of New York City (Wiedersheim & Fairbanks and 
J. Bonsall Taylor, ail of Philadelphia, Pa., of counsel), for appellant. 

Jacob I. Weinstein and Alfred Aarons, both of Philadelphia, Pa., for 
appellees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

PER CURIAM. In the court below the plaintiffs, the makers of 
dolls, to which it had given the name "Bewtie Dolls" and of which it 
had sold large numbers, filed its bill charging the défendants with un- 
fair compétition and violation of plaintifï's trade-mark, in the sale of a 
doll of similar appearance under the trade-name of "the Beauty DoU." 
The plaintifF's application for a preliminary injunction was heard by 
the court on affidavits and refused. Thereupon the plaintiff appeals to 
this court. 

Without entering upon a discussion of the pertinent facts, we may 
say the affidavits satisfy us the case was one where there was a con- 
sidérable range of discrétion as to whether a court should décide the 
question of injunction on preliminary or final hearing. In the exercise 
of that discrétion, the court foliowed the latter course. Without, as we 
hâve said hère, discussing the facts and expressing no conclusion there- 

^s>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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on, we may say they disclose no such situation as madé the refusai of 
the injunction at this stage of the case error, instead of a reasonable 
exercise of the court's discretionary powers in declining présent in- 
junctive relief and allowing the case to go to final hearing. 
The àppeal is therefore dismissed. 



J. E. BAKER CO. v. KENKEDY EEFRACTORIES CO. et al. 

(Circuit Court of Appeals, Third Circuit. Kovember 30, 1918.) 

No. 2380. 

1. Patents iS=>328 — Constkuction — Validity. 

Ttie Baker patent No. 1,063,102, for a material for use in making up, 
repairing, and replacing llnings, etc., of metallurgical fumaces, wliicU 
eonsisted of a specially bumed dolomite, held valid, showing invention. 

2. Patents ©=250 — Infbingement — Pkoduct Patent — Identity. 

Where the issue of infringement arlses on a produet patent, the pro- 
cesses are imœaterial, except as they show characteristlcs of the two 
products that are either identical or différent. 

3. Patents ®=»328 — Construction- — Infringement. 

The Baker patent, No. l,06;i,102, for a material for use in making up, 
etc., linings, etc., of metallurgiciil fumaces, vvhich eonsisted of specially 
burned dolomite, held not infringed by défendants produet, which also 
had a dolomite Ijase; the two products being essentially différent. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by the J. E. Baker Company against the Kennedy Refractories 
Company and H. A. Kennedy. From a decree for défendants (244 
Fed. 812), complainant appeals. Modified and affirmed. 

Frederick P. Fish and J. L. Stackpole, both of Boston, Mass., and 
Cyrus N. Anderson, of Philadelphia, Pa., for appellant. 

J. H. Brickenstein, of Washington, D. C, and Joseph C. Fraley, of 
Philadelphia, Pa. (Fraley & Paul, of Philadelphia, Pa., on the brief), 
for appellees. 

Before BUFFINGTON, McPHERSON, and WOOEEEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This suit is on Letters Patent No. 
1,063,102 for "Material for Use in Making Up, Repairing, and Re- 
placing Linings, etc., of Metallurgical Furnaces," issued May 27, 1913, 
to John E. Baker. The claims involved are 2, 3, 4 and 5 ; the issues, 
validity and infringement. The District Court found the claims in- 
valid, and indicated in its opinion, that, if valid, they are not infringed. 
244 Fed. 812. The plaintifï appealed. 

The succinct statement of the prior art and of the invention appear- 
ing in the patent spécification, and the thorough discussion of both in 
the court's opinion, make an extended présentation of the case un- 
necessary. 

è=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digesta & ladexe» 
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[1] For lînings of metallurgical furnaces and particularly of basic 
open hearth steel furnaces, a material that is both basic and ref ractory 
is required. The basic quality of the material enhances metallurgical 
reactions ; the ref ractory quality sustains the f urnace lining and pro- 
longs its life. Prior to the patent, various kinds of basic and refrac- 
tory products were used. They were calcined or burned minerais 
containing magnesia, lime, alumina, silica, and iron. Of thèse sub- 
stances, magnesia is the most basic; it is also intensely ref ractory. Its 
purest form occurs in magnesite. The best grade of this minerai is 
found in Austria. 

Magnesite contains a large percentage of magnesia and very little 
lime. In preparing it for use as a f urnace lining, it is subjected to 
a température equal at least to the température of the f urnace in which 
it is to be placed, in order to expel ail volatiles and consume ail com- 
bustible ingrédients. Before the patent, Austrian magnesite was the 
only satisfactory material used for lining bottoms of basic open hearth 
steel furnaces. 

In addition to foreign magnesites, a rock found in the United States 
and known commercially and chemically as dolomite is used in repair- 
ing furnace linings. Dolomite is a magnesian Hmestone, containing in 
varying proportions the same chemical ingrédients as magnesite, but 
differing radically from magnesite in the prépondérance of the rela- 
tively low basic élément of lime over the high basic élément of mag- 
nesia. The principal objection to a lime base is its tendency to absorb 
atmospheric moisture, and in conséquence to slack, thereby interfering 
with its proper behavior in the open hearth furnace. 

Dolomite, either in its raw state or burned, has long been used for 
repairing and patching furnace linings under certain conditions, but, 
being open to objections arising from its lime base, it never has been 
regarded even remotely as a substitute for Austrian magnesite. 

Dolomite, like ail furnace lining materials, must be burned before 
it is used. Prior to the patent, dolomite was burned by two methods, 
a cupola method and a rotary kiln method. In the cupola method the 
furnace was charged with alternate layers of coke and raw dolomite 
rock. After the heat had driven ofif the moisture, carbonic acid gas, 
and other volatiles, the material was taken from the furnace and re- 
duced by grinding to the desired granular size. This method was 
imperfect because it left in the product powdered material, coke brees, 
cinder, ash, and a small quantity of volatiles. The results were that 
the product absorbed moisture readily and slacked quickly and com- 
bustion of the unconsumed ingrédients continued after it was placed 
in the furnace lining. 

Burning in a rotary roasting kiln likewise failed to expel ail vola- 
tiles from the rock and likewise left the product readily jrvious to 
moisture and conséquent slacking. For thèse reasons, dolomite, burn- 
ed by one or the other of the trade methods, contained such objection- 
able features that it was not considered in the same class with Austrian 
magnesite, either chemically or ,commercially. The way the art 
regarded their relative values is shown by the priées it paid for them. 
Burned dolomite sold for about $4.00 a ton, while Austrian magnesite 
sold for about $30.00 a ton. 
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Baker conceived a new method of buming dolomite. Its novelty 
consisted, not in disregarding and hreaking away from either of the 
old methods, but in employing both of them. On first view this would 
seem a simple and a natural expédient, whereby the advantages of 
each method are aggregated in a thoroughly burned product. The 
resuit, however, was more than this ; it was startling and revolu- 
tionary. 

In making the product of the patent by his method, Baker first 
ground the rock to the size of railroad ballast and burned it by the 
cupola method. He got a product lacking uniformity in the expulsion 
of volatiles and containing the objectionable ingrédients of ash and 
cinder. This product he ground to the proper size for use in the 
furnace and then burned it by the rotary kiln method. The double 
burning produced several novel and highly valuahle results. It uni- 
formly condensed the product, uniformly expelled ail volatiles, com- 
pletely eliminated combustible ingrédients, and coated at least the 
surface of its condensed grains or particles by reaction of its chem- 
ical constituents in a manner that made them résistent to moisture for 
a longer time than single burned dolomite and made them correspond- 
ingly slow to slack. By the apparently simple expédient of double 
burning, the patentée got a product chemically and commercially un- 
like any dolomite product theretofore knovvn, which the metallurgical 
art, notwithstanding the predominating lime base of the product, ac- 
cepted at once as the equal of and a fair substitute for Austrian mag- 
nesite with its magnesia base. It is manufactured and sold under the 
trade-name of "magdolite." 

The patent in issue being a product patent, we are not concerned 
with the process by which the product is produced; that forms the 
subject of another patent to Baker (No. 1,063,013). The first ques- 
tion, therefore, is : Does this product involve patentable invention? 

The claims in issue descrihe the patented product in the following 
terms, différences in the claims being indicated by the bracketed por- 
tions : 

Aa a new article of luamifacture, burned dolomite in the form of a granu- 
lated mass, the particles (or substantially ail of tlie particles) of whieh aie 
uniformly sulistantially free from volailles (aud cinder) and are uniforn)ly 
condensed (having a su!>stantially uniformly condensed surface part) and 
(beins of a uniform phyRicral character) renderlng tlie same slow to absorb 
moisture. 

The défendant challeriged the validity of the claims on two grounds : 
First, that the patented product is an improvement upon the old article 
only in degree and excellence ; and, second, that the qualities claimed 
for it are the natural results of thorough burning, and, in conséquence, 
are the mère results of the opération of natural causes. It was on 
the latter ground that the claims were held invalid. In reaching this 
décision the learned trial judge realized, and very frankly said, that 
the issue of invention is so evenly balanced that he yielded with some 
hésitation to his inclination that invention is wanting. We also realize 
that in some aspects the issue is close ; but after giving the case very 
fuU and deliberate considération we are inclined to the opposite view. 
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■ Being of opinion that the product of the patent involves invention 
and that the claims in issue are valid, it is not necessary to state the 
^rounds of our opinion with the élaboration of which the subject is 
capable. It is sufficient to say, that, though nothing is added to dol- 
omite rock when it is manufactured into magdolite, so much is taken 
from it that it is freed of its objectionable features, and it is so trans- 
formed that new characteristics, both physical and chemical, are given 
it, with the resuit that the product js raised from the low level in 
which dolomite was regarded hy the art as a material for repairing 
fumace linings to the high level of equality with Austrian magnesite, 
àdmittedly the best furnace lining known. We regard magdolite as 
''a new article of manufacture" in the sensé at least of being wholly 
différent from any article previously manufactured and from anything 
existing in nature, containing éléments of novelty and utility in such a 
degree that its effect upon the arts to which it directly and indirectly re- 
lates was immédiate and immensely bénéficiai. While the chemical and 
commercial values of magdolite were established by its introduction 
and use as a substitute for Austrian magnesite before the war, its 
lise as a substitute since Austrian magnesite has become unobtainable, 
has contributed, it may saf ely be said, in no small measure to the 
ability of the steel industry of this country to meet the demands which 
the war has made upon it. 

[2,3] The claims of the patent in issue being valid, the remaining 
question is one of inf ringement. 

The alleged infringing product is made by the défendant under a 
patent with which we are not hère concerned. It is sold in compéti- 
tion with the product of the patent under the trade-name of "Kendy- 
rtiag" and is offered to the mètallurgical art for the same uses, under 
représentations and warranties that it is the equal of Austrian mag- 
nesite. 

■ So différent are the processes of the two products that they bear no 
resemblance to each other. As the issue of infringement arises on a 
product patent, the processes are of course not material, except as they 
show characteristics of the two products that are either identical or 
différent and that bear accordingly on the issue of infringement. 

I Kendymag like magdolite is made from dolomite. The rock used is 
not the run of the quarry but is selected with a regard to its chemical 
composition. It is then ground to an impalpable powder. During the 
pulverization process there is added a definite and substantial amount 
ôf iron oxide usually in the form df rolling mill scale. The pulverized 
mass is then fed into an inclined rotary kiln, such as is used in the 
'cément art, and is subjected to a température equal to that of an open 
hearth furnace. The pulverized materials travel down the kiln through 
' progressively increasing températures and become aggregated by fu- 
sion and chemical reaction into nodules of increasing size until they 
ade discharged. The nodules are then ground to commercial size and 
the process ends. 

For proof of infringement, the plaintiff relies on the identity of the 
vcharacteristics of the two products. It claims broadly, that in both 
magdolite and Kendymag the same ingrédients, in whatever condition 
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they are, make up a material that has the same character of an artifi- 
cial substitute for Austrian magnesite. This contention, though true, 
obviously cannot alone sustain the charge of inf ringement, for it does 
not follow that invention of the first substitute for Austrian magnesite 
confers upon the inventer a monopoly over ail substitutes subsequent- 
ly invented, without regard to considérations of their distinguishing 
characteristics of composition and performance. 

The plaintiff goes further, however, and claims identity of charac- 
teristics specifically, in that both products are used for the same pur- 
poses and accomplish the same results ; each is made by buming the 
same kind of rock, whereby each is condensed, made uniformly frçe 
f rom volatiles and unif ormly non-hydroscopic. 

Referring generally to the plaintifif's claims of identity, it is trpç 
that the two products are made f rom the same rock and are used for the 
same purposes, but \ve are persuaded that they do not accornplish jpst 
the same results. Kendymag accomplishes more results. While each 
is "unif ormly free" from volatiles when made, that is, while ail parts of 
the same material are uniformly free from volatiles, each material as 
compared writh the other does not remain equally free from volatiles. 
Kendymag maintains a greater freedom from volatiles for a longer 
time. Each is not uniformly condensed vfhen in the form in which it 
is intended to be used. Kendymag is not condensed at ail; it is en- 
larged. While each is uniformly non-hydroscopic, in the sensé of uni- 
formity in its own parts, the two products are not equally non-hydro- 
scopic. In différences arising from the lack of equality in essentia:! 
characteristics, we discem lack of identity. 

In considering the defendant's contention that its product diiïers î'n 
structure and physical characteristics from that of the plaintiff, we 
find différences that are obvious. Magdolite retains substantially the 
solid crystalline structure of its initial dolomitic rock; but Kendymag 
loses the crystallization of the initial dolomite in the process of bum- 
ing and is transformed into a material that is amorphous and poroùs'. 
Its substance is composed not of the original rock crystallization, but 
of clinkers built into nodulose masses, the particles of which are ag^ 
gregated by chemical reactions, in which, not only each nodule but 
every grain or particle of each nodule is made résistent to moisturë; 
not temporarily as in magdolite, but almost permanently so. This dif- 
férence goes directly to the qualities of the products as articles of com^ 
merce to be transported and stored and to the manner of their perfoi^m- 
ance as fumace Hnings. ■ 

Incident to its crystalline structure, a characteristic of magdolite 
claimed by the patent is that it — ' 

•'Is much hea\ier, volume for volume, than any manufacturée! dolomite herë- 
tofore produced, which has rendered the product available for purposes for 
which it has heretofore been thought impossible to use dolomite." r ^ I 

This characteristic is obtained by condensing the rock when volatilçis 
are expelled. But the defendant's product, instead of being condensed 
in the process, is enlarged into a porous structure, with the resuit, th^f^ 
instead of its weight being increased, it is decreased, and, volume; fçr 
volume, it is about 28 per cent, lighter than the patented product. : , It 
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was shown, however, that when both products are finely ground they 
are of the same spécifie gravity. But the metallurigical art does not 
use the products in a ground state. Grinding or pulverization is the 
very thing the art desires to avoid. On an issue of infringement, we 
are concemed only with identity of characteristics of two products in 
the form in which they are intended for use. 

We incline aiso to the contention of the défendant that there is a 
différence in tlie chemical composition of the two products. 

It is not clear just what chemical reactions take place in the process- 
es of buming. It is known that certain of the constituent chemicals — - 
silica, alumina, iron — are fluxes, and, in their fusion, cause chemical 
reactions which transform the rock in some unexplained way into mois- 
ture résistent and refractory products. In the magdolite process, the 
patentée first relied solely on the natural fluxing contents of the rock 
for chemical reactions, seeking, however, to keep the silica content at 
a low level of f rom 4 to 6 per cent. Acting on an opposite theory, the 
défendant in producing Kendymag seeks a high silica content running 
from 12 to 14 per cent, and to the natural iron content of less than 1 
per cent, adds about 41/2 per cent, of iron, whereby it is claimed that 
terrâtes of lime and magnesia are formed which cover the myriads of 
clinkers and give to its product the characteristic of persistent résis- 
tance to the action of moisture. This characteristic admittedly it con- 
tains, and by it there is eliminated almost permanently the highly ob- 
jectionable feature of slacking, which occurs promptly in single burned 
dolomite, and which occurs after a time in the double burned dolomite 
of the patent. 

Although the chemistry of this subject justified the elaborate dis- 
cussion in the évidence and briefs, its répétition in this opinion is not 
necessary to the décision. We are inclined to the opinion that the iron 
added to the defendant's product, and added after the invention to a 
portion of the plaintiff's product— the main controversial point in the 
chemistry of the case — performs an important chemical function in 
aiding the formation of nodules in the defendant's product and in fa- 
cilitating in both the chemical reaction that takes place between lime and 
silica. Iron is a flux, and it is a flux which very certainly tends to regu- 
late and equalize the other fluxes. We are of opinion that the chemical 
composition of the two products is not identical. 

Considering the question of identity a step f urther, it is to be observ- 
ed that the defendant's process for making its product was taken evi- 
dently from the cément art. Kendymag is not dolomite, unless it can 
he said that Portland cernent is limestone, or is blast-furnace slag. 
Hère as there, one thing is the product of the other. They are not the 
same thing. The material out of which Kendymag is made is dolomite, 
but in the process of making it dolomite with its rocklike and crystal- 
iine characteristic is destroyed and a new product is obtained having 
no resemblance to the original. Though radically transformed in its 
making, magdolite still is dolomite ; it is described as such throughout 
the spécifications and the claims of the patent, where it is ref erred to as 
"manufactured dolomite," "burned dolomite," "double burned dolo- 
mite." If Kendymag is not dolomite, it cannot infringe the patented 
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product, which is dolomite. If, however, it should be that the defend- 
ant's material because initially dolomite remains dolomite in its ultimate 
form, and, in conséquence, both materials are dolomite, then, in our 
opinion, the distinguishing characteristics of the two dolomitic ma- 
terials in their structure, physical properties and chemical composition 
are such as preclude infringement. 

The decree below, when modified in accordance with this opinion, is 
affirmed. 



DUDLO MFG. CO. v. VARIJSY DUPLEX MAGNET CO. (two cases). 

(Cirant Court of Appeals, Seventh Circuit. Oetober 1, 1918.) 

Nos. 2487, 2488. 

1. Corporations <S=3.S0(6) — Acts of Cokpobators— Estoppel. 

Wtiere a corporation was organized to take over tlie business of a 
partnership, wliioli by contract aclinowledged patent Infringement and 
agreed to cease. held, that any estoppel arising from tlie contract was 
effective against tlie corporation, and as it contlnued the old-metho^ 
manufacture it was estopped to deny infringement. 

2. Patents iê=>328 — Infringement. 

The Anderson patent, No. 044,311, for winding eoils or hélices for elec- 
trical apparatus, claims 1, 2, and .3, held Infringed; it appearing défend- 
ant used a single core, etc. 

3. Patents ©=5328 — Construction — Infringement. 

The Anderson patent, No. 644,312. for an electric hellx, held infringed, 
when défendant manufaetured spécial coils in a stick, etc., which were 
not eut until the entire stick was wound, etc. 

4. Patents <S=^177 — Extent of JIonopoly. 

A patentée cannot monopolize ail nieans of efCectuating a function, 
whether it be that of the e)itî!e conibination or of any élément thereof. 

5. Patents <S=326(1), 24.5 — Construction. 

A machine which requires the médiation of an operator for coac- 
tion lietween the éléments may be no less a true combination than one 
securlng coactlon automatically; and while in a priniary patent substi- 
tution may not avoid infringement, j'et where the invention is in a 
spécifie mechanism substitution will avoid infringement. 

6. Patents ©=.328 — Construction— Infringement. 

The Anderson patent. No. 654,583, claims 8 and 46, for a machine for 
winding hélices for electrical purposes, held, in view of the prier art, 
limited to the sipecial mechanism, and not infringed. 

Appeals from the District Court of the United States for the District 
of Indiana. 

Two suits by the Varley Duplex Magnet Company against the 
Dudlo Manufacturing Company. From decrees for complainant, de- 
fendant appeals. First decree affirmed, and second reversed, and 
cause remanded, with directions to dismiss the bill. 

Edward Rector, of Chicago, 111., for appellant. 

James K. Bakewell, of Pittsburgh, Pa., and M. A. Keller, of New 
York City, for appellee. 

Before BAKER. MACK, and EVANS, Circuit Judges. 

©=:>For other cases see fiame topic & KEY-NUMDER in ail Key-Numbered Digests & Indexe* 
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MACK, Circuit Jiidge. The two cases were heard together in tlie 
District Court and the appeais were argued together in this court. No. 
2487 involves letters patents Nos. 644,311 and 644,312, and No. 2488, 
letters patent No. 654,583, ail granted to one Anderson and assigned 
to appellee. 

Letters patent No. 644,311, for a method of winding coils or hélices 
for electrical purposes, and letters patent No. 644,312, for an electri- 
cal hélix, were held valid and infringed by défendant as to ail of the 
claims. Claim 2 of No. 644,311 reads as follows: 

"The method of wiuding heliee.s for electrical purposes corisisting in slmul- 
taneously winding a plurality of hélices uix)n separated zones of a single core, 
inserting sheets of insnlatiiig material between the superposed layers of the 
hélices ; each sheet being common to ail the hélices, and then sépara ting thei 
hélices by transversely severlng sald sheets and core between the adjacent 
hélices." 

Çlaim 1 omits the last élément as to séparation of the hélices ; claim 
$ spécifies in détail that each layer of hélix is followed by the insulat- 
ing material. The claims of No. 644,312 are : 

'' "1. An article of manufacture consistlng of a plurality of hélices for elec- 
trical purposes, wound in layers on a single core, in comblnation with in- 
dividual sheets of insulating material inserted between tlie layers and ex- 
teuding throughout ail tlie hélices, substantially asi described. 
i.'tZ: An article of manufacture consisting of a plurality of hélices for elec- 
trical purposes, wound in layers on separated zones of a single core, in combi- 
natlon with layers of insulating material alternating with the layers of the 
hélices and being common to ail the hélices, substantially as described." 

Plaîntiff was a pioneer in the manufacture of hélices in séries, in- 
stead of, as theretofore, in units. It thereby secured a greater uni- 
fortnity of product and a saving in the cost of manufacture. Défend- 
ant sought to ohtain the same resuit in substantially the same way. 
I,ikc the plaintiff, it used, between the layers of windings, sheets of 
paper common to ail of the séries of hélices, thereby securing the de- 
sirèd uniformity of tension. 

Method Patent. 

[1, 2] But it urges in support of its contention of noninfringement 
of the method patent, first, that it uses no single core ; second, that it 
sfevers the séries of hélices into units by cutting the inserted sheets of 
insulating material between the adjacent units during the winding of 
1;he laypr of wire thereon and not after the stick of hélices has been 
fully wound. 
'1. As to the absence of a core. 

À. Défendant is the successor of a copartnership, the members of 
vyh,ich;0wn the controUing interest in défendant. A minority interest 
is owned by its largest customer who at one time had been a customer 
of appellee. This copartnership had been charged by plaintiff with 
infringement of the patents in suit. By a contract of settlement with 
plaintiff, the firm had confessed the infringement and had agreed not 
to infringe thereafter. While defendant's minority stockholder claims 
to hâve had no knowledge of the contract at the time he made his 
inyestment, the circumstances surrounding the transaction are such that 
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the trifll court was justified in disregarding this testimony. But wheth- 
er or not he had such actual knowledge at that time is immaterial. The; 
évidence abundantly justifies the conclusion that the corporation was 
primarily formed for the purpose of evading the ohHgations imposçd 
by the contract; the corporation took over the business as it was; un- 
der thèse circumstances, any estoppel arising from the contract as 
against the copartnership, should be deemed equally effective as against 
the corporation. And inasmuch as défendant made no change what- 
soever in the method of manufacture in so far as the core is concerned, 
it is estopped to deny infringement in this respect. 

B. But irrespective of estoppel, défendant, in our judgment, does 
use a single core. Plaintiff preferentially covers the spindle with a 
prepared tube to which the first layer of wire of each coil is fastened 
or anchored. Défendant first rolls four or five layers of paper on the 
mandrel fastening them with a sticker and then tics the wire around 
this paper and the mandrel. Thereupon one layer of paper is fed in 
and while the first coil of wire is wound thereon, the coil and paper 
are shellacked. Then, ordinarily, three layers of paper are fed in and 
another winding begins. Until the paper is eut during this wire wind- 
ing, there is a plurality of coils with a single core, the shellacked pa- 
per. Whether or not, at the time of cutting, the upper layer has béen 
completely wound and whether or not it is intended thereaf ter to wind 
additional layers so as to produce in the end a coil of only two orof 
more layers of wire, is immaterial ; in either case there is infringement 
of plaintifï's method of producing the coil by the use of a single corCi 

2. As to the stick of hélices. 

A. Concededly, in some instances, whether because of defective ma- 
chinery or defective opération, défendant, contrary to its ordinary 
method of manufacture, did not separate the single stick of hélices into 
units until after the winding was complète. Furthermore, some spécial 
coils were always manufactured in this manner. In ail such cases, in7 
f ringement is clear. 

B. While ordinarily défendant cuts the inserted sheets of insulat>- 
ing material between adjacent hélices with sharp knives during the 
progress of each winding of the wire instead of sawing the stick into 
units after any desired length of wire is completely wound, infringe- 
ment, in our judgment, is not thereby averted. 

a. Even the smoothness which, défendant claims, results from its 
successive sharp cuttings of the insulating material, as against the 
single final sawings of the completed stick, is confined to the edges of 
the adjacent units; the two ends of the original stick frequently must 
be and are evened up by sawing. Obvîously, however, defendant's 
more laborious and délicate practice, subject as it was to interruptions 
and omissions hy the quite fréquent breaking of the knives, aimed.npt; 
at a better resuit but at a mère évasion of plaintifï's method. Plainy 
tiff's inventive concept is the simultc^neous winding of a plurality of 
coils on a common core or spindle in combination with the insertLo» 
of insulating layers common to the entire séries of hélices; it is inir 
material thereto whether, because of the cutting of this common jur 
sulating material between the adjacent units before the winding i$ 
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finished, the units fall apart from one another when they are complete- 
ly wound, or whether the stick is to be severed into its units by sawing 
the insulating material between the adjacent hélices only after the 
winding is completed. 

b. Moreover, in claim 1, there is no élément of séparation into units. 
Défendant, however, contends that because of the statement in the 
spécifications that "the opération of severing the hélices may be per- 
formed by either the manufacturer or the user" and the further state- 
ment that the ends of the hélices may be left long, hrought out to a 
convenient point and there connected with each other as in série s- 
parallel or differential relation "this referring to the use of a number 
of hélices on the single tube, the act of severing them into individual 
coils being omitted," claim 1 must be based upon thèse statements and 
that thus limited it indicates the method of manuf acturing the finished 
commercial article of the product patent, the stick of completed but 
unsevered coils, an article which défendant does not manufacture, at 
least as a commercial product. We cannot, however, assent to this lim- 
itation of claim 1. The claim evidently aims to cover the essentially 
newr step in manufacturing thèse coils, that is, inserting sheets of in- 
sulating material in a manner common to ail the coils of the séries and 
building up the coils by simultaneously winding the layers of wires on 
the whole séries. Whether a stick or units of hélices be finally formed 
is unessential ; that will dépend upon the needs of the manufacturer or 
user. Ordinarily, separate units are desired ; in that case, the stick 
must be eut up ; the cutting or sawing, however, involves no invention. 

Even though under defendant's ordinary method of manufacture, 
the sheets of insulating material, inserted between each two layers of 
wire, are eut between adjacent units before the upper layer of wire is 
completely wound thereon, so that the winding continues on the sever- 
ed hélices, this layer of wire is none the less properly described as su- 
perposed upon sheets of insulating material common to ail hélices, and 
not merely upon such sheets inserted between the layers of wire in sep- 
arated hélices. 

Product Patent. 

[3] As plaintifï concèdes that this patent is limited to the finished 
"sticïc" of hélices, it is not infiinged by defendant's ordinary product, 
the severed coils. But the spécial coils which défendant does occa- 
sionally make in a stick and the usual coils which, because of break- 
age of knives or for other reasons, are not eut until the entire stick is 
wound, clearly do inf ringe. 

Machine Patent. 

[4-6] Machines to make single coils of wire with interposed sheets 
of insulating material were old ; machines operated, however, by hand 
power and without plaintiff's automatic mechanism; and machines to 
wind séries of spools of thread or wires in layers, but without the in- 
terposed sheet of material common to ail, were likewise old. While 
Anderson invented the novel article and the novel method hereinabove 
considered, his machine was not designed solely therefor ; it was equal- 
ly adapted to produce a single coll. This is not only expressly stated 
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in the spécifications, but in some of the claims, both of those in issue 
and of those not in issue, the combination includes éléments essential in 
producing plurality of colis, while in others it omits them. 

As a machine to produce the old article, single coils of wire with in- 
terposed sheets of paper, the only novelty was in the patentee's spécifie 
mechanism ; and as a machine to produce sticks of such coils it was but 
a new combination of éléments, each old in its function, though in some 
respects of novel mechanism and opération. In no sensé was it pri- 
mary invention. What Andersen aimed at was a machine which, as 
stated in his spécifications, would "more efifectively, rapidly, and cheap- 
ly * * * wind strands into coils of superposed convolutions and 
introduce sheet material at intervais in the coils for the purpose of 
separating, protecting or restraining the convolutions." His inventive 
concept was the spécifie mechanism and its opération by which the 
prohlem that confronted him could be solved. Of this he says in the 
spécifications : 

"It is a eomparatively simple problem to wind successive layers of wire: 
but to introduc-e between eacli layer the slieet of paper or otlier insulating 
material automatically and vvltliout stoppiug or slowing up tlie rotation of 
the winding-spindle, and to provide for the necef^sarily increasmg length. of 
such sheets, due to the inerease in diameter of the coil, and to provide for the 
proper feeding of the paper to the rotating coil, which gradually Inereases in. 
diameter, are i)roblems which are not .so easily solved, but which are solved by 
this invention." 

It is unnecessary to consider ail of the claims in issue; each was 
held valid and infringed ; the broadest of them, claims 8 and 46 will 
suffice. They read as f ollows : 

"8. The combination, with a winding splndle, of means for wlnding a plurali- 
ty of coils or bobbinsi of material thereon, and means for inserting sheets of 
material at intervais in said coils, each sheet beiug tommon to ail the colis." 

"46. In a winding machine, the combination of a winding core or splndle, a 
rod or foundation carrying a plurality of guides for filiers, filaments, or 
strands, said spindle and rod or foundation being bodily movable with respect 
to each other for the purpose of forming layers upon the spindle." 

That other claims add as additional éléments the automatic features 
and the détails of the feeding and cutting mechanism does not justify 
an interprétation of the claims in issue that would cover any and ail 
means. A patentée cannot monopolize ail means of elïectuating a func- 
tion, whether it he that of the entire combination or of any élément 
thereof. Moreover, sUch an interprétation would carry the claims be- 
yond the invention itself. Lewis v. Arbetter, 219 Fed. 557, 135 C. 
C. A. 325 ; King Philip Mills v. Kip Armstrong Co., 132 Fed. 975, 66 
C. C. A. 45. 

A machine which requires the médiation of an operator for coaction 
between the éléments may be no less a true combination than one 
which secures such coaction by automatic device (Krell Auto Grand 
Piano Co. V. Story & Clark Co., 207 Fed. 946, 125 C. C. A. 394), and 
in a broad primary patent, the sub.stitution of the one for the other 
may not avert infringement (Morley Machine Co. v. L,ancaster, 129 
U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715 ; Columbia Wire Co. v. Ko- 
komo Wire & Steel Co., 143 Fed. 116, 74 C. C. A. 310). But when, as 
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hère, the invention is in the spécifie mechanism, a claim broadly word- 
ed, but necessarily in the light of the spécifications, drawings, and in- 
ventive concept interpreted to cover only the patentee's novel mechan- 
ism încluding the automatic f eatures, will not he inf ringed by the sub- 
stitution of nonautomatic devices operating in a différent way. 

In claim 8, so read, "the means for inserting sheets of material at 
intervais in the coils, each sheet being common to ail the coils," must 
be held to be the mechanism designed to introduce the sheet "auto- 
matically and without stopping or slowing up the rotation of the wind- 
ing spindle." It is unnecessary to détail the différences in this mechan- 
ism and its opération in the two machines ; it suffices that def endant's 
machine, concededly, does not operate automatically and its mechan- 
ism nécessitâtes a slowing up of the spindle rotation for the sheet in- 
sertion. Furthermore "the intervais" at which plaintiff inserts the 
sheets are predetermined in its machine, one sheet following each layer 
of wire; and the increasing size of the successive sheets is auto- 
matically obtained. Necessarily as the coil increases in size, the in- 
serted sheet covering and overlapping the layer of wire must likewise 
be enlàrged; with def endant's machine, however, the operator must 
détermine the successive sizes ; he may and does insert not one but sev- 
eral sheets between each layer of wire; and he may, if he so desires, 
omit the sheet between any layers. 

As to claim 46, literalïy interpreted, it would cover the ordinary 
thread-winding machines with a plurality of guides and would clearly 
be anticipated. But as an operative device the élément of the means 
by which the spindle and rod are movable in relation to one another 
is implied in the claim. Limited as this must be to the mechanism de- 
scribed in the patent and its équivalents there is no inf ringement. De- 
fendant's mechanism for controlling and reversing the direction of 
traverse of the wires electrically as they are wound upon the several 
coils differs entirely in character from that of the patent. 

The decree in 2487 is affirmed; that in 2488 is reversed, and the 
cause remanded, with directions to dismiss the bill. Costs in either 
court that are not divisible as between two suits will be divided equally. 
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BINDLEY V. DETROIT RIVEE TUNNEL CO. et aU 
(District Court, E. D. MlcMgan, S. D. August 23, 1918.) 

1. Patents <S=>170 — Cx,aim8 — Constbtjction. 

A patentée Is entltled to protection agalnst changes, etc., Involving only 
mectianlcal skill; but a patentée late in au art is eoitltled only to 
what he shows and daims. 

2. Patents i®=5328 — Construction — Infeingement. 

The McBean patent. No. 745,454, for a method ot constmctlng a tunnel 
under water, whlch comblned two ot the older methods and contemplated 
the préparation of a chamber and construction ol the tunnel in place 
thereln, held not infringed. 

3. Patents <&=>328-rCoNSTBTîCTi0N — Intsingement. 

The McBean patent, No. 745,456, for a subaqueoua worklng chamber In 
tunnel construction, TieW not infringed. 

4. Patents <g=>328 — Constbuction — Infbingement. 

The McBean patent. No. 745,457, for a subaaueouâ tunnel^ etc., held 
not infringed. 

5. Patents «=328 — Construction — Infeinoement. 

The McBean patent, No. 797,524, for a subaqueous tunnel, etc., held not 
Infringed. 

6. Patents ®=>328 — Consteuction — Infeinoement. 

The McBean patent. No. 797,525, for a method of tunnel construction 
under water, held not infringed. 

In Equity. Suit by Isa McBean Bindley, administratrix of Duncan 
D. McBean, against the Détroit River Tunnel Company and others. 
Decree for défendants. 

Wade Millis, of Détroit, Mich. (Parker W. Page and Drury W. 
Cooper, both of New York City, of counsel), for plaintifï. 
Henry Russel, of 'Détroit, Mich. (Robert H. Parkinson, of Chicago, 
111., and Oscar W. Jeffery and Harry G. Kimball, both of New York 
City, of counsel), for défendants. 

TUTTLE, District Judge. After listening to unusually interesting 
and able oral arguments for four days, and now at the close of such 
oral argument, in accordance with my announced custom, I am going 
to dispose of this case. 

[1] The manner of considering the particular art involved in a 
patent case is not unlike tracing the history of the explorations of 
a continent. If we start at a sufficiently early date, it is entirely un- 
developed. Along corne the différent explorers, making it impossible 
for those who corne after them to re-do what has already been done. 
Some are looking for gold, some for fountains of youth, some for 
fur-hearing animais, and some for homes. Thèse ends desired give 
the gênerai direction, while the topography of the country, savage 
natives, and other obstacles to progress are deciding factors in choos- 
ing particular mountain passes. Some, like Columbus, do not know 
where they hâve landed. If they in reality discovered a continent, we 
give them crédit for it, even though they died in ignorance of what 
they h ad accompHshed. Others, like Balboa, try to claim, not only 
what they can see, but make broad and sweeping claims, assuming that 

®=>For otber cases née same toplc & KEY-NUMBER la ail Key-Numbered Digests b Indexes 
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no one else has any rights. Still others, like our Pilgrim Fathers, 
prefer to settle down on a little patch and carefully fence it around, 
to indicate just what belongs to them. A discoverer cannot be content 
to take previous trails. A Roosevelt may find a river in the wilds of 
South America, and a Peary may discover the particular spot in the 
ice where the meridian lines intersect, but the time is past for dis- 
covering continents. Those who simply walk in the tracks of their 
predecessors, and see only those landscapes which are plainly visible 
from those paths, cannot be said to be discoverers. Such pretending 
discoverers are merely sightseers and students of geography. Such 
assumed inventors are in fact only mechanics and engineers. 

Applying this thought to the subject of patents, the extçnt that an 
inventer is presumed to hâve explored beyond his actual path is the 
distance that a skilled mechanic or engineer is able to look from such 
tracks. The extent of the landscape is not to be determined as of 
the time the predecessor took the trail, but at the time the man who 
makes his claim for a patent went that way. He cannot receive créd- 
it for discovering those things which are so near to the old tracks that 
an ordinarily skilled mechanic or engineer, standing in those tracks, 
could hâve seen them without having them pointed out by the claim- 
ant. So in thèse patent cases we take the undeveloped portion of the 
art, and détermine how much of what was open to discovery has 
actually been brought to light by the patentée. A patentée is not en- 
titled to ail that is left by prior patents, publications, and uses. He 
receiyes only that portion of what is left which he shows and claims. 

In this manner, having determined the extent and scope of plain- 
tiff's claims, we may proceed either to détermine the question of va- 
lidity or infringement. If both questions are fairly in dispute, I usu- 
ally consider first the question of infringement. By pursuing that 
course, the court is less likely to pass upon matters not in issue, and 
avoids doing unnecessary damage to plaintiff's patent. In this man- 
ner we hâve studied the art of tunneling. 

It is conceded that in 1903, when plaintiff's décèdent applied for 
four of the patents hère in suit, there was known in the art the 
old drifting method, by which for many years mountains had been 
tunneled. Small rivers, in certain kinds of soil, had also been tunneled 
by this method; but it was poorly adapted for going under the wa- 
ter. The shield method was another method which had been in use 
for tunneling under rivers, a well -known example of which is the 
Grand Trunk tunnel at Port Pluron; the United States end being in 
this State and in this district. One difficulty with the shield method 
was that it was not possible to go near to the water. It had to go too 
deep, too far down, It made an unnecessary grade. A still greater 
objection, and one which ought to hâve made it prohibitive was the 
necessity for men working in such high air pressure that there was a 
tremendous loss of life. Both of those methods had to do with getting 
under the river by starting in from the side and keeping deep down, 
far below the bed of the river. It was désirable to hâve the tunnel 
as near to the surface of the water as the rules of the War Départ- > 
ment for the protection of navigation would permit. I 
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There were three possible methods for that sort of construction 
then in use. One, the caisson method, by which, as in the shield meth- 
od, the men were compelled to work under a high air pressure. By 
this method the workmen by means of the device went down f rom the 
surface of the water and worked on the bottom of the river. Although 
there was no hottom to the device, they were able to keep the water 
from coming in at the bottom by means of compressed air. It was 
an undesirable method, because of the danger attendant upon the high 
air pressure. As they got to a great depth, the pressure became so 
great that it was impossible for the men to live. Then there was an- 
other method of doing the work from above, the coiïerdam method, 
which was possible ; but you would finally reach a depth great enough 
so that it was prohibitive, because of the great hydraùlic pressure. 
The water would be forced in through the cofferdam walls, under the 
wall or through the bottom. By the cofferdam method the bed of the 
river f ormed the base, and the walls were usually of sheet piling. Still 
another method was to construct the tunnel on shore, and float it to 
a place above the proposed site, and then sink it into position. No 
one of thèse three methods had been successfully employed in deep, 
broad rivers. 

Just how far beyond thèse admitted methods the art went there is 
some contention hère. As I view this lawsuit, and the just disposi- 
tion of it, it is not necessary for the court to split hairs over the exact 
extent to which this art had developed beyond thèse admitted and well- 
known methods of doing and attempting to do work of that kind. 
When the court feels very certain about the proper disposition of a 
case, it is just the time it is liable to be mistaken about it. In this 
case I hâve in my own mind no doubt as to the resuit that ought to be 
reached. That is not the situation in many patent cases. In the last 
one I disposed of I said on the record that I reached my conclusion 
with doubts on my own part ; but in this case I f eel perf ectly satisfied 
with the conclusion I reach. I feel that further study and thought 
would not change my views about it. I say that, knowing that those 
are just the times when a court is likely to be overlooking something. 

[2] I will pass over the many intervening steps between those five 
admitted, well-known methods of the prior art and the patents in suit. 
There are many patents, like Weisker, O'Rourke, and Thomson, which 
made serions inroads upon the art. The effect of thèse prior patents is 
in dispute. My conclusion is such that the scope and value of thèse 
prior patents would not change the resuit. 

The défendant contends that McBean uses only the cofferdam meth- 
ods, and says it is the cofferdam method with a roof on the coffer- 
dam. The plaintiff assumes that it is a new and différent method 
from any of the others, and calls it building a tunnel in a working 
chamber. As I view it, McBean is a combination of the caisson method 
and the cofferdam method. 

What McBean did was to drive down the sheet piles until they were 
in solid, substantial earth, or to bedrock, so that the walls were as 
nearly impervious to water as he could make them, making thèse sec- 
tions as long as he saw fit, and putting in bis sheet piling across the 
253 F.— 48 
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end, which acted as a bulkhead. And then (I ani omitting many steps 
not hère necessary, that are of real importance in the work) he put a 
roof or cover down under the water across what défendant calls the 
cofïerdam, and in that way made what he calls an air chamber in 
which he could build a complète tunnel. It was so arranged that he 
could force air into it, if he was unsuccessful in making the cofïerdam 
structure entirely impervious to water. So far as the sheet piling 
kept the water f rom coming in through the sheet piling, under the 
sheet piling, or up through the bottom, to that extent McBean was 
using the old cofïerdam method; to the extent that it failed in this, 
resulting in the necessity for forcing in air, he was using the caisson 
method. He combined the two methods in such a way that he could 
use both at the same tirae, and let what had been objectionahle in one 
be overcome by the other. In other words, the compressed air of the 
caisson method prevented the water from coming in as it had done 
with the cofïerdam method. The résistance to the water from the 
cpfferdam made it unnecessary to use the high air pressure, which was 
dangerous in the caisson method. 

If McBean was entitled to ail the crédit for taking the steps from 
the two old separate methods to the new and combined method, I 
would feel that it was a step displaying such genius and bringing such 
results that he should be rewarded with a valid patent. Without un- 
dertaking now to narrow the art by the patents cited hy défendant, I 
will pass that step and see whether, giving plaintifï the benefit of the 
serious doubt as to validity, the défendant has infringed. 

The McBean patent combines the two well-known methods of the 
caisson and the cofïerdam. For the purpose of this discussion and on 
the question of inf ringement I am giving McBean fuU crédit for hav- 
ing made that advance in the art. As already indicated, it is plain 
that he is not entitled to ail that crédit. 

The so-called first patent in suit is No. 745,454 of December 1, 1903. 
While there are claims 1, 3, 9, 10, and 11 in suit, it has been agreed 
on the record by counsel that whatever conclusion I reach as to No. 
11 will dispose of this patent, and ail of its claims in suit. Claim No. 
II reads as follows: 

"11; The methcxi of constructing a tunnel under water, consisting in erectlng 
vertical walls around the site extending to bedrock or below the bottom of 
the proposed tunnel, then plaeing a roof thereon to form therewith a chamber, 
then forcing air into said chamber and expelling the wuter therefrom, and 
then constructing the tunnel in place therein." 

It is so well agreed on this record just what the défendant has 
done that I am not going to waste time in attempting to describe it, 
except as may be necessary in discussing the particular claims. 

The big question that has been discussed before me during nine- 
tenths of the time is whether or not this défendant, when it completed 
its tunnel and built the structure that went inside of the iron tube was 
building a tunnel within the working chamber described in this claim 
No. 11. That is really the méat of thislawsuit, and the thing impor- 
tant to this plaintifï, if he is right in his contention. That should be 
interpreted in the light of the art, in the light of the McBean drawings, 
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spécifications, and claims. What did he hâve in mind, and wliat new 
and useful thing did he show to the world? He built a complète tun- 
nel in a working chamber. He did every thing in the way of making 
a tunnel in a working chamher, except digging a portion of the trench, 
driving down some piles, and refilling a portion of the trench. Every- 
thing else was done in a working chamber. He dug down to the 
solid rock and filled in the concrète, just as if it was in the open air, 
without any interférence with the water. He eut ofï the piles, othef 
than the side piles, to the desired height. He built up his tube in this 
working chamber, and he put the concrète around the tube inside 
the working chamber. So he built an entirely completed tunnel in 
a working chamber. 

Now, the défendant, on the other hand, has done nothing in a work- 
ing chamber, except what was done inside of the irdn casing. The 
question is hère whether or not the défendant, by doing the concrète 
work inside of the iron casing, was building a tunnel in a working 
chamber, as shown by McBean. Défendant, without any air other 
than ordinary atmospheric pressure, went into the iron casing and 
built in the concrète lining. made it strong, made it durable, and finished 
a tunnel. 

That makes it necessary for the court to reach some conclusion as 
to what is meant, within this patent, by a "tunnel," as well as by a 
"working chamber." It does not matter much which angle I proceed 
from, but it seems to me it is well to find out what McBean means 
by a "tunnel." Now, the problem was to get the tunnel so that it 
would be impervious to water and would resist the hydraulic pres- 
sure. When you had reached that point, so that it might be entered 
from the land, and anything that was desired could be done in it, with- 
out forcing in air, the problem had been solved. The défendant reach- 
ed that stage in its work before it worked in any working chamber 
whatever. I find nothing in this patent which prevents défendant 
from building a tunnel by going -down through the water with trémie 
pipes, pile drivers, and dredges. There is nothing in this patent which 
prevents défendant from constructing anything it sees fit on the land, 
and floating it over the place where the tunnel is desired, and then 
sinking it down in place. 

What the défendant has done is to use the old method of working 
through the water, scooping out a ditch, constructing a tunnel on land, 
taking it out and sinking it, and by trémie pipes depositing the con- 
crète down through the water under, around, and over the tubes in 
the bottom of the river, and by thèse methods finally reaching such a 
stage in the work that they hâve a hole under the river, which ca;n 
be entered from the land. No air pressure is needed on the inside 
of it ; men can enter it, men can work in it, the water is kept out, and 
when they reach that stage the difficult problem has been solved, and 
the structure is a tunnel, within the meaning of the patent, and it 
has been built without any working chamber. It is claimed by the 
plaintiff that then, from that time on, hecause défendants lined this 
tunnel with concrète work three f cet thick, which undoubtedly gave 
it the great strength and durability to be desired in a tunnel, that they 
built a tunnel in an air chamber under the water. 
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We must keep in mind the problem that McBean was trying to 
solve. It is plain that défendant solved it in a way entirely différent 
from McBean. To take the position of the plaintiff in this case would 
mean that McBean had by this claim No. 11 in this patent in suit ob- 
tained such a monopoly over the right of constructing tunnels that 
no engineer or contracter could construct a subaqueous tunnel by 
beginning at the outside in his work, no matter what method he used, 
because just as soon as he kept the water back and resisted the 
hydraulic pressure sufficiently, so that he could begin from the out- 
side and work inside, and complète his tunnel on the inside, just so 
soon he was working in a chamber. There is nothing in this patent 
that warrants any such broad construction or interprétation of it by 
the court. It seems very clear to me that this patent, called the first 
patent in suit, has not been infringed. 

[3] I turn novv to what has been called the second patent in suit, 
which is No. 745,456, December 1, 1903. It is agreed by counsel that 
my attention may be directed to claims 2 and 6, and that whatever 
resuit I reach as to thèse two claims ought to be the conclusion I reach 
as to the others. 

Claim 2 reads as f ollows : 

"2. In tunne! construction, a subaqueous working cTianibpr form^d by tb(> 
roof of the tunnel and walls extending dowuward below the bottom of tho 
structure to be built." 

Claim 6 reads a.s f ollows: 

"ii. In tunnel construction, a subaqueous worl<ing chamber, comprising im- 
i:er\'ious slde walls, extending dowuward to bedrock or to a deptli below the 
bottom of the proposed tunnel, and the tunnel roof sui)ported thereon in per- 
manent ix)sition." 

This is like the so-called first patent, except that it substitutes for 
what was a wooden roof in the first patent a metallic roof, which is 
subsequently to become the top of the tube for the tunnel. The con- 
clusion reached as to this patent is the same as that reached as to 
the first patent, for the reasons mentioned in disposing of the first. 
Like the first patent, it is held not infringed. 

[4] The so-called third patent in suit. No. 745,457, December 1, 
1903, is for the actual tunnel inside the working chamber. In his first 
two patents McBean undertakes to descrihe the working chamber and 
the method by which he constructs his subaqueous tunnel, while the 
third patent, the one last mentioned, describes the tunnel itself. It is 
agreed by counsel that, while there are three claims in suit, 6, 9, and 
10, the conclusion reached with référence to 6 and 10 should be con- 
trolling as to 9. 

Claim 6 reads: 

"6. A subaqueous tunnel, comprising a metallic tube, supportlng side walls 
therefor, a plie foundation and a mass of masourj' servlng as a bed for said 
tube, said walls and piles being ancbored to said masoury." 

Claim 10 reads: 

"10. A subaqueous tunnel structure, comprising a mass of masonry, inclosing 
the tunnel passage, foundation piles imbedded in said masonry, sheeting side 
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walls aiicliored to tlie masonrj', and tie rods eonnecting the slieeting on oppo- 
site sides." 

Claim 6 claims the very things that were showii in the first pat- 
ent, and, in addition, the anchorage of the concrète to the sheet pil- 
ing that formed the sides of the working chamber. McBean went 
down to bedrock, and this anchorage would, of course, tie the mason- 
ry to the sheet piling, and would add to the support from the pihng 
directly under the tunnel the extra support from thèse sheet pilings 
at the side. It would also tie the sheet piling to the tunnel proper. 

I find nothing of this kind in the defendant's structure. I find no 
supporting side walls within the meaning of this patent, and no pile 
foundations within the meaning of this patent. There are no side 
walls which go down to bedrock. The meaning which I find McBean 
had for piles in his patent is the meaning which I hâve always had in 
mind, a long, tapering timber which goes down into soil that is not 
substantial enough to be used for a foundation in the ordinary way. 
Thèse piles are driven down, and then, by reason of the friction be- 
tween their circumference and the earth, they are substantially solid. 
I do not find that McBean had in mind such a foundation as the de- 
fendant bas built hère. 

There is little, if any, value in thèse patents, other than the so- 
called first one. If there was any value to the public in McBean's 
discovery, it was shown in the first patent. Thèse other patents cov- 
er minor matters. I doubt very much their validity, not only because 
they are a part of what was shown in the first patent, but upon the 
broad question that they do not approach that degree of skill, genius, 
and novelty necessary for a valid patent. The first patent stands in 
a différent class. If thèse other patents hâve aily value at ail, they 
aredealing with things so old that they should be held to the spécifie 
things described and the exact combination described. When we 
come to consider équivalents, or as to any other phase of their con- 
struction, they must be interpreted strictly and not given a broad 
meaning. 

Looking more particularly at claim No. 10 I perhaps ought to men- 
tion the four posts or piles which défendant used to position the gril- 
lage. Plaintiff calls them piles ; défendant calls them pegs ; but it 
does not make much différence what name is given them. I am sat- 
isfied that the real purpose and function they serve is to fix the gril- 
lage as to altitude and level, laterally and longitudinally, in position. 
That is the real function they serve. It is an important function in 
that way, but any other thing they do is simply an unimportant inci- 
dent, and one the court ought not to be influenced by in this law- 
suit. 

In view of the degree to which the art must be narrowed, and in 
view of the description given by McBean himself, I am forced to say 
there is no infringement. 

[5] The fourth patent is No. 797,524, August 15, 1905. This is 
likc patent No. 3, just described, except it shows a différent method 
of putting the tunnel together. The only claim I am asked to con- 
sider hère is claim No. 8. It is agreed by counsel that whatever dis- 
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position I liiake of claim No. 8 ought to be the disposition which I 
make of the other three claims in suit. 
■ Claim 8 reads: 

"8. A subaqueous tunnel, comprising a masonry base, inclosing side walls, 
Rupporting piles and devlces Interconnecting said piles and said side walls; 
said déviées and the tops of said piles being imbedded in said masonry." 

What I hâve said in référence to the claims of the third patent ap- 
plies with equal force to the so-called patent No. 4, and ought to be 
controlling. There are no inclosing side walls within the définition 
of the claim. There are no supporting piles within the définition of 
this clâim. Neither are there any devices interconnecting piles to 
the side walls, within the fair meaning and interprétation of thèse 
claims. 

[6] Corning now to the last patent in suit, No. 797,525, August 15, 
1905, it is agreed by counsel that I should dispose of claims Nos. 1 
and 3, and their disposition should control as to 5 and 8. 

Thèse claims read : 

"1. The method of constructing subaqueouS tunnels, which consists In flrst 
building a foundation or base, and then progressively erectiug the tunnel super- 
structure thereon within a pneumatic cliamber. 

"3. The method of constructing subaqueous tunnels, which consists in flrst 
preparing a foundation of piles, then imbeddlng* the tops of said piles in ma- 
sonry to form a tunnel base or foundation, and then progressively erecting the 
tunnel superstructure thereon." 

This so-called fifth patent is more like the first patent, and it rests 
upon the very same idea covered in the first patent. As I read this 
claim 1, my first thought, without having in mind the drawing and 
spécifications and what McBean said about it, was that he was claim- 
ing that he first built a foundation and then within a working cham- 
ber did the rest of the work. Upon more careful thought I am sat- 
isfied that he is simply making a broad sweeping "Balboa" claim 
that will cover everything. I think he intends to cover any tunnel 
that is built in an air chamber, but what I hâve said with référence 
to the first patent disposes of this fully. Défendant did not build 
a tunnel in a working chamber. 

The bill is dismissed, with costs to the défendant, to be taxed. 



In re BLANCHARD. 

(District Court, D. New Jersey. October 14, 1918.) 

1. Bankruptoy <S=5228 — Findings of Refebee — Review. 

A finding of fact by a référée on eonflicting e\ddence will not be dis- 
turbed, unless there is cogent évidence of mistake ; but, if the flnding be a 
déduction from established facts or uncontradicted évidence, it is not 
entitled to such weight. 

2. Bankrtjptcy i@==>340 — Provablk Oiaims— Evidence. 

Evidence held insufflcient to support a flnding that claimant lent stock 
dlrectly to her sons, one of whom was the banki-upt, ratter than to a 
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corporation of whlch she and tliey were stockliolders, and by whleh the 
stock was pledged. 

3. Principal and Agent <S=»136(2) — Liabilities of Agent — Acting fob Dis- 

CLOSED PBINCIPAI,. 

Where an agent acts on behalf of a disclosed principal, hls acts and 
contracte, witliin tlie scope of lils autliority, are, in tlie absence of an 
express agreement othervvise, tlie acts and contracts of the principal, and 
involve no persdhal liabillty on the part of the agent. 

4. Bankruptct (S=340 — Allowance or Olaims — Claims by Relatives. 

Claims of relatives of a bankrupt should be closely and carefuUy 
scrutlnized, and not allowed, unless the évidence is clear and convindng. 

5. Pledqes ig=sl— Accommodation Pledge — Rights op Pledgob. 

Property pledged by the owner to answer for the debt or default of 
another occupies the position of a surety. 
G. Bankruptcy <®=>314(1) — Provable Claims — Cosubety of Bankbupt. 

Claimant, who lent stock to a corporation of which she and three sona, 
one of whom was the bankrupt, were stoekholders, which stock the Com- 
pany pledged to secure its note, indorsed by the sons, on insolvency of the 
Company and her purchase of the note to save lier collatéral, held en- 
titled to prove one-fourth the amount paid against the bankrupt estate, on 
the ground that as between themselves the stock pledged and the Indorsers 
were cosureties. 

In Bankruptcy. In the matter of Théodore C. E. Blanchard, bank- 
rupt. On pétition to review an order of the référée, to whom this 
matter was referred, dismissing a pétition of the trustée to re-examine 
and reduce the claim filed against the bankrupt's estate by Emehne 
C. Blanchard, and allowing the same, as a gênerai unsecured claim 
against the estate, in the sum of $297,719.26. Reversed in part. 

Robert H. Southard, of Newark, N. J., for trustée. 
Albert C. Wall, of Jersey City, N. J., and William F. Allen, of New 
York City, for claimant. 

HAIGHT, District Judge. The primary question in this matter, 
as I understand it, is whether claimant's stock in the Prudential In- 
surance Company, which was first pledged with the Fidelity Trust 
Company to secure the payment of a note or notes of the Blue Ridge 
Enamel Brick Company, and later with Milton E. Blanchard, to se- 
cure a note of the same company made to his order, was loaned hy 
the claimant to her sons jointly — the bankrupt, Fred C. Blanchard, 
and William W. Blanchard — as it is contended on her behalf, or 
whether it was loaned to the Brick Company as the trustée contends. 
The référée bas found in accordance with the claimant's contention. 
If his conclusion in that respect was correct, undoubtedly the al- 
lowance of the claim was proper. I hâve accordingly examined with 
care ail of the évidence which was before the référée, and am forced 
to the conclusion that his finding was not justified from the évidence. 

[ 1 ] In so deciding I bave not been unmindf ul of the rule which 
prevails in this district, and elsewhere I think, that the coyrt will not 
disturb the finding of fact of a référée, based upon conflicting évidence, 
involving questions of credibility, unless there is most cogent évidence 
of mistake and miscarriage of justice. In re Partridge L,umber Co., 
215 Fed. 973, 976 (D. C. N. J.). But it is also a gênerai rule that, 

@=oFor other cases see same toplc 6 KEY-NUMBER in ail Key-Numbered Digeste & Indexée 
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if the finding be a déduction from established facts or uncontradicted 
évidence, it will not carry any great weight, for the court, having the 
same facts, may as well draw inferences or deduce conclusions as the 
référée. In re New York & Philadelphia Package Co., 225 Fed. 
219, 221 (D. C. N. J.). There was really no question before the réf- 
érée which had to be solved from conflicting évidence, involving the 
credibility of witnesses, but rather the question was whether the évi- 
dence was sufficient to justify a finding that the stock was loaned 
directly to the sons of the claimant rather than to the Brick Company. 
A review of the évidence is necessary, I think, in order that the rea- 
sons upon which my conclusion is based may be understood. 

[2] On August 1, 1904, the Brick Company borrowed $205,000 
from the Fidelity Trust Company on its note, indorsed by the claim- 
ant and her three sons before named, and pledged as collatéral secur- 
ity for its payment 1,176.46 shares of the capital stock of the Pruden- 
tial Insurance Company, ail or the greater part of which belonged to 
the claimant. Whether this was an original loan, or whether it was 
a consolidation of previous unpaid loans, the évidence does not posi- 
tively disclose; but it would seem that it was the latter, supplemented 
possibly by an additional loan made on the day that the last-mentioned 
note was executed. On April 3, 1908, this note, as well aS some others 
rnade by some of the claimant's sons individually (for the payment 
of which collatéral belonging to the claimant had likewise been pledg- 
ed), were called, and a demand made that they be paid on or before 
April 6th. In order to prevent a sale of the collatéral, Milton E. 
Blanchard, another son of the claimant, who apparently was not in- 
terested in the Brick Company, took up the note held by the Fidelity, 
and on April 6th a new note for $216,411.67 (being the amount that 
he paid to the Fidelity), payable in one year from date, was made to 
his order by the Brick Company. It was indorsed by W. W. Blanch- 
ard, Fred C. Blanchard, and the bankrupt. There was pledged with 
it, as collatéral, 1,225 shares of the capital stock of the Prudential 
Insurance Company belonging to the claimant, included in which, as 
far as I can ascertain from the évidence, were the 1,176.46 shares 
held by the Fidelity as collatéral for the $205,000 note. This note 
was held by Milton E. Blanchard until March, 1914, a short time 
after the voluntary pétition of the bankrupt in this case was filed, 
when the amount due thereon was paid by the claimant, in order to 
prevent the sale of the collatéral which had been pledged for its pay- 
ment, and the note was transferred to her. She is still the holder 
of it. 

The disputed part of her claim is $271,155, which represents the 
amount due on the note, after giving crédit for a dividend received 
from the Brick Company, which in the meanwhile had been adjudged 
a bankrupt. The claimant, as well as her three sons, were the only 
persons financially interested, at least to any extent, in the Brick Com- 
pany. The bankrupt was the président, Fred C. Blanchard the treas- 
urer, and William W. Blanchard the gênerai manager. Its capital 
stock was originally $100,000, or $150,000, of which the claimant 
owned 100 shares, of the par value of $10,000. Afterwards she ac- 
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quired 300 shares of the par value of $30,000 — possibly more — in liq- 
uidation of a debt due her for inoneys which she had advanced from 
lime to time to the company. The bankrupt apparently gave very little 
attention to the business of the Brick Company; William W. Blanch- 
ard having been in active charge of its affairs. There is no évidence 
that any new arrangement regarding the use of the claimant's stock 
as collatéral was made when the note to Milton E. Blanchard was ex- 
ecuted. Apparently the arrangement under which the stock was orig- 
inally procured from the claimant to borrow money from the Fidelity 
was continued. The stock which was held by the Fidelity was simply 
turned over to Milton, and he assumed the position which the Fidehty 
had formerly occupied. 

It is necessary, therefore, to ascertain what the évidence discloses 
as to the arrangements which were made when, and circumstances 
under which, the stock was originally acquired from the claimant. 
There was no written agreement, or any mémorandum in writing, re- 
specting any of the original transactions. The only compétent évi- 
dence on this point, outside of a letter to the Fidelity signed by the 
claimant, was the unaided recollection of the claimant, and two of her 
sons and her daughter, as to what generally transpired when they 
asked her for stock for borrowing pnrposes, in which pursuit they 
seem to hâve been quite extensively engaged, hoth personally and on 
behalf of the Brick Company, for 10 years or more preceding the 
bankruptcy. The claimant, Mrs. Blanchard, a woman over 90 years 
of âge, testified that she did not think that the stock was pledged for 
the Brick Company's debts, and did not know whether the sons spec- 
ified the purpose for which they wanted it, although they may hâve 
donc so. She had no clear recollection of the transactions, or any- 
thing about them. Her testimony may be well summarized in her own 
language, viz. : 

"I loaned my stock (o my boys. * * * Wliy, I loniipd it to tlio boys 
whenever tboy wniited it ; thoy Iviicw they coiild liuve it A\lu'n they iiowlod 
it. * * * I trusted my boys aiid gave it to thein ; tluit is ail I kuow about 
it." 

Mrs. Walter, a daughter who lives with the claimant, and whose 
husband, in later years, has been attending to the claimant's business 
affairs, stated that she remenibered that her brothers frequently met 
at their mother's home for luncheon, and on some occasions they re- 
quested loans of stock of the mother, that they might borrow on it; 
that she remenibered, when improvements were needed at the plant 
of the Brick Company, the brothers would ask for a loan of the 
stock, so that they might horrow on it and niake the necessary im- 
provements ; that her mother sometimes objected to having the stock 
go out of her hands, and would tell them "to be sure and return it 
to her as soon as they could" ; that they would say that the stock 
would be perfectly safe with them, and that they hpped to return 
it soon. 

Fred C. Blanchard testified that the brothers met at their mother's 
home very frecjuently for luncheon ; that the brothers explained the 
condition of the Brick Company from time to time to their mother. 
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and that if they borrowed any stock it was for tHe purpose of getting 
money from the stock and placing it to the use of the company ; 
that sometimes he procured the stock, and sometimes his brother did ; 
and that — 

"we always promised, at those tlines, tp retum the stock to her— ^"ust as soon 
as we possibly could * * * We [two brothers and himself] made an expia- 
nation of the need of the money and the condition of the company, and gave 
our promises to return the stock." 

He admitted having testified, during an examination held in the 
gênerai bankruptcy proceedings in this case under section 21a, regard- 
ing the manner in which the stock in question came into the posses- 
sion of the Brick Company, as foUows : 

"As they needed money they borrowed the stock from my mother, and that 
was the only way." 

The only explanation given by him of the apparent différence in 
his testimony was that by the use of the word "they" he referred to 
his two brothers and himself ; that the "Brick Company was the three 
brothers." 

W. W. Blanchard testified that, after he and his brothers had used 
up ail of their stock, they f elt compelled to go to their mother : 

"We would say; 'Mother, it is absolutely necessary; we must hâve money, 
and can't you let us hâve say probably 10 or 20 shares of Prudential stock, and 
we will get the money on it.' * * • We always assured her we would 
hold ourselves responsible for the return of her stock. * ♦ » My brother 
Théo would invariably say she need hâve no fear whatever; they (referring 
to the Fidelity Trust Company) wouldn't dare to sell her stock, and, if they 
did, we will see that it is made good, or she would get the équivalent back." 

By "they" he stated that he referred to the Fidelity Trust Com- 
pany, and by we "to Fred and myself." He further testified, when 
asked the direct question, that she had loaned the 1,225 shares to the 
three brothers. He admitted, however, that, when being exammed 
in the gênerai bankruptcy proceedings under section 21a, he had 
testified that the Blue Ridge Company had borrowed the stock in ques- 
tion from his mother. He attempted to explain the apparent conflict 
in his testimony by stating: 

"I never difCerentiated between myself and my brothers, nor myself aud 
the Blue Ridge Enamel Brick Company, untll my attention had been called 
to the fact that I had stated that the Pmdential stock had been loaned by m.y 
mother to the Klue Ridge Company. The importance of it was read to me, or 
rather the testimony was read to me, and I saw at a glanée that I had said 
what was not the case. That stock was never loaned to the Brick Company, 
although in my testimony I said it was. I treated as one — we brothers — and 
never thought of dlfCerentiating between myself and my brothers. I did not 
realize the importance of it." 

He then went on to reiterate that the stock was loaned to the sotis^ 
and was never loaned to the Blue Ridge. I cannot conceive that the 
testimony of Mr. John R. Hardin, who acted as an attorney for ap- 
parently ail of the brothers, as well as the mother, at the time the 
Fidelity Trust Company note was taken over by Milton, and which 
was relied on very largely by the référée, was compétent as estab- 
Hshing the conditions under which the stock was originally loaned. 
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or to whom it was loaned, because, as far as it appears, Mr. Hardin 
had no connection with those transactions,, and the impression that 
he had — and he frankly stated that it was only an impression — that 
Mrs. Blanchard had loaned the stock to her boys, as distinguished 
from the Brick Company, was, for ail it appears, based on what he 
had been told by others. It will be noted that ail of the testimony 
recited above, which I hâve considered compétent, was given by in- 
terested parties, and, as respects two of them, was quite différent 
from that which they had given when the importance of establishing 
that the stock had been loaned to the sons, rather than to the Brick 
Company, was not apparent to them. Ail of the witnesses testified that 
the loans of stock by the mother covered a period of 10 years of more 
prior to 1908. None could testify when any particular loan was made, 
or how much stock was loaned at any one time. The witnesses were 
testifying in 1915. Moreover, it is entirely clear from this testi- 
mony that the claimant knew, at the time the stock was loaned, that 
it was to be used for the benefit of the Brick Company, in which she 
was mterested as a stockholder, and apparently, at some of the times, 
as a creditor. Some of the testimony is more susceptible of the in- 
ference that the sons agreed to indemnify or hold her harmless 
against loss by reason of the delivery of the stock than that they were 
personally borrowing it. For instance, William testified: 

"We always assured her that we wotild hold ourselves responslble for the 
xeturn of the stock." 

That clearly imports an indemnity agreement. If the stock was 
loaned to the sons, there was no need of an assurance to their mother 
that they would hold themselves responsible for the return of it. The 
"bankrupt was not called as a witness, although he had testified in 
the main bankruptcy proceedings. It appears that on July 5, 1901, 
Mrs. Blanchard signed a letter, prepared by the président of the 
Fidelity Trust Company, authorizing the Brick Company "to bor- 
row such sums of money and at such times as may be deemed by them 
necessary, for their use and benefit, and to pledge therefor certifi- 
cates [naming them] of the capital stock of the Prudential Insurance 
Company of America, standing in my name on the books of the com- 
pany." While, because of the claimant's âge and the circumstances 
under which the letter was signed by her, I attach no great importance 
to it, the natural inference to be drawn from this letter is that the 
stock had been delivered to the Brick Company. Later on, when 
Milton took over the note, he wrote his mother a letter, stating the 
terms upon which he would hold certain of the pledged stock which 
he found necessary to be transferred to his own name, and therein re- 
ferred to the stock as having been "pledged with your consent to secure 
the loan made by me to the Blue Ridge Enamel Brick Company." 

In the dealings of the parties respecting the afïairs of the Brick 
'Company, there was apparently no distinction made between the claim- 
ant's three sons and the Brick Company itself. The mother was an 
indorser on the original note, and hence her liability thereon was 
fîxed, irrespective of the stock furnished by her to be used as collat- 
■eral. I can see no good reason, therefore, why the delivery of the 



764 253 FEDERAL IIEI'OBTER 

stock should hâve taken the f orm of a loan to the sons rather than to 
the Company. The sons, in seeking to borrow the stock, were un- 
questîonably acting, to the mother's knowledge, as agents for the Com- 
pany; the stock was to be, and actually was, used for the benefit 
of the latter, in which she was financially interested. The claim 
is presented by a very near relative of the bankrupt, and is sought to 
be proved by other relatives, whose interest iu the establishment of 
the daim is apparent and substantial. 

[3, 4] Under such circumstances, the évidence must be considered, 
as I fear the référée overlooked, in the light of two gênerai rules, 
the latter of which cannot, I think, be too rigidly adhered to. The 
fîrst of thèse rules is that, where an agent acts on behalf of a dis- 
closed principal, his acts and contracts, within the scope of his author- 
ity, are, in the absence of an express agreement otherwise, the acts 
and contracts of the principal, and involve no personal liability on 
the part of the agent. Whitney v. Wyman, 101 U. S. 392, 396, 25 
L. Ed. 1050; McCauley v. Ridgewood Trust Co., 81 N. J. Law, 86, 
88, 79 Àtl. 327; 2 C. J. 812, § 486, and cases there cited. And the 
presumption in such cases is that it was the intention to bind the prin- 
cipal only, which presumption can be overcome only by clear and ex- 
plicit évidence of an intention to substitute his personal liability for 
that of the principal. Moline Malléable Iron Co. v. York Iron Co., 
83 Fed. 66, 70, 27 C. C. A. 442 (C. C. A. 7th Cir.) ; Hall v. Lauder- 
dale, 46 N. Y. 70, 74; 2 C. J. 813, § 487; Id. 923, § 661, and cases 
cited. The second rule above referred to is that claims of relatives 
of a bankrupt should be closely and carefully scrutinized, and not 
allowed, unless the évidence is clear and convincing. In re Domenig, 
128 Fed. 146, 148 (D. C. E. D. Pa.) ; In re Grândy & Son, 17 Am. 
Bankr. Rep. 206, 214, 146 Fed. 318 (D. C. S. C) ; In re Wooten, 
118 Fed. 670, 671 (D. C. N. C); Ohio Valley Bank Co. v. Mack, 163 
Fed. 155, 89 C. C. A. 605, 24 L. R A. (N. S.) 184 (C. C. A. 6th Cir.) ; 
Baumhauer v. Austin, 186 Fed. 260, 108 C. C. A. 306 (C. C. A. 5tli 
Cir.). 

I am unable to conclude that the claimant's contention that the stock 
was loaned to the bankrupt and his two brothers personally, rather 
than as agents of the Brick Company, has been established as against 
other creditors by such clear, exphcit, and convincing évidence as 
the before-mentioned rules require. 

[5, 6] The next question is whether the fact that the claimant is 
now the holder of the note which was given by Milton to the Brick 
Company to take up the note originally held by the Fidelity, and 
that the bankrupt was an indorser thereon at the time she acquired it, 
entitles her to recover the f ull amount of the note f rom his estate ; 
and, if not, what part thereof, if any, she may recover. This néces- 
sitâtes an ascertainment of the légal relationship which the pledging 
of the claimant's stock and the indorsing of the notes by the sons 
created as between the claimant and the sons. As the évidence fails 
to establish that the stock was loaned to the sons personally, there 
is presented a situation where it appears that stock belonging to the 
claimant Was loaned by her, at the reqnest of her sons, and used by 
them as representing the company, with her consent, for the express 
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purpose of enabling the Brick Company to borrow money on its note 
or notes ; the latter being also indorsed by the sons for the same pur- 
pose. The stock was therefore surety for the payment of the note, 
for it is well settled that, when property is pledged by an owner to 
answer for the debt or defauh of another, it occupies the position of 
a surety. Brandt on Suretyship & Guaranty, vol. 1 (3d Ed.) § 43, 
and cases there cited; National Bank v. SilHman, 65 N. Y. 475, 
478; Hanford v. Bockee, 20 N. J. Eq. 101, 105. The sons were like- 
wise sureties for the payment of the note, and undoubtedly, as be- 
tween themselves, their understanding (which paroi évidence was ad- 
missible to show, Wilson v. Hendee, 74 N. J. Eaw, 640, 66 Atl. 413) 
was that they were to be cosureties. Thus it appears that the stock 
was pledged as security for the same debt as that for which the 
sons became surety, and at the same time. On this bare set of facts, 
were it not for the fact that the suretyship of the sons took the form 
of an indorsement of a promissory note, there would seem to be no 
question but that the claimant's stock and the sons were cosureties, 
and as such required to bear a propwrtionate share of the loss. Brandt 
on Suretyship & Guaranty, vol. 1, §'281, and cases there cited. 

The trustée, however, invokes the rule laid down in a number of 
cases, and which I think may be considered as a gênerai one, that an 
accommodation indorser of a note, except there be an agreement to 
the contrary, is not liable as a cosurety to a surety who signs a note 
as a maker (see cases cited in Brandt on Suretyship & Guaranty, vol. 
1 [3d Ed.] § 286; 32 Cyc. 17, note 16), and contends that the claim- 
ant's stock occupied, in effect, the same position as if the claimant 
had signed the note as an accommodation maker. Hence it is argued 
on his behalf that, on familiar principles, the claimant cannot recover 
against the bankrupt. Even if it be assumed that the claimant's stock 
occupied the same légal position as if the claimant had signed the note 
as an accommodation maker, it seems to me that the trustee's contention 
is not Sound, because it is entirely clear, in view. of the circumstances 
under which, and the purpose for which the stock was procured and 
pledged, and the relationship of the parties toward the Brick Company, 
that the claimant and her sons never intended, as between themselves, 
that her stock should be liable for a greater proportion of the Brick 
Company notes than the sons should be liable for, which intention, 
for ail présent purposes, may be considered as a sufficient agreement 
between the sureties to satisfy the exception mentioned in the rule, 
and to overcome the presumption upon which the rule is based, that 
those who sign in différent capacities are presumed not to be cosure- 
ties. 

The claimant's contention that they were not cosureties is based 
on the proposition, set forth in her proof of claim and relied upon at 
the hearing and the argument, that the stock was not loaned to the 
Company, but was loaned to the sons, and by them loaned to the Com- 
pany. Of course, if such were the fact it needs no argument to dem- 
onstrate that the stock, so far as the claimant is concerned, would not 
hâve occupied the position of a cosurety with the sons, for in that 
case the stock would hâve been pledged as the property of the sons, 
and not of the claimant. But, as it bas been heretofore foimd, the 
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évidence does not establish that the stock was loaned to the sons. 
While there is' some évidence from which it might be inferred that 
the sons had agreed to indemnif y the claimant against loss (and if 
such had been the fact it v^^ould hâve, I think, rebutted the inference 
that the stock and the sons were cosureties), it would not be permis- 
sible, I think, to consider any such évidence in this matter, because it 
would be so utterly inconsistent and at variance with the theory on 
which the proof of claim is baged, and the matter was tried, and the 
appeal argued. There could not exist at the same time an agreement 
to loan the stock to the sons personally and an agreement to loan the 
same stock to the company upon the sons' indemnity agreement. 

The claimant having chosen to attempt to overcome the prestmip- 
tion of cosuretyship on the theory that the stock was loaned directly 
to the sons, and offered évidence to that efifect, she is bound, on this 
appeal, at least, to stand or fall on the position which she has taken. 
I do not mean to be understood, by anything that I hâve just said, 
as intimating an opinion as to whether or not an indemnity agreement 
such as that above discussed would be within or without the statute o£ 
frauds. It follows, therefore, I think, that the only legitimate con- 
clusion which can be reached_ is that the claimant's stock occupied 
the position of a cosurety with the sons for the payment of the note. 
Such being the relationship, it is entirely well established, as in rea- 
son it must be, that the mère fact that the claimant has paid and 
acquired the note in order to save her stock, does not entitle her to 
recover against one of her cosureties more than his proportionate 
share of the debt which she paid. Lidderdale v. Robinson, Fed. Cas. 
No. 8,337, 2 Brock. 159, affirmed 12 Wheat. 594, 6 L. Ed. 740; Ger- 
man, etc., Bank v. Fritz, 68 Wis. 390, 32 N. W. 123 ; Dillenbeck v. 
Dygert, 97 N. Y. 303, 49 Am. Rep. 525 ; McDaniel v. Lee, 37 Mo. 
204; In re Carmichael, 96 Fed. 594 (D. C. N. D. lowa); In re Bing- 
ham, 94 Fed. 796 (D. C. Vt.); 37 Cyc. 428; Brandton Suretyship 
& Guaranty, vol. 1 (3d Ed.) § 341. As there is no évidence that the 
other sureties are insolvent, and no other equity to change the gên- 
erai rule appears, the claimant is.only entitled to recover from the bank- 
rupt's estate one-fourth of the amount which she paid to Milton E. 
Blanchard when she acquired the note. See 32 Cyc. 285, E, et seq., 
and cases cited. 

My conclusion, therefore, is that, in so far as the order of the réf- 
érée allowed her claim for any sum in excess of such one-fourth, it 
was erroneous, and should be reversed accordingly. 
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THE SAKMATIA. 

THE BARBARIGO. 

(District Court, D. Marjiand. Novembor 14, 1.918.) 

Collision <®=5l25 — Vessel at Fault — Evidence. 

TJnder conflicting évidence, in view of crédit glven witnesses, fault for 
collision betvveen Iwo of a fleet of convoyed sliips, depending on wtiicli wa.s 
out of its pro]3er place, in a Une, abreast, 50O yards apart, held solelj- 
with resjjondent. 

In Admiralty. Libel by Peder Christian Moller Pederson, master 
of the steamship Sarmatia, against the steamship Barharigo ; Umberto 
Nobile, claimant. Decree for libelant. 

George Forbes, of Baltimore, Md., for libelant. 

Ritchie, Janney & Stuart, of Baltimore, Md., and Kirlin, Wool- 
sey & Hickox, of New York City, for respondent. 

ROSE, District Judge. Shortly after 1 o'clock on the morning of 
May 16th last, at a point in the Mediterranean something over 200 
miles east of Gibraltar, there was a collision between the Danish 
steamship Sarmatia, hereinafter referred to as the "Dane," and the 
Italian steamship Barbarigo, spoken of as the "Italian." They formed 
part of a fleet of seven or eight merchant ships, under convoy of de- 
stroyers, armed trawlers, etc. The convoyed vessels were sailing in 
line abreast. Each ship should hâve been 500 yards away from its 
nearest neighbor, whether to the right or to the left. 

The night of the collision was calm. The moon had gone down. 
There may hâve been some clouds in the sky, and it was therefore 
dark, but there was no mist. AU the witnesses, differing as they do 
as to much else, agrée that ships could be seen for a distance many 
times greater than would hâve been necessary to hâve avoided the 
accident. 

Nothing in the testimony suggests that there was anything the mat- 
ter with the steering gear or other machinery of either vessel. They 
came together because one or the other of them was carelessly handled. 
As a matter of course each of them says it kept its position, and the 
other came down on it. As it is not likely that more than one of 
them was out of its proper place to any material extent, the sole ques- 
tion is : Which one was where it should not hâve been ? 

The Italian says that the Dane closed down on it and drew a little 
ahead, so at the time they came together, the Dane was about a half 
length forward. The Dane's story is that the Italian had been ahead 
about a half ship's length, and that shortly before the collision, she 
began to drop back and down upon the Dane, and continued to do so 
until she struck. There is no question that the bluff of the port side 
of the Italian's bow struck or was struck by the starboard side of the 
Dane at a point a little abaf t of the latter's main rigging. 

If the Italian's version is true, the Dane must hâve been moving 
appreciably faster than the other ship. The Dane's account is con- 

4t=3For otber cases see same topic & KBV-NUMBER in ail Key-Numbered DlsesU & Indexe» 
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sistent with the speed of the two ships being at the critical period more 
nearly equal. While sailing in convoy, the aim is to keep ail the ships 
moving at a uniform rate, a purpose which, of course, is not always 
perfectly attained. 

As the distance between the ships grew perilously narrow, the Dane 
gave a whistle signal. The collision followed hard thereon. Varions 
witnesses estimate the interval somewhat differently. Some say it 
was one minute; some three. Such estimâtes, of course, hâve no 
value other than to show that the intervening time was of the shortest. 

That the Dane whistled was not disputed, but there is a question as 
to how many blasts it blew. It says there were two, signifying it was 
turning to port, and out of the Italian's way. The witnesses from 
the latter swear that it gave but one ; that is, that it gave notice that 
it was doing what they say it was, namely, turning to starboard. 
Whether the number was one or two had in itself nothing to do with 
the disaster. The signal, whatever it was, never caused the collision 
nor contributed to it. The conflicting stories told about it are, how- 
ever, significant as bearing upon the truthfulness of the persons vvho 
hâve testified conceming it. Some of the witnesses, who were on one 
or the other of the ships in collision, were, at the time it happened, 
asleep, or in such parts of the ship that they did not hear the signal 
at ail ; but those who did without exception testify in support of that 
number of blasts favorable to the vessel upon which they were. Three 
individuals, who were aboard the Owego, hâve been examined. It 
was under the American flag, was a member of the convoy, and was 
sailing next to the Dane on the latter's port side. Two of thèse wit- 
nesses were produced by the Italian, and one by the Dajne. The latter 
said he heard whistles, but he frankly says he does not remember how 
many. Whether his use of the plural "whistles" was intended by him 
to hâve any meaning does not appear. The mate of the Owego was 
on her deck at the time the ships came together, and was produced 
on behalf of the Italian. He says there were two blasts, and the mas- 
ter of the Owego, who was asleep when the signais were given, tes- 
tifies that when he came on deck a few minutes afterwards the mate 
told him that two blasts had been sounded. I hâve no question that 
the fact was so. 

Four of the officers and men of the Italian, being ail who were on 
her deck at the time, and who hâve been examined, say that there 
was only one blast. The ships were too close together for any of 
thèse witnesses to hâve failed to hear both whistles, and while it 
would bave been easy for some, it would hâve been difficult for ail 
of them to hâve become confused in their recollection as to the num- 
ber. Their uniting in saying that only one blast was blown suggests 
that there was a concerted effort on their part to make the court be- 
Heve that the whistle signal was in accord with the story which it 
was for the interests of their ship to hâve accepted. This conclusion, 
moreover, merely strengthens the unpleasant impression which thèse 
particular witnesses made at the hearing. It is true some of them 
were struggling, and perhaps greatly struggling, with the difïiculty 
which unlettered or slightly lettered men hâve in conveying their 



TIIE SARMATIA 769 

ideas through interpreters, the latter not familiar with the peculiari- 
ties of the particular dialect of the language spoken by them, and en- 
tirely ignorant of nautical terms in any tongue. Still, after making 
ail proper allowance on this score, it remains true that they compared 
unfavorably with those produced from the Dane. 

The Italian examined as a witness for it, an Italian army officer who 
was on board as sort of supercargo. He did not corne on deck until 
a few minutes after the collision. He locates the Italian at that time 
as about its proper distance from the Norwegian ship on its starboard 
and from the Owego to the port of the Dane. It is stipulated that the 
Italian naval officer in command of the merchant fleet, and who came 
on deck about the same time, would hâve given like testimony, had it 
been practical to examine him. It is, however, easy to be mistaken as 
to distances at sea, particualriy at night. It is curious, but true, that 
there is a very strong instinct which makes almost every man in a case 
of collision, be it on land or sea, a partisan, subconscious, perhaps, but 
no less intense, of the conveyance in which he was at the time the 
accident happened. In view of thèse considérations and of the pther 
évidence, I cannot give controlling weight to the testimony of thèse 
gentlemen. 

At the time of the collision there must bave been a number of peo- 
ple on the deck of some of the other fîve or six ships in the convoy, 
and some of thèse may hâve seen more or less of the accident. I be- 
lieve both parties hâve been diligent in their efforts to locate them, 
but they bave succeeded in producing three only, ail from the Owego. 
Of thèse three, as already stated, but two were on deck when the ships 
came together, and unfortunately they flatly contradict each other. 

The mate of the Owego was then in charge of her navigation. He 
claims that at the moment of collision the two ships were from 800 
to 1,000 yards to the starboard of his vessel. This is the approximate 
position in which they would hâve been had the collision taken place 
as the Italian says it did. The master of the Owego, who came on 
deck a moment or two later, confirms this estimate. In weighing the 
value of their testimony, it is probably unimportant to note that they 
were mistaken as to what happened after the collision. They think 
that the Dane dropped to the rear. It was the Italian who fell back. 
Their error, in a respect in which they did not claim to be positive, 
does not discrédit their testimony. At night they could readily 
hâve been mistaken. The testimony of thèse witnesses was taken in 
New York, and I did not bave the advantage of seeing or hearing 
them. 

The third witness from their ship was an enlisted man in the United 
States navy. He was a member of the armed guard. He testified in 
open court, and struck me as being unusually intelligent and impar- 
tial. He locates the Dane at the time of the collision about 150 yards 
to the right of the Owego's course; the Owego then being a ship's 
length ahead of the Dane. This would be about the position în which 
the Dane would bave been, had its testimony been true, namely, that 
the only departure it made from its proper place was in turning some- 
what to port to avoid the Italian. He, moreover, agrées with the wit- 
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nesses from the deck of the Dane, ip ttiat, iiot long before the colli- 
sion, the Italian seemed to be something like a half ship's length ahead 
of the Dané. The, only portion of his tëstimony inconsisterit with the 
account given by the witnesses on the Dane is that, according to him, 
the latter was about as close to his ship when he went on watch as 
it was at the time of the collision. According to the story of the 
Dane, before it moved down towards that ship in an effort to avoid 
the Italian, it was 400' or 500 yards away from the Owego. 

The writtèn tëstimony of the master and mate of the Owego has 
not favorably impressed me. They appear to be persons who would 
scarcely hâve been holding thèse positions, had not the demand, creat- 
ed by the war, for qualified officers, put many men in places which 
they could not otherwise hâve attained. They were rather singularly 
forgetful of things which it would hâve been natùral for them to re- 
member. For example, they cannot recall that there was a ship on 
their port side. It seems quite satisfactorily established that therc 
was in that position a large fîve-masted Italian steamer. 

Some comment has been made on the failurè of the Dane to pro- 
duce its helmsman. There is no question that, from the time the case 
got into the hands of its proctor in this port, ail diligence to secure 
him was exercised. It is unfortunate that we do not hâve the benefit 
of the story he could hâve told. 

As is usual in thèse cases, there are discrepancies among the stories 
of the witnesses for the Dane. It remains true, however, that the im- 
pression made on my mind by ail the tëstimony is such that I am con- 
strained to find the Italian solely to blâme. 



tJNITED STATES v. GOULED et aL 

SAME V. GOULED. 

(District Court, S. D. New York. September 13, 1918.) 

Seaeches and Seizuees <S=»5 — Disposition of Peopebty Seized — Matebiai. 
Evidence. 

The àd'dressee of a letter, taUen from him under a search warrant is- 
stied on a suffleient showing eliarging lilm with crime, is not entitled to 
return of the letter, where it contains material évidence against the writer, 
who is a eodefendant. 

Criminal prosecutions by the United States against Félix Gouled, 
Aubrey W. Vaughan, and David L. Podell, and against Félix Gouled. 
On motion of défendant Gouled for return of books and other proper- 
ty seized under search warrants. Denied. 

See, also, 253 Fed. 242. 

Francis G. Caffey, U. S. Atty., of New York City. 

Martin W. Littleton, of New York City, for défendant Gouled. 

M ANTON, Circuit Juâge. This is a motion to require the district 
attomey of the United States for the Soutl^em District of New York 
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to delîver to the petitioner (défendant herein) ail books, papers, con- 
tracts, memoranda, check books, account books, check vouchers, let- 
ters, Personal diary, diaries, ledger, téléphone address books, and oth- 
er papers described in his pétition. The property taken f rom the de- 
fendant was seized on the 17th of June and on the 22d of July, 1918, 
from his place of business at No. 1 Madison avenue, New York City. 

The grand jury has indicted the défendant and others for violation 
of section 37 of the United States Criminal Code. Act March 4, 1909, 
c. 321, 35 Stat. 1096 (Comp. St. 1916, § 10201). A conspiracy to de- 
fraud the United States is alleged, and consists of fraud in the sale 
of articles of clothing to the government. The afïidavit on behalf of 
the government indicates that a search warrant was issued on each of 
thèse days, and each search was made pursuant to the warrant. A 
search warrant may be issued as a means of obtaining évidence of 
crime. Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. 
Ed. 575. 

But the défendant urges that this search was made in violation of 
the Fourth and Fifth Amendments of the Constitution, relying upon 
Boyd V. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, 
Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, 
h. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, and Flagg v. United 
States, 233 Fed. 481, 147 C. C. A. 367. But the distinction in the 
Weeks and Flagg Cases and the case at bar is that hère there are two 
search warrants, which were used and which are not successfully at- 
tacked as irregular or invalid. Judge Coxe, in his opinion in the Flagg 
Case, said that — 

"had there been such a warrant Issued on proper proof by compétent autliorit.v 
In the case at bar, the defendant's contention that the seizure of his ijrop- 
erty was unlawful, wanton, and in violation of his constitutional rights 
might hâve been unavailing. Such a warrant, issued by a court of magistrate 
having jurisdiction, protects the officer executiug it, even though lie may 
transcend his authority." 

The question of whether the use of the évidence may compel the de- 
fendant to be a witness against himself is prematurely raised, and 
whether or not there has been a violation of the Fifth Amendment must 
be tested when proof is offered upon the trial. The Fourth and Fifth 
Amendments must be treated as quite distinct, and hâve been by the 
courts. Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652. 
The language of the Espionage Act (Act June 15, 1917, c. 30, tit. 11, 
§ 2, subd. 2, 40 Stat. 217) is that a search warrant may be issued — 

"when the property was used as the means of eommitting a felony, in whieli 
Case it may be taken on the warrant from any house or other place in wliieh 
It Is ctmcealed, or from the possession of the person by whom it was used in 
the commission of the offense, or from any person In whose possession it 
may be." 

It was the intention of Congress to thus grant the use of the search 
warrant for the discovery arid détection of crime, which proved to be 
an infraction of the so-called Espionage I^aw. It does not go further 
than this. The circumstances of this case do not warrant a finding 
of unreasonable search. There was reasonable ground to believe that 
the crime had been committed, as demonstrated later by the finding of 
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the indîctment and the plea of guilty of one of the défendants. War- 
rants were issued after sworn affidavit was made by duly authorized 
agents, and are sufficiently descriptive of the property which was tak- 
en, so as to sustain their validity. Consolidated Rendering Co. v. Ver- 
mont, 207 U. S. 541, 28 Sup. Ct. 178, 52 L. Ed. 327, 12 Ann. Cas. 658. 
The papers taken, at least those coming into the hands of the district 
attorney, were retumed at the time of the hearing of this motion, ex- 
cept a letter sent by Podell to Gouled, which was a bill for services, 
and which it is asserted will be used as an exhibit on the trial, and is 
referred to in the indictment as a letter sent through the mails in vio- 
lation of section 215 (Comp. St. 1916, § 10385); one of the counts of 
the indictment being a violation of this section. Clearly this exhibit 
would be admissible against Podell, and should not be returned to 
Gouled. 
The motion is denied. 



WEST VIRGINIA TRACTION & ELECTRIC CO. T. ELM GROVE 
MINING CO. et al. 

(District Cburt, N. D. West Virginia. Decemtxjr 9, 1918.) 

No. 46. 

COUETS lS=»2S4 — FEDERAI, COUETS ENFORCING FeDEBAL liAWS OBDEB OF 

Fuel Adminiptratob. 

Thoufth, in the absence of diversity of cltizenshlp, tlie fédéral court has 
no jurisdiction to detennine the controversy of prlce at which défend- 
ant agreed to furnlsh coal to plaintiff, a public service corporation, it 
will, leavlng that question for courts of compétent jurisdiction, enjoln 
défendant from disobeying the order of a state fuel admlnlstrator, under 
the Le%'6r Act, to continue fumlshing plaintiff with coal till the act 
by its terms ceases to be in effect, by terminatlon of the war, ascertalned 
and proclalmed by the Président. 

In Equity. Suit by the West Virginia Traction & Electric Company 
against the Elm Grove Mining Company and others. On motions to 
award temporary injunction and, per contra, dissolve restraining order. 
Motion to dismiss denied, and application for temporary injunction 
granted. 

John J. Coniflf, of Wheeling, W. Va., for complainant. 
Joseph Handlan, of Wheeling, W. Va., for défendants. 

DAYTON, District Judge. The plaintifï hère has filed its bill and 
amended bill, alleging in effect that it is a W.est Virginia corporation, 
a conxmon carrier, operating some 16 miles of street railway in Wheel- 
ing, and from that city to the Pennsylvania line, at West Alexandria, 
also an electric power plant at Elm Grove, W. Va., and a waterworks 
just outside of Wheeling. It charges its car line accommodâtes, in 
transportation of passengers, freight, and express, among others, sev- 
eral hundred wprkmen in plants outside the limits of Wheeling, en- 
gaged in the manufacture of munitions for the government; that its 
electric power plant furnishes electricity to about 12,000 familles, and 
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its waterworks water to about 1,500; that the défendant corporation 
is a West Virginia coal-niining corporation, operating at Elm Grove, 
of which défendant Paisley is président and défendant Skillcorn is 
manager ; that on May 4, 1910, its predecessor, the City & Elm Grove 
Railway Company, made a contract with the predecessor of the de- 
fendant corporation, the Elm Grove Coal Company, which contract 
has been assumed by the plaintifï and défendant corporations for and 
on behalf of their respective predecessors, by which plaintiff was to 
be supplied with coal. An admitted copy of this contract is exhibited 
with the bill. 

A bitter controversy turns upon the construction to be given certain 
of its provisions. By its terms, the défendants' predecessor, for itself, 
its successors and assigns, for 10 years f rom its date and so long there- 
after as it should be able to supply the necessary quantity from its mine, 
undertook to furnish run of mine bituminous coal free from dirt, slate, 
and noncombustible material, in a quantity of 40 tons a day, subject, 
however, to the right of the purchasing corporation, by written no- 
tice given on the Ist of a month, to either increase or diminish the 
amount to be furnished until a similar notice on the Ist of another 
month was given to the contrary ; the purpose being that the purchas- 
ing corporation should be furnished ail the coal required for the opéra- 
tion of its power plant, if the selling corporation was able to furnish it. 
It is then stipulated that the selling corporation should erect a trestle 
from its mines to the power plant of the purchasing corporation, and in 
effect the latter should pay each year 6 per centum of its cost, so long 
as it was used for the delivery of such coal. For the coal, so delivered, 
the price to be paid was $1 per ton of 2,000 pounds, payable on the 
20th of each month for the amount furnished the preceding month, 
subject to this condition: 

"Whenever any increase or decrease sliall be matle from the inlnliig rates 
now in force anil opération, then the priée to be paid by tlie said party of 
the second part (the purchasing corporation) to the said party of the first 
part (the selling corrx)ration) for the coal delivered iinder tlie provisions of 
this afCr«ïment shall be increased or decreased, and such increase or decrease 
shall apply with respect to the price to be paid under this agreement wlien- 
t»ver any subsetiiient changes in mining rates shall occur duriiig the contimi- 
ance in force of this agreement." 

What was meant and included in the words "the mining rates," as 
used in this contract, has given rise to substantially the whole trouble 
between the parties. The plaintiff contends that the interprétation must 
be restricted to the cost of cutting and loading coal into mine cars 
at the miner's place of work. On the other hand, the défendants in- 
sist that it should include the total cost of production, presumably 
thereby meaning to include overhead and outside work, and fixed charg- 
es, such as interest, insurance, tax, and office expenses. 

It is not likely that thèse terms were used in this contract without 
a mutual récognition of the fact that they were used in a sensé gen- 
erally understood by those engaged in mining coal. It would seem, 
therefore, to be an easy matter to détermine from mine operators and 
mine workers this common understanding, and settle accounts accord- 
ingly. The plaintiff charges, in effect, that from May 4, 1910, the date 
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of tlie contract, to November, 1916, when it assigned the contract to 
the défendant corporation, a period of over 6 years, the Elm Grove 
Coal Company accepted compensation for the coal furnished at the 
price of $1.11 per ton, according to an agreed adjustment as to "the 
mining rates," in accord with pkintiff's interprétation of their mean- 
ing, but that about a month after it had become the assignée of the 
rights and obligations of the Elm Grove Coal Company, in December, 
1916, the défendant corporation demanded a fixed price of $1.30 per 
ton; then in January, 1917, the sum of $1.44; in May foUowing, $1.58 
per ton, basing thèse demands on alleged increase in cost of production 
and 10 per cent, additional ; and finally, on December 24, 1917, notified 
plàintiff, unless it settled for ail coal furnished from November 1, 
1916, at the rate of $1.90 per ton it would cease on January 1, 1918, 
furnishing it any at ail. 

The plàintiff charges it refused thèse demands, but made repeated 
requests to be furnished with data upon which the price payable for 
and on account of increased "mining rates" could be adjusted, which 
Was refused — made propositions that a friendly suit be instituted to in- 
terpret the contract, or that the controversy be submitted to arbitra- 
tion, which proposais were rejected. I cite the case as made out by the 
allégations of the bill, without taking the time to set forth wherein its 
charges are either denied or modified by the answer, because this mo- 
tion is to dismiss, and, if there be issues of fact raised by such an- 
swer, they could only be settled after time had bee;i given to bring for- 
ward the évidence to détermine them. 

But, be ail thèse things as they may, it is very apparent, if this were 
ail, there could be no possible excuse for this court taking jurisdiction 
ôî the matter in any way. Its right to do so is based upon thèse fur- 
ther facts: Congress passed an act approved August 10, 1917, com- 
monly known as the Lever Act, "to provide further for the national 
sécurity and défense by encouraging the production, conserving the 
supply, and controUing the distribution of food products and fuel," 
40 Stat. 276. This act, by the terms of its twenty-f ourth section, "shall 
cèase to be in effect when the existing state of war between the United 
States and Germany shall hâve terminated, and the fact and date of 
such termination shall be ascertained and proclaimed by the Président." 
Under the powers conferred by it, the Président, by executive order of 
date August 23, 1917, designated and appoint ed Harry A. Garfield as 
Fuel Administrator to carry into effect the provisions of the act so far 
as relating to fuel, and authorized him to appoint ail necessary assist- 
ants. In accord with this power, the Fuel Administrator so appointed 
promulgated a séries of régulations whereby state administrators, coun- 
ty administrators, and local committees were provided for. In this 
state J. Walter Barnes was appointed such state administrator, Charles 
M: Ketchum was appointed as administrator and chairman of the local 
eommittee, composed of himself, James W. Ewing, and Roy B. Nay- 
lor, for Ohio county. 

Without entering into minute détail, it suffices to say that when the 
demand of December 24, 1917, for $1.90 per ton was made by défend- 
ants, under penalty for noncompliance of their ceasing to fumish coal 
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on January 1, 1918, the plaintiff appealed to the state administratof-to 
intervene aiid prevent such action. In the meantime the Président,, un- 
der and by virtue of the powers conferred upon him by this Lever Act, 
had fixed a maximum price for coal in this district of $2.45 per ton. 
The resiih of this appeal was that the state administrator, advised by 
his local committee, promulgated an order on December 29, 1917; dî- 
recting the défendant coal company to continue to furnish coal at the 
pricc provided in the contract, or at a price not exceeding $2.45 per 
ton. An immédiate contention arose between the parties as tO' the 
meaning of this order. The défendants insisted that under its terms 
they were permitted to charge the maximum price fixed by the Prési- 
dent. The plaintiff insisted that the contract must govern, and no price 
greater than its terms provided could be charged. ■'! 

Thereupon the local committee, "at the expressed and written re- 
quest of both parties," took further action in the premises. They uh- 
dertook to construe the meaning of the contract in the use of the words 
"mining rates." They concluded that the interprétation thereof con- 
tended for by the plaintiff was the true one, and should he held to 
mean "the cost of cutting and loading coal into mine cars at the minef's 
place of work." They further undertook to ascertain the changes in 
"mining rates," so construed, that had occurred since the date of the 
contract in May, 1910. They ascertained thèse changes to be three 
in number, and that the average contract price for the period, by rea- 
son of thèse changes, would be $1.49. For reasons, however, set forth 
in their report, they recommended a compromise price of $1.70 to be 
paid. This plaintiff agreed to pay for future deliveries, upon condi- 
tion that ail its rights under the contract were reserved to it. Upon 
this condition, it allèges, it from time to time tendered to pay this price 
for coal delivered, but it was refused, and, on April 17, 1918, the de- 
fendant corporation gave notice that it would stop furnishing on April 
18, 1918, and did stop so doing from noon of that day, until required 
to furnish such coal by an order of the state fuel administrator issued 
on April 19, 1918. The state fuel administrator, rightly takes the posi- 
tion that he has no power to construe the terms of the contract, but 
that because the plaintiff is a public service corporation, and its need 
for the coal is apparent for the public welfare, he has right to require 
the coal company to furnish it. He thereupon issued this order of 
April 19, 1918, requiring the défendant to furnish coal at the price 
fixed by its contract, not to exceed the maximum price fixed by the 
Président. 

The défendant coal company refused to obey this order in practical 
effect. It gave notice on May 9, 1918, to plaintiff, that it would, on 
the following day, at noon, discontinue furnishing coal unless prior 
thereto it had been paid at the rate of $2.45 per ton of 2,000 pourtds 
for ail coal furnished since January 1, 1918, to May 4, 1918, and plain,- 
tiff in writing had agreed that it would continue to pay such pries. 
Thereupon the plaintiff filed on May 10, 1918, its bill, upon which a 
temporaiy restraining order was granted by this court. A hearing was 
direct ed to be had on the 18th day of May following, continued to 
May 20th by agreement of counsel, when plaintiff filed an amended 
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bill, the défendants filed their motion, with grounds therefor in writ- 
ing, to dismiss, and this motion and plaintiff's application for a tem- 
porary injunction were argued by counsel under agreement that the 
temporary restraining order sliould continue in effect until the déci- 
sion of the court upon such appHcation, and the further agreement 
that on or before the 23d of May, 1918, the défendants should be per- 
mitted to file their answer, which should be read as an affidavit in ré- 
sistance of the motion for temporary injunction. This answer was 
filed on May 23d, and on October Ist the défendants further filed pa- 
pers entitled "Statement of Account," and "Cost of Production by 
Companies, Panhandle Coal Operators' Association." 

I greatly déplore the delay that has occurred in the décision of thèse 
questions. War conditions, quarantine régulations, and very greatly 
increased court work on account of criminal prosecutions under war 
statutes hâve been largely the cause of it. The questions involved are 
wholly ones of first impression, too, and bave recjuired careful consid- 
ération. I bave hereinbefore said that the state fuel administrator 
rightly took the position that under the Lever Act he had no power to 
construe the existing contract between the parties ; that he coiild only 
require, in the interest of the public welfare, that the plaintiff, as a 
public service corporation, should be supplied with coal necessary for 
its opération by the défendant coal company in exécution of its con- 
tract and upon its contractual terms and conditions. It \yas not the 
purpose and intent of this Lever Act to abrogate existing contracts. 
By its express terms it so déclares in thèse words : 

"Tlie maximum priées ko tixed aiul iHil)lishpd sliall not be construed as in- 
validating any coutract lu vvliicli ijrices are lixed, niade in .s;o;)d faith, iirior 
to tlie establisliuieiit aud iiublicatiuu of uiaxiiimm priées by tlio commission." 

In this contract, made and operated under without objection for 
more than 6 years, the price is fixed at $1 per ton, subject from time 
to time to increase or déduction in accord with changes occurring in 
the mining rates. That the Fuel Administration had and eould hâve 
nothing to do with the controversy arising as to the meaning of thèse 
terms in the contract, or with the settlement of disputed accounts be- 
tween parties growing out of différent constructions thereof, is to me 
clear and conclusive. The parties had the plainest and simplest reme- 
dy. If the coal company desired to establish its contention, it had only 
to bring its action at law in any court of compétent jurisdiction for the 
sums it felt itself entitled to, wherein a judicial construction of the 
contract would be made, and it would be awarded its compensation ac- 
cording to such construction. It admits its assumption of the contract. 
It may be one very un favorable to its interests under présent condi- 
tions ; on the other hand, it may hâve been a very favorable one to it 
vvhen executed 8 years ago, when the coal market was overstocked and 
priées very low. Be that as it may, it has assumed this contract, and 
it should abide by it, appealing to the courts to détermine its construc- 
tion and ail controversies arising in the course of its exécution. 

For it, on the contrary, to détermine to place its own construction on 
the contract, refuse to sue or arbitrate, within short intervais, charge 
increased sums over what had been paid to and accepted hy its assignï)r 
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as the contract price for more than 6 years, until at last a sum over two 
times greater was demanded under penalty, within 24 hours, of ceas- 
ing to fumish coal at ail, thereby necessitating a complète cessation 
of plaintiff's street car and lighting facilities, does not seem to me, un- 
der any conditions, to be in accord with equity and good conscience. 
To do so in war times, when the life and welfare of the country de- 
mand of us ail every sacrifice for the common good, such a course be- 
comes far more reprehensible. I am persuaded that to prevent just 
such Unes of conduct was one of the purposes of Congress in the enact- 
ment of this Lever Act. No question is raised hère as to its constitu- 
tionality, and I know of none that can be raised. Clearly it gives pow- 
er to the Président, through officers authorized to be and appointed by 
him, to so conserve and regulate the distribution of food and fuel in 
such way that greed and extortion should not run riot, and the ability 
of men, women, partnerships, and corporations to work for the suc- 
cessful ending of the country's conflict should not be either crippled 
or hindered. 

That Barnes, as state fuel administrator, is a government ofificer, 
charged with govemmental duties and obligations, cannot be question- 
ed. That the order issued by him on April 19, 1918, requiring this coal 
Company to continue supplying the plaintiff with coal, was within the 
scope of his power and duties as such government officer, it also seenis 
to me, cannot be denied, in view of the terms and requirements of this 
Lever Act. The primary duty and obligation of fédéral courts are to 
construe and enforce the fédéral laws. For this purpose they were 
created. 

it cannot be assumed that, because Congress did not expressly so 
provide, fédéral courts can shirk the responsibility of enforcing the 
administrative orders of the fuel administrators acting legally and 
rightly within the terms and requirements of this act. Therefore it 
is not only permissible, but an absolute obligation upon this court, up- 
on the appeal hère made, to see to it that this order of the state fuel 
administrator is enforced. Like him, it cannot and will not assume 
to construe the contract, or in any way attempt to settle the conflict- 
ing claims and accounts arising under it, but leave that for courts of 
compétent jurisdiction to do, if the parties persist in disagreeing. 
That this court does not hâve jurisdiction to do so seems to me to be 
very clear, for the reason that a purely civil controversy is involved 
therein, with no diversity of citizenship existing between the parties. 

The motion to dismiss will be overruled. The application for a tem- 
porary injunction will be granted, to be in force until further order of 
this court, but in no event longer than the expiration of the Lever Act 
by virtue of the President's proclamation of the end of the war. It 
will be hmited alone to put in effective force the state fuel adminis- 
trator's order of April 19, 1918, requiring the défendant coal company 
to continue to supply coal to plaintiff under the contract, expressly re- 
serving to the parties ail right to assert and maintain, in any court of 
compétent jurisdiction, any and ail claims, accounts, and demands, one 
against the other, as to the contract, its construction, and the price to 
be paid for the coal delivered and to be delivered. It will allow the 
plaintiff to make such payments as it may deem it should under the 
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coiltract make, and the coal company to receive the sanie, without in 
any way compromising or affecting their several rights under the con- 
tract. 



In re KLIGIÎRMAN. 

(District Court, E. D. Penusylvania. December 3, 191S.) 

No. 4S30. 

1. Bankbuptct ®=»2e4— Composition — Sai-e. 

Where tlie référée, as part of a composition plan, sold property of tlie 
ftankrupt, and confirmation of the sale was conditioned upon confirmation 
;is of the ofCer of composition by the court, the sale ia null and void, where 
the ofEer of composition was rejected. 

2. Bankbuptcy ©=382 — Composition— Confirmation. 

In determining whether an oflfer Of composition shonld be accepted, 
the court will not consider the Interest of the bankrupt, or a purchaser of 
the bankrupt's propertj', etc., but only the interest of the creditors. 

3. Statotb^s iS=>216-— C0NSTBUCT10.N— Congeessional Debates. 

The amendment of 1910 to Bankruptcy Act, § 47a (2)— Comp. St. 1916, § 
96.31— deela ring trustées shall be vested with ail the rights of a créditer 
holding a lien by légal or équitable proeeedings, etc., held not so ambigu- 
ous as to warrant recourse to congressional debates. 

4. DOWEBi <S=546(3) PENNSYLVANlAr^IilABILITY FOB DEBTS. 

In Pennsylvania, land is a.çhattel for payœent of debts through a spe- 
cies of conversion, which extinguishes every derivative Interest and 
It mày be seized as Personal property on a fi. fa., and passes by sherifif's 
sale to the purchaser, f ree f rom dower rights of the debtor's wife. 

5. Bankeuptcy ®=3l43(8) — Bankrupt's I;Ands — Doweb Riqhts. 

Under the atnendment of 1910 to Bankruptcy Act, § 47a (2)— Comp. St. 
1916, § 9631 — which gave the trustée the rights of a credltor holding a 
.lien by légal or équitable process, etc., and in vlew of section 70 (section 
9654), 7ieJd, that the land of a Pennsylvania bankrupt could be sold free 
from dower rights of his wlfe; such rights under the state laws being 
subject to thé clalms of creditors. 

6. Bankbuptct ©=11— Juribdiction op Court — Records. 

Where, pursuant to an offer of composition, the trustée executed a 
deed to the bankrupt's property to carry out a sale, contingent on con- 
firmation of the composition, held that, the matter havirig been referred 
to a si)eeial référée, after an inereased offer, the court, on exceptions to 
such referee's report, was without .iurisdiction to order expungéd from the 
records the trustee's deed, which had been recorded vrtthout authprity. 

In, Bankruptcy. In the matter of Harry KUgerman, bankrupt. On 
pétition for confirmation of compositiori, and on exceptions to report 
of spécial référée. Confirmation of composition refused, exceptions 
oyerruled, and cause remitted to spécial référée. 
; See, aiso, 219 Fed. 758. 

H. H. Gilkyson, of Phœnixville, Pa., for creditors. 
, Gi. Albert Smyth, of Philadelphia, Pa., for bankrvipt. 
AV. S. Talbot, of West Chester, Pa., for trustée. 
■■ Geo. B. Johnson, of West Chester, Pa., for exceptants. 

THOMPSON, District Judge. Harry Kligerman, upon his pétition 
in voluntary bankruptcy, was adjudicated a bankrupt on June 3, 1913. 

®s»Fot other cases see same toplc & KËY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In his schedules was included a farm in Chester county of 106 acres, 
valued at $4,500. The bankrupt, on November 11, 1913, made an.of- 
fer of composition to his creditors, to pay ail costs, fées, and priority 
claims, in full, in cash, and to pay unsecured creditors 10 per cent, of 
their claims in cash, upon condition that a private sale of the real es- 
tate of the bankrupt to Abraham Kligerman, freed and clear of liens, 
be approved. The offer of composition was accepted in writing by a 
majority in number and amount of creditors on December 16, 1913. 
The total amount to be paid under the offer was $2,399.76. The réf- 
érée reported the offer to the court with a favorable recommendation 
on November 21, 1914. On the same day the référée ordered a pri- 
vate sale of the real estate to Abraham Kligerman, clear of ail liens 
and incumbrances, for the sum of $2,010, "upon the confirmation of 
the offer of composition by the United States District Court for the 
Eastern District of Pennsylvania." 

Nothing further was done towards confirmation of the offer of com- 
position until March 14, 1918, because htigation was pending in the 
State courts over fire insurance covering buildings upon the farm which 
were destroyed hy fire after the offer of composition was made. On 
December 20, 1917, however, the trustée executed a deed to Abraham 
Kligerman, in which the wife of the bankrupt joined, which was left 
in the possession of the trustée under an agreement between George B. 
Johnson, Esq., counsel for the bankrupt, and Wesley S, Talbot, Esq., 
counsel for the trustée, that it so remain until the question of con- 
firmation of the composition should be determined by the court. 

On March 14, 1918, a pétition of the trustée was presented to the 
court, setting out that he had joined with the wife of the bankrupt in 
a deed to Abraham Kligerman, and had in bank for distribution to 
the creditors $2,655.41, sufficient to carry out the terms of the com- 
position. Attached to this pétition was the pétition of the bankrupt, 
sworn to November 1, 1917, praying for confirmation of composition. 

The présent référée, Thomas R. Haviland, Esq., having called the 
attention of the court to an offer for the real estate of $3,000, aften 
wards increased to $3,500, free of liens and incumbrances, an order 
was entered referring the matter to Référée Haviland, as spécial réf- 
érée, to ascertain and report the facts, together with the testimony 
and his findings and recommendations thereon. 

A motion to vacate the order of référence was overruled in an opirvr 
ion filed April 15, 1918, in which it is stated that, under the circum- 
stances : 

"The court should not conflrm the composition, unless ail the facts are 
thoroughly made known to ail of the creditors and a full report Is made t» 
the court, as indicated in the order of spécial référence." 

On August 17, 1918, the spécial référée returned his report', with ex^ 
ceptions thereto on the part of the bankrupt, and his rulings upon the 
exceptions. The référée reports that, having given notice, he held a 
meeting of the creditors at his office on May 10, 1918. The meeting 
was not largely attended. Mr. Jphnson,' as attomey for the bank- 
rupt, was présent representing the bankrupt and nine creditors, whose 
claims aggregated $1,391.04; Mr. Talbot, as attorney for the trustée 
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and representing a creditor with a claim of $767.81, also two creditors 
with daims of $81.40 and $243, respectively, and the tax coUector of 
Cliarlestovvn township, Chester county, having a claim for taxes. Of 
the creditors présent or represented at the meeting, ail voted in favor 
of the original ofïer of composition, excepting the tax collector. 

The référée reports that the increased oiïer for purchase of theprem- 
ises, if accepted, would realize a dividend for the common creditors of 
over 19 per cent., as against the 10 per cent, offer. This percentage is 
based upon the opinion of the référée that a sale in bankruptcy by the 
trustée would divest the dower interest of Kligerman's wife. 

The exceptions to the referee's report consist largely in statements 
of fact. * * * 

The recommendations of the spécial référée are : 

(1) That the offer of composition of 10 per centum to the common 
creditors and the payment in fuU of the preferred and secured claims 
be rejected. 

(2) That an order be made remitting the cause to the référée for 
the further and ordinary administration of this estate. 

(3) That an order be made, if the court has jurisdiction, expunging 
the deed of Harry F. Taylor, trustée of Harry Kligerman, to Abraham 
Kligerman, dated December 20, 1917, and recorded May 10, 1918, 
froni the records in the office of the recorder of deeds for Chester 
county, at West Chester, Pa. 

[1-5] In passing upon the first recommendation of the référée, the 
first inquiry is whether the composition offered is to the best interests 
of the creditors, and the answer to that question dépends upon wheth- 
er a sale under an order of the bankruptcy court would divest the dow- 
er interest of the wife of the bankrupt. If the dower would be divest- 
ed by such sale, the common creditors would receive nearly double the 
dividends they will receive if the présent offer of composition is con- 
fîrmed. The confirmation of the sale by the former référée was ex- 
pressly conditioned upon the confirmation of the offer of composition 
by the court. If the court is not satisfied that the composition offered 
is for the best interest of the creditors, the offer should not be confii^m- 
ed. If the offer of composition is not confirmed, the sale ordered by 
the former référée would be absolutely void and of no effect. 

The interest of the bankrupt and that of the purchaser are to be re- 
garded as entirely outside of the considération of the court in determin- 
ing what is for the best interest of the creditors. * * * 

The question whether, under a duly authorized sale in bankruptcy, 
the purchaser takes the bankrupt's real estate free from the wife's in- 
choate right of dower, dépends upon the construction to be given to 
the amendment of 1910 (Act June 25, 1910, c. 412, § 8, 36 Stat. 840 
[Comp. St. 1916, § 9631]) to section 47a (2) of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 557). The language of the amend- 
ment ,is as foUows : 

"And such trustées, as to ail property In the custody or comlng Into the 
castody of the bankruptcy court, shall be deemed vested with ail thè rights, 
remédies, and powers of a creditor holding a lien by légal or équitable pro- 
ceedings thereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and pow- 
ers of a judgnient creditor holding an exécution duly returned unsatisfled." 
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Prior to the amendment o£ 1910, the courts, in construing the effect 
of bankruptcy upon the dower in tiie bankrupt's real estate, followed 
the ruling of the Suprême Court in Porter v. Lazear, 109 U. S. 84, 
3 Sup. Ct. 58, 27 L. Ed. 865, vvhere the question arose under the Bank- 
ruptcy Act of August 19, 1841 (5 Stat. 440, c. 9). 

Since the enactment of the amendment, the question has arisen in 
the Middle district of Pennsylvania in the cases of In re Codori, 30 
Am. Bankr. Rep. 453, 207 Fed. 784, and In re Freedman, 31 Am. 
Bankr. Rep. 53 ; Judge Witmer holding in those cases that the amend- 
ment of 1910 to section 47a (2) has the effect of vesting in the trustée 
in bankruptcy the enlarged rights, remédies, and powers of a judg- 
ment or other créditer having a lien upon the bankrupt's real estate, 
enabfmg him to sell such real estate acquitted and discharged of the 
inchoate right of dower, with the same effect as by a sheriff's sale aft- 
er levy on a proper writ of exécution. 

In the Western district of Pennsylvania, in the case of In re Chotin- 
er, 32 Am. Bankr. Rep. 760, 216 Fed. 916, Judge Orr held that the 
amendment does not authorize a trustée in bankruptcy in Pennsylvania 
to sel! the bankrupt's real estate free from the wife's claim of dower, 
because the Bankruptcy Act as amended cannot be construed to affect 
estâtes other than that of the bankrupt. 

Thus, in carefully considered opinions, contrary conclusions hâve 
been reached by Judge Witmer and Judge Orr aififecting the title to 
real estate of bankrupts in Pennsylvania. 

Judge Orr appears to hâve been influenced by the f act that the pur- 
pose of the amendment, as appears by the discussion in the House of 
Représentatives in the Congressional Record for the Sixty-First Con- 
gress. Second Session, pages 2263 to 2279, was to remedy the defect in 
the trustee's title to property made apparent by the décision of the Su- 
prême Court in the case of York Manufacturing Co. v. Cassell, 201 U. 
5. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. 

The question at once arises whether there is such ambiguity or doubt- 
ful meaning in the language of the amendment as to justify recourse 
to the statements of the Représentatives in Congress, during debate 
upon its passage, in aiding its construction. United States v. Union 
Pacific Railroad Co., 91 U. S. 72, 23 L. Ed. 224; United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 
41 L. Ed. 1007. 

Mr. Justice Trunkey, following the established poHcy of the courts 
recognizing the common-law right of dower, and citing the Pennsyl- 
vania décisions upholding the right, except as affected by the rights of 
creditors, said in the case of Lazear v. Porter, 87 Pa. 513, 30 Am. 
Rep. 380, which was aiïîrmed by the Suprême Court of the United 
States in Porter v. Lazear, supra: 

"A statute ought not to be interpreted as authorlzlng a sale of the hus- 
band's lands, f reed from dower, unless such is Its clear intendmeat. Were 
the meaning of the bankruptcy law and the effect of a sale of the bank- 
rupt's land, as to dower, doubtful, the conclusion must be that the wife's 
estate is not divested." 

But the language of the amendment in terms free from doubtful 
meaning includes "ail property in the custody or coming into the eus- 
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tody of the bankruptcy court." Ndr îs there doubtful meanîng in the 
language vesting the trustée witH "ail the rights, remédies, and pow- 
ers of a creditor holding a lien by légal or équitable proceedings there- 
on." "Ail property" embraces, not only the bankrupt's personal prop- 
erty, but bis real estate. What, then, are the rights of a creditor hold- 
ing a lien by légal or équitable proceedings upon real estate in Penn- 
sylvania upon the inchoate right of dower? 

The law of Pennsylvania differs from the common law, in that the 
right of creditors prevails against the right of dower. 

I^and is a chattel for the payment of debts through a species of con- 
version, so far as may be necessary to the purpose of satisfaction, which 
èxtinguishes every derivative interest in it. Thus a judgment or a 
mortgage binds it and converts it, and it may be seized as personal 
property on a fi. fa., and passes by virtue of the sheriff's sale to the 
purchaser free from dower. Kirk v. Dean, 2 Bin. (Pa.) 341 ; Mitchell 
V. Mitchell, 8 Pa. 126; Helfrich v. .Obermyer, 15 Pa. 113; Blair Coun- 
ty Directors v, Royer, 43 Pa. 146. 

Under the clear language of the amendment, therefore, the title 
vested in the trustée as to ail the property in the custody of the bank- 
ruptcy court, both real and personal, instead of being, as it was be- 
fore the amendment of 1910, only such title as the bankrupt himself 
had and could alone convey, is ip addition thereto such title as a cred- 
itor could cause to be conveyed to a sheriff's vendee through and by 
judgmentj exécution, levy, and sale. In other words, the title which 
vests in the trustée is the title of a sheriff's vendee. 

Judge Orr points out difficulties in applying the provisions of the 
varions acts of assembly in relation to exécution by the sheriff to a 
sale by a trustée in bankruptcy. But a trustée in bankruptcy dérives 
bis authority to sell from the provisions of the Bankruptcy Act, and is 
not required, in selling under an order of the bankruptcy court, to fol- 
low the statutes of Pennsylvania relating to exécution. 

Section 70 (Comp. St. 1916, § 9654) directs that the real and per- 
sonal property belonging to a bankrupt's estate shall be sold, and that 
the title to property which bas been sold shall be conveyed to the pur- 
chaser by the trustée. The trustée, therefore, having the rights, remé- 
dies, and powers of a creditor holding a lien by légal or équitable pro- 
ceedings, and having the power to sell ail the property of the bank- 
rupt, conveys to the purchaser the same title which a creditor could 
hâve conveyed to a sheriff's vendee upon compliance by the sheriff 
with the statutory requirements of exécution, levy, inquisition, ap- 
praisement, etc. 

I am unable to see that the question is affected by the incident that, 
if the trustée as to land in Pennsylvania is vested with title, free of 
dower,: thp Bankruptcy Law would not be uniform, because in other 
States there is no conversion of real estate for the payment of debts, 
so as tô divest the wife's dower. There bas never been any question 
of unîformity as to the rights of creditors variously affected by the 
statutes of the several states in relation to exemption allowed under 
theBaftkruptcy Act. There is no hardship.if the property coming into 
the custody ;of the bankruptcy court is subjected to the daims of ered- 
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itors to the same extent and in the same manner as if tlieir daims were 
asserted in the state courts. Where a créditer may sell the real es- 
tate of his debtor clear of the wife's inchoate right of dower in the 
State courts, it is unjust and inéquitable to creditors that such rights 
should be denied them in a court of bankruptcy within the same state. 

Thèse views are in harmony with, and not in contravention of , the 
provisions of section 8 (a) of the Baiikruptcy Act (Comp. St. 1916, § 
9592), providing that, in case of death, the widow and children shall 
be entitled to ail rights of dower and allowances fixed by the laws of 
the state of the bankrupt's résidence. The laws of the state of Penn- 
sylvania give a lien créditer the right to sell the real estate f ree of 
dower, and the wife is therefore not deprived of any right she would 
hâve as against a créditer having a lien on her husband's real estate 
under the laws of Pennsylvania. 

Entertaining the views herein expressed, I agrée with Judge Witmer 
in the conclusion reached by him in the cases of In re Codori and In re 
Freedman, that the title passing upon a sale by the trustée of the bank- 
rupt's real estate would be free and clear of dower. As a sale under 
the présent ofïer would produce a fund which would nearly double 
the amount offered in composition, it is apparent that the composition 
is not for the best interests of creditors, and should not be confirmed. 

The confirmation of the otïer of composition is refused, and the 
cause will be remitted to the référée for the ordinary administration 
of the estate, in accordance with the second recommendation of the 
spécial référée. 

[6] As to the third recommendation of the référée, the court has no 
jurisdiction in thèse proceedings to order that the deed of the trustée 
be expunged from the records in the office of the recorder of deeds 
for Chester county. 

It remains to dispose of the exceptions on behalf of the bankrupt. 
As heretofore observed, the exceptions are devoted largely to state- 
ments of fact ; they were recklessly and f rivolously made, and are not 
only without any foundation in proof , but proved to be untrue. 

Without further comment, the first, second, third, fourth, fifth, sixth, 
seventh, eighth, ninth, and tenth exceptions to the findings of fact, 
and the first, second, third, fourth, and fifth exceptions to the conclu- 
sions of law, are dismissed, at the costs of the exceptant. 



784. 253 FEDERAL KEPORTEB 

TJNITED STATES v. LEW LOY. 
(District Court, N. D. Ohlo, E. D. April 22, 1918.) 

No. 8918. 

1. Alieî^s ®='23(2) — CiiiNESE Peksons — Déportation. 

Where the entry of a Chlnese person as a merchant or sttident is valid, 
he does not lose his riglit to remain because he subsequently becvmes a 
laborer. 

2. Amens iS=523(2) — Chinese Pebsons; — Infebences as to Entry. 

Wliere a Chinese person Is admitted as a student, mercliant, or miner 
cliild of a mereliant, tlie weiglit to be accorded the inference from his 
immédiate adoption of tlie occupation of a laborer dépends on tlie cir- 
cumstances, etc. 

3. Aliens iS=332(5) — Chinese Persons — Oebtificate of Admission. 

Wliere a Cliinese person, admitted as the minor clilld of a merchant, 
reeeived a regular certiflcate of admission, the govemment, in subsé- 
quent déportation proceedings based on the fact such person had become 
a laborer, bas the burden of showing that the entry was not for the 
purpose of conserving tlie family relation and following the occupation 
of a merchant. 

4. Aliens ©=32(8)^ — Chinese Persons — Certificate of Admission — Evidence 

to ovebthrow. 

The effect of a certificate of admission issued to a Chinese person 
as the minor son of a merchant can be destroyed only by. substantial 
évidence, and cannot be overthrown by a mère suspicion that such person 
entered to become a laborer. 

5. Aliens ©=:532(8) — Chinese Persons— Déportation — Evidence. 

In proceedings to déport a Chinese person, who was admitted as the 
minor son of a merchant, but subseqviently became a laborer, évidence 
held insufficient to warrant déportation, not showing that such person 
entered intending to become a laborer. 

Déportation proceedings by the United States against Lew Loy. 
On appeal from a judgment of déportation rendered by a United 
States commissioner. Judgment reversed, and défendant discharged. 

F. B. Kavanagh, Asst. U. S. Atty., of Cleveland, Ohio. 

White, Johnson, Cannon & Nefif, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. This is an appeal from a judg- 
ment of déportation rendered by a United States commissioner on a 
former hearing. The commissioner's order was affirmed, and on ap- 
peal to the Circuit Court of Appeals this judgment of affirmance was 
reversed, and the case was remanded for a new trial. 242 Fed. 405, 

C. C. A. . At this new trial additional évidence has been in- 

troduced. Upon considération of ail the évidence, I find the following 
f acts : 

Lew Loy is a Chinese person, and the son of Lew Fook Shing. 
The father, in October, 1910, when défendant entered the United 
States, was a merchant résident in the United States. He was then, 
and from October 6, 1907, had been, interested in and connected with 
a store at No. 1261 Broadway, Oakland, Cal., which business was later 
removed to No. 527 Twelfth street, Oakland, Cal., and was there con- 
tinued until a récent date. This appears from the testimony of de- 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fendant, his father, and R. J. Faneuf, superintendent of the United 
States post office at Oakland, Cal. 

Défendant arrived at the port of San Francisco on the steamship 
Mbngolia about October 15, 1910. He was not permitted to land un- 
til about a month later, during which time the United States immi- 
gration officers investigated his right to be admitted. Witnesses were 
brought forward, who, it must be held, established to the satisfaction 
of thèse officiais the defendant's status as a minor son of Lew Fook 
Shing, and the latter's status as a Chinese merchant lawfully in the 
United States. He was thereupon permitted to enter, and a proper 
certificaté was issued to him, bearing date of December 12, 1910. At- 
tached to this certificaté is a photograph plainly recognizable, notwith- 
standing the lapse of time, as the défendant. This certificaté states 
defendant's âge as being 20. On this hearing defendant's father tes- 
tifies that his son was really only 19, as the âge thus given is according 
to the Chinese rule of counting âges, which, it seems, treats a child 
as one year of âge as soon as he is born, and two years of âge at 
the next birthday of the Chinese emperor, even though that birthday 
should arrive one or two months after the birth of the child. I ac- 
cept as true this statement, first, because the photograph attached to 
the certificaté is obviously that of an immature youth; and, second, 
the father's testimony in my présence convinced me that he was a 
witness entitled to full crédit. 

About a year later a younger son, named Lew Horn, arrived at the 
port of San Francisco, was also admitted as the minor son of a rési- 
dent Chinese merchant, and is now, according to the testimony, at Los 
Angeles, Cal., engaged in business, not as a laborer, but as a Chinese 
merchant. 

Thèse two sons are the only children of Lew Fook Shing. The 
mother remains in China; and, in explanation, Lew Fook Shing tes- 
tifies that she is a bound-foot woman, that she has a home, that he at 
one time furnished her with $2,000 in money, and has since sent her 
money to aid in her support ; that, because she is a bound-foot woman, 
it is difficult for her to get about ; that she likes to be with relatives, 
and is adverse to coming aboard a steamer. 

Défendant, upon his arrivai and after the delay in San Francisco, 
incident to establishing his right to enter, went to Oakland, Cal. There 
is some uncertainty in the testimony as to how long he remained in 
Oakland and San Francisco before coming to Cleveland, Ohio. De- 
fendant, when first arrested, April 30, 1914, at Cleveland, Ohio, was 
immediately interrogated by the immigration inspecter, and at that 
time answered the question, "How long did you stay in Oakland?" 
"About one or two months ; then I came hère." Upon the former 
hearing he said: 

"I stayed in San Francisco about two months to leam the business, and 
then went to Oakland and stayed with my father about four montlis, and 
left him and came to Cleveland." 

His father on this hearing goes into greàttr détail, and says that 
when his son was first admitted he came to his store and lived with 
his father at Oakland for a few months, then he went to San Fran- 
253 F.— 50 
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cisco and stayed at the Fook Weh store at No. 707 Grand avenue, for 
the purpose of learning the business, and attended school. Then^ 
about two months later, he returned to his father's store at Oakland, 
remaining there some two months more, before his departure for 
Cleveland. 

The father did not testify at the former hearing, but his statement 
was taken ex parte before an immigration inspector at San Francisco, 
and was introduced on behalf of the government. He was not asked 
how long his son had remained with him in Oakland, nor how long 
he remained in San Francisco. He does say that his sou was en- 
gaged in learning business after his arrivai and before his departure 
for the East. 

r believe and find that the father's statement of his son's movements 
before coming East is trué. The unrefreshed recollection of the son, 
made immediately upon his arrest, does not deprive his later testimony, 
or that of his father, of credibility, especially,as other inaccuracies to 
the defendant's préjudice in matters of time appear in the same state- 
ment. 

Défendant came to Gleveland, Ohio, not later than six months after 
his arrivai in the United States. He and his father say that he came 
in Company with two Chinese merchants and family friends named 
Chin Check Weh and Low Lim, and that he came for the purpose 
of finding a suitable location and engaging in business. He has not, 
since his arrivai in Cleveland, been engaged in or connected with any 
mercantile business, but has lived with the owner of a laundry, and 
such labor as he has performed has been in and about that laundry; 
hence the government's contention that he did not in fact and in good 
faith enter as the minor son of a Chinese merchant, but really for the 
purpose of engaging in the occupation of a laborer. 

The government's évidence, other than statements of défendant and 
his father, shows only that défendant had worked in the laundry of 
Ben Hop Lee, 10613 Euclid avenue, during a period of less than one 
year prior to his arrest. The witnesses, William Graham, John G. 
Harvie, W. I. Rich, Frank M. Potter, Franklin J. Savesky, George 
F. Wilson, Joseph Francis, and H. T. Grubbs, testified June 4, 1915. 
None of them had seen the défendant more than two or three times ; 
none of them fiix the time at: which he was seen in the laundry at 
work earlier than 13 months prior to this date. The others give dates 
ranging from 2 or 3 months to 6 months. He was apparently, as tes- 
tified to by thèse witnesses, in working clothes, sometimes ironing, oth- 
er times handing out laundry parcels, and apparently occupying the 
same relation to the business as any other Chinese person there em- 
ployed. Défendant wasarrested April 30, 1914, and practically ail 
of the work thus donc was at a date later than his arrest. 

An inspection of defendant's hands, made by the United States com- 
missioner at the hearing May 22, 1914, and at the former hearing 
June, 1915, showed that the defendant's hands were calloused; as those 
of a person doing manual labor. The defendant's movements from 
the time he left Oakland, shortly after his arrivai, until the time cov- 
ered by the foregoing .testimony, dépend on his statements, those of 
his father, and I/JO Way, owner of the laundry in question. 
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Father and son hâve testified that the son left Oakland with the twO 
Chinese merchants, as already stated; that whenhe left Oakland no 
definite destination was in the mind of any person ; that thèse Chinese 
persons then believed that the East afforded good prospects for en- 
gaging in business; that the fathèr furnished fhe son with $200 in 
money and intrusted him to the supervision primarily of L,oo L,im. 
The father next heard from the son in Cleveland. AU witnesses agrée 
that he immediately took up his résidence at the Ben Hop Lèe laundry. 
About a year later Loo L,im left Cleveland and went to Boston, later 
returning to Cleveland, and in 1913 returning to China. Chin Check 
Weh remained longer in Cleveland, but v^rithin a period of 2,years he 
disappeared ; he was not produced at thé trial, and his whereabouts, 
counsel state, are unknown. The father says he was advised that his 
son had been left with a f riend of Chin Check Weh. 

The son testifies that he made inquiries and investigations after 
his arrivai in Cleveland, relating to his project of engaging in busi- 
ness, but admits he never engaged in any mercantile business. The 
évidence is inconclusive and unsatisfactory touching his efforts to en- 
gage in business. 

I agrée with the finding made at the former hearing that defendant's 
statenient that he remained continuously at this laundry until tlie time 
of his arrest, without laboring on his own account, and depending 
exclusively upon remittances from his father for support, is too im- 
probable to be believed. The greater probability is that at some time, 
either immediately after his arrivai or more remotely he did engage in 
manual labor, and that such lahor was in and about the Ben Hop Lee 
Laundry. This finding of fact, however, is not, in my opinion^ cpn- 
trolling in the disposition of this case. 

The father's testimony on this hearing agrées with the son's testi- 
mony on the former hearing, in that they say $200 was given by the 
father to the son when he started East, and that the father had sent 
him money from time to time thereafter, aggregating from $70 to $90 
per year. The ex parte stafement of the father, introduced on be- 
half of the government at the former hearing, does not mention the 
$200, and does say that $80 or $90 was ail the money he had sent to 
his son. The father in the ex parte statement was not inquired of 
as to the money given to his son at his departure, and, in explanation 
of the other statement, says that he understood the question asked and 
to be answered was how much money he had sent his son this year. 
He also testifies to fréquent communications by letter during this pe- 
riod of absence, but no letters are introduced. 

The father impressed me as a witness worthy of crédit, and as 
a person of the mercantile, and not of the laboring, class. His appear- 
ance and manner of testifying were substantial évidence of this con- 
clusion. His intelligence was obvions, notwithstanding the difficulty 
of interrogating him through an interpréter. The son's appearance 
also impressed, me as that of an intelligent, clean-cut, young Chinese 
person, not of tlie laboring class. 

From thèse facts, the ultimate question to be determined is whether 
or not defendant's entry was in good faith in the interest of the re- 
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latîonship of a minor son of a résident Chinese merchant, or was in 
bad faith and in reality as and for the purpose of immediately 
becoming a laborer, in évasion of the Chinese Exclusion Act. This 
uhimate conclusion must be dravvn from the facts above found — in 
other words, is an inference from the other facts. 

[1] The law is settled that if the entry of the Chinese person is 
valid — that is, as a student or merchant — he does not lose his right 
to remain because subsequently thereto he changes his occupation and 
becomes a laborer. Liu Hop Fong v. United States, 209 U. S. 453, 28 
Sup. Ct. 576, 52 L. Ed. 888; Lew Ling Chong v. United States (6 
C. C. A.) 222 Fed. 195, 137 C. C. A. 635; Lam Fung Yen v. Frick 
(6 C. C. A.) 233 Fed. 393, 395, 147 C. C. A. 329, Ann. Cas. 1917C, 
232; Lew Loy v. United States (6 C. C. A.) 242 Fed. 405, 155 C. 
C. A. 181 ; Lui Hip Chin v. Plummer (9 C. C. A.) 238 Fed. 763, 151 
C. C. A.613. 

[2-5] The inquiry, then, is whether or not, at the time of entry, the 
défendant was a minor son of a Chinese merchant, and, if a minor 
son of a Chinese merchant, was his real purpose then to obtain entry 
with a view to becoming a laborer? It is conceded that he was the 
minor son of a Chinese merchant. The inference that his entry was 
unlawful and in bad faith results exclusively from his conduct after 
he departed from Oakland and arrived in Cleveland. Cases are cited 
in which it is said that if a Chinese person seeks admission as a mer- 
chant, and immediately after admission becomes and continues a la- 
borer, this is strong évidence tending to show that lie came into the 
United States as a laborer. United States v. Foo Duck (9 C. C. A.) 
172 Fed. 856, 97 C. C. A. 204 ; Lew Loy v. United States, supra. 

The weight to be accorded the inference from immédiate adoption 
of the occupation of a laborer dépends upon the circumstances. If 
the person thus entering obtains admission as a student or merchant, 
and immediately engaged in the employment of a laborer, great, if not 
controlling, weight should be attached thereto. If, however, such ad- 
mission is obtained as the minor son of a Chinese merchant, and, in 
]ioint of fact, he is such minor son of a Chinese merchant, the in- 
ference is less strong. If the minor is several years under âge, the 
inference probably could not be made. Likewise, if of âge, the force 
of the inference diminishes in proportion as the change of occupation 
is remote from the date of entry. 

In the présent case the défendant was at least 2 years under âge, 
as I hâve already found, and for 6 months after his arrivai he was 
domiciled with his father, or in close proximity to him, and was en- 
gaged in studying and learning business conditions. In this situation 
there is not such close proximity of time between his admission, arriv- 
ing at fuU âge, or engaging in labor, as to warrant a strong inference 
that his purpose in coming to the United States and obtaining admis- 
sion was to engage in manual lahor. He did so engage at some time 
after his arrivai in Cleveland ; but another explanation, more probable 
than f raudulent entry, suggests itself for this conduct. Considering 
the father's undoubted status hère and in China as of the mercantile 
class, the greater probability is that both father and son in good faith 
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entertained the belief, when défendant was admitted and for some 
period of time after his departure for the East, that the son would 
adopt and follow his father's calling. Their obvions intelligence and 
apparent superiority to the ordinary Chinese person impresses me 
with the fact that défendant did not purposely and intentionally drop 
immediately into the laboring class, but that his doing so was the re- 
suit of other conditions and circumstances. 

My conclusion is that défendant entered lawfully and in good faith 
as the minor son of a Chinese merchant. This conclusion is empha- 
sized by another considération. The immigration officiais at the port 
of San Francisco, upon his arrivai, must be held to bave investigated 
carefully his status and right to enter, consuniing therein not less than 
one month's time, and after doing so they found that he was en- 
titled to be admitted and issued to him theusual certificate. His right 
to enter or to remain is not called into question until 3I/2 years later, 
and then only because of fraud practiced in procuring admission, and 
not for any offense against the laws of the United States. This cer- 
tificate of admission, having been produced on this trial, casts upon 
the government the burden of showing that the entry was not in fact 
for the purpose of conserving the family relation and following the 
occupation of a merchant, but for the purpose of immediately becom- 
ing a laborer. Liu Hop Fong v. United States, supra; Lew Ling 
Chong V. United States, supra ; Ong Chew Lung v. Burnett (9 C. C. 
A.) 232 Fed. 853, 147 C. C. A. 47; Wong Yee Toon v. Stump (4 
C. C. A.) 233 Fed. 194, 147 C. C. A. 200; Lam Fung Yen v. Frick, 
233 Fed. 393, 147 C. C. A. 329, Ann. Cas. 1917C, 232; Lew Loy v. 
United States, supra ; Lui Hip Chin v. Plummer, supra. 

This burden the government has not sustained. Substantial évi- 
dence should be produced in order to destroy the effect of the cer- 
tificate. It is not sufficient that a mère suspicion be aroused, but sub- 
stantial évidence is necessary to destroy the force and effect of the 
original décision of the immigration officiais and the certificate issued 
by them. If the immigration officiais décide that he is not entitled to 
admission, the rule seems settled that the courts will not disturb such 
finding, if it is in any way supported by the testimony. Lem Moon 
Sing v. United States, 158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082; 
Fok Young Yo V. United States, 185 U. S. 296, 22 Sup. Ct. 686, 46 
L. Ed. 917; United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040. 

In Liu Hop Fong v. United States, supra, a Chinese person had 
obtained admission as a student, and proofs show that almost immedi- 
ately upon arrivai he became a laborer, and while, according to this 
fact its due weight, the Suprême Court of the United States reversed 
the United States commissioner and the District Court for ordering 
déportation on the ground that it was not sufficient to destroy the force 
and effect of the certificate. 

In Wong Yee Toon v. Stump, supra, the Circuit Court of Appeals 
of the Fourth Circuit, on appeal in a habeas corpus case, reversed 
the judgmerit of the commissioner and of the District Judge, where 
it appeared that the minor son had been admitted after investigation 
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and wâs in possession o£ a certificate, although he began work for a 
laundry within 2 months after his admission. 

In Lew Ling Chong v. United States, supra, the Circuit Court of 
Appeals of this circuit reversed a judgment of the commissioner and 
the District Court ordering déportation an a case in which it appeared 
that the Chinese person had been admitted as a minor son of a Chinese 
merchant, and was in possession of a certificate, although the facts ap- 
pear to be at least as strong as in the présent case. 

An order will be entered, reversing the commissioner, and discharg- 
ing the défendant. 



ROBINSON V. WEMMBR et a!. 

(District Court, N.D. Ohio, W. D. November 11, 1918.) 

No. 185. 

1. EQUITT <g=51(2) JTJRISDICTIOÏÏ— CONSPIRACY — MUI.TIPLICITY OF SUITS. 

It is no conspiraey for two or more persons, each having a aéparate and 
independent cause of action against a tlilrd, to agrée that they will si- 
multaneously, by iûdependent and separate sults, proceed against tlielr 
adversary, for there is no other way in whicla tliey could individually 
malie ttieir contentions tlian by separate snit; lienee, though such per- 
sons so agreed and employed tlie same attorney, It is no ground for 
équitable relief in favor of the person su^. 

2. Injunotion <S=>26(4) — Mtjltiplicitt of Suits. 

A court of equity will not entertaln a bill by complainant against a 
large number of parties, to whom he had sold corporate stock, and who 
had begun separate actions to recover for fraud on the theory equity wilt 
restrain a multipUcity of suits, where proof as to nonreliance on the 
misrepresentations, etc., would not be binding on ail the varions parties. 

3. OoTJBTS <g=»328(4)— Fbdeeal Couets — Jttbisdictionai, Amount. 

Where a number of persons sued, complainant in the state court for 
fraud in the sale of corporate stock, the amounts of their several distinct 
elaims cannot be aggregated, so as to give the fédéral court jui'isdietioti 
of a bill agàtost them ail to restrain multipUcity of suits. 

4. Courts ®=>491 — Jubibdiciion — Acquiescence. 

Where complainant filed answers in various suits in the state court, he 
eould not thereafter maintaia in the fédéral court a bill to restrain the 
suitors in state court on the groùnd of multipUcity of suits. 

5. Courts <g=>262(2) — Equitt Jxjrisdiction of Pederal Court — Remedy in 

State Court. 

One against whom numerous suits were begun in state court cannot 
maintaiu a bill in fédéral court to restrain multipUcity of suits, on the 
ground that the venue of the state court was hostile to him, but, If entitled 
to protection on that ground, must seek it In the state court. 

In Equity. Bill by Arthur D. Robinson against. Henry G. Wcmmer 
and others. On motion to dismiss. Bill dismissed. 

John L. Davidson, of Chicago, 111., and Jas. W. Halfhill, of I,ima, 
Ohio, f or plaintiff. 

Dan R. Tripplehorn and Welty & Downing, ail of Lima, Ohio, for 
défendants. 

KILLITS, District Judge. This case is before the court on a mo- 
tion to dismiss the amended cômplaint for want of jurisdiction to en- 

©SjFor other ckees See eaïae topic & KBY-NUMBER iri ail Key-Nutafcere'd Dlgests & Indexa» 
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tertain the same, and for the furtlier reason, among otliers, that it ap- 
pears from the complaint that suits are pending covering the subject- 
matter of the complaint in the state court, to the jurisdiction of which 
the complainant bas submitted himself. 

The complainant was interested in the promotion o£ a corporation, 
and in that capacity sold stock therein to 19 résidents of the city of 
L,ima, Ohio. The enterprise coming to grief, each of thèse parties, who 
are made joint défendants to the complaint under examination, sep- 
arately sued Robinson in the state court to recover the amount he had 
paid for stock. The amounts involved vary from $750 to $3,075 in 
the several cases. In but two instances is the amount at stake of itself 
sufficient to meet the jurisdictional requirements of an action in this 
court, for it should be observed that there is a diversity of citizenship ; 
Robinson not being a citizen of this district. Service was had in each 
of thèse 19 actions on Robinson within the city of Lima, and in each 
case he has set up a défense by way of answer. 

[ 1 ] What we know about the nature of thèse state suits is to be gath- 
ered from the averments of the complaint itself, from which it appears 
that each of the plaintiffs therein sues to recover on the ground of f raud 
alleged to hâve been practiced upon him by Robinson. A motion similar 
to this was interposed to the original complaint and granted. In sus- 
taining the motion we filed a mémorandum as f ollows : 

"It Is décisive of the question. beforë us that there is no communlty of Inter- 
ést between the several défendants in the case as plànted hère, plaintifCs in 
the state court, agalnst the complainant hère. There is an apparent communlty 
of interest, to be sure, vchich grows out of tlie fact that each of the plaintiffs lu 
the state court predicates a claim agalnst the défendant upon a similar state 
of filets growlng out of transactions of almost Identlcal nature. The clalms, 
however, are presénted in Individual and Independent rights; because one 
plaintifE might be sueeessful, there results no ad.1udieation of the right of any 
other olaimant. In this respect the cases of Marshall v. Holmes, 141 U. S. 589, 
12 Sup. Ot. 62, 35 Tj. Ed. 870, and McDanlel y. Traylor, 212 U. S. 428, 29 Sup. 
et. 343, 53 li. Ed. 584, are elearly distinguishable. In each of thèse cases, the 
interests were bound togetber Indlstinguishably. In the earller case, Mayer. 
the .iudgment crèdîtor, owned ail the .ludgihents, ail taken agalnst the same 
debtor, Marshall. The défendants to the case are none other than the solitary 
judgment créditer, Mayer, and the sheriff of the parish, Holmes. The situa- 
tion is not comparable to the situation before us. In the latter case, the ag- 
gregation of the causes of action making up the Jurisdiction of the fédéral court 
was the resuit of fraud; the court saying, on page 433 of 212 U. S., ou 
page 344 of 29 Sup. Ct. (53 L. Ed. 584) : 'As we bave already seen, it was the 
fraudulent combination and conspiracy which united the clalms aiid made 
the aggregate of the clalms the matter in dispute.' It is no conspiracy for 
two or more persons, each having a separate and independent cause of ac- 
tion agalnst a third, to agrée that they will slmultaneously, by Independent and 
separate suits, proceed agninst their adversarj'. There is no other way In 
which they could individually make their contentions than by separate suit, 
and it means nothihg that they agrée together to sue, or that they employ the 
same attorney. The coincidence that each claimant agalnst Robinson in the 
state court predicates his claim upon facts analogous to the faets relied upon 
by every other claimant is not enough, even when combined with an agreement 
for each independent claimant to sue, to permit the aggregation of thèse 
clalms and either a removal to this court or an appeal to this court for In- 
junetive relief fo stop the state proceedings. The remedy sought by com- 
plainant is beyoud the extraordinary powers of this court." 
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Broadly, the différence between the complaint tlius disposed o£ 
and the amended complaint now under attack exists in the incorpora- 
tion in the latter in great détail of the history of the disagreements 
between the parties, together with complainant's iinderstanding of the 
nature of the fraud alleged to hâve been perpetrated by him iipon 
each of the plaintiffs in the several suits in question. There is also an 
allégation that the parties are conspiring to embarrass him by a mul- 
tiplicity of suits, and that there is a préjudice against him in the local 
State court, growing out of the notoriety of the transactions, which 
will greatly embarrass him in making his défense in that venue. So 
far as the complaint e,nlightens us as to the nature of the alleged 
conspiracy, it seems to rest upon the fact that the same attorney rep- 
resented each of the plaintififs and that the pétitions are identical in 
terms mutatis mutandis. It is very plain that each of thèse cases pro- 
ceed upon the same state of facts-so far as allégations involving Rob- 
inson are concerned, and that in each the same measure of recovery 
is depended upon. 

It is alleged that ail the controversies between the complainant and 
the défendants could be fully adjudicated in one suit in equity, to 
the avoidance of a multiplicity of suits, and the relief sought hère is 
that each of the défendants may be enjoined and restrained from pro- 
ceeding with their several suits pending in the state court until the 
further order of this court, and that upon the final hearing hère the 
injunction may be made permanent, and that the complainant hâve 
such other and further relief as may be proper. There is no prayer 
that the issue between Robinson and his sevérai antagonists be heard 
hère together, or that the 19 plaintiffs in the state cotirt be required 
either to join there in one action or to participate in a représentative 
suit. 

[2] The complainant reliés for his appeal to this court upon the 
gênerai proposition that equity will restrain the multiplicity of suits, 
and that this is an occasion where that function should be exercised, 
because, in the theory of the complainant, the situation is one within 
the third category of possible conditions in which the doctrine may 
be applied as defined by Pomeroy, Equity Jurisprudence (3d Ed.) § 
245, where the text reads as follows : 

"Wbere a jiumber of persons hâve separate and individual elainis and 
rights of action against tlie same party, A., but ail arise from some common 
cause, aie goveinixl by tlie same légal rule, and involve slmilar facts, brought 
by ail tbese ptirsons unlting as coplalntiffs, or one of the persons suing on 
behalf of the others, or even by eue per.son suing for hiniself alone. The 
case of several owners of distinct parcels of land upon which the same illégal 
assessment pr tax bas been laid is an example of this class." 

As shown by .the authorities, which support Pomeroy's text as above 
quoted, the practice in this class of cases applies principally to sit- 
uations where a suit may be brought by one in behalf of himself and 
others similarly sitùated, or where ail parties having a coriimon in- 
terest may be joined together, and where neither of the parties in- 
terested as complainants hâve an individual action at law. A typical 
case is that of Boyd et al. v. Schneider et al., 131 Fed. 223, 65 C. C. 
A. 209. Because of its peculiar facts, Virginia-Carolina Chemical Co. 
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V. Home Ins. Co. of New York, 113 Fed. 1, 51 C. C. A. 21 (case 
below Home Ins. Co. of New York v. Virginia-Carolina Chemical 
Co. [C. C] 109 Fed. 681), cannot be cited as in any degree justifying 
the complainant's position hère. It will be noted that this case, how- 
ever, consistent witli other décisions in which the point is raised, rec- 
ognizes that actions of this sort are merely ancillary to the proceed- 
ings against which they are severally directed, wherefore, as com- 
plainant hère is seeking absohite relief, he is beyond the purview of 
the principle which he is invoking. This is made more plain when 
we consider thé fact that he is not proceeding in a situation where 
he is without remedy at law. He bas a plain remedy at law, namely, 
to défend in the actions at law brought in the state court. We are 
therefore of the opinion that he bas not improved bis position by the 
amendment of bis complaint, but that the same reasons which ;re- 
quired us to grant the motion to the original complaint obtain hère. 

In complainant's brief we are advised to consider that, no mat- 
ter bow palpably fraudulent were the misrepresentations of complain- 
ant to induce any party now suing him in the state court to buy stock, 
still he would not be liable uniess as to that party it were shown that 
the latter relied wholly upon those représentations for bis influence 
to make the investment. It seems to us that it needs but a référence 
to this feature to show that the doctrine of Pomeroy does not ap- 
ply hère, for the reason that the rights of action of the several causes 
respectively do not involve similar facts. It is manifest that the 
proof touching the reliance or nonreliance of any one of thèse indi- 
vidual purchasers upon the complainant's alkged fraudulent misrep- 
resentations is applicable only to the controversy between those two 
individuals. It could not be said that proof which would bind, for 
instance, Wemmer in this respect would be proof likewise affecting 
Stei.ner. It is clear, therefore, that the merits of the several con- 
troversies are entirely separable and not coincident, and therefore that 
an essential criterion of the right to enjoin to prevent a multiplicity 
of suits is absent. 

[3] It will be noted that but 2 of the défendants hère are pressing 
causes of action against the complainant in the state courts in amounts 
meeting the jurisdictional requirement of an action in this court. If 
other conditions, therefore, favor the complainant's right to the re- 
lief he seeks hère and to the maintenance of this proceeding, as to 
the remaining 17 défendants whose several controyersies with the 
complainant in the state court involve amounts less than $3,000, the 
complainant could bave no standing in this court at ail. It has been 
held that parties baving causes of action against an individual coming 
within the limits of PomCroy's doctrine may not invoke the jurisdic- 
tion of this court, even though other jurisdictional requirements arc 
présent, by aggregating their individual claims, each less than the 
jurisdictional amount, and thereby reach that amount. Wheless v. 
St. Louis et al., 180 U. S. 379, 21 Sup. Ct. 402, 45 L. Ed. 583. Con- 
vèrsely, therefore, it must be true that the complainant cannot bring 
thèse 17 parties into this court by asserting that the aggregate amount 
involved exceeds $3,000, and we do not think either of thèse 17 case.-> 
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may be attacked in this action becanse each of the other 2 does, in 
fact, involve the jurisdictional amount. 

[4, 5] It appeals to this court that complainant, having already sub- 
mitted to the jurisdiction of the state court through his answers, is 
no longer in position to press this complaint, whether or not he might 
hâve donc so originally; nor do we regard the allégation that the 
venue of the state court is hostile to him as one M^hich would tend 
to confer jurisdiction upo.n this court. If he is entitled to any pro- 
tection from such assumed hostility, he must press for it before some 
state tribunal. Of course, if the 19 suits pending in Allen county are 
legitimately separate actions, the multitude of thertl is of no consé- 
quence, 50 far as having a right to corne i.nto this court is concerned, 
for it is well argued hère that there is a distinction between a mul- 
tiplicity of suits and a multitude of them. 

The motion to dismiss in this case is équivalent to a demurrer. So 
considering it, we do not regard the complaint as sufficient to make 
a good cause of action for conspiracy, for the reason that the allé- 
gations which are assumed to bear upon that charge seem clearly in- 
adéquate. 

Other reasons why this motion should be granted are eamestly 
pressed to our considération, but we hâve said enough to indicate hère 
the motion is well taken, without further extending this opinion. 



In re DUBOSKY. 

(District Court, E. D. l'ennsylvanla. November 8, 1918.) 

No. 4919. 

Bankktjptct ®=>192— Claims — Meohanic's Lien Claimant — Riohts of. 

Where one, who had flled a mechanic's lien claim against the property 
of a Pennsylvania bankrupt, filed In the baukruptcy court his claim based 
on the sarae, and the property was sold free from liens long before ex- 
piration of the two years within whlch the Pennsylvania statute rectuired 
Sfrl. fa. to be issued, held, that the right of such claimant to participate 
in tJie fond representlng the property will not be denied because sci. 
fa. was not issued. 

In Bankruptcy. In the matter of Anthony Dubosky, bankrupt. Sur 
certificate for review of an order of the référée disallowing the claim; 
of C. E. Christ and others. Order reversed, with directions. 

See, also, 232 Fed. 380. 

Arthur L. Shay, of Pottsville, Pa., for petitioner. 
John B. McGurl, of Minersville, Pa., for défendant. 

DICKINSON, District Judge. The question really involved in this 
pétition for a review can be best presented through a skeleton statement 
of the fàcts. On July 7, 1913, C. E. Christ et al. filed a mechanic's claim,. 
the lien of which reverted to an earlier date. The claim was filed 
against the bankrupt as owner and contracter, and if valid admittedly 

(gisFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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liad prlority o£ lien to the judgmetit which the First National Bank of 
Tamaqua had secured against the bankriipt. The adjudication was 
entered October 13, 1913, and on February 7, 1914, the real estate 
against which the above mechanic's claim and judgment were respec- 
tively liens was sold under proceedings divesting both liens. On June 
29, 1914, application was made to the court of common pleas in which 
the mechanic's claim was filed to strike it from the record, on the 
ground that no notice of its filing had been given in accordance with 
the provisions of the Pennsylvania act of assembly of June 4, 1901 
(P. L. 431). Distribution of the proceeds of sale was proceeded^ with 
before the référée, before whom both the mechanic's claim and the 
judgment were presented as entitled to share in the distribution, each 
claiming a priority of lien. Objection was made to the mechanic's claim 
as invalid, because of the fact that the record showed the failure to 
give notice of the filing of the claim within the time required by the 
act of assembly. 

The référée disallowed the mechanic's claim. On a certificate for 
Teview, the order made by the référée was reversed, and the cause 
recommitted to him for further proceedings. The grounds for this ac- 
tion were that it appeared, in conjunction with the proceedings to 
strike off the lien, that application had been made to the court of com- 
mon pleas, in the office of the prothonotary of which the mechanic's 
lien had been filed, to amend the record of the date of the filing of the 
proof of notice referred to; the averment being made that the filing 
date, as it appeared of record, was a clérical errer of thé prothonotary. 
The cause was remanded, in order that the parties to the proceedings 
before the référée might be able to présent the action of the court of 
common pleas on the application to correct its record. That court, be- 
ing satisfied the fihng date was incorrect, permitted the true date to be 
shown by its record. The mechanic's claim was then re-presented 
before the référée. The record then showed a compliance with the re- 
quirements of the act of assembly, and the objection which had been 
made to the allowance of the mechanic's lien claim was removed. 

A new objection, however, to the claim, because of another failure 
to comply with the requirements of the state statute, was then inter- 
posed. This was that no sci. fa. had issued within the two-year limit 
•of time within which the statute requires that such writ should issue, 
and, of course, no judgment in any such proceeding had been recovered 
within the limit of five years, as the statute further requires. The 
référée found this objection to be well taken, and disallowed the claim. 
The order embodying this finding bas been brought before us for re- 
view. 

To sharply présent the point of the controversy the pertinent dates 
already given may be restated. July 7, 1913, mechanic's claim filed, 
and February 7, 1914, the real estate premises against which the said 
lien was filed were sold. As a mechanic's lien claim is primarily, at 
least, a claim in rem, a very practical difficulty is thus presented. 
Within the two years, at any time during which a writ of sci. fa. might 
issue, the premises subject to the claim were sold. The sale further 
iook place before it vvould be practically possible to reduce the claim 
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to judgnient, or for a writ of sci. fa. even to issue, because no such 
writ of any value could issue until the status of the lien had been es- 
tablished. 

In the proceedings in the court of common pleas to aniend its rec- 
ord, action was not taken until after the sale. Whenever a sale takes 
place within the two-year period, one of two conséquences flow. The 
mechanic's lien claimant loses because of this what is olherwise a per- 
fectly valid claim, or he must proceed by sci. fa. proceedings to judg- 
ment. He must not only resort to this seemingly useless proceeding, 
but he must also, in some way, overcome the diificulty of sustaining a 
proceeding in rem against a rem which has been relieved of the op- 
ération of the lien which is the foundation of the whole proceeding. 
Assuming, for the purpose of presenting the point in mind, the pro- 
ceeding to be one wholly and purely in rem, if a sci. fa. had issued, the 
purchaser of the property would bave been served with process, or in 
any event would hâve had the right to intervene as défendant. He 
would, of course, hâve presented the défense of the divestiture of the 
lien. How could the plaintiff be awarded judgment? H there were 
no form of judgment which could be rendered under such circum- 
stances, then we would hâve a law which denied to the claimant the 
recovery of what was due him because he had failed to secure judg- 
ment therefor, and the same law which thus punished him for not se- 
curing judgment would forbid him from getting judgment. 

The référée has met the difficult situation thus presented by taking 
his stand upon the absolute déclaration of the statute that the claim 
shall be "wholly lost" unless the sci. fa. issues and judgment is re- 
covered, and sought to dispose of one of the obstacles in the way of 
the issuing of the writ by citing Mesta Mach. Co. v. Dunbar Furnace 
Co., 250 Pa. 472, 95 Atl. 585, in which a sci. fa. issued after bankrupt- 
cy with notice to the trustée, and supports his view of the unyielding 
character of the statutory requirement by citing the cases of Sterling 
Bronze Co. v. Syria Imp. Ass'n, 226 Pa.' 475, 75 Atl. 668, and Phila- 
delphia v. Sciple, 31 Pa. Super. Ct. 64, to which are added Hunter v. 
Lanning, 76 Pa. 25, Philadelphia v. Kelly, 63 Pa. Super. Ct. 133, and 
Kountz V. Consolidated Ice Co., 36 Pa. Super. Ct. 639. Référence is 
also made to the cases of Ward v. Patterson, 46 Pa. 372, Hershey v. 
Shenk, 58 Pa. 382, Hoole v. Cox, 21 Pa. Dist. R. 118, Kittanning 1ns. 
Co. V. Scott, 101 Pa. 449, and Cope's Appeal, 96 Pa. 294. 

Thèse cases fully support the référée in the proposition for which 
he cites theni. The proposition is in substance that a failure either 
to issue the sci. fa. or to secure judgment cannot be excused because of 
interposed delays, even if it be true that the delays were in large part 
at least "the law's delays." 

It is to be observed, however, that in every one of the cases cited 
there wâs no légal impossibility interposed as an obstacle to the issuing 
of the sci. fa. or the recovery of a judgment. It is further to be ob- 
served that in the instant case, however, such impossibility does ex- 
ist, unless we read into the act a contraction of the time from two 
years and five years to the seven months which intervened between the 
filing of the lien and the sale of the premises, or we must hold pro- 



IN RE DUBOSKY 797 

ceedings against the rem might go on to judgment after the lien was 
gone. We assume there is no justification for the requirement that 
either a sci. fa. should hâve issued or a judgment hâve been recovered 
within the seven months. If the sci. fa. proceeding, therefore, be, as 
before stated, à proceeding vi^holly in rem, then a compHance with the 
requirements of the act was a légal impossibility, unless it can be 
held that the claimant can pursue the rem after it had been relieved of 
the lien of his claim. 

Counsel for the bank, in supporting the findings of the référée, as- 
serts that the mechanic's lien claim caii be upheld only by a finding 
either that the failure to comply with the act was excused because of 
the error of the prothonotary in entering upon his record the date when 
proof of notice was filed, or that the time which was lost in the cor- 
rection of this error should be excluded. This way of meeting the real 
question involved would seem to merely évade it. 

If the learned référée was misled into taking this view of the ques- 
tion really presented, he was clearly right in disposing of it as he did, 
because the rulings which he cites lay down the principle that neither 
of the excuses indicated will avail a mechanic's lien claimant. It does 
not seem to us, however, that the two subsidiary questions thus put by 
counsel présent the real question. This is, as before indicated, whether 
a mechanic's lien claimant can be found to hâve been guilty of a de- 
fault, because of his failure to do a thing which it is a légal impossi- 
bility to do. 

The gênerai proposition of law upon which the argument proceeds, 
to wit, that the rights of a mechanic's lien claimant are purely statu- 
tory, and because of this hedged about by ail the limitations and con- 
ditions imposed by statute, is well sustained by any one of the long 
list of cases cited. The question recurs, however, whether, when a 
claimant bas a valid claim, which bas been created by and of course 
recognized by the law, he shall lose it because of his failure to do some- 
thing which it is impossible to do, and whether the meaning that he 
shall lose it can be found in the act of assembly, or whether proof be- 
fore the court making distribution of the f und is not the légal équivalent 
of sci. fa. and judgment. 

In the very clear argument which counsel bas presented, the case 
of Howes Brothers' Appeal, 9 Pa. Super. Ct. 586, is cited as the only 
exception to the Une of cases before referred to known to counsel. 
This exception, however, is very suggestive of making an exception 
also of the instant case, not so much on its facts as on the Hne of 
reasoning adopted by the court. In that case, no judgment had been 
recovered within five years, but inasmuch as the claimant had secured 
a verdict, and because, by virtue of the provisions of the act of 1877 
(P. L. 34) that verdict, although not a judgment, was a lien, the court 
permitted the plaintiff to recover by entering judgment upon the ver- 
dict. The ruling might hâve been upheld upon the phraseology of the 
act of 1901, which is in the alternative of a verdict recovered or judg- 
ment entered; but it is significant that the ruling is not put upon this 
ground, but upon the ground that a claim is not "whoUy lost" which is 
within the act of 1877. 
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The learned CQUnsel fôr petitioning creditor plants tht rïght of his 
client to share in this distribution upon the proposition which, for the 
purpose of presenting it, may be recast in the following mold: 

If there had been no error in the record, distribution would hâve 
been made well within thé two-year period ; the validity of the claim 
being then not otherwise questioned. The amendment of . the recoi:d 
relates back to the time when that record was made, and therefore the 
lien was then a valid lien, and entitled to participate in the distribution. 
It is therefore the same as if the lien had been présent ed at the time 
it was presented, together with the record as amended, and, as the évi- 
dence had been closed, no subséquent happenings could affect the rights 
of the claimant, which had then become fixed in his right to share in 
the fuhd for distribution. This view is forcibly presented, but as pre- 
sented it seems to be too refined for açceptance, because it rests in 
effect upon the doctrine that the claimant should not be penalized for 
the "law's delays." It would seem, on the contrary, that the consé- 
quences of thèse delays are. to be borne by him. Substantially the 
same argument, however,,so far as it is acceptable, is embraced in the 
broad view that the claimant, having filed his claim, thereby secured 
a lien upon the land, which was transferred to the fund, and upon 
proof of his claim had the right to share in the fund, because of such 
lien, without waiting to secure a formai judgment upon his lien, even 
had he had the right to secure one. 

The common sensé of this view is enforced by the practical consé- 
quences of holding otherwise. Where there is a fund which in other 
respects is ripe for distribution, and mechanics' claims against it are 
presented, and their validity is undisputed, must the distribution of the 
fund be withheld until the claimants go into another court to secure 
judgment, assuming, for the sake of the argument, that such judgment 
could be secured? Suppose, for further illustration of the practical 
difficulties, there should be a dispute over the justness of the claim 
■made with respect, for instance, to the amount due, and the court mak- 
ing the distribution felt bound to find under the évidence that a cer- 
tain sum was due. Must it refer this question to another tribunal 
which might make a différent finding? The answer would seem to be 
that the court having jurisdiction of the fund, and having through it 
jurisdiction of ail claimants upon that fund, may proceed to make dis- 
tribution without waiting upon the action of any other court. If this 
proposition adequately presented the question before us, the question 
would, we think, not be raised. It, however, does not, for the reason 
that one of the findings involved, and which must be made, is that 
this claimant has a valid claim upon the fund, and he bas no such 
claim unless he has a valid lien, and how can the lien be valid if, in 
the words of the Pennsylvania statute, it has been "wholly lost?" 

This brings us back to the real question in the case, which is whether 
there was any légal necessity to issue a sci. fa. and to secure a judg- 
ment af ter the lien had been divested by the sale, and whether by 
the failure to do this the Hen was lost? One aspect of the question, 
it seems to us, is presented in the line of cases which deal with the 
proposition of whether a judgment creditor, whose judgment has been 
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divested by a sheriff's sale, is bound to revive hîs Judgment at the 
cost o£ losing his claim Upon the fund if he does not do so before ac- 
tual distribution. 

The doctrine of thèse cases is that, under the provisions of the acts 
of assembly relating to judgments and debts which are liens against 
the real estate of a décèdent, creditors cannot participate in a fund for 
distribution unless their claims were at the time of sale liens against the 
real estate, the proceeds of the sale of which is being distributed. This 
carries the implication that, if then liens, they may participate, and do 
not lose their right, because, if the land had not been sold, they would 
bave lost their lien against it by a failure to issue a soi. fa. In re 
Cake's Estate, 157 Pa. 457, 27 Atl. 773. 

The analogy, we admit, is by no means complète, and not even close ; 
but it is suggestive of thoughts, some of which are helpful and others 
controlling. One of them is that a créditer claimant in a bankruptcy 
court has the status (through the title of the trustée) of an owner, and 
as such has an interest in the fund for distribution, which is fixed as 
of the date of the vesting of that title. The same doctrine applies, gen- 
erally speaking, to ail proceedings dealing with claimants to a fund. 
Another is, and this, if sound, is controlling, that the proof of a claim- 
which a court is distributing is the légal équivalent of a formai actioa 
brought and judgment recovered. This it ordinarily undoubtedly is. 
Why should such a case as the instant one be regarded as an exception 
to the gênerai rule ? 

In Bindley's Appeal, 69 Pa. 295, such proofs before an auditor were, 
for the obvious reasons there so clearly pointed out, held not to be the 
légal équivalent of the sci. fa. proceedings required to enable a credi- 
tor of the ancestor to follow real estate înto the hands of the heirs. 
The judgment in that case was delivered by a father of the law, whose 
expressed opinions of what the law was would be accepted as authori- 
tative. We woukl not only hesitate ; we would not présume to differ 
with him. It is clear, however, that he regarded the condition with 
which he was dealing to be an exception to the gênerai rule. We hâve 
a like high regard for the judge who wrote the opinion in Howes' Ap- 
peal, supra. There, again, however, as we read that opinion, we find 
ourselves in accord, and not in conflict, with the view there expressed. 
There the act of 1877 was deemed to be a permit to disregard the words 
of the act of 1901. The recognized principles goveming the distribu- 
tions of a fund we regard as the grant of a like permission. 

The line of reasoning foUowed by Judge Rice is that, in imposing 
conditions upon the grant of the right given to mechanic's lien credi- 
tors, we must assume the Législature to hâve had in mind ail the difR- 
culties in the way of a compliance with those conditions. Noncompli- 
ance with the conditions, therefore, cannot be excused by writing into- 
them something which is not there. When the Législature, however, 
by another act (in Howes' Appeal, the act of 1877), has excused strict 
compliance in certain situations, noncompliance may not be an obstacle 
to the assertion of the riçht. 

The practice of courts in distributing funds may make another or 
like exception, and the instant case is thus broùght within the doctrine 
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of Howes' Appeal. So, in the Bindley Case, the doctrine is recognized 
that proof of a claim in any court (and of course, or even a fortiori in 
bankruptcy cases) is accepted as the équivalent of scire facias, or other 
writ of summons, verdict, and judgment, although it is also there held 
not to apply to the f act situation presented in the case. 

This leaves us at full f reedom to apply the approved doctrine in the 
instant case. That this is universally donc in practice argues for the 
soundness of the principle. In the distribution of funds, raised by 
sherifï's sales or otherwise, if the lands sold were at the time of the 
sale subject to mechanics' or other claims, allowance is always made 
upon proof of the claims. The very. point involved hère was present- 
ed and passed upon in Re Falls City Shirt Mfg. Co. (D. C.) 98 Fed. 
593, and discussed at page 594 of the report of the case. 

The view taken of the légal merits of the claim, vi^hich the référée 
disallowed, bas been presented with great f ullness, because this aspect 
of the question before the référée does not appear to hâve been present- 
ed to him, or, at least, bas not been discussed in the very clearly rea- 
soned report which he bas made. This aspect of the question was, 
however, fuUy discussed at the argument before us, and no suggestion 
made of anything to be gained by recommitting the cause to the réf- 
érée. We would hâve valued the aid which a discussion by him would 
bave given us, but dispose Of it as the question is presented to us. 

This calls for the allowance of the pétition for review, and the re- 
versai of the order made by the référée, with instructions to further 
proceed with the cause in accordance with this opinion. . ^ ■ 

It is therefore so ordered. 



Ex parte BLAIK. Ex parte PHILLIPS. Ex parte TEMPLETON. 

(District Court, S. D. New York. October 1(5, 1!)18.) 

Nos. M3-202 to M3-294. 

1. CONSTrrUTIONAL LAW <S=46(1) OoNSTITtfTIONALITY OF ACT NECESSITT OP 

Détermination. 

It is an alniost univerSal rule of tlie courts not to. décide constitution- 
al questions until tlie necessity for décision arises in tbe record before 
tbe court. , , 

2. HaEEAS OqRPUS <S=>27, 30(l)r-^FUNCTION OF Whit. 

Geiierally the writ of babeas corpus will not issue, unless tlie court 
under whose warrant the petitioner is hèld is without jurisdiction, and 
it cannot be used to correct errors. 

3. Habeas Corpus <S==>32 — Constitutionality of Statute. 

Petitiouers who refused, wlthout involîing the Fifth Amendaient, pro- 
tecting against self-lncriminatlon, to obey a subpœna duces tec-um, or to 
answer questions propounded to thenj in a grand jury investigation, un- 
der Act Cong. June;25, 1910, as amended by Act Aug. 1&, 1911, and Act 
Aug. 23, 15)12 (Comp. St. 1916, ^ 18S-198), of corrupt practices in a séna- 
torial pi-imary élection cannot, haVing been edmmitted for ' contempt, 
secure release on habeas coipus on the gi'ound that the statute was ua- 
constitutionali ■:,■.■ > , , ■ 

i©=3For otliRr cases see same topl'c &'KËY-NTJMl3BR in ail Key-Numbered DlgeétS & luflexes 
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Applications for habeas corpus by Frank W. Blair, Thomas P. Phil- 
lips, and Allan A. Templeton. Applications denied. 

Martin W. Littleton, of New York Citv, for petitioners. 

Francis G. Caffey, U. S. Atty., of New York City, S. R. Rush, Sp. 
Asst. Atty. Gen., of Omaha, Neb., and Oliver E. Pagan, of Washing- 
ton, D. G-, for the United States. 

HENRY D. CLAYTON, District Judge. Thèse three cases were 
argued together; each rests upon the same facts, and each présents 
the same questions of law. 

The facts, and they are not disputed, but appear of record, essen- 
tial to an understanding of the questions presented, are as follows: 
Blair, Phillips, and Templeton, résidents of the city of Détroit, in the 
State of Michigan, were each duly served with subpœnas at Détroit, 
requiring them to appear before the United States grand jury sitting 
in the Southern district of New York, at New York City. The sub- 
pœna to Blair, and the one to Templeton as well, was a subpoena duces 
tecum, requiring in the case of each of them that they produce before 
the grand jury certain records of the Trumaji H. Newberry séna- 
torial committee described in the subpœnas. 

The witnesses appeared separately before the grand jury in obédi- 
ence to the process and were duly sworn. Each witness separately 
was then asked certain preliminary questions as to his résidence, occu- 
pation, etc., and each was then asked questions touching the matter 
then before the grand jury, to wit, an inquiry among other things, 
concerning supposed violations of section 125 of the United States 
Criminal Code, Act M'arch 4, 1909, c. 321, 35 Stat. 1111 [Comp. St. 
1916, § 10295]), which relates to perjury; and the so-called fédéral 
Corrupt Practices Act (Act Cong. June 25, 1910, c. 392, 36 Stat. 822), 
as amended by Act Aug. 19, 1911, c. 33, 37 Stat. 25, and further 
amended by Act Aug. 23, 1912, c. 349, 37 Stat. 360 (U. S. Comp. St. 
1916, § 188). This act defines political committees, requires the keep- 
ing and filing of certain financial statements, limits the amount of mon- 
ey that may be expended by candidates for nomination and élection 
to the ofifices of Représentative and Senator in Congress, forbids cer- 
tain acts and promises by candidates and committees, and provides 
punishment for the violation of the act. The act also contains the 
f ollowing provision (section 8) : 

'•Every statement hereln required shall lie verifled by the oath or affirmation 
of the caudldate, taken before an oHicer authorized to admiiiister oaths ; and 
the depositing ot any sueh statement i» a regular postotfice, dlrected to the 
clerk of the House of Representative.s or to the secretary of the Senate, as the 
case may be, duly stamped and reglstered within the time reanired hereln 
shall be deemed a sufflclent flllng of any sucU statement under any of the 
provisions of this act" Comp. St. 1916, § 195. 

The inquiry before the grand jury, and about which the testimony 
of the witnesses was sought, had to do with the vérification in the 
Southern district of New York, and the filing of reports to the secre- 
tary of the United States Senate by Truman H. Newberry, a candi- 
263 F.— 51 
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date for the Republican nomination to the office of United States 
Senator at the primary élection held in and under the laws of the state 
of Michigan in August, 1918, which office is to be voted for at the 
gênerai élection in November, 1918. The witnesses were informed 
that this was the object of the grand jury investigation, that the pur- 
pose of the prosecution was not to charge them with any offense, and 
that, if the answers to the questions tended to incriminate or dégrade 
the witness, the law would not require them to answer. 

Each of the witnesses then refused to answer the questions asked 
concerning the matter under investigation on the grounds set out in 
a written statement read to and left with the grand jury in each ca,se. 
This written statement was to the effect that the reason ihey did not 
answer the questions was because the grand jury and the court were 
without any jurisdiction to inquire into the manner and method of 
the conduct of a campaign in Michigan for a party nomination, through 
the means of a primary élection, for United States Senator ; that said 
fédéral Corrupt Practices Act as amended is unconstitutional, and that 
no fédéral court or fédéral grand jury in any state has the constitu- 
tional authority to conduct an inquiry under said act regarding a pri- 
mary élection for the nomination of a United States Senator; and 
that they made their statements upon advice of counsel. The witnesses 
were thereupon each separately asked by counsel for the United States 
whether they refused to testify for the reason that so to do would in- 
criminate them, to which question each witness replied that he would 
make no other answer than a référence to the reasons for his refusai 
as set forth in the written statement read to and left with the grand 
jury. The witnesses Blair and Templeton also refused, for the same 
reasons, to produce the documents and papers called for in the sub- 
pœnas duces tecum served on them. 

On October 10, 1918, the grand jury presented the witnesses to the 
court, Judge Edward E. Cushman presiding, for contumacy in having 
refused to ansvver the questions. The court, after hearing the argu- 
ment of counsel for the petitioners, including the argument as to the 
unconstitutionality of the act, and also the argument of counsel for 
the United States, ordered the witnesses to go again before the grand 
jury and answer the questions. 

On October 11, 1918, the witnesses were called again before the 
grand jury, and counsel for the government again propounded the 
questions relating to the matter then before the grand jury. The wit- 
nesses each again, for the reasons stated by them when tihiey first ap- 
peared before the grand jury, dedined to answer the questions or to 
produce the documents and papers called for in the subpœnas duces 
tecum. Thereupon the matter and the witnesses were again presented 
by the grand jury to the court. 

The matter was heard by the court, Judge Cushman presiding, and 
he adjudged the witnesses in contempt for failure to answer, and re- 
manded them to the custody of the United States marshal, to be com- 
mitted to the Ludlow Street Jail until they should comply with the or- 
dei" of the court directing them to answer the questions asked by the 
grand jury. 
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The witnesses each now pétition the court for a writ of habeas cor- 
pus, and each allèges that he is unlawfully restrained of his liberty, 
and without due process of law, and in violation of the rights of pe- 
titioner secured to him under the Constitution of the United States. 
Each petitioner allèges that he is restrained solely under the authority 
of the order of the court of October 11, 1918, committing the peti- 
tioner to the custody of the marshal for an alleged contempt in re- 
fusing to answer certain questions propounded to him before and in 
the présence of the grand jury. The pétition in each case avers: 

"Petitioner is restrained of his liberty solely under and by vlrtue of sald 
order of commitment and not for any other cause or reason." 

Paragraph 11 of each of the pétitions allèges: 

"On information and belief: That the Congress of the United States has 
no jurisdlction to enact laws regulating, controlling, or in any nianner affect- 
ing the holding of prlmary élections for the nominations by polltical parties 
of candidates for the office of United States Senator to be voted for at suc- 
ceeding gênerai élections to fill said office, or regulating, afitecting or con- 
trolling in any manner the conduct of candidates for such nomination at said 
priraary élections. That neither the United States grand Jury nor the Dis- 
trict Court of the United States for the Southern District of New York has any 
power or authority to Inquire into the method or manner of holding priniary 
élections in the state of Mlchlgan or elsewhere, or to inquire into, Indict, or 
try any person for an alleged violation of said act of Congress, hereinbefore 
described, which attempts to regulate the conduct of candidates for the 
nomination for the office of United States Senator at such primary élections. 
That said act of Congress is unconstitntional and void, so far as it relates to 
prlmary élections, and that the arrest and détention of the petitioner is with- 
out due process of law and in violation of his constitutlonal rights. That 
under the facts hereinbefore set out petitioner was not guilty of contempt in 
refusing to answer the questions asked him before said grand jury, and that 
said court had no jurisdlction or power to adjudge petitioner guilty of con- 
tempt, and said order of commitment is null and void." 

[1] The application for the writ coming on to be heard, the United 
States moved to discharge and dismiss the writ of habeas corpus, and 
to recommit the petitioners to the custody of the marshal, for the 
reason and upon the ground that, under the facts and circumstances 
stated in the pétition and shown by the record, said writ, in légal ef- 
fect, is a writ of error. 

Counsel for petitioners has ably and earnestly urged that the act 
in question is unconstitutional, in so far as it relates to the sélection 
through primary élections of candidates for the office of United States 
Senator and the office of Représentative in Congress, and while it may 
be said that the government has not made satisfactory answer to his 
contention, yet this case, as will be seen, does not render it necessary 
to pass upon that question now. As was said by Mr. Justice Peckham 
in Baker v. Grice, 169 U. S. 284, 292, 18 Sup. Ct. 323, 326 (42 L. 
Ed. 748) : 

"It Is a matter of common occurrence — indeed, it is almost the undeviating 
rule of the courts, both state and fédéral — not to décide constitutlonal ques- 
tions until the neces.sity for such décision arises in the record before the 
court." 

The question in the instant case goes to the validity of the order 
adjudging the petitioners in contempt and committing them to jail 
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for their refusai to testify after having been directed so to do by the 
court. 

[2] The Suprême Court has repeatedly held that the hearing on 
habeas corpus is not in the nature of a writ of error, nor is it intended 
as a substitute for the functions of the trial court. Jurisdiction under 
the writ is confined to determining from the record vvhether the pe- 
titioner is deprived of his liberty without authority of law. Harlan 
V. McGourin, 218 U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 1101, 21 Ann. 
Cas. 849. As was said by Mr. Chief Justice Fuller, speaking for the 
Suprême Court in the case of In re Chapman, 156 U. S. 211, 215, 15 
Sup. Ct. 331, 332 (39 L. Ed. 401) : 

"The gênerai rnle is that the writ of habeas corpus will not issue unless 
the court, under whose warrant thé petitioner Is held, Is without .iurisdiction : 
and that It cannot be used. to correct errors [citing cases]. Ordinarily the writ 
wlU not lie where there is a remedy by writ of errer or appeal [citing cnses], 
yet in rare and exceptional cases it may be issued altliough such remedy 
exists. Ex parte Itoyall, 117 U. S. 211 [6 Sup. Ct. 734, ^i) L. Ed. 8ti8] ; New 
York V. Eno, 155 U. S. 8!) [15 Sup. Ct. 30, 3!) L. Ed. 80]." 

The case of Henry v. Henkel, 235 U. S. 219, 35 Sup. Ct. 54, 59 E. 
Ed. 203, decided by the Suprême Court in 1914, appears to the court 
to be décisive authority, under the circumstances of thèse cases, that 
the writs of habeas corpus should not be issued and the petitioners dis- 
charged from custody. In that case the petitioner, Henry, was sum- 
moned before the committee on banking and currency of the House of 
Représentatives of the United States, which committee, under a reso- 
lution of the House, was then investigating the financial affairs and 
activities of national banks and other corporations. He answered 
many of the questions asked by the committee, but declined to answer 
certain other questions, not because the answers would tend to in- 
criminate him, but because he "considered it dishonorable to reveal 
the names of his customers." He was reported to the House, and 
that body directed that the facts be laid before the grand jury for 
the District of Columbia. This was done, and Henry was indicted. 
He was arrested in New York, and when taken before the United 
States commissioner demanded an examination, and moved for his 
discharge upon the ground that the commissioner was without juris- 
diction, since it appeared on the face of the complaint that he was 
not charged with any offense against the United States. The com- 
missioner ordered him held for a removal warrant from the District 
Judge. Henry then applied to the District Judge for a writ of habeas 
corpus, and on the hearing introduced ail the testimony that had been 
submitted to the commissioner, and asked for his discharge on grounds 
similar to those presented to the committing magistrate. The District 
Judge discharged the writ and held the petitioner. An appeal was 
taken to the Suprême Court, where the same contentions were made 
in Henry's behalf, and the insistence was made that the resolution of 
the House of Représentatives did not authorize the inquiry in which 
Henry refused to testify; that the facts charged did not constitute an 
offense against the statute, or, if so, that the statute was void. Mr. 
Justice Lamar, speaking for the court, said (235 U. S. 227, 228, 35 
Sup. Ct. 56, 59 L. Ed. 203) : 
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"When a person vinder airest applieg for (Uselmrffe on wrlt ot habeas corpus 
the issue présente^ is whether he is unlan'fully restrained of hls llberty. liev. 
«tat. § 752 [Oomp. St. 1916, § 1280]. But tliere is no unlawful restraint wher© 
lie is held under a valid order of eommitment, so thut in strict logic the in- 
qulrj' might extend to the légal sufRciency of the order. In vievv, however, of 
the nature of the writ and of the charaeter of the détention under a war- 
rant, no hard and fast rule has been announced as to how far the court will 
go In passing upon questions raised in habeas corpus proceedings. In cases 
which involve a confliet of jurisdietion between state and fédéral authorities, 
or where the treaty riglits and obligations of the United States are involved, 
and in that class of cases polnted out in Ex parte Royal! , 117 V. S. 241 [6 
Sup. Ot. 734, 29 L. Ed. 8681, Ex parte I.ange, 18 Wall. 163 [21 K Ed. 872], 
New York v. Eno, 155 D. S. 80 fl5 Sup. Ot. 30, 39 L,. Ed. 80]. and In re Loney, 
134 U. S. 372 [10 Sup. Ct. 584, 33 L. Kd. 949], the court hearing the application 
will carefiilly inqulre Into any matter involving the legality of the détention 
and i-emand or diseharge as the faets may require. But, barring sueh ex- 
ceptlonal cases, the gênerai rule Is that, on such applications, the hearing 
should be conflned to the single question of juri.sdiction and even that will 
iiot be decided in every case in which it is raised. For othenvise the 'habeas 
corpus courts could ther€>by draw to themselves, in the first instance, the 
control of ail prosecutions in .state and fédéral courts.' To establish a gênerai 
rule that the courts on habeas corpus, and in advanee of trial, should déter- 
mine everj' jui'isdlctlonal question, would interfère with the administration 
of the criininal law and afford a means by which, with the existing right of 
appeal, delay could be seeured when the Constitution contemplâtes that there 
shall be a speedy trial, both in the interest of the publie and as a right to the 
défendant. 

"The question has been before this court in many cases^some on original ap- 
plitîation and others on writ of error ; in proceedings which began after arrcst 
and lK>fore eommitment ; after eommitment and before conviction ; after 
convi(Hion and before review. The applications were based on the ground oS 
the insufïiciency of the charge, the insufflciency of the évidence, or the un- 
constitutlonality of the statute, state or fédéral, on whieh the charge was 
based. In some of the cases the applicants hâve advanced the same argu- 
ments that are bore pressai, ineluding that of the hardship of being taken to 
a distant state for trial upon an indlctment alleged to be void. 

"But in ail thèse instances, and notwithstandlng the variety of forms in 
which the question lins been presented, the court, with the exceptions nanied, 
has nniformly held that the hearing on habeiis corpus is not in the nature of 
a writ of en-or nor is it intended as a substitute for the functions of tho 
trial court Manifestly, this is true as to disputed questions of fact, and it 
Is equally so as to disjiuted matters of law, whether they relate to the sufli- 
ciency of the indictnicnt or the validity of the statute on which the charge is 
based. Thèse and ail otlier controvorted matters of law and fact are for the 
deternihiation of the trial court. If the objections are sustained or if th<> 
defentlaiit is acquitte<l he will be discharged. If they are oven-uled and he is 
convleted he has hls right of review. Kaizo v. Henry, 211 IJ. S. 146, 148 129 
Sup. Ct. 41, 56 Jj. Ed. 1251. Tlie rule is the same whether he is eommitlcd 
for trial in a court within the district or lield under a warrant of renioval to 
anotlier state. He cannot, in either case, antlcipate the regular cour.se of 
proeeeding by alleging a want of inrisdiction and demanding a ruling thereon 
iu habeas corjJus prtx^eedings [citlng many cases]. 

"The last of thèse décisions (Ex parte Royall, 117 V. S. 241 [6 Sup. Ct. TM, 
29 L. Ed. 8681) is particularly In pttint, not only because of the npplicahility 
of its reasoning to the présent case, but becau.se of the fact that the writ 
was there denied even thongh the statute, on which the charge was based, 
was ultlmately held to be void. Royall v. Mrginia, 116 U. S. 572, 579, 583 [6 
Sup. Ct. 510, 29 L. Ed. 735]; Same v. Same, 121 U. S. 102, 104 [7 Sup. Ot. 
.826. 30 U Ed. 883] ; In re Royall, 125 U. S. 696 [8 Sup. Ot. 1392, 31 L. Ed. 
855]." 

[3] But tlie présent case is even stronger than the Henry Case, be- 
cause hère the question of the constitutionality of the act is sought to 
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be raîsed by a witness before the grand jury, and not by a défend- 
ant. Nor does the witness invoke the protection of the Fifth Amend- 
ment, which déclares that "no person * * * shall be compelled in 
any criminal case to be a witness against himself ." Unless the testi- 
,mony sought to be eliçited from the witness would tend to incriminate 
him and expose him to prosecution, he must answer the questions pro- 
pounded. Haie v. Henkel, 201 U. S. 43, 66, 26 Sup. Ct. 370, 50 L. 
UÛ: 652. Certainly, under the facts of thèse cases, the petitioners, the 
witnesses before the grand jury, cannot, as the sole ground for their 
refusai to answer the questions, be heard to say, after they hâve been 
advised of their rights and ordered by the court to answer the ques- 
tions, in justification of their failure to answer, that they had been ad- 
vised that the act, violations of which were being investigated by the 
igrand jury, is unconstitutional. They can only justify their refusai 
'to answer by showing that the answer s would incriminate them. As 
vsfas said by Mr. Justice McKenna in Nelson v. United States, 201 U. 
S. 92, 115, 26 Sup. Ct. 358, 365 (50 L. Ed. 673): 

• "Thèse writs of error d re not prosecuted by the parties in the original suit, 
but by witnesses, to review a judgment of eontempt against them for dis- 
•obeying orders to testify. Belng witnesses merely, it is not open to them to 
«iake objections to the testimony. Tlie tendeney or efCect of the testimony 

• * * Is no coneem of thelrs. The basis of their privilège is différent from 
that and entirely Personal. ♦ * * " 

That is, they are protected against self-incrimination. It cannot be 
doubted tha;t the décision of the Suprême Court in the Nelson Case 
would hâve been the same, had the witnesses based their refusai to 
testify on the ground of the unconstitutionality of the statute under 
which the investigation was being had. 

It is not alleged or claimed that there is any irregularity in the or- 
gfanization of the grand jury, and its legality is not questioned. 
^ Hère we hâve a légal grand jury, proceeding in a lawful and orderly 
manner to make certain investigations. Witnesses are legally sum- 
moned, appear, and are duly sworn. They are advised as to the mat- 
ter under investigation, the charge, and they are advised of their right 
to refuse to answer if the answers would tend to incriminate them. 
They do not claim any such privilège. The grand jury bas presented 
them; the court has heard the matter and ordered that they testify; 
, they hâve again ref used to testify for the same reasons, and were com- 
mitted for a eontempt. Under thèse facts there can be no doubt that 
the order of commitment is valid, and that the petitioners are not un- 
lawfuUy restrained of their liberty. 

It may not be inappropriate to say that the court does not doubt the 
statement made in the argument that the witnesses are reputable bank- 
ers and business men, and that to require them to bring to New York 
from Détroit, Mich., where they réside, the numerous books and pa- 
i)ers called for by the subpœnas duces tecum, would be to impose great 
■hardship «pon them. But this objection relates to the matter of in- 
convenience and hardship, to the wisdom or unwisdom of the acts o£ 
Çongress having to do with the régulation of primary élections under 
the laws of a state. That the act of Congress may visit inconvenience 
and hardship upon the citizens, and that the act of Congress may be 
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unwîse, suggest matters not to be dealt with by the courts. And, as 
I hâve held, the constitutionality of the act o£ Congress cannot be cbal-, 
lenged in this proceeding. I may say, also, that it is not my provincei 
to make the law of habeas corpus. I cannot add to nor can I subn 
tract from it. It is my duty to déclare the law goveming this trial as 
I find it. 

It results, from what has been said, that the writ of habeas corpus in 
each case must be dismissed and discharged, and each petitioner be re- 
manded to the custody of the marshal; and such order will accord^, 
ingly be entered. 



SWANN V. AUSTELL et al. 
(District Court, N. D. Georgla. Oetober 3, 1918.) 

1. Courts <S=>4S9(13) — Fédéral CoaBTS-^tmiSDicrioN. 

Whlle the fédéral court wlll not Interfère In the administration of 
estâtes of decedents, where It Is necessary for the court to interfère^ 
with the actual administration, etc., held, the necessary dlverslty of 
dtizenshlp and Jurlsdictlonal amount existing, that the fédéral court, 
could entertaln a suit looklng to the détermination of plaIntlEC's rlghts 
In the estate of a deceased person, where the management, eta, was not 
aiïected. 

2. WiLLs <g=»S02(2) — Election — Accelebation of Rehaindeb. 

Where a wldow renouneed the will, whlch gave her a llfe estate, etc., 
and was asslgned dower, held that, as the husband's will providing that 
children In belng at death of wlfe should talîe in remainder, etc., showed 
an Intention that only those of the testator's blood should talîe, ré- 
mainders in the dower cannot he deemed accelerated, so as to allow a 
spouse of a chlld dylng before the wldow to take. 

3. WiLLS i@=a853 — Acceleeation op Remainder. 

To work an accélération of a remainder, the partlcular estate as a- 
whole must terminate, and even then the accélération results only from 
the presumed Intent of the testator, and wlll not take place, If contrary 
to such Intent. > 

4. OouBTs <Êi=5365 — Pedebal Coubts — Statb Décisions. 

In detenninlng rlghts undcr a wlll, décisions of the courts of the state 
of the testator's résidence, wherein the property was located, are con-: 
trolling. 

6. JUDQMENT <S=3743(2) CONCLUSIVENESS — TiTLE TO IJAND. 

Where plalntiff clalmed property on the ground that, as testator^s' 
wldow renouneed the wlll and dower wa» asslgned, rematnders to' 
children were accelerated, held, that the record of a case to whieh tne 
heirs and eiecutors were parties, involving disposition of property In 
whlch the wldow would otherwise Uave had a llfe interest, was not admis- 
sible. 

In Equity. Bill by Alfred R. Swann against W. W. Austell, as exéc- 
uter, and others. Bill dismissed. 

Turner, Kennerly & Cate, of Knoxville, Tenn., and Andersen,, 
Rountree & Crenshaw, of Atlanta, Ga., for plaintiff. 

C. T., 1,. C. & J. h. Hopkins and King & Spalding, ail of Atlanta, 
Ga., for défendants. . 

$=3For otber cases ses sun« topic & KEY-NUMBBR In ail Key-Numbared Dlgest* A IndUM 
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NEWMAN, District Judge. Alfred Austell, Sr., a résident of 
iFulton coLinty, Ga., died on the 7th day of December, 1881, leaving a 
last will and testament dated February 1, 1878, which was duly pro- 
bated in the court of ordinary, Fulton county, Ga., at the January 
term, 1882. At the time of his death there survived him, as heirs at 
law, his widow, Mrs. Francina C. Austell, and his four children, W. 
W. Austell, Mrs. Leila Austell Thornton, Mrs. Janie Austell Swann, 
and Alfred Austell, Jr., between whom, by the terms of the will, his 
property was divided. 

After the prohate of said will, Mrs. Francina C. Austell, the widow, 
hled her pétitions in the superior courts of Fulton, Campbell, and 
Douglas counties, in cach of which property belonging to the estate of 
the deceased was located, objecting to the will and renouncing her 
rights thereunder, and praying tliat dower be set apart to her in lands 
and tenemcnts owned by the testator at the time of his death. 

Upon b.er application, filed in the superior court of Fulton county, 
a decrec was rendered on the 3d day of November, 1882, flxing the 
particular parcels of land which had been admeasured to her, and 
giving her as dower the home en Marietta street, and that part of the 
property known as the "Trout House lot," which was located on Une 
Street, now Edgewood avenue, which was described to bave approxi- 
mately 100 fcet frontage on North Pryor street and a like frontage on 
said Ivine street ; and upon the pétition filed in Campbell and Douglas 
counties, dower was also admeasured and decrees entered thereon, 
setting apart a part of the land in Campbell county, known as the 
"L,atham plantation," and a part of the land in Douglas county, known 
as the "Gorman plantation." Subsequently an agreement was entered 
into between ail parties at interest, under which the widow surrendered 
ail of her claim of dower in the Douglas county plantation, which 
had been specially dcvised by the testator to Alfred Austell, Jr., and 
was granted, in lieu thereof, the remainder of the Camphell county 
plantation, which had not already been set apart as dower. 

Immediately after the renunciation of the will and the taking of 
dower by the widow, the executors trled a bill in the superior court of 
Fulton county relating to the rights of the widow and the children in 
the "Trout House" property, under whidi a verdict and decree was 
rendered in November, 1886, referring in terms to the entire "Trout 
House lot," including that which had been theretofore set apart as dow- 
er, holding that the widow had no interest in this property, and that the 
executors should sell same at public auction and divide the proceeds 
arnong the four children. In pursuance of said decree. however, the 
executors sold only that part of the property referred to which was 
not set apart as dower ; that is, that part which f ronted on Decatur 
street and ran back along North Pryor street about 140 feet, to an 
alley which separated this part of the Trout House lot from that which 
had been set apart as dower. 

No question is made hère as to the residue of the estate, or any 
property belonging to the estate, except that set apart to the widow as 
her dower, as stated above. 

On April 9, 1893, Mrs. Janie Austell Swann, one of the children of 
the testator, died testate, bequeathing her entire estate, of every char- 
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acter, except certain unimportant devises and hequests, to her hus- 
band, James Swann. James Swann died in April, 1903, also leaving 
a will, hy which whatever interest he had acquired from his wife in 
and to any of the dower property was devised to his brother, Alfred 
R. Swann, who is the plaintiff hère. 

Mrs. Francina C. Austell, the widow, died in May, 1917, having 
held and enjoyed the dower lands up to the time of her death. Upon 
her death there still survived her three of the children of the testator, 
namely, W. W. Austell, Mrs. Leila A. Thornton, and Alfred Aus- 
tell, Jr. 

The contention hère is that, when Mrs. Austell, the widow, renounc- 
ed her right under the will and took dower, the rights of the remain- 
dermen under the Austell will were accelerated, and that fee-simple 
title at once vested in the remaindermen to the property as to which 
there was a remainder, when the particular estate was in Mrs. Austell. 
The further contention then is that Mrs. Janie Austell Swann, by the 
terms of the will, took, by accélération, a vested interest in the prop- 
erty in which the widow was given a life estate, which interest passed 
by her will to her husband, James Swann, who devised it to Alfred 
R. Swann, the plaintifif hère. 

The question of jurisdiction is raised in this case, on the ground 
that the estate is still being administered in the court of ordinary of 
Fulton county, and answers hâve been filed which make the ques- 
tions hereinafter discussed. 

[ 1 1 Of course, it is well understood that fédéral courts will net 
interfère in the administration of estâtes of decedents, where it is 
necessary for the court, through its oflicers, to lay its hands in any 
way upon the property, or to interfère with the actual administration 
of the estate. Where a case is made inter partes, the necessary diversi- 
ty of citizenship and the jurisdictional amount existing, a fédéral court 
can hear a case looking to the détermination of the rights of the plain- 
tiff in and to the property of the estate of a deceased person, without 
interfering in any way with the possession of the property or the 
management of the estate. I hâve reached the conclusion that a de- 
cree could be entered in this case determining the rights of the plain- 
tifif, in the event the court should agrée with him about the same, and 
should conclude that he is entitled to recover against the défendants 
on the case hère made by him. 

Mrs. Janie Austell Swann died in 1893, and James Swann, her hus- 
band, died in 1903, and both died testate, as stated above. 

[2-4] The question arising in this case is rather unusual, and quite 
interesting and important. The plaintifï claims an accélération of the 
remainder interest of Gen. Austell's children by reason of the widow 
renouncing her rights under the will and electing to take dower in the 
estate. He has brought to the attention of the court a niimber of 
authorities which he claims support his position that there was such 
an accélération in this case, and consequently that he has a one-fourth 
interest in the property, the title to which, it is contended, passed to 
Mrs. Swann, by reason of such accélération. 

Gen. Austell, by his will, disposed of the three pièces of property 
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which are for considération hère. One was the home place on Mari- 
etta Street, in Atlanta, Ga., one was what was called the "Trout House 
lot," fronting on Decatur street, and running back along North Pryor 
Street to Line street, and the third was a Campbell county farm, known 
as the Latham plantation. 
■ As to his home place he said this, in the first item of his will : 

"After the payment of ail my just debts, I give, bequeath and devise, to my 
beloved wife, Prancina, the dwelllng honse and lot, wliereon and whereln I 
now réside, whldi fronts on Marietta street in the city of Atlanta, in said 
count.y and state, being on the south side of said street, and is bounded on 
the west by the lot of the First Presbyterian Church of Atlanta, on the east by 
the lot of O. Kontz, exeept that portion of said lot whleh fronts on the rlght 
of way of the Western & Atlantic Kailroad, and extends back from said 
right of way to the back Une of said lot of said First Presbyterian Ohurch. 

"To hâve, hold, use, and occupy, as a home for her and our children for 
and during the natui-al llfe of my said wife, or untll she shall marry again. 

'"Upon the happening of either of which events said property shall go to 
and belong to my children that may be living at the time of the death or 
mariage of my said wife, share and share allke, or if any of my children shall 
bè' dead, at that time, leaving children surviving them, such last mentloned 
children shall take the share of their deceased parenfe. 

■ ''And I expressly devise and direct that the said dwelling house and lot 
shall not be incumbered by, or subjeot to the pa.vment of any debt or ûeois, 
.she, my said wife, may contraet, or any eontraots she may make, but shall 
remain, during her llfe, or widowhood, a secure and unmolested home and 
résidence for her and my said children, while they réside with her, and under 
her maternai oare and protection ; not meaning by tliis, however, that she 
shall be compelled to hâve any of our children llve with her, uuless she shall 
so, désire." 

The meaning of this item is very plain. The home place on Marietta 
street was to go to Mrs. Austell as a home for life, or widowhood, 
with remainder after her decease, or if she married, to their child or 
children then living — that is, living at the time of Mrs. Austell's death 
ùr marriage — or to the child or children of any deceased child or chil- 
<tren. 

■'Mrs. Austell renounced the will and elected to take dower, which 
\vas admeasured to her in the home place on Marietta street, the rear 
of the Trout House lot, that is, the part fronting on L,ine street, now 
Edgewood avenue, and running back along North Pryor street to an 
àlley, and also in and to the farm in Campbell county, known as the 
I,atham plantation. 

Gen. Austell disposed of the Trout House property in the second 
itè'm of his will, which, with the directions he gave as to this, is as 
f oUows : 

"It is my will and désire, and I hereby devise and direct that my executors 
lïereinafter named, shall not sell, during the llfe of my said wife, any of my 
ëtote houses, or other liouses, on the lot known, as the 'ïrout House' lot, on 
the corner of Decatur and Pryor streets, in said city of Atlanta, fronting on 
Decatur street one hnudred feet, more or less, and extending back at right 
'qingles with Decatur street, and on Pryor street, to Line street, but they may 
build, out of any funds that may coiue into their hands, if they deem it 
best, other store houses on the part of said lot adjolning the building known 
as the Austell corner. 

"I direct my said executors to coUect the rents of the storehouses, or other 
liouses. as may be on said 'Trout House' lot. and ont of the rents so collected, 
tb&t they pay my said wife the sum of two thousand dollars, payable iu 



SWANN V. AUSTELL 81i 

equal quarterly payinenfcs, for each and every yoar of ber natural lifo, 
whether she marries again or not. 

"And my executors are directed to take the receipt for the same froni 
herself alone and to pay it to no other person. 

"My executors are further directed, after paying my said wife the sum 
of money aforesaid, to divide the balance eqnally between my said children, 
and after the death of my said wife to sell tlie said store houses and lot 
and divide tlie proceeds of siich sale among my ehildren, share and share 
alike, tlie cliild or ehildren of any deceased child of mine to take the share of 
thelr deceased parent." 

The Latham plantation is disposed of in the ninth item of the will, 
which is as f ollows : 

"I further will and direct that ail the residue of my estate, of whatever 
kind or nature, whether real, Personal or mixed, not hereinbefore disposed of 
shall be sold, or eonverted into money, by my executors, at sueh time and 
place and under such circumstances, as they may deem best, by public sale, 
such reasonable notice of time and place of sale as they may deem best, to 
be glven by publication and the proceeds to be equally divided between my 
ehildren, share and share alike." 

It appears from this that no life estate vested in Mrs. Austell by 
the will except her life estate in the home place on Marietta street. 
Both as to the "Trout House" lot and as to the f arm in Campbell couri- 
ty, no life estate was created in any one. On the contrary, as to both 
of thèse places, the direction of the will was, first, as to the "Trout 
House" lot, that the rents should be collected and as much as $2,000 
annually paid to his wife, and, as to the Latham plantation, it was to 
be eonverted into money, at the discrétion of the executors, and the 
proceeds divided between his ehildren. So I am unable to see how 
the doctrine of accélération can aflfect at ail the property covered by 
thèse two items of the will. The only property hère to which his con- 
tention can apply, if it applies to that, is the home place on Marietta 
Street. 

In determining how far the doctrine of accélération of remainder 
interest applies to this place, let us get fîrst what was the intention of 
the testator as to this property. The Suprême Court of Georgia, in 
Toombs V. Spratlin, 127 Ga.762, 773, 57 S. E. 59, 60, says this: 

"To work an accélération of a remainder, the particular estate as a whole 
must terminate. And even then the accélération results, not from any artà"- 
trary rule, but from the presumed intent of the testator, and will not take 
place if contrary to his expressed Intent." 

The provision of the will as to this home place is: 

"Upon the happening of either of such events [that is, the death or mar- 
riage of Mrs. Austell] said property shall go to and belong to my ehildren 
that may be Uving at the time of the death or marriage of my said wlfë, 
share and share alike, or if any of my ehildren shall be dead, at that time, 
leaving ehildren surviving them, such last mentioned ehildren shall takie 
the share of their deceased parent." 

The tenth item of the will is as foUows: 

"In any item of my will, where a division of property is directed to be made, 
between my ehildren, I hei-eby déclare it to be my ^vill and désire that if any 
of my ehildren should be dead, at tlie time such division is to be made, leav- 
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ing any chlld or children surviviiig thein, that such surviving cliild or cliildren 
sliall take the portion of their deceasod parent. 

"And in the event any of my children shall die, before the division of any 
part or the whole of my estate, as provided for in this, my will, leavlng no 
issue, or surviving children, then it is niy will and désire that the portion 
of my estate that would hâve otherwise gone to such deceased child or 
children, shall be divlded between my other surviving child or children, share 
and share alike." 

The latter part of this item is the important part hère; that is, the 
portion which provides how the property shall go in the event any 
o£ his children should die leaving no child or children. It is perfectly 
clear from this, as to ail of his property, Gen. Austell desired, as to a 
certain portion of the estate, that same should be sold and divided as 
provided in the will, and, as to property which would become available 
for distribution upon the death of his wife, it should be similarly di- 
vided, that is, among his children, and, if any child should die leav- 
ing descendants, to the descendants of such child in lieu of the par- 
ent, and, if any of his children should die leaving no child or children, 
then tO' the other children. This provision by Gen. Austell as to his 
désire with référence to his property and his intention runs ail through 
the will and is too clear to be mistakable. 

Construing the clause in the will with référence to the home place 
in the light of the rule I hâve stated from the case of Tooipbs v. Sprat- 
lin, supra, in which the Suprême Court of the state has said that ac- 
célération results not from any "arbitrary rule," and will not take place 
contrary to the testator's express intent, it seems to me that the inten- 
tion of Gen. AusteU in this will is too plain to be questioned. Of 
course, it is a Georgia case, and Georgia property, and a Georgia ad- 
ministration, so that necessarily the views of the Suprême Court of the 
state are not only important and persuasive, but really controlling. 

The view that I take of this clause of Gen. Austell's will is, I think, 
strengthened by the décision of the Suprême Court of the state in 
two cases where this will was before the court. The first of thèse is 
the case of J. M. High & Co. v. Austell, 133 Ga. 427, 65 S. E. 884, 
and the other is the case of City of Atlanta v. Austell, 146 Ga. 456, 
91 S. E. 478. While not a great deal is shown as to what was decided 
in the report of the cases, from what seems to hâve been conceded by 
both counsel in their argument before this court, the question now be- 
fore this court was argued in one of those cases at least, and must 
hâve been considered by the court. 

Two other cases hâve been before the Suprême Court of Georgia 
in which this will was brought to the attention of the court. The first 
is the case of Swann v. Garrett, 71 Ga. 566, and the other is the case 
of Austell v. Swann, 74 Ga. 278. In the first case, Swann v. Garrett, 
I do not think it afïects the question hère, first, because the décision 
was made by a divided court ; and, second, because the décision wheth- 
er the fee in the property covered by the ninth item of this will vested 
at once in those who were to take under that item seems to me to be 
immaterial to a décision of the question then before the court, which 
was the distribution of the property covered by the ninth item of the 
will in kind, instead of by a sale of the property and a division of the 
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money arising from the sale. This is clearly borne out by an exam- 
ination of Judge Jackson's dissenting opinion, because his dissent is 
based upon entirely différent grounds ; that is, on the ground of wheth- 
er it is advisable to divide property in which an infant heir bas a share 
in kind between the heirs, or whether it should be sold and the pro- 
ceeds divided. That is ail that Judge Jackson refers to in his dissent- 
ing opinion, and does not seem to bave given any serions considération 
to the other question, as to whether or not the estate vested under the 
ninth item of the will, but simply refers to the question, apparently, of 
the advisability of selling, instead of a division of the property in kind. 

The case of Austell v. Swann, supra, it seems to me is wholly imma- 
terial to anything before this court. 

Counsel for the plaintiff hère relies upon a case decided in this court 
some years ago, the Case of Haslett, 116 Fed. 680. It is claimed that 
the rule adopted and announced by the court in that case would con- 
trol in their favor in this case. I do not think so. I think the Case 
of Haslett was an entirely différent case from this. Haslett evidently 
intended, by the deed he made, that title should vest in his children, be- 
cause he provided that his wife should be trustée for them during their 
minority, and should be authorized to sell, if necessary, and convey ti- 
tle to their remainder interest, as well as her own life estate. Gen. 
Austell evidently did not intend that his home should be molested in 
any way until after the death or possible marriage of his widow. He 
intended it to remain as a home for Mrs. Austell and such children as 
she might désire to live with her. 

Quite a number of authorities bave been cited by counsel for both 
sides in this case, and I bave gone through them ; but I do not see, in 
the view I take of the case, that a discussion of them by me would be 
essential in any way to a décision of the case. I concède the doctrine 
of accélération of remainder interests in proper cases, but I do not 
think it is applicable hère. I think the intention of Gen. Austell is 
too plain from this will to be ignored, and that should govern in its 
construction. 

[5] Objection is made to the admission in évidence of so much of 
the record as is available in the case of W. J. Garrett et al. v. Alfred 
Austell et al. The pleadings in the case are lost, but the verdict of the 
jury bas been obtained. It appears from what we hâve of the record 
that the executors were authorized to sell the front part of the Trout 
House property (that is, the Decatur street end), and divide the pro- 
ceeds among the children, ail being in life at that time, and it seems 
the property was sold under this decree. Apparently the verdict ap- 
plied to the whole of the Trout House property, but it is conceded by 
ail of the parties hère that it was a mistake, and was never intended 
to apply, and never was actually applied, to anything except the De- 
catur Street end of the lot. 

The decree seems to recognize what was undoubtedly true ; that is, 
that when Mrs. Austell had taken dower, and it had been admeasured 
to her in the property which bas been heretofore referred to, there was 
no longer any reason why the front part of the Trout House lot, which 
was unaffected by her dower, should not go to the children at once. 
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Mrs. Austell had no interest, after she took dower, in the rents of the 
fi'ont part of the lot, and, indeed, had no interest of any kind, so it 
was perfectly legitimate, ail parties being before the court, the execu- 
tors, apparently, and ail other parties at interest, that a verdict should 
be rendered and a decree enter ed, on a proper showing before the court 
that it was advantageous to sell the property and distribute the pro- 
ceeds, that a sale should be made. I do not see how this affects in 
any way whatever the question now before the court. 

Being entirely satisfied, after a thorough examination of this case 
and of the légal questions involved, that the plaintifï hère has no rights 
in and to any part of this estate, because Gen. Austell's intention is 
perfectly clear, and that is that the property was to go, in any event, 
to the children of his own blood, no decree can be rendered in the 
plaintifï's favor, a decree may be entered dismissing the bill, with costs. 



TJNITBD STATES ex rel. ROMAN v. RAUCH et al. 

(District Court, S. D. New York. September 18, 1918.) 
Oeetiobabi <g=4, 9 — Sélective Service Agi — Classificatiox — Review of 

BOABD. 

Certiorarl, whlch, under Rev. St. § 716 (Comp. St. 1916, § 12S9), a fédér- 
al court may Issue wherever appropriate, will not be issued to review 
classification by a local board under the Sélective Service Act, because it 
is an executive body, because there is no power in the court to substitute 
its opinion on a question of fact for that of the board, and because there 
Is remedy by habeas corpus, which is not a discretionary writ, as is cer- 
tlorari. 

Certiorari by the United States, on the relation of Isadore Roman, 
against Adolph Rauch and others, as members of the Local Board on 
Classification, under Sélective Service Act May 18, 1917, for Division 
No. 157, City of New York. Denied. 

Aaron A. Feinberg, of New York City, for relator. 

Francis G. Cafïey, U. S. Atty., of New York City, opposed. 

HOUGH, Circuit Judge (orally). The question presented by this rec- 
ord is purely one of law. Whether rightly or wrongly an actual writ of 
certiorari has issued, and to that writ a return has been made, ac- 
companied by an answer to the pétition for the writ. In the United 
States court the questions that are presented by such a record are per- 
haps in my humble opinion somewhat différent from what they would 
be or are in any and every state in the Union, because there is probably 
no state which has not enlarged, limited, or created judicial jurisdic- 
tion in the matter of certiorari by statute, which the United States has 
never donc, except in so far as certiorari is used substantially as a 
method of appeal from various tribunals to the Suprême Court of 
the United States under the act of 1891 (Act March 3, 1891, c. 517, § 
6, 26 Stat. 828 [Comp. St. 1916, § 1217]). 

The sole source of gênerai authority for the issuance and use of the 
writ of certiorari in the United States courts is section 716 of the Re- 

®3»S'or other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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vised Statutes (Comp. St. 1916, § 1239), which is still law. That sec- 
tion in substance gives to ail fédéral courts of record — the well-known 
courts at the time of the passage being the Suprême, the Circuit, and 
District Courts — the right to issue the usual writs wherever the same 
should be appropriate. In other words, we hâve to look to the history 
of the common law for whatever gênerai power in respect of certiorari 
we possess. I think it is rather curious that there are not more re- 
ported décisions and authorities on the subject, but there are enough 
and sufficiently récent for my purpose. I am frank to say that I was 
brought up, a considérable number of years ago now, to accept as final 
what was said, for example, in this respect by the Circuit Court of 
Appeals for the Third Circuit in Borden's Condensed Milk Co. v. 
Baker, 177 Fed. at page 911', 101 C. C. A. at page 191, where that court 
said: 

"It only remains to add that the writ of certiorari is not avallable in tne 
fédéral courts of law, except where it is necessary to be used In ald of their 
jurisdiction." 

That, until recently, I had supposed was the accepted doctrine, 
thought to be based on the ruling of the Suprême Court in the 
Vallandigham Case, 68 U. S. (1 Wall.) 243, 17 L. Ed. 589. But I doubt 
whether the view that the writ in the fédéral court is only auxiliary to 
some other head of jurisdiction can now be fully accepted. I think 
the language I am about to read has been repeated several times by the 
Suprême Court. I read from McClellan v. Carland, 217 U. S. at page 
278, 30 Sup. et. at page 503, 54 L. Ed. 762, where the court said : 

"I think thls writ [that is, the writ of certiorari] has not been issued as 
freely by this court as by the Court of Queen's Bench in England, and, prior 
to the act of * * * 1891, » * * had been ordinarily used as an auxil- 
iary process merely; yet, whenever the drcumstances imperatively demana 
that form of interposition, the writ may be allowed, as at common law, to 
correct excesses of jurisdiction and in furtherance of justice" 

— but without the slightest définition of what is meant by the expres- 
sion "in furtherance of justice." 

In my judgment this is the clearest remark on the subject that the 
Suprême Court has made, although since volume 217 the same lan- 
guage has been repeated several times. There can be no doubt that 
the writ of certiorari may, for instance, be granted hy this court as 
an accompaniment to a writ of habeas corpus; this would be an ex- 
ample of the certiorari in aid of the jurisdiction in habeas corpus. But 
in this case, according to the record that is before me, the writ of cer- 
tiorari is prayed for flatly as an original, independent process, upon the 
ground that it is an appropriate method of the District Court for ex- 
ercising supervision over the local board under the Sélective Draft 
Law. This attempt, in my judgment, suggests four points, as follows : 

First. Is any original certiorari a possible thing in the District Court 
where it is not used in aid of another jurisdiction? 

I do not find it necessary to record my opinion on this subject. I 
think it very doubtful. 

Second. The inquiry is, assuming that there is any right to issue the 
writ other than as auxiliary to the exercise of another jurisdiction, is 
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there anything in the nature of the body or board proceeded against to 
forbid the exercise of such jurisdiction? 

Hère I may say that I do not think that anything in the décision of 
our Circuit Court of Appeals in Angélus v. Sullivan, 246 Fed. 54, 158 
C. C. A. 280, deals with this subject. It was there said that in some 
appropriate manner the District Court might correct the local board; 
but I am not concerned about that. I am only concerned with the ques- 
tion whether the independent writ of certiorari is an appropriate meth- 
od of exercising such supervision. In my judgment it is not a suitable 
method of proceeding against a local board created by the Sélective 
Service Law (Act May 18, 1917, c. 15, 40 Stat. 76), and it is not for a 
reason which, with very abundant citations of authority, is set forth 
in the text-books as f ollows : 

"In order to use the writ of certiorari, the question souglit to be ralsed 
by the writ must relate to a judicial function. What is a judicial functlon," 
says the writer, "does not dépend solely upon the mental opération by which 
it is performed or the importance of the act; regard must be had to the or- 
ganic law and to tire division of the powers of government. It is not enough 
to malie a function judicial that it requires discussion, délibération, thought, 
and judgment ; it must be the exercise of discrétion and judgment within that 
subdivision of the sovereign power which belongs to the judiciary or at least 
which does not belong to the législative or executive departments." 

In my judgment, it is perfectly true that the action of a local board 
in passing upon a question of fact as to whether a man is a citizen or an 
alien nondeclarant or an alien déclarant is, after a fashion of speech, 
a judicial act. But that phrase is inaccurate. It is not an act which is 
within the power, function, or nature of the judicial department of any 
country; it is a function of the executive department; it is so by its 
nature, and it is so by the act of Congress. 

But, even if I am in error about that, then the whole line of décisions 
growing out of the Chinese Exclusion Acts and the Immigration L,aws 
are applicable. By those several statutes the power of ascertaining any 
questions of fact with regard to persons who were in or desired to 
enter this country was committed to administrative boards, and it bas 
been uniformly held, not on certiorari, but on habeas corpus under the 
Immigration Law, and on appeal from the commissioners under the 
Chinese Exclusion Act, that it was perfectly proper for Congress to put 
this inquiry as to facts absolutely and conclusively in the hands of the 
executive to the exclusion of the judiciary. The lower courts bave held 
that, where no facts appear supporting the executive conclusions, error 
of law was committed. That I apprehend is the point made hère by 
the relator. 

Assuming that that is the point, I do not think it advances the mat- 
ter of jurisdiction, because I am inclined to hold and do hold that at 
common law — and it is by the common law that this matter must he de- 
cided — the writ of certiorari is ineffective to investigate any question 
of fact ; the return is taken for absolute verity. Every pétition in this 
case shows complète jurisdiction in the local board, and what is com- 
plained of is only a finding of fact on évidence which (like ail évidence) 
includes the demeanor, behavior, and apparent credibility of witnesses. 

The third thought suggested hy this record is really a variant of the 
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second. Does this pétition, plus the record, présent any matter that is 
reviewable by certiorari, assuming that process to be applicable as 
against an executive board ? I think this is substantially the same ques- 
tion as the second. 

The fourth and last thotight suggested is this : A writ of certiorari 
is by ail the authorities and by the whole history of the common law 
a matter of last resort. This remark does not apply to a statutory writ. 
I am speaking about the common-law or customary writ in saying that 
it is applied when nothing else will do. It is an extraordinary writ; 
it is only justifîed when there is no other method of procuring justice to 
be donc. 

Is this such a case ; that is, one of last resort? What is wanted now 
is but the transfer of a name from one list to another. Roman is not 
under any duress ; he is not a soldier ; he is not called for service ; his 
status has not yet been changed. It is true he feels himself incon- 
venienced, because he is more likely to be called for service out of class 
1 than out of class 5. If there is illegality in holding him to service, 
it can be shown on habeas corpus ; but as the matter stands to-day the 
rule applies that the writ is discretionary and not of right; in this 
respect it wholly differs from a habeas corpus. Therefore, if I assumed 
or held, first, that there was clear power in the District Court to use 
a writ of certiorari as independent and original process ; second, that 
such original process might be directed against an executive board ; 
and, third, that this particular board had probably erred in a matter of 
law — I should décline to issue the writ as a matter of discrétion. 

In conclusion, it is held that no opinion is expressed as to the gênerai 
right of the District Court to issue independent writs of certiorari for 
any purpose other than to test jurisdiction ; second, that there is no 
jurisdiction to issue such a writ against a local board created by the 
sélective draft statute, because it is an executive body; third, there 
is nothing in this record to show any error on the part of the board 
for division No. 157, except one of fact, and there is no power in this 
court to substitute its own opinion upon a question of fact for that of 
said local board ; and, fourth, because under the circumstances shown 
the writ should be denied as a matter of discrétion. 



Ex parte JIIKELL. 
(District Court, E. D. South Carolina. Oetober 29, 1918.) 

1. Habeas Corpus <g=5l, 53 — Natuke — I'ktixion — Sufficiency. 

The wiit of habeas corpus is of the lilghest remédiai character, intended 
to suininarily protect the liljerty of tlie citizen from uulawful détention, 
and the pétition is of informai cliaractor; a simple application, statlng 
that the party is unla^^■fully contnied, being in most cases sufllcient. 

2. Habeas Corpus <S=>53 — Petitio.x — Sufiiciency. 

A pétition for hal)eas corpus, statlng that petitioner was unlawfully and 
wrongfnlly confined under order of the commander of a military camp, 
etc., held sufficlent. 

^=3For other cases sec same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
253 F.— 52 
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5. Statutes ®=>219 — Construction bt Seceetabt of Wab. 

The cotistructlon plaeed by the Secretary o( War on article 2, Articles 
of War (Rev. St § 1342, as ameaded by Act Aug. 29, 1916 [Comp. St. 1916, 
§ 2308a]), Is not concluslve ; but the construction, is for the courts speciaJ.- 
ly, in so far as It affecta the relations between the armles and civillan 
population. 

4. Wab ©=532 — Miutaby Law — Oivilian Employés — "In the Field." 

A cMUan stenographer, employed as a derk durlng war at a camp or 
cantonment In the United States, Is not gubject to mtlltary law, under ar- 
ticle 2, Articles of War (Rev. St § 1342, as amended by Act Aug. 29, 1910 
[Comp. St. 1916, $ 2308a]), for he Is not serving with an army in the field, 
there belngi no hostilltles in the United States; and this is true, desplte 
the language of Act April 16, 1918. 
[Ed. Note. — For other définitions, see Words and Phrases, In the Fleld.] 

Application by William E. Mikell for habeas corpus. On ruie to 
show cause. Application granted, and writ issued. 

H. N. Edmunds, of Columbia, S. C, for petitioner. 

Wm. L. Martin, Capt. F. A., Judge Advocate, M. J. Dougherty, 2d 
Ivieut. F. A., Asst. Judge Advocate, and J. Waties Waring, of Charles- 
ton, S. C, Asst. U. S. Atty., for Maj. Hines. 

SMITH, District Judge. In this matter an application was pre- 
sented on behalf of the petitioner, William E. Mikell, on the lOth of 
October, 1918, stating that he was unlawfuUy and wrongfully con- 
fined in imprisonment under the orders of the commanding officer of 
Camp Jackson, near Columbia, in this district, of which camp the 
commanding officer was Brig. Gen. Robert M. Danford, and that the 
police department was in charge of Maj. P. H. Hines, under whose 
particular charge the applicant was. 

On reading the pétition, it appeared to the court that the better prac- 
tice would be, in lieu of issuing a writ nisi at this time, to issue a 
rule, so it might appear whether the case was a proper one in which 
a writ should issue, without going to the expense at this time of hav- 
ing the applicant transported from the place of his confinement, and 
brought before the judge, in the city of Charleston, S. C. 

An order to show cause was thereupon issued on the lOth day of 
October instant, requiring Brig. Gen. Robert M. Danford, in command 
at Camp Jackson, or Maj. F. H. Hines, in command of the police de- 
partment of the camp wherein the applicant alleged that he was un- 
lawfuUy cocnfined, to show cause before the court on the 19th day of 
October, 1918, at 12 o'clock m., why a writ of peremptory habeas cor- 
pus should not issue forthwith from this court. 

This rule and a copy of the application were duly served, and on 
the 19th day of October, at the appointed hour, Maj. F. H. Hines, as 
the party having possession of the body of the applicant, appeared be- 
fore the court, and filed a demurrer, and return, and the cause was 
thereupon heard fully; counsel appearing both for the applicant and 
for the respondent, Maj. Hines. 

[1] The demurrer interposed is hereby overruled. The pétition for 
a writ of habeas corpus has always been of an informai character. 

^EsFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered DleesU & Indexée 
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The writ of habeas corpus is a writ of the highest remédiai kind, in- 
tended to summarily protect the Uberty of the citizen from unlawful 
détention ; and a simple appHcation to the court, stating that the party 
is unlawfully confined, is in most cases sufficient. 

[2] The pétition in this case, in the opinion of the court, was am- 
ple to advise the respondents that the petitioner claimed that they had 
him in their physical possession and were unlawfully detaining him, 
and for the circumstances of this case that would seem to be sufficient. 
It appears from the admitted facts of the return of Maj. Hines and 
the statements made in open court, agreed to by the counsel for both 
sides, that the applicant, William E. Mikell, is not and never has been 
in the actual military service of the United States. 

[3, 4] It appears that on July 22, 1917, he was employed by the 
military authorities at Camp Jackson, Columbia, S. C., in the capacity 
of a stenographer. Thereafter, about March, 1918, upon his applica- 
tion, he was employed by the constructing quartermaster of Camp 
Jackson in the position of field auditor. The scope of that employ- 
ment was that he was to audit or check up the vouchers and accounts 
of a contractor, or contractors, engaged in the construction of work of 
a constructive kind, at Camp Jackson. On September 25, 1918, he 
was discharged from the employment of the government, and arrested 
by the military authorities on charges that he had rendered false and 
fraudulent claims against the United States, or connived and coUuded 
with the rendering of false and fraudulent claims against the United 
States. Thereupon, by the military authorities, he was arrested and 
placed in confinement in the military prison stockade at Camp Jack- 
son, and the said authorities refused to release him, and propose to 
try him by court-martial. 

The question therefore is: Is he subject to trial by court-martial, 
or is he entitled to a trial in the courts of the land of compétent juris- 
diction for any crime that he may hâve committed? The contention 
of the counsel for the respondents is that he is subject to the jurisdic- 
tion of the military authorities and trial by court-martial. 

This is based upon the language of section 1342 of the United States 
Revised Statutes, as amended by Act August 29, 1916, c. 418, § 3 
(Comp. St. 1916, § 2308a), declaring what shall be the Articles of War, 
at ail times and in ail places governing the armies of the United States 
(39 Statutes at Large, p. 650). Article 2 of the Articles of War there- 
by enacted refers to persons subject to military law; and subdivision 
(d) of that article is as f oUows : 

"Ail retainers to the camp and ail persons accompanylng or serving with the 
armies of the United States without the territorial .iurisdiction of the United 
States, aud in tlme of war ail such retainei-s and pei'song accompanylng or 
serving with the armies of the United States In the field, both within and 
without the territorial juilsdiction of the, United States, though not otherwlse 
subject to thèse articles." 

The position of the counsel for the respondents is that William E. 
Mikell is a person serving with the armies of the United States "in 
the field," and as such is subject to military law. For this respond- 
ents cite the construction claimed to hâve been put upon this clause 
by the Secretary of War, and maintain that such construction is con- 
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clusive. Such a contention could not be admitted by this court for a 
moment. The construction of the meaning of a statute of Congress 
is for the courts of the land, especially in so far as it affects the rela- 
tion of the armies of the United States, with the rest of the people of 
the United States. The construction of the Secretary of War may 
be held as applicable in ail matters among persons controlled by the 
Articles of War, or régulations thereunder, within the scope of the 
authority given him; perhaps it may be said, also, in matters where 
third persons are concerned, where the matter is limited to the ques- 
tion of what is the rule under the Articles of War among persons 
admittedly subject to the Articles of War. In ail matters, however, 
pertaining to the people at large and to the effect of the language con- 
tained in the statute with relation to people who are not admittedly sub- 
ject to military law, any construction put by the Secretary of War on 
the statute has no more effect than the opinion or the construction 
given by an individual. It may be persuasive in argument to the court 
as the construction given by a person acquainted with the subject, but 
it has no controlling effect whatsoever. 

Were the authority given to the Président himself to make rules 
and régulations upon any subject, he might conclusively construe bis 
own rules and régulations; but the question whether the subject-mat- 
ter was within the scope of bis authority, or subject to his rules and 
régulations, would still be a judicial one. Under the Constitution of 
the United States, the departments are wholly distinct, and the question 
as to what is the law is a distinctively judicial one. 

The construction of the language of an act of Congress is for the 
courts of law, and where a lower court may err in its construction, 
this is to be corrected by an appeal to the higher. Were it otherwise, 
the mère construction of the Secretary of War might render the pro- 
visions of the Articles of War applicable to the entire people of the 
United States, upon the theory that his construction is to govern. 

The question, thus, for the court to détermine upon this investiga- 
tion, is whether William E. Mikell is, under the language of ihe stat- 
ute in subdivision (d), just quoted, a person subject to military law, 
and therefore to be tried by court-martial. This is to be ascertained 
by the ordinary rules of construction, adopted and f ollowed by courts 
of compétent jurisdiction ; and a glance at the language of the article 
will show that practically the whole question dépends upon the mean- 
ing of the words "in the field" ; that is to say, whether "in the field" 
means in the field of war or hostilities, or whether it means anywhere 
in the United States, at which there may be a military camp or post 
of the armies of the United States. 

An examination of the language of this subdivision alone is in- 
structive. The first clause covers a period when the country may be 
at peace. It provides that ail retainers to the camp and ail persons 
accompanying or serving with the armies of the United States with- 
out the territorial jurisdiction of the United States shall be subject 
to the Articles of War. Then comes the next clause, which is lim- 
ited to a period when the country may be at war, and déclares that 
in time of war ail such retainers and persons accompanying or serving 
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with the armies of the United States "in the field," both within and 
without the territorial jurisdiction of the United States, are subject 
to those articles. 

There is no doubt that the présent is a time when this country is at 
war. Now, is a camp or cantonment of the United States, within 
the State of South Carolina, a place where the armies can be said to be 
"in the field"? 

The ordinary meaning of the words "field," or "in the field," with 
regard to military opérations, mean in the actual field of opérations 
against the enemy ; not necessarily the immédiate battle front, nor 
necessarily the immédiate field of battle, but the field of opérations, 
so to say; the field of war; the territory so closely connected with 
the absolute struggle with the enemy that it is a part of the field of 
contest. 

The word "field" is sometimes figuratively and poetically used to 
mean the actual struggle itself ; as you would say, a man exerted him- 
self stoutly "in the field," which would mean that he did so in the actual 
conflict. It is sometimes used, also, to dénote the wider sphère or area 
of strategy, where you speak of "strategy of the field," but always in 
connection with scme direct antagonistic efifort against the adversary. 
It would never be used ordinarily, so to say, to mean the territory of 
either warring party, whoUy and entirely removed from the scène of 
hostilities. The British armies in South Africa during the Boer war 
were trained and prepared in Great Britain, but, whilst in préparation 
in Great Britain, no one would hâve spoken of them as "in the field." 

In case of internecine conflict, such as the late War between the 
States, or of an armed rébellion, then there might be an actual field of 
combat, or of hostile opérations, within the territorial jurisdiction of 
the United States and in such case, as to ail persons serving with the 
armies of the United States, within its territorial jurisdiction, in close 
enough contiguity to its armies to be a part of the gênerai war opéra- 
tions, they might be said to be serving in the field. 

Even, however, within the territorial jurisdiction of the United 
States, it has never been maintained that during the War between the 
States, when the battle field extended from Virginia to Louisiana, 
a person on the Pacific Slope could be said to be serving "in the field." 
To so hold would be to mean that the entire United States — that is to 
say, its entire territorial jurisdiction — was "in the field," for camps 
and cantonments may be scattered over the entire United States. 

The opérations of furnishing to and serving in those camps are co- 
extensive with the territorial limits of the United States. A train 
full of soldiers may leave a distant point in Idaho or Montana for a 
training camp in Maine or Florida. Is the engineer or the trainmen 
who conduct that train in the position of persons or retainers serving 
"in the field" ? Manif estly not. 

The court cannot but hold the conclusion unreasonable that, with 
a battle front 3,000 miles away, separated by an immense océan from 
the United States, with peace within ail the territorial limits of the 
United States, with martial law nowhere prevailing therein, and with 
ail of tha courts of the country open for the administration of public 
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justice, ail people in any way connectée! with or doîng work for a 
military officiai or camp of the United States in this country may be 
claimed to be serving "in the field." 

For the construction of the language of the act of August, 1916, 
as presumptively furnishing a guide to the court as a statute passed 
in pari materia, référence is made by counsel for respondents to Act 
April 16, 1918, c. 53, entitled "An act to provide quarters or commu- 
tation thereof to commissioned officers in certain cases." This last 
act would not strictly be an act in pari materia, as to aid in the con- 
struction of the words "in the field." The act of August, 1916, is one 
which régulâtes the relations of citizens generally with regard to the 
Articles of War. The act of April, 1918, was simply to make suitable 
provision for offîcers by allowing certain commutations. Even so, the 
language leaves the matter whoUy unaffected. The last act reads : 

"During the présent emergency every commissioned oflicer of the army of tha 
United States, on duty in tlie field, or on active duty without the territorial 
iurlsdictlon of the United States, who maintalns a place of abode for a wife, 
child, or dépendent parent," etc. 

It is at least ambiguous whether the words "in the field" there are 
not to be used in connection with the words "or on active duty," so 
as to mean in the field within the territorial jurisdiction of the United 
States, or in the field, which now imports being without the United 
States as well as being on active duty (although not in the field) with- 
out the United States. In the printed copy of the statute, there is no 
comma af ter the words "or on active duty" ; so it may be said this is 
ambiguous, but in any event it would leave it as it stood before. It 
is definite neither way. 

This act, as quoted by respondents in their brief filed, appears to be 
quoted erroneously, as it has the words "on active duty within the ter- 
ritorial jurisdiction of the United States" ; whereas the printed stat- 
ute has it "without the territorial jurisdiction of the United States." 

The respondents further cite and rely upon the case of Ex parte 
Gerlach (D. C.) ,247 Fed. 616. In that case, Gerlach, an employé 
of the United States Shipping Board, went to Europe as mate 
on the steamship McClellan, a vessel in use as a military trans- 
port. He was discharged in Europe and sent back on the vessel El 
Occidente, an army transport, to New York, but volunteered to stand 
watch and for several days did this, but finally refused to continue. 
For this disobedience to the order of the army officer in command 
of the transport, he was tried by court-martial and sentenced to five 
years' imprisonment. 

In the first place, the Gerlach Case was very différent in the facts 
from this case. Gerlach was on the ship, which was a ship of the Unit- 
ed States, in. command of an officer of the United States, and had vol- 
unteered to act in the performance of military service of a naval char- 
acter while on board of that ship. In the présent case, the applicant, 
Mikell, is admittedly a civilian. He has never occupied any military 
position, or expressly entered into any military service. The duty he 
was performingwas of a purely civil character. He was simply acting 
as an auditing clerk to check up the vouchers and accounts of a civilian 
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contractor, who was employer! by tlie governinent to do construction 
work. He was no more in the military service than was the contractor 
who might be employed to do the construction work. He was work- 
ing for the United States, perhaps ; but bis connection with the mil- 
itary forces of the United States was only under the military depart- 
ment of the United States, which was used in this construction work 
by the government for the purpose of attending to the supervision of 
that construction and the disbursement of the moneys to be paid 
for it. 

The military department was acting on behalf of the government for 
this purpose only as an agent, and the constructive work itself was net 
necessarily of a military character, although intended for the military 
purposes of an encampment character. 

In the présent case, martial law bas not been proclaimed, ail the 
courts of the country are open, the field of actual war is thousands of 
miles removed from this district, and peace prevails wholly within the 
territorial jurisdiction of the United States. There is miHtary prépara- 
tion there, but no military conflict. 

Furthermore, upon considération of the Gerlach Case, the captain 
of the ship would, if necessary, under gênerai maritime law, bave been 
authorized to require the services of Gerlach to save the ship, for such 
service as he could reasonably perform. In exigencies threatening the 
destruction of a ship, every one on board is subject to the master's 
discipline and orders, and must obey ; and if the exigency requires it, 
the vessel being within the area of submarine menace, and a watch be- 
ing necessary for its préservation, the master in command of the ves- 
sel might hâve required the services of Gerlach, and bave punished 
him for disobedience. 

It appears, however, from the report of the case, that he was not 
punished for thèse reasons, but he was undertaken to be tried by a 
court-martial, and was punished as a person accompanying or serving 
with the armies of the United States, in the field, upon the ground that 
the words "in the field" do not ref er to land only, but to any place, on 
land or water, apart from permanent cantonments or fortifications, 
where military opérations are being conducted ; that in this case Ger- 
lach was on an army transport and péril from submarines existed when 
he ref used to stand watch ; that the captain in charge of the vessel had, 
in the opinion of the court, the right to call upon ail persons on board, 
to protect the transport in any way that seemed best, in view of the 
danger. As to this last, that would seem to be entirely the case that 
the captain of the transport had the right to call upon ail persons on 
board to protect the transport in any way that would seem best, in view 
of the danger; but that would not follow from the fact that Gerlach 
was subject to the Articles of War, but from the gênerai maritime law. 

The circumstances in the Gerlach Case are very much stronger than 
the présent, but even in that case, as a matter of reasoning, this court 
is not prepared to say that it would regard the reasoning or the resuit 
of that case as controUing. 

Under ail the circumstances of the présent case, it appears tp the 
court that the applicant, William E. Mikell, is not a person serving 
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with the armies of the United States "in the field," within the ternis 
and scope of the act of August 29, 1916; nor is he subject to trial by 
conrt-martial for the crime that he is alleged to hâve committed. That 
crime is one under the laws of the United States, for which he could 
be tried in the civil tribunals of the United States, and there is no rea- 
son why he should not be there tried. 

It is therefore ordered and adjudged that the return to the rule to 
show cause in this case is insufficient, and it is overruled. It is further 
ordered and adjudged that a v^rrit of peremptory habeas corpus do 
forthvirith issue from this court, directing the respondent Maj. F. H. 
Hines to hâve and produce the body of William E. Mikell before this 
court, in Charleston, at the United States courthouse, on the 4th day of 
November, 1918, at 12 m., then to be released and discharged from 
military confinement without day, unless good cause be on that date 
and time to the contrary shown to the court. 



SMYTIIE V. INHABITANTS OF NEW PROVIDENCE TP. 

SAMMIS V. SAME. 

(District Court, D. New Jersey. Oetober 28, 1018.) 

1. Limitation of Actions <g=>22(5) — Stattjte Applicable — Action on In- 

TERJ5ST Coupons. 

Actions ïipon interest coupons attaehed to nesotiable bonds are gov- 
erned by the statute of limitations applicable to the bonds to which they 
are, or were, attaehed, exeept that limitation begins to run from the 
maturlty of the coupon, and not of the bond. 

2. Limitation oe Actions <S:=334(1) — Action on Mi'nicipal Bonds. 

Tlie mile that a gênerai statute of limitations does not apply to an 
action on a liability created by statute is limited to cases where the 
liability rests direetly upon a statute, and not on any oontraet of the 
parties, and is not applicable to an action on municipal bonds, althougli 
issued imder statutory authority. 

3. IjImitation of Actions <®=348(6) — Accrual of Right op Action — Action 

ON Municipal Bonds. 

The rnle that, where municipal bonds are payable from a partleular 
fund to be cresited by the debtor, limitation does not begin to run 
ngainst an action thereon untll the fund has been provlded, does not 
apply to bonds payable by gênerai taxation, although the statute requires 
the création of a sinking fund. 

4. Limitation op Actions ■®=»22(7) — Bonds — Effect of Omission or Seals — 

"Sealed Instruments." 

Municipal bonds, which the statute, under authority of which they were 
issued, required should be under the seals of those directed to exécute 
them on behalf of the municipality, and which recite that such seals 
were afflxed, although in fact they were not, being valld, notwithstandlng 
the omission, are, for the purpose of the application of the statute of 
limitations, "sealed instruments." 

[Ed. Note. — For other définitions, see Words and Phi'ases, First and 
Second Séries, Sealed Instrument.] 

At Law. Actions by Roland M. Smythe and by Elinor G. Sammis 
against the Inhabitants of the Township of New Providence. On de- 
murrers to twelfth, thirteenth, sixteenth, and seventeenth pleas in 

(gssPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the Smythe suit, and to twelfth, thirteenth, and sixteenth pleas in the 
Sainmis suit. Sustained in part, and overruled in part. 

Erwin & Erwin, of Jersey City, N. J., and Albert Massey and Carroll 
Sprigg, both of New Yorlt City, for plaintiffs. 

McCarter & English, of Newark, N. ]., for défendant. 

HAIGHT, District Judge. The main questions raised by the de- 
murrers are: (1) Whether any of the provisions of the New Jersey 
statute of Hmitations (3 Comp. Stat. p. 3162 et seq.) are applicable to 
thèse suits ; and (2) if so, whether it is the first or the sixth section 
thereof, or both. In reaching a solution of thèse, certain suhsidiary 
questions arise, which will appear as they are hereafter discussed. 

[1] 1. As it is sought to recover both the amount due on the bonds 
and the coupons attached thereto, a primary question arises — whether 
the statute of limitations affects the suits, so far as the coupons are 
concerned, differently than it does so far as the bonds are concerned. 
It bas been settled by a line of décisions of the United States Suprême 
Court that, as respects the usual statutes of limitations, ordinary inter- 
est coupons (such as those upon whicli this suit is partly based), at- 
tached to negotiable bonds, are to be conaidercd as the same grade 
of contract as the bonds, or, in other words, that the same provision 
of the statute of limitations as is applicable to the bonds is applicable 
■to the coupons, except that the statute begins to run from the date of 
the maturiVy of the coupons, respectively, and not from the date of 
the maturity of the bonds to which they hâve been respectively at- 
tached, and this irrespective of whether the coupons bave been de- 
tached from the bonds or remain attached thereto. City v. Lamson. 
9 Wall. 477, 483, 19 h. Ed. 725 ; Lcxington v. Butler, 14 Wall. 282, 
296, 20 L. Ed. 809; Clark v. lowa City, 20 Wall. 583, 586, 22 L. Ed. 
427; Amy v. Dubuque, 98 U. S. 470, 25 E- Ed. 228; Koshkonong v. 
Burton, 104 U. S. 668, 673, 26 L. Ed. 886. 

The contention of counsel for the défendant that the case last cited 
has varied the rule clearly announced in the preceding cases — that cou- 
pons are controlled by the same statute of limitations as the bonds 
to vi'hich they were or are attached — is based on a misapprehension of 
what was held in that case. It was specifically stated by Mr. Justice 
Harlan, on page 673 of 104 U. S. (26 L. Ed. 886), that, at the t'ime of 
the passage of an act of 1872 (which limited actions on municipal 
bonds and coupons to six years after they became due, respectively), 
the suit as respects the coupons was not barred, because 20 years (the 
time limited in the previous statute for beginning actions on sealed 
instruments) had not then expired. The action on certain of the cou- 
pons was held to he barred solely by virtue of the act of 1872. It 
follows, therefore, that, if either of the before-mentioned provisions 
of the New Jersey statute of limitations is applicable to the bonds, the 
same provision applies to the coupons ; that, if neither is applicable 
to the bonds, neither applies to the coupons ; and that the times when 
the statute begins to run against the coupons are the dates that they 
matured or were payable, respectively. 
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[2] 2. It is insisted by the plaintiff that neither of the before-men- 
tioned provisions of the statute of limitations is applicable to thèse 
snits, for two reasons. It is first urged that thèse suits are based on 
a liability created by statute, and consequently that the statute of lim- 
itations does not apply. It is undoubtedly well settled, and has been 
long established, that where a liability îs created, not merely by the 
act of the parties, but by the positive provisions of the statute, a stat- 
ute of limitations framed, as is the New Jersey act, after the original 
statute of 21 James I, is not applicable. Angell on Limitations, § 80, 
and cases to be hereafter referred to. The défendant does not ques- 
tion the rule, but dénies that it is applicable to thèse cases. A short 
analysis of the décisions upon which the plaintiffs rely, and a compari- 
son of the facts upon which they were based with the facts in this case, 
will, I think, clearly demonstrate that défendants' contention is correct. 

In Robertson v. Blaine County, 90 Ped. 63, 32 C. C. A. 512, 47 L. 
R. A. 459 (C. C. A. 9th Cir.), the bonds upon which the suit was 
brought had been issued by Alturas county. Subsequently the Lég- 
islature of Idaho abolished that county and another, and consolidated 
the two, giving to the consolidated county the name of Blaine, and 
provided that the latter county should be responsible for ail of the 
debts of the original counties. It was held in a well-considered opin- 
ion, where ail of the leading autliorities are referred to, that the Idaho 
statute of limitations did not apply, because the liability of the de- 
fendant (Blaine county), or the cause of action against it, had been 
created by statute ; that independently of the statute there was no 
obligation upon Blaine county to pay the debt of its predecessor, Al- 
turas county, nor, independently of the statute, could any action be 
maintained thereon against Blaine county. Hence it will be seen that 
the liability, so far as the défendant in that action was concerned, was 
one created distinctly by statute, and the act of the parties was merely 
incidental. 

Bullard v. Bell, Fed. Cas. No. 2,121, 1 Mason, 243 (C. C. N. H.), 
was a suit by the holder of a dishonored bank note against a stock- 
holder of the bank. The liability of the stockholder to answer for the 
debts of the bank was created by statute. No act of the parles had 
created the liability. 

In Cowenhoven v. Freeholders, 44 N. J. Law, 232, the plaintiff 
sued to recover fées due him, under a statute, as county judge of Mid- 
dlesex county. The inapplicability of the statute of limitations was 
placed expressly on the ground that the action was founded on the 
statute, and not on a contract of any kind; there never having been. 
any contract whatever between the défendant and the plaintiff. 

The plaintiff, in Outwater v. Passaic, 51 N. J. Law, 345, 18 Atl. 
164, sued for salary due him, as city Ireasurer, by an ordinance passed 
in pursuance of a statute. His claim was held not to be barred by 
the statute of limitations, for, as Chief Justice Beasley said : 

"The plain reason that it is not a debt which has arisen under a contract, 
either express or implied. Tlie obligation to pay thèse moneys is the création 
of the statute direeting the élection o£ the oflicer, and the admeasurement of 
his salary by ordinance." 
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The suit in Smith v. Jersey City, 52 N. J. Law, 184, 18 Atl. 1050, was 
to recover excess moneys paici on an assessment for local improve- 
ments, and the liabiHty was expressly held to rest upon a statute, and 
hence that the statute of limitations was not applicable. To the same 
effect were the décisions in McFarlan v. Morris, etc., Banking Co., 
44 N. T. Law, 471, and I^ehigh Valley Railroad Co. v. McFarlan, 43 
N. J. Law, 605. 

In Parisen v. N. Y. & Long Branch R. R. Ce, 65 N. J. Law, 413, 
47 Atl. 477, the suit was to recover an amount which had been awarded 
by commissioners appointed to fix the value of lands taken for the 
right of way of the défendant. The cause of action was expressly 
given by the statute. It was held that the award was not such a one 
as was contemplated by that provision of the sixth section of the New 
Jersey statute of limitations, which mentions suits based upon awards 
under the hands and seals of arbitrators. 

It is thus apparent that in ail of thèse cases the liability or cause of 
action was given by, or rests exclusively upon, a statute, independent 
of any act of the parties. In the cases at bar the suits are based upon 
the bonds of the défendants. It is true that they were executed by 
virtue of statutory authority, but the statute does not impose the lia- 
bility. Without the action of the commissioners, no bonds could hâve 
come into existence, and no liability or cause of action could hâve 
arisen against the défendants. It was only after certain things had 
been done that the bonds could be issued, but the liability was created 
by the act of the commissioners in issuing the bonds. 

If the plaintiffs' argument were sound, none of the ordinary stat- 
utes of limitations would run against any municipal bonds, because ail 
such bonds are issued pursuant to statutory authority. It needs no ar- 
gument to demonstrate the fallacy of any such contention, because mu- 
nicipal bonds are subject to the statute of limitations, a rule which is 
recognized in ail of the cases of which I hâve ever heard. See, for in- 
stance, the United States Suprême Court cases before cited, the cases 
to be hereafter referred to in discussing the plaintiiïs' second point, 
and the cases collected in volume 2 of the fifth édition of Dillon's 
Work on Municipal Corporations, p. 1325. 

The Suprême Court of New Jersey, in Morrison v. Township of 
Bernards, 36 N. J. Law, 219, bas held that a suit may be maintained 
on bonds issued pursuant to the same statute as that under which the 
bonds in this case were issued, thus recognizing, I think, considering 
the circumstances under which the question arose, that it is the act 
of the parties that créâtes the liability, and not the statute. If strength 
is to be found for plaintiffs' contention in his argument that it will be 
necessary, before the suit on the bonds can succeed, to show that the 
statute was complied with in ail its respects prior to the issue of the 
bonds (which I am not ready to admit), it is sufficient at this time to 
ref er to the opinion of the Suprême Court of the United States in Ber- 
nards Township v. Morrison, 133 U. S. 523, 526, 10 Sup. Ct. 333, 33 
L. Ed. 766, the effect of which is to clearly demonstrate that the cause 
of action on bonds issued, pursuant to this statute, rests upon the 
bonds, and not upon the statute which authorized their issuance. I 
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conclude, therefore, that the plaintiffs' causes of action do not rest 
upon a statute, in any such sensé as to bring them without the provi- 
sions of the New Jersey statute of limitations. 

[3] 3. It is next urged on behalf of the plaintiffs that the act under 
which the bonds in suit were issued provides for the création of a par- 
ticular fund for the payment and retirement of the bonds and the inter- 
est coupons, and there is invoked the rule, stated in Lincoln County v. 
Luning, 133 U. S. 529, 533, 10 Sup. Ct. 363, 364 (33 h. Ed. 766), that— 

"When paj'ment is provided for out of a partieular fund to be created by the 
act of the debtor, he cannot plead the statute of limitations until he shows 
that that fund has been provided." 

To demonstrate the applicability of that rule to this case, plaintiffs 
rely solely upon the authority of Robertson v. Blaine County, supra. 
It appears from the statement of facts in that case that the statute au- 
thorizing the issuance of the bonds provided that — 

"The board of county eommissioners of said county shall, at the tlme of 
levy of county taxes, include thereln a levy of suflicient tax to m«t the in- 
terest and principal of said bonds as the sanie shall bcxîome due. and the tax 
so levied shall be known as the 'Courthouse Bond Tax,' and shjiU be collected 
as other taxes are collected, and shall constltute a separate fuud, and shall 
bo used for no other purpnse. And for the payment of said bonds, principal 
and interest, ail of the taxable property of said county is hereby pledged." 

It must be admitted that if the "partieular fund" referred to in that 
case was that created by the above-quoted act, then that décision is an 
authority for the plaintiffs' contention, because if that statute created, 
within the meaning of the rule before mentioned, "a partieular fund," 
then the statute under which the bonds in suit in this case were issued 
likewise created a "partieular fund." The latter provided for report- 
ing annually by the eommissioners, who executed and issued the bonds, 
to the township committee the amount required to pay the principal 
and interest, if any, due or to become due and payable during the next 
ensuing year, and required that the township committee should levy 
and collect, at the same time and in the same manner as other taxes 
are collected, such sums of money as should be reported to the town- 
ship committee by the eommissioners, and should pay the same to the 
latter, which should apply them to the payment of the principal and in- 
terest on the bonds, or so much thereof as should remain unpaid after 
the eommissioners had applied the dividends arising from the stock 
which the bonds were issued to purchase. It further required the eom- 
missioners to provide, within five years from the issuing of the bonds, 
for the annual payment of at least 5 per cent, of the same, so as to in- 
sure their final liquidation within 25 years, and for that purpose di- 
rected that they should annually apply the surplus dividends on the 
stock over and above the amount necessary to pay the interest on the 
bonds, and if the amount of surplus dividends and the amount received 
by the eommissioners for the sale of the stock, which they were au- 
thorized to sell, should not be sufficient for the annual payment of the 
5 per cent., that then the deficiency should be reported by the eom- 
missioners to the township committee, to be levied and raised annually, 
in the manner provided for "paying the interest" on the bonds. ït 
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also provided that at the expiration of 25 years it should be the duty 
of the board of assessors of the township, unless the payment for the 
bonds was otherwise provided for, to cause to be assessed, levied, and 
collected, on the real estate in the township, at the time and in the man- 
ner as other taxes were assessed and levied, the sum due on the bonds 
issued pursuant to the act, together with interest, or so much thereof 
as should remain unpaid, "by reason of the deficiency of the dividends 
and sale of said stock," and that the amount to be so raised should be 
determined by the report of the coinmissioners to the township com- 
mittee, as before authorized. 

It is necessary to consider, therefore, if the décision in Robertson v. 
Blaine County is based on the statute above quoted, and not on another 
statute which is not specifically set f orth in the report of the case (which 
latter would seem to be the fact from the remarks of the court on 
page 71 of 90 Fed., 32 C. C. A. 512, 47 L. R. A. 459), whether Robert- 
son V. Blaine County can be sustained on principle or authority, or 
both. If it can be, then it would seem to follow, under the rule an- 
nounced in Lincoln County v. Luning, supra, that the défendant should 
have coupled with its pleas of the statute of limitations an allégation 
that the fund provided by the statute for the payment of the bonds 
and the interest had been created. By référence to Lincoln County 
V. Luning, and the discussion in that case of Underhill v. Sonora, 17 
Cal. 173, and Freehill v. Chamberlain, 65 Cal. 603, 4 Pac, 646, it will 
be seen that the "particular funds" out of which the bonds were to be 
paid were quite différent from those out of which the bonds were to 
be paid either in this case or in Robertson v. Blaine County. 

In Lincoln County v. Luning, the county having def aulted in the pay- 
ment of its interest coupons, the Législature passed another act, pro- 
viding for the registration of overdue coupons, and imposed upon the 
treasurer the duty of thereafter paying the coupons "as money came 
into his possession applicable thereto, in the order of their registration." 
The coupons in suit, which, the court remarks, "by the gênerai limi- 
tation law would have been barred," were presented as they fell due 
to the treasurer for payment, and payment was refused, because the in- 
terest fund was exhausted. Thereupon the treasurer registered them, 
in accordance with the later act. Mr. Justice Brewer said that the later 
act, coupled with what was donc by the treasurer pursuant thereto, 

"amounted to a promise on the part of the county to pay such coupons a« 
were registered, in the order of their registration, as fast as the money came 
into the interest fund, and sucli promise was by the debtor accepted." 

It was held in Freehill v. Chamberlain, as Mt. Justice Brewer says, 
that— 

"Where the statute provides for tlie issuing of bonds of a ciry, with Inter- 
est coupons payable as fast as the money should come into the treasury from 
spécial sources designated by the act, the statute of limitations does not com- 
mence to run against the coupons until the money is received in the treasury 
In accordance with the terms of the act." 

To the same effect was the décision in Underhill v. Sonora. The 
underlying principle, I think, upon which it was decided in those cases, 
and others which hold the same (they are very few), that the stat- 
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ute of limitations would not run until the fund'had been provided, was 
that the cause of action would not exist until the fund had been created. 

Further support is found for this view in Schoenhoeft v. Board of 
Commissioners, 76 Kan. 883, 92 Pac. 1097, 16 L. R. A. (N. S.) 803, 14 
Ann. Cas. 100, whëre the distinction between suits on ordinary mu- 
nicipal bonds which are to be paid oUt of money raised from taxes, 
and suits on mtmicipal warrants, payable ôut of certain funds, only 
when a treasurer has sufficient money in the fund to pay them, is point- 
ed eut, as well as is the distinction between most of the cases relied 
upon in Robertson v. Blaine County and the case which was then be- 
fore that court. The fundamental différence is, as I gather it from 
that décision, whether a cause of action exists before the particular 
fund has been created. That was the basis of the décision in King 
Iron Bridge Co. v. Otoe County, 124 U. S. 459, 463, 8 Sup. Ct. 582, 
31 L. Ed. 514. 

In Bodman v. Johnson County, 115 lowa, 296, 88 N. W. 331, it was 
held that, where there was statutory authority to make additional as- 
sessments to pay for the cost of county ditches, the statute of limita- 
tions ran against warrants payable out of the "ditch fund," from the 
date of their issue, and not from the date when there were assets ac- 
tually in the fund from which they were payable; that, as it was the 
duty of the county to raise the necessary funds, and as it had the au- 
thority to do so, the plaintiff was not justified in postponing the bring- 
ing of his action until the funds were actually on hand. Of course the 
statute of limitations has never been held to begin to run until the 
cause of action accrues, but the moment it does accrue the statute be- 
gins to run. 

The broad rule stated by the Suprême Court in Lincoln County v. 
Luning, must therefore, I think, be read in the light of the facts of 
that case, and be considered to mean that the statute does not begin 
to run until the "particular fund" has been provided, when the ex- 
istence of that fund créâtes the cause of action. If the décision in 
Robertson v. Blaine County is broader than that, then I do not think 
it is supported by authority, nor does reason justify it. This is mani- 
fest, I think, from a considération of the act under which the bonds in 
suit were issued, taken in connection with the gênerai rules to be here- 
after referred to. It is true that the act provided for the création of a 
fund to pay the principal and interest out of the dividends accruing 
from the stock which the bonds were issued to purchase, as well as 
from a sale of the stock itself. But it further provided for the raising 
of any deficiency by gênerai taxation. 

There is no prêteuse in this case that payment of thèse bonds or 
coupons was refused on account of lack of funds to pay them. If it 
can be said that thèse bonds and coupons were to be paid out of a 
"particular fund," within the meaning which plaintiffs seek to ascribe 
to the remarks of the Suprême Court in Lincoln County v. Luning, 
then it can be said with equal force that any municipal bond, for the 
payment of which the statute provides for the création of a sinking 
fund or other fund to be raised by gênerai taxation, without limiting 
the right to sue on the bonds before the fund is created, is a "particular 
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fund," and hence, in any such case, the statute of limitations would not 
apply to a suit on the bonds, where the municipahty had neglected to 
assess the taxes necessary to meet the bonds. But that would be con- 
trary to the gênerai rules that suit may be instituted on municipal 
bonds and coupons when they mature, and that the statute of limita- 
tions begins to run from the date when the cause of action accrues ; it 
would also seem to be at variance with that line of fédéral authorities 
which hold that, bef ore mandamus will issue to compel the assessment 
of a tax, a bondholder must obtain a judgment on the bonds. See 
Heine v. Levée Commissioners, 19 Wall. 655, 657, 22 L. Ed. 223 and 
cases there cited. As the bonds and coupons in suit were payable at 
stated times, and as the statute which authorized their issuance provid- 
ed, as the ultimate means for their payment, for tlie raising of money 
in the ordinary way, by the levying and collection of taxes, I am unable 
to perceive any reason why the gênerai rule that a cause of action 
arises on such bonds and coupons at the dates of their maturity re- 
spectively, does not apply. 

[4] 4. The next question is whether section 1 or section 6 of the 
New Jersey statute of limitations applies. Section 1 limits actions to 
6 years, and section 6 to 16 years. The former embraces actions found- 
ed on contracts "without specialty," as did the original act of James 
I, and the latter actions, among others, "upon any single or pénal bill 
for the payment of money only, or upon any obligation with condition 
for the payment of money only." While the quoted clause of the last- 
mentioned section does not in so many words refer to instruments 
under seal, the courts of New Jersey hâve given to the terms used their 
well-recognized légal significance, and hâve construed that clause to 
cover actions "upon sealed instruments for the payment of monev 
only." Elsasser v. Haines, 52 N. J. Law, 10, 22, 18 Atl. 1095, 1100. 
Therefore bonds under seal are within the provisions of the sixth sec- 
tion, and if the seals hereinafter mentioned had been afïixed to the 
bonds upon which thèse suits are based, there would be no doubt as to 
the applicability of that section. However, while the bonds are in the 
usual form, and recite that the persons who executed them (commis- 
sioners appointed pursuant to the statute which au'thorized their issu- 
ance [P. L,. N. J. 1868, p. 915]), "hâve hereunto set our hands and 
seals," they do not in fact bear such seals, The statute directed that 
they should be "under their [the commissioners'] hands and seals," 
not under the seal of the municipality whose obligations they were. 

I hâve already held on the authority of Draper v. Springport, 104 
U. S. 501, 26 L. Ed. 812, when the question was raised by demurrers 
to the déclarations, that the absence of the seals of the commissioners 
did not invalidate the bonds. The question to be decided, therefore, 
is whether municipal bonds, which the statute, under the authority of 
which they were issued, required should be under the seals of those 
who were directed to exécute them on behalf of the municipality, and 
which recite that such seals were afïixed, although in fact they were 
not, and which notwithstanding are valid and binding obligations of 
the municipality, are to be considered, for purposes of the application 
of the statute of limitations, as contracts "without specialty" (simple 
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contracts), or as obligations under seals (specialties). I think that, if 
the bonds in suit were those of an individual or a private corporation 
(not issued pursuant to express législative authority, defining the forni 
in which they should be issued), they could not, under the weight of 
authority, be considered as sealed instruments, notwithstanding that 
they recited that they were given under the seal of the obligée. Over- 
seers of Hopewell v. Overseers of Amwell, 6 N. J. Law, 169; Perrine 
V. Cheeseman, 11 N. T- Law, 174, 19 Am. Dec. 388; Taylor v. Glaser, 
2 Serg. & R. (Pa.) 502, 503; Comley v. Ford, 65 W. Va. 429, 64 S. E. 
447, 450; Bouvier's Law Dictionary, page 1020; and by inference 
Corlies v. Vannote, 16 N. J. Law, 324. See, contra, Slade v. Bennett, 
133 App. Div. 666, 118 N. Y. Supp. 278, 280, and Oconto County v. 
MacAUister, 155 Wis. 286, 295, 143 N. W. 702, 704. 

But thèse are municipal bonds, issued pursuant to a statute which 
expressly directed the manner in which they should be executed, and 
they are valid obligations, notwithstanding the omission of one of the 
statutory requirements. The Législature contemplated that they 
should be specialties, and in every respect, save the seals of the individ- 
ual commissioners, they are such in form. It was said by Mr. Justice 
Bradley in Draper v. Springport that "the seals could hâve added noth- 
ing to the solemnity of the instruments." If that be so, if the instru- 
ments are as solemn as they could hâve been had the seals been affixed, 
it is difficult to perceive why they are not, to ail intents and purposes, 
sealed instruments. To say that the seals could hâve added nothing 
to the solemnity of the bonds, but that the bonds are, nevertheless, 
simple contracts, is, I think, to express an irreconcilable contradiction. 
A simple contract is never spoken of in légal parlance as a. "solemn 
instrument," while a contract under seal — a specialty~is. In view of 
the before-mentioned décision of the Suprême Court, I think that it 
must be held that the statute which authorized the bonds to be issued 
bas fixed their grade or character, to the same extent as if the statute 
had specifically said that the bonds to be issued should be considered 
for ail purposes as specialties, and that the omission of the individual 
seals of the commissioners, who executed them on behalf of the mu- 
nicipality, has not changed that grade or character. 

To hold otherwise would be to permit those charged with the exécu- 
tion of a statutory duty, by dispensing with what the Suprême Court 
has held to be an unessential requirement, so far as the validity of the 
bonds is concerned, to transform what the Législature contemplated 
should be a specialty into a simple contract. Such a resuit should not 
be permitted, if it can be avoided. Of course, it was as fuUy within 
the power of the Législature to prescribe the grade of contract which 
the bonds should be as it was to define the formality with which they 
should be exequted. I apprehend that, had the statute required that 
the bonds should be under the seal of the municipality, rather than the 
individual seals of the commissioners, the Suprême Court's décision 
in Draper v. Springport in respect to the validity of the bonds would 
hâve been différent than it was. In such a case a suit could not hâve 
been maintained on the bonds, and the question now presented could 
: not hâve arisen. Some support for the views above expressed is f ound, 



IK KE WEISBERG 833 

I think, în the remarks of the Suprême Court of Wisconsîn, în Oconto 
Co. V. MacAllister, supra, to the effect that — 

"The mere omission of a scroU or flourish after the names of the signera 
would be quite a flimsy ground of distinction, and cannot outwelgh the con- 
sidération that the statute required a bond which imports a sealed instru- 
ment, that the instrument Is in the foi-m of a bond, and tliat It is expressly 
stated to be sealed with the seals of the signers." 

My conclusion, therefore, is that the suits, so far as they are based 
on the bonds and coupons which did not mature within 16 years from 
the beginning of thèse actions, are barred by the statute of limitations, 
and that the suits, so far as they are based on those which did mature 
within that period are not barred. This results in the sustaining of 
some of the demurrers and the overruling of the others. An order 
drawn in accordance with thèse conclusions will be signed. 



In re WEISBERG. 

(District Court. B. D. Michigan, S. D. October, 1B18.) 

No. 2405. 

1. Bankruptct <g=»418(l) — Effect of Dischabge. 

A discharge in bankruptey does not automatleally relleve the bank- 
rupt from a debt, even if scheduled and provable, but may be pleaded by 
hlm in défense to an action thereoo ; its effect in the particular case to be 
determined by the court in which the action is brought. 

2. Bankecptcy <S=»391(1) — Powers of Coifet — Stat of Actions Against 

Bankeupt. 

The power of the bankruptey court to protect a bankrupt against 
claims in another court is lùnlted to the period before the question of 
his discharge has been dedded. 

3. Bankbuptcy <g=j391(l) — Contempt or Bankruptct Couet — Légal Peoceed- 

iNGS Against Bankeupt. 

A creditor of a bankrupt, though havlng a dischargeable claim, does 
not become guilty of contempt of the bankruptey court merely by taklng 
proceedings in another court to enfoi'ce his claim, where no order for- 
bldding such action has been made, and especially when the creditor had 
no knowledge of the bankruptey proceedings. 

In Bankruptey, in the matter of Julius Weisberg, bankrupt. On pé- 
tition of bankrupt to punish a creditor for contempt. Pétition denied. 

Benjamin & Betzoldt, of Détroit, Mich., for petitioner. 
C. Lucian Bancroft, of Détroit, Mich., for respondent, 

TUTTLE, District Judge. This is a pétition by the bankrupt, ask- 
ing that the respondent, one of his creditors, be punished for contempt 
of court in ignoring a discharge in bankruptey granted to the bankrupt 
by this court, and gamishing certain money belonging to petitioner and 
on deposit in a bank, and praying that respondent be ordered to retum 
such money to petitioner. 

The petitioner was duly adjudicated a voluntary bankrupt herein, 
in August, 1916. Among the debts owing by the bankrupt was an in- 
debtedness to one Frank Majuchowsky, the respondent, on a judgment 

®s>For otlier cai<e» see aame toplc & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
253 F.— 53 
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rendered by one of the justices of the peace for the city of Détroit 
against the bankrupt as indorser on a worthless check, amounting to 
$41.75. This debt, with the name and address of the creditor, was 
duly scheduled. It appears that the proper notices of the bankruptcy 
proceedings were mailed to respondent ; but there is no proof or sworn 
statement that they or any of them were received by him, and he swears 
in his affidavit that he never received any of such notices, or knew of 
such bankruptcy proceedings. Respondent duly obtained his discharge 
from this court in November, 1916. 

In June, 1917, respondent caused to be filed in the justice's court in 
which he had obtained the judgment mentioned an affidavit of gar- 
nishment under the state practice, showing the recovery by him of 
said judgment, and stating that he had not received payment thereof, 
and that the gamishee défendant, the Wayne County & Home Savings 
Bank, had in its hands, money belonging to the petitioner herein, and 
was indebted to said petitioner, in an amount equal to the sum due to 
respondent on such judgment. Thereupon, in accordance with the 
practice in the state court, the gamishee défendant paid to the said 
justice's court this amount, which was thereafter paid over by the court 
to respondent. No notice of thèse bankruptcy proceedings was given 
to said bank or justice of the peace prior to the receipt and payment 
of such money, nor was any such notice fîled in the justice's court. It 
does not appear, nor is it claimed, that petitioner received notice of the 
garnishment proceedings, or had any knowledge thereof, until after 
this money had been paid to the respondent. It was not necessary, 
under the state practice, that he should hâve received such notice ; gar- 
nishment proceedings of this kind, based on judgment, being ex parte. 
It appears to be conceded that the claim of respondent against petition- 
er, represented by said judgment and scheduled as already indicated, 
was a provable debt, subject to discharge by the bankruptcy proceed- 
ings. 

The question presented is whether the action of the respondent in 
coUecting his judgment against the petitioner by thèse garnishment pro- 
ceedings constituted, under ail the circumstances, a contempt of this 
court, in view of the fact that the petitioner had previously obtained 
his discharge in bankruptcy herein. No case has been cited, and I hâve 
dïscovered none, involving precisely the same question. After careful 
considération, however, of the situation and of the rights and duties 
of the parties in the premises, I am of the opinion that petitioner has 
not sustained the burden of showing that respondent has been guilty 
of the contempt of court alleged. 

[1] In the first place, the discharge in bankruptcy granted to peti- 
tioner did not automatically relieve him from eyen the provable debts 
previously owed by him and duly scheduled. It is. true that such dis- 
charge afïqrded him a complète défense to an action brought to recover 
any such debt, but in order to avail himself thereof it would be neces- 
sary for him, to plead the, discharge in such action, and f ailure to do so 
would render him amenable to whatever judgment the court might ren- 
der against him in that action. Dimock v. Révère Copper Co., 117 U. 
S; 559, 6 Sup. Ct: 855, 29 L. Ed. 994; Boynton v. Bail, 121 U. S. 457, 
7 Sup. Ct. 981, 30 L. Ed. 985. 
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Nor has the bankruptcy courti in which such dischargè has been 
granted, jurisdiction to détermine tlie effect thereof in a state court 
in whicli an action against the former bankrupt is pending, or to in- 
terfère with the proceedings in that court. Questions as to the effect 
therein of such discharge must be left to the décision of the court in 
which the action is pending. In re Rosenthal (D. C.) 108 Fed. 368; 
Hellman v. Goldstone, 161 Fed. 913, 88 C. C. A. 604; In re Lockwood 
(D. C.) 240 Fed. 161. 

[2] The power of the bankruptcy court to protect a bankrupt against 
claims in another court is limited to the period before the question of 
his discharge has been decided. Section lia of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 549 [Comp. St. 1916, § 9595]) pro- 
vides as f ollows : 

"A suit which is founded upon a claini from wliicli a discliarge would 
be a releuse, and whlcli is pending against a persou at the tijne of the fillug of 
a pétition against him, shall be stayed until after an adjudication or the dis- 
mlssal of the pétition; if such person is adjudged a baulcrupt, such action 
may be further stayetl until twelve montlis after the date of such adjudica- 
tion, or, if witMn tliat tinie sucli person applies for a discharge, tlaen until 
the question of such discharge is determined." 

If the bankrupt desires to obtain the benefit of his discharge in an 
action brought against him for the recovery of a debt affected by such 
discharge, he may, by properly pleading and proving the discharge, 
in the court where the action against him is pending, secure a per- 
manent stay of proceedings in such action, even after judgment there- 
in. Boynton v. Bail, supra. 

[3] Considering, therefore, the nature and effect of a discharge in 
bankruptcy, and bearing in mind that such discharge does not release 
the bankrupt from any of his debts, unless it be expressly pleaded as a 
défense in an action for the recovery of such a debt, I am of the opin- 
ion that a creditor of the bankrupt, though having a dischargeable claim 
against the latter, does not become guilty of contempt of the bank- 
ruptcy court merely by taking proceedings in another court to enforce 
such claim, even with knowledge that the bankrupt has obtained his 
discharge. The bankruptcy court not having forbidden such creditor 
to institute and carry out such proceedings, it cannot be said that a 
creditor who takes such action has committed a contempt. 

Furthermore, even if it be assumed that such action on the part of 
a creditor of a discharged. bankrupt might, if taken with full knowledge 
of ail of the bankruptcy proceedings, constitute such contempt of court, 
yet, in the présent case, there is no évidence, beyond the mailing of the 
proper notices, to show that the respondent knew of the granting of 
this discharge, or of any other of the proceedings herein, or understood 
the nature thereof. 

Certainly he would not be guilty of contempt of this court in disre- 
garding its orders or proceedings of which he was without knowledge. 
Garrigan v. United States, 163 Fed. 16, 89 C. C. A. 494, 23 L. R. A. 
(N. S.) 1295 (C. C. A. 7). Before the respondent in such a case can 
properly be punished for contempt of court, the évidence relied on to 
prove him guilty thereof should be positive, clear, and convincing. . 
General Electric Co. v. McLaren (C. C.) 140 Fed. 876; Hanley v. 



836 253 FEDERAL BEPORTEB 

Pacific Live Stock Co., 234 Ked. 522, 148 C. C. A. 288. The sho\ving 
by petitioner in the présent case is not of that character. 
The pétition must be denied, 



In re BALDWIN. 

(District Court, S. D. New York. April, 1918.) 
Bankkuptcy ©=3407(1) — Grounds fob Refusal or Dischakge — False State- 

MENT. 

Objections to the dlscharge of a banknipt sustained, on the grounds 
that he made a materlally false statement in wrlting as a basis for crédit 
and linowingly concealed property. 

In Bankruptcy. In the matter of Willard C. Baldwin, bankrupt. 
On motion to confirm report of spécial master on objections to dis- 
charge. Confirmed in part, and discharge denied. 

Saul S. Myers, of New York City, for Broadway Trust Co. 

Smith & Bowman, of New York City (Harold H. Bowman, of New 
York City, of counsel), for objecting creditor. 

H. Howard Babcock, of New York City (Wm. S. Bennet, of New 
York City, of counsel), for bankrupt. 

AUGUSTUS N. HAND, District Judîje. This case cornes before 
me on a motion to confirm the report of the spécial master in so far 
as it sustains the first, third, and fourth spécifications of objections to 
a discharge, and to reject it in so far as it finds that the second spécifi- 
cation has not been established. The principal question argued is 
whether a statement in writing furnished by the bankrupt on September 
13, 1912, was false. The financial statement was as f ollows : 

Assets. 

Cash on hand and in banU $ 4,781 22 

Accounts receivable 12,,344 38 

Bills receivable 2,677 66 

Merchandise, cash value 20,i>4.5 00 

Fixtures 1,000 00 

Mabilities. 

Accounts payable Ç 3,985 73 

Bills payable 7,552 14 

$11,.')37 87 
Net worth 30,210 39 

$41,748 26 $41,748 20 
Willard C. Baldwin. 

On the back of the paper containing the foregoing statement is this 

indorsement : 

September 13, 1912. 
My financial condition Is as good this day as it was at the time of making 
statement wlthln. Willard O. Baldwin. 

$=3For other cases eee same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The original statement, which was given December 31, 1911, and 
was reaffirmed September 13, 1912, did not include the claim to any 
surplus which there might be arising out of certain property which had 
been transferred many years before to L- J- Callanan to secure cer- 
tain creditors of a firm in which the bankrupt had an interest. The 
latter knew of this claim at ail times, but says he did not realize that 
his interest was worth ahout $30,000 until he was told by Mr. Callanan 
in the summer of 1912 that it would yield that amount. The bankrupt 
had met with losses since the original statement of December 31, 1911, 
was rendered to about the amount of this claim so that he had no net 
worth on September 13, 1912, upon the basis of the former state- 
ment; but if the Callanan claim, which was omitted December 31, 
1911, was included September 13, 1912, it would be sufficient to bring 
his assets up to the worth appearing in the old statement. 

The bankrupt's counsel urges that his creditors were not interested 
in anything except what was his net worth, and that he correctly stated 
on September 13, 1912, that his financial condition was as good as it 
was at the time of making the former statement, because the Callanan 
claim would just alxiut offset the shrinkage. If in his written indorse- 
ment of September 13, 1912, he meant that his actual financial condition 
was as good on that day as when he had rendered the original state- 
ment, that was obviously untrue, because the Callanan claim existed 
at ail times, and the bankrupt had lost over $30,000 in business between 
the rendering of the original statement and September 13, 1912. 
Therefore his actual financial condition was worse to that extent. If 
the bankrupt meant that his financial condition was as good on Sep- 
tember 13, 1912, as it was set forth in the former statement, even 
that was quite problematical, and the statement could not be regard- 
ed as a truthful disclosure by the bankrupt of the real situation. That 
an equity in security transferred 10 years before to pay creditors — 
an equity which has never up to this time yielded anything — could he 
regarded by the bankrupt as a proper substitute for the liquid assets 
mentioned in the original statement is most unreasonable. Mr. Calla- 
nan was a well-known, responsible merchant. If there was any such 
equity, or if anybody believed there was any such equity, in the prop- 
erty in the hands of Mr. Callanan, the proof of it would be more 
clear. As I hâve said above, nothing has been realized to this very 
day. I think the argument that the statement of September 13, 1912, 
was not false, while plausible, is without real substance. 

Moreover, it is perfectly évident that the bankrupt's original finan- 
cial statement of December 31, 1911, was false in respect to bills 
payable. It was apparently only based on bills payable for merchan- 
dise, and omitted both the Gatti-McQuade notes, aggregating $9,539.- 
12, and notes held by Mrs. Harte amounting to $2,0(X). The state- 
ment of accounts payable was apparently equally untrue. The first 
spécification, that the bankrupt made a materially false statement in 
writing, is, for the foregoing reasons, fully sustained. 

The second spécification, which the master did not regard as es- 
tablished, should likewise be sustained, namely, that the bankrupt made 
a false oath before Commissioner Gilchrist when he testified that his 
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ftïdorsement, dated September 13, 1912, on the back of the financial 
statement was true. The foregoing reasoning seems clearly to estab- 
'lîsh that the second spécification was well taken. 

'-.The third spécification should also be sustained, namely, that the 
bàhkrupt, with intent to conceal his financial condition, failed to keep 
bô'oks of account. He not only kept a sort of record which a man 
dding a large business could hardly keep in a way consistent with 
îïohésty, but there is no pretense that he did not omit from his regu- 
l'ar books the checks held by Mrs. Harte. 

The master likewise appears to hâve been correct in sustaining the 
fbùrth spécification of knowingly concealing property. The net worth 
of the bankrupt, according to the statement of September 13, 1912, 
wâs $30,210.39. This net worth must l>e taken to be exclusive of any 
considération of the old and worthless Callanan claim. In other 
kvôrds, while the confirmatory statement of September 13, 1912, may 
■givc thé bankrupt reasonable latitude as to the amount of assets and 
îiabilities, provided the net worth is the same, yet the assets must, I 
thittk, be regarded as of the same gênerai nature as those set forth 
in the statement of December 31, 1911. Irrespective of this, I do not 
■think that such a vague asset as the Callanan claim, which never real- 
ized anything, can be seriously taken into account. If that be so, then 
khe bankrupt on September 13, 1912, had a net worth of $30,000, rep- 
resenting the value of comparatively quick assets over Iiabilities. AU 
the trustée finally realized was $4,581.33, while the Iiabilities at the 
"time of bankruptcy, which was only five months later than Septem- 
ber 13, 1912, when the financial statement was made, amounted to 
$55,406.09; in other words, his financial condition had changed for 
the worse by ahout $80,000. This is in no reasonable way accounted 
for, and indicates, if the financial statement is to be believed, a fraudu- 
lent concealment of assets. 

; The report of the master is sustained as to objections 1, 3, and 4, 
and reversed as to objection 2, and the bankrupt's discharge is denied. 
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Ex parte SHORT. ' ,: 

0:)isti'let Court, X. D. Califorriia, First Division. September 5, 1918.)' ' 

No. 16417. 

1. Ariiy asd Xavy <S=20 — Sélective Draft Act — Classification — PoWERS 

OF KOARD. 

Wiiile llio action of tlie local board becouies final against a registiiàtlt 
under the Sélective Draft Act (40 Stat. 76), unless appealed from in fiyè 
<liijs, a local board, having given a registrant a classification' to whïcfi. 
bis (juestionnaire showed lie was net entltled, niay correct the error soriie 
inonths later. , ,., 

2. Army axd Navy ig=320 — Seijcctivë Drait Act — "Obdained de ReguI/AB 

MiSISTER." 

Registrant, whose questionnaire sliowed bis ministerial work eiided 
shortly after registration and before filiug the questionnaire, lielA tibt' 
entiticd to deferred classification under the régulations definlng an "ob- 
dained or regular niinister" as a person wbo bas been ordaiued, etc.,. or 
one wbo as his customary vocation preacbes, etc. ' 

[Ed. Note. — For otber définitions, see Words and Phrases, First Serjes, 
Ordained Minlster.] 

In the matter of the application of the wife of WilHam Short ft)r a 
writ of habeas corpus to secure his discharge from the custody of mili- 
tary authorities. Writ denied, and Short remanded to the custody of 
military authorities. 'f 

Wm. T. Kearney, of San Francisco, Cal., for petitioner. 
John W. Preston, Sp. Assist. Atty. Gen., and Casper A. Ombaup, 
both of San Francisco, Cal., for respondenf. : • .., 

DOOLING, District Judge. The wife of William Short seeks his 
discharge on habeas corpus from the custody of the military authori- 
ties. The record shows that Short, who will be designated herein'a^ 
the registrant, on January 14, 1918, returned to his local exeinptioii 
board his questionnaire, in and by which he claimed exemption aâ "cJ 
regular or ordained minister of religion." In support of such claiwi 
he stated: ' '' 

That "he had been admltted to Unltarlan ministerial fellowsbip in January. 
1916, at Palo Alto, Cal., and that on June 5, 1917, he was minister of Pàlo 
Alto Unitarian Church." : \ ( i 

i . ■ • I •. 

To the question, "State place and nature of your religious Iabôr$ 
now," he returned no answer ; but in response to the question, "Gifirçi 
ail occupations at which you hâve worked during the last 10 years, in- 
cluding your occupation on May 18, 1917, and since that date, artd the 
length of time you hâve served in each occupation," he answered: ■: .. 

"Unitarian minister 1 year and 10 montbs. From May 18 to Juhé '25! 
Unitarian minister, time included above. Chalrman Northern Oalifiirnia 
branch Peoples' Council (temporarily) 5 montbs. Student for balance oï; tim^e 
during 10 years." J ■ 

^=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & IndëieA 
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Upon thèse answers he was placed in class VB ; that is to say, in 
the class of a regular or duly ordained minister of religion. 

On June 6, 1918, a letter was sent to the local exemption board by 
the United States attorney, stating that registrant — 

"re^st«red for the draft at Palo Alto on June 5, 1917. At that time he was 
acting as a minister in the Unitarian Church of tliat town, but sliortiy there- 
iifter resigned from the chureh and has not been connected in any way wlth 
any eliui-cli slnce, but has, on the contrary, devoted his time to the activitles 
of tlie Peoples' Council, which organizatlon is decidedly uupatriotic in uiy 
opinion. I believe tliat Short should be reclassifled and compelled to do mili- 
tary service, other thiugs being equal." 

Also the intelligence officer of the War Department advised the 
board by letter as f ollows : 

"This is to advise you tliat investigation of Wni. Short discloses that ho 
ha« not practiced his profession us a minister since July 1, 1917, and his 
classllieatiou should tlierefore be ciianged." 

Upon receipt of thèse letters the local board on June 6, 1918, reclassi- 
fled him placing him in class lA, and duly notified liim of that fact. 

From this reclassification he appealed to the district board, which 
on June 15th denied the appeal. 

Thereafter, and on July 19, 1918, he was arrested and on July 20, 
was by the local board for division No. 1 in San Francisco, certified 
as a déserter, and delivered to the commanding officer of the United 
States army, and now is in the custody and under the control of such 
officer. Thèse are the facts as disclosed by the record. The only ques- 
tions of any importance which they présent are: (I) As to the power 
of the local board to change its ruling upon registrant's classification 
practically five months after such classification was made; and (II) 
was such change made arbitrarily and in disregard of the évidence pre- 
sented and of the registrant's rights ? 

[1] The action of the local board becomes final as against the regis- 
trant under the régulations, unless appealed from within five days, but 
does not become final as against the government at any time. If the 
local board has made an error in a registrant's favor, and awarded 
him a def erred classification to which his questionnaire shows he was 
not entitled, I find nothing in the law or the régulations which would 
prevent the board from correcting that error, if and when it is called to 
its attention. The resuit of such procédure would only be that for the 
period of time during which the error remained uncorrected the regis- 
trant would enjoy a def erred classification and an exemption from 
duty to which he was not entitled, a situation about which he could 
not be heard to complain. 

[2] An examination of registrant's questionnaire shows that that is 
exactly what happened hère. It shows that on June 5, 1917, when he 
registered he was a regular minister of religion, had become such by 
being admitted to Unitarian ministerial fellowship in January, 1916, 
at Palo Alto ; that the place and nature of his religions labors on June 
5, 1917, was minister of Palo Alto Unitarian Church. 

As to the place and nature of his religions labors on January 13, 
1918, the date of his questionnaire, no statement is made; but it ap- 
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pears that the whole period of his activities as a Unitarian minister 
was 1 year and 10 months, and that a portion of that period was from 
May 18 to June 25, 1917, or, in other words, that he was engaged in 
his ministerial work for only 38 days after the passage of the Sélective 
Service Law ; that for 5 months, presumably the 5 months immediate- 
ly preceding January 13, 1918, his occupation was chairman of the 
Northern California branch of the Peoples' Council, which work ap- 
parently he took up within 2 months after June 25, 1917, the last date 
that his questionnaire shows him to hâve been engaged in a ministerial 
occupation. 

The law exempts "regular or duly ordained ministers of religion," 
and the régulations define a duly ordained minister of religion as : 

"A person who has been ordained, in accordance with the cérémonial, ritual, 
or discipline of a cliureh, religions sect, or organlzation established on tlie 
basis of a communlty of faith and belief, doctrines and practices of a rell^ous 
oharacter, to preaoh and teaeli tlie doctrines of such churcli, sect, etc." 

Registrant at no time came within this définition. A regular minis- 
ter of religion is defined to be : 

"One wtio as his customary vocation preaches and teaehes the principles of 
religion of a church, a religions sect, or organization of which he is a member, 
without havlng been formally ordained as a minister of religion, and who Is 
recognized by such cliurch, sect, or organization as a regular minister." 

Nor did registrant, at the time he filed his questionnaire in January, 
1918, bring himself within this définition. His last service as a minis- 
ter had been in June, 1917, and since then his occupation was not that 
of a minister, but chairman of the Peoples' Council. Nor did his af- 
fidavit, presented on June 10, 1918, to the local board, show that he 
had again taken up the occupation of a minister, so that the most that 
appears from the record hère is that registrant from January 21 to June 
6, 1918, enjoyed an exemption to which he was not at ail entitled. It 
is my opinion that it was not only well within the power of the local 
board, but that it was also its plain duty, properly to classify registrant 
when its attention was called to the error which it had made, and par- 
ticularly when the facts upon which the correction was based appeared 
of record in registrant's own statement. 

Registrant has suffered no injury at the hands of the local board, 
and the writ of habeas corpus is therefore discharged, and he is re- 
manded to the custody of the military authorities. 
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THE NEAV T/)NDON. 

THE EGERTON. 

(District Court, El. D. New York. Octolier 19, 1918.) 

CoLtifiioN ®=382(2)— Steam Vessêls in- Fog— Excessive Speed. 
; , A steamer, which was out of lier course In Ijong Island Sound In a 
' ' ■ ïog. hëld solely In f ault for a collision with a tug and her tow, on the 
'■■■■ ground that she was running at excessive speed. 

In Admiralty. Suit for collision by the Egerton Towing Company 
against the steamer New London, with cross-libel by the Central Ver- 
mont Transportation Company against the steam tng Egerton. Dé- 
crié for libelant. 

■ ■•Foley & Martin, of New York City (W. J. Martin, of New York 
City, of counsel), for Egerton Towing Co. 

. Halght, Sandford & Smith, of New York City (Henry M. Hewitt, 
of Niew York City, of counsel), for the New London. 

' CHÂTFIELD, District Judge. On the morning of September 9, 
1915,. the New L,ondon, a steamer 270 f eet long, struck the Egerton, a 
tug 73 feet long, somewhat af t of amidships on the starboard side. 
The New London ground along, with her guard and the supports 
breàking down the house of the Egerton, until the New London and 
the Egerton were clear. Then the New London, backing, but at the 
.çariie titne apparently still having way, came in contact with the barges 
iti' toW of the Egerton, which were on a short hawser of 10 or 15 fath- 
oms, and by the backing of the New London's engines thèse scows 
Swiing around to the other side of the New London and got in difficul- 
tieèluiider the guard, from which the force of extricating one of the 
stows broke the windlass attachments of the New London. 
■' "According to the testimony, the New London gave a signal to re- 
■^erse just before striking the Egerton, and the Egerton, which just be- 
fbrè collision had stopped her engines and had then not much way, 
gave a signal to go ahead, so as to throw her stern out of the reach of 
the New London, and then again stopped, but by so doing she obtained 
h'ëadwây eiiough to help in actually passing the New London. 

'There isône point of différence between the witnesses, in that the 
Egerton's witnesses testify that the New London struck nearly head 
on, and by so doing they place the Egerton more nearly across the 
course of the New London. This must be taken into account in con- 
sidering the testimony that the New London was over close to the Old 
Hen buoy and the Sands Point shore, for a boat of her length could 
not hâve been coming on a course straight out, so as to strike the Eger- 
ton at this angle, unless she had been substantially on shore just before. 
It is apparent from the testimony that the New London had been run- 
ning on a course from Captain's Island. She had held this course, 
which was S. W. by W. % W., for over 45 minutes. This should bave 
brought her to a point where the siren on Execution Rocks would be 

(@3=iFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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heard, and she should pass this siren about a quarter of a mile to tlic 
south. 

After the collision, and when the fog lifted, the New London (which 
had anchored) and the Egerton were actually about one-quarter of a 
mile further to the south, and not far f rom the Sands Point buoy. The 
witnesses differ somewhat as to just how far to the north and east of 
this buoy the boats were at the time ; but it seems to be quite apparent 
that, if the New London had not anchored at this spot, they would hâve 
drifted onto the buoy, and they were then very close to it, and very 
nearly on a line between Sands Point and the Old Hen buoy. 

The examination of a large chart showing this compass course from 
Captain's Island to Execution Rocks makes it also plain that the Edger- 
ton, in following her course from the Gangway buoy to the Sands Point; 
buoy, would be more or less on a parallel course to that of the Sound 
steamers, and less than a quarter of a mile to the south. It is also set- 
tled by the testimony that the Egerton did pass the Sands Point buoy 
at a short distance, not more than 100 feet, on her starboard. She then 
took a course which should hâve brought her about the sarae distance 
north of the Old Hen buoy, and the issue on the testimony of the wit- 
nesses in the case is whether the Egerton pursued this course, or whethr 
er in some way she deviated to the north, so as to meet the New Lony 
don, which was somewhat to the south of her compass course. In 
fact, the captain of the New London says she was a little south of 
where she should hâve been. The New London claims she had nqt 
changed her wheel, and had been following a compass course ever, 
since she ran into the fog. She had been running under one bell for 
some minutes after the fog shut in, and had been moving in the begin- 
ning of the flood tide since something like half past 5, when the tide 
turned, at the point where she then was further to the east. It seems; 
to be apparent that the efïect of the tide, which sets to the westward 
and to the south, would carry the New London to the south of her, 
course, unless aiïowance were made therefor, and that this allowance. 
was customarily made by moving the helm so as to hold true, on thq 
range as well as on the course, until Execution Rock and the horn 
thereon were located ; but, if there was an excess drift to the south ir}. 
the fog, and no allowance made therefor, the New London would hç. 
nearly to the Old Hen buoy. 

The issue, therefore, is one of fact. The New London was ofï.her. 
course, and seems to hâve been hunting for the horn on Execution 
Rock, when the Egerton was heard close at hand. Both boats were 
sounding fog signais, but the New London had not stopped when doubt 
as to her course and position became apparent. In fact, she did not 
reverse until close to the Egerton. 

The New London had run some time longer than usual before get- 
ting opposite Execution Rock, and this is explained by the longer 
course which she must hâve followed, and by her reduced speed after 
the fog shut down. She was therefore lost in the fog, and should hâve 
navigated accordingly. Instead of so doing, she proceeded as if she 
had heard the Execution Rock horn, and the libelant claims that she 
had changed her course to run past Gangway Rocks. The horn was 
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never heard on the New London, and the évidence does not justify a 
finding that the collision was far enough to the eastward to explain 
that fact. On the contrary, the tide had not changed long before the 
collision at this point and the New London anchored soon af ter the col 
lision. Thus the boats could not hâve drifted far to the west, and the 
witness who rowed out in a boat from the Old Hen buoy went in the 
direction of Sands Point buoy for 10 or 15 minutes. This witness 
started about 7 :30, when he heard a crash in the fog, and his testimony 
corroborâtes that of the master of the Sagamore, who passed before 
7 :35 a boat close on his starboard hand, and, as he recoUects, within 
100 feet or so east of the Sands Point buoy. He heard nothing of the 
collision, and his attention was not called to the matter until he saw the 
Egerton later in the day. But his testimony is deiinite enough to lo- 
cate the Egerton near the Sands Point .buoy and to fix the approximate 
time of collision as later than that given by the New London. 

On the other hand, the Egerton had proceeded some 8 minutes from 
the Sands Point buoy. She ordinarily took 15 minutes to run to the 
Old Hen buoy, and had been running 5 minutes under one bell after 
passing the Sagamore. This would bring the Egerton well over toward 
the Old Hen buoy, and considerably to the east of the point where the 
boats were anchored when the fog lifted. Thus, in accord with ail the 
other testimony, the Egerton must bave been further east than the point 
marked by her captain on the chart, and she may, in passing the Saga- 
more, bave changed her course, so as to he further to the north than 
her usual path. She was on a compass course N. E. % E., and could 
not bave been out in the ordinary path of the New London. 

It will be found, therefore, that the New London was out of her 
course, and in a position where she should not bave proceeded as if 
her location had been clearly ascertained. She approached the Eger- 
ton at a speed which, even if the Egerton was then to the north of her 
usual course, made the New London the burdened vessel, and did not 
stop, when nioving with the flood tide, until collision was inévitable. 
The Egerton was moving against the tide, and was evidently going 
slowly until hooked up to avoid collision, and was sounding fog sig- 
nais which should hâve warned the New London, if that boat had 
realized her position. 

Fault must therefore be placed upon the New London, and the libel- 
ant may bave a decree. 
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In re LILLBR. 

(District Court, N. D. West Virginia. November 21, 1918.) 

Bankbuptcy ©=186(1) — Fbaudulent Teansfees or Propkrty— Subbogation. 
A family corporation, orgauized by a bankrupt when insolvent, to whicb. 
lie transfèrred his property in an attempt to place it beyond the reach 
ot creditors, and which borrowed money and pald off certain judgment 
liens on the property, occupies no better position with respect to the 
property than the bankrupt, and is not entitled to subrogation to such 
liens. 

In the matter of W. A. Liller, bankrupt. On pétition of the W. A. 
Liller Building Company to revise order of référée. Affirmed. 

Charles N. Finnell, of Keyser, W. Va., and Horace P. Whitworth, 
of Western Port, Md., for petitioner. 

Harry G. Fisher, of Keyser, W. Va., for trustées. 

DAYTON, District Judge. Upon a former hearing in this matter 
I adjudged the W. A. Liller Building Company to be a colorable hold- 
er only for the bankrupt, Liller, and not an "adverse claimant" of his 
property — this for the reason that this corporation had been formed 
by Liller, when insolvent, for the purpose of conveying to it his prop- 
erty, with design to hinder, delay, and def raud his creditors ; it being 
admitted that the stock of said corporation was largely subscribed and 
held by Liller, and nominal shares only by his near relatives. I held 
the référée rightly, by summary order, directed the trustée to take 
possession of the property from such corporation and sell it. This rul- 
ing of mine was affirmed by the Circuit Court of Appeals (247 Fed. 
90, 159 C. C. A. 308), upon the opinion fîled by me. In the opinion, 
among other things, it was said : 

"The contention made, that in order to take over this property the corpo- 
ration went into bank, and borrowed .$2,500, and pald off outstanding exécu- 
tions issued upon judgments rendered more than four months before bank- 
ruptcy proceetiingg, whereby this property became exempt, does not strlke 
me as sound under the rullngs of New Ri^-er Coal Lai- 1 Co. v. Riiffner Bros, 
(two cases) 165 Fed. 881, 91 C. C. A. 559 (C. C. A. 4th Ot.), and Graham Mfg. 
Co. V. Davy-Pocahontas Coal Co., 238 Fed. 488, 151 C. C. A. 424 (O. C. A. 4th 
et.), to the effec-t that the bankruptey eourt's jurisdiction Is exclusive; and 
I think they exclude the Idea that the bankrupt and a corporation formed 
by him to purchase the property, as this one was, shall be permitted to dé- 
termine whether such sale shall stand or not. It is for the bankruptey court 
to détermine that question, and, where creditors deuiaud a sale of it, I can- 
not see how it can be well refused. The question as to whether the bank 
making this loan, or a surety paying it, is entitled to subrogation to tha 
liens of the exécutions, and entitled to payment out of the proceeds of sale, 
as I understand, by the referee's deeree, is not determined, but reserved, 
and t.herefore I inake no expression as to that, only determining that, if te 
should sustain sach subrogation, the common creditors are entitled to hâve 
the property sold, in order that It may be determined whether it will bring 
a surplus for their benefit, and in order that the property itself will not suf- 
fer dissipation, détérioration, and loss pending the détermination of their 
contest against the right to subrogation In case they détermine to contest It." 

^=3Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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When the case went back to the référée, the W. A. Liller Building 
Company filed its pétition, alleging it had borrowed $2,500 of The 
People's Bank of Keyser, and had with the money so borrowed paid 
off exécution Hens existing more than four months before Liller's 
bankruptcy, and praying subrogation to such liens as against the pro- 
ceeds arising from the sale of the property. 

The référée has held it not entitled to such subrogation, and to re- 
vise his ruling and order to this effect the company has filed this pé- 
tition. Although the bank does not join therein, it is admitted the sum 
of $2,500 borrowed from it has not been repaid it, and tender is made 
in its pétition by the company that subrogation may be made in the 
name and f avor of the bank. 

Subrogation originally was limited to transactions between princi- 
pals and sureties, and while the modem tendency is to broaden its ap- 
plication, yet it is only appHcable in cases wherein a party has been 
compelled to pay a debt for which another is primarily answerable. 
It is never allpwed one who would thereby reap advantage in any way 
from his own wrongdoing, nor to relieve a party from the consé- 
quences of his own unlawful act. As against creditors of the grantor, 
a fraudulent grantee stands in the grantor's place, and has no right, 
by way of subrogation or otherwise, superior to that possessed by his 
grantor. The doctrine of subrogation is an équitable one, and he who 
seeks it must come into court with clean hands. MicNeil v. Miller, 29 
W. Va. 480, 2 S. E. 335; Clevenger v. Miller, 27 Grat. (Va.) 740; 
Bâtes V. Swiger, 40 W. Va. 420, 21 S. E. 874; German Bank v. United 
States, 148 U. S. 573, 13 Sup. Ct. 702, 37 L. Ed. 564; Railroad Co. v. 
Soutter, 13 Wall. (80 U. S.) 517, 20 h. Ed. 543; In re Mead, 16 Fed. 
Cas. 1274, No. 9,365. 

Applying those principles to the facts in this case, it seems clear the 
référée rightly denied subrogation. The former adjudication held this 
corporation to hâve been formed by Eiller in combination with near 
relatives as nominal stockholders, for the purpose of putting his prop- 
erty out of his hands, but not without his control, in fraud of the rights 
of his creditors. This former adjudication,, aflfirmed by the appellate 
court, is conclusive of the fact; and the charge in this pétition that a 
new issue of fact is raised, requiring additibnal évidence to be heard 
by the référée, is without merit. This crucial fact having been thus 
judicially ascertained, it inevitably foUows that to allow this corpora- 
tion to be subrogated to the exécution liens paid off by it before Liller 
was adjudged bankrupt would be, in practical effect, to allow Liller 
to be reimbursed for debts he was legally and morally bound to pay, 
and of which the law at the time was compelling payment. 

No One would contend that if Liller, m personam, before proceed- 
ings in bankruptcy instituted against him, had borrowed the money ànd 
paid ofï thèse exécution liens, he would subseqùently, out ôf his bànk^ 
rupt assets, be entitled to reimbursement. It inevitably foUows that 
his fraudulent alter ego, the corporation, can be in no better position 
than he himself could bè. This would be true in case the corporation's 
stockj instead of . being practically ail owned by him^ had been held by 
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inclependent parties, provided it had engaged in the scheme to defraud 
his creditors. When any one, with such unlawful purpose in view, 
buys the property of a debtor, he does so at his péril. If his fraud- 
ulent purpose is exposed, he must lose his money invested in the trans- 
action, or at least be postponed in payment thereof ont of the purchas- 
ed property, until the debts of ail other creditors are satisfied. This is 
the penalty he must pay for his moral turpitude. He cannot with 
clean hands come into a court of equity, asking either reimbursement 
or subrogation. Equity, good conscience, and public policy ail de- 
mand this be so. 

But it is insisted that the bank, loaning the money, was entirely in- 
nocent of ail fraudulent design or purpose, and therefore the rule 
should not be enforced against it. That it was so innocent is fully 
conceded. That it is entitled to subrogation, either upon the prayer 
of Liller, the building corporation, or itself (if it saw fit to make it), 
is not true— -this for the reason that its loan to the corporation was a 
wholly independent transaction, in no way connected with Liller, his 
<iebts, or his property. There was no obligation upon it at the time to 
either pay or see paid thèse exécution liens. It was neither a purchaser 
of the property incumbered by them nor even, so far as disclosed, a 
junior lien holder against it. Its transaction was solely with the cor- 
poration, whereby it loaned to it its money with such surety as was 
satisfactory. It took no lien upon the corporation's property, and no 
assignment of the exécution liens, and because the corporation in f act 
had no property, but that which it claimed was in fact Liller's, gives 
it no such connection or right thereto as would supersede the rights 
of Liller's creditors. As stated heretofore herein, subrogation is only 
an inhérent right to one who has been required to pay a debt for which 
another is primarily answerable. 

Upon argument, the suggestion was made that, inasmuch as the 
building company was only the "colorable holder" of the property for 
Liller — in other words, Liller's other self — that the bank would be 
entitled itself, or any sureties bound for the loan, to prove its debt 
a.nd hâve it participate in the distribution of assets as an unsecured 
creditor. This question has not been presented, or at least has not 
been passed upon by the référée, and therefore I do not pass upon it. 
It may dépend upon facts not before me, such as whether proof of 
claim to this end was filed within the time required, and, if not, wheth- 
er such grounds for not doing so exist that would permit the filing 
thereof now. 

The ruling and order of the référée complained of must be afïirmed. 
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DE PAUW DNIVERSITY et al. v. PUBI>IC SERVICE COMMISSION OF 

OBEGON et al. 

(District Court, D. Oregon. July 8, 1918.) 

1. Watebs and Watee Courses <S=217 — Companies Subject to Régulation 

AS Private Corporations — "Public Uhlity." 

A private corporation owning an irrigation System, though authori/ed 
by its articles of incorporation to engage in the business of selling water 
to tlie public, does not thereby become a "public utility," subject to rég- 
ulation by the Public Service Cksinraission, organized under I^aws Or. 
1911, p. 483, where sueli conipany bas never in tact either sold, or held 
itself out to sell, water to the public generally, but only to purcbasers of 
irrigable land from it, in fulfillment of private contracts, at a specified 
contract price. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Public Utility.] 

2. Corporations <@=3.S94 — Public Utility— Régulation — Charter Authob- 

ITY. 

The charter authority of a corporation to become a public utility is a 
mère naked authority to do boisiness as such, and until its business is 
so pursued such charter does not make the corporation a public utility 
subject to régulation. 

3. Watebs and Water Courses <g=>217 — Appropeiation — Dkdication to 

Public. 

That a private corporation appropriated vs^ater for "gênerai rental, 
sale, and disposition for the purpose of irrigation, etc.," did not make 
the appropriating corporation or its successors in interest a publie util- 
ity, without a subséquent act of dedication of the water so appropriated 
to public use. 

In Equity. Suit by the De Pauw University and others against the 
Public Service Commission of Oregfon and Frank J. Miller and others, 
as members of said Commission and as individuals. On its merits, de- 
cree for complainants. 

See, also, 247 Fed. 183. 

Tliis is a suit by the plaintiiîs, as bondholders, and by the trustées under 
a mortgage securing an issue of $100,000 of bonds by the J. F. Luse Company, 
an Oregon corporation, against the Public Service Commission of Oregon 
and the individual members thereof, to secure an injunetion restraining the 
commission and its members from enforcing an order of the commission re- 
duclng the rates charged by the J. F. Luse Conipany for water furnished to 
persons who had purchased land from it, with certain rights to water guar- 
anteed to it by the contracts and deeds for the land so sold, from $3.50 per 
acre to $1 per acre, on the ground that such order of the commission was 
and is void for want of jurisdiction, in that the J. F. Luse Company is not 
a public utilitj' and that the rate flxed by the commission Is confiscatory. 

In September, 1908, the Sutherlin I^and & Water Company acquired a large 
tract of irrigable land in Douglas county, with the intention of subdlviding 
and selling the same. Both this company and its suceessor, the J. F. Luse 
Company, were authorized by their several charters to sell water to the 
public; but there was no évidence that either of said companies ever sold 
or contracted to sell any water to the public generally, nor did either of said 
companies ever sell any of such water to any person other than purchasera 
of land from them, except that the J. F. Luse Company made a contract with, 
the City of Sutherlin to permit it to use certain of the surplus water of Its 

^saFoi otber caees see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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System for a considération of $500 a year while the eity was engaged In 
securlng a différent supply for itself. In order to Irrigate the land, the 
Sutherlin Company acquired by purchase and appropriation the right to di- 
vert water from the Callpooia river and other sources, and during the years 
1908 to 1912 constructed an irrigation System and carried the water to and 
upon thèse lands. 

Tliereafter, and in November, 1912, the Sutherlin Land & Water Company 
conveyed to the J. F. Luse Company ail of the land then remaining unsold, 
and also its interest in uneompleted contracta of sale and tlie water rights 
and irrigation System, and the Luse Company agreed to and did assume ail 
of the obligations of the Sutherlin Company, especially with respect to pro- 
viding water for the parcels of land so theretofore sold. The Luse Company 
thereupon, in order to fund its indebtedness for the money expended in the 
construction of the System and otherwise, issued a séries of bonds, amount- 
ing to $100,000, secured by a mortgage on the Irrigation System and on the 
charges for water under tîie deeds and eontracts that it had made with land 
purchasers; tlie mortgage being made to the Northwestern Trust Company 
of St. Paul and Ira O. Oehler, as trustées, after which the bonds were sold 
to the plaintiffs. De Pauw University, Luse Land '& Development Company, 
Limited, and others. 

Thereafter certain of the purchasers of land from the J. F. Luse Company, 
who had eontracted for water, and by thelr eontracts of sale, or their deetls, 
as the case œight be, had agreed to pay an amount equal to $3.50 per acre 
for water from the irrigation sysitem, filed a pétition with the Public Service 
Commission, alleging that the J. F. Luse Company was a publie utility, and 
that such rates were unreasonable, discriminatory, and illégal, and asking 
the commission for a hearing to fix and establisih a reasonable rate. In this 
proceeding, the Trust Company, as trustée, and certain of the bondholders, 
applied for and were granted leave to intervene, and did intervene, denying 
that the .7. F. Luse Company, or its predecessor, the Sutherlin Oomijany, 
was a public utility, and alleging that the commission had no jurisdiction to 
fix rates to be charged by the Luse Company for the water, or to interfère 
with the rates specified in the purchasers' deeds and eontracts of sale. 

Hearings were had before the commission, and it flnally overruled the 
contention of interveners and entered an order reducing the rate that the 
J. F. Luse Company ndght charge for water from $.3.50 to $1 per acre. 
Whereupon this suit was instltuted to restrain the enforcement of that ordei\ 
The évidence taken at the trial was uncontradicted to the effeet that the 
J. F. Luse Company, though authorized by its charter to sell water to the 
public, never in faet had doue so, and that it had never sold any water 
from its System, exeept the surplus water sold to the eity of Sutherlin, to 
any one exeept those entitled to water under and by virtue of the sales eon- 
tracts and deeès. 

Edgerton & Dohs, of St. Paul, Minn., and Carey & Kerr and Charles 
A. Hart, ail of Portland, Or., for plaintiffs. 

George M. Brown, Atty. Gen., and J. O. Bailey, Asst. Atty. Gen., 
of Salem, Or., and B. L,. Eddy, of Roseburg, Or., for défendants. 

BEAN, District Judge (after stating the facts as above). [1] The 
évidence as taken on the trial shows clearly that neither the plaintiff 
nor its predecessors in interest were ever engaged in the business of 
selling or furnishing water to ail who might apply within a given area, 
nor did either of them ever hold themselves eut as ready and willing 
to do so. They were engaged in selling their own land, agreeing to fur- 
nish water on certain ternis and conditions to the purchasers, and no 
others. They merely undertook to fumish water in fulfillment of a 
private contract with certain individuals selected by them, and not to 
253 F.— 54 
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the public generally, and therefore were not public utilities, and sub- 
ject to thé jurisdiction of the Public Service Commission. See opin- 
ion on motion to dismisS (247 Fed. 183). 

[2, 3] The fact that under their articles of incorporation the several 
companies might hâve engaged in the business of a public utility does 
not ipso facto make them so. The chartered authority did not mark 
the nature of the operating companies. It is merely a naked authority 
to do business, but until it is pursued in a certain way it did not make 
the companies public utilities. Del Mar Water, Light & Power Co. v. 
Eshleman, 167 Cal. 666, 140 Pac. 593. Nor does the fact that the no- 
tice of appropriation of the water states that it was appropriated for 
"gênerai rental, sale and disposition for the pùrposes of irrigation, 
etc.," alone make the appropriating corporation or its successor in in- 
terest a public utility. For, as stated by the Suprême Court of Cali- 
fornia in a similar case (Thayer v. Cal. Development Ce, 164 Cal. 117, 
128 Pac. 21) : 

"The property dœs not become impressed wlth a public use or trust until 
after the owner has flrst acqulred it aûd theii dedicated it to the use. The 
acts of acciuisltion and of dedication, respectlvely, are distinct from each 
other. Technically the latter must follow the former, and cannot précède 
or aceompany it. An 'appropriation of water,' under the Code, is there- 
fore not ipso facto a dedication or appropriation to public use. The addi- 
tional act of dedication is as neeessary to the création of a public use in a 
water right so acqulred as it would be if the right was acqulred by con- 
veyance or in any other manner, or as in the case of any other property 
dedicated to public use." 

It foUows, therefore, that the Public Service Commission was with- 
out jurisdiction to fix the rates to be charged by the plaîntiff, and plain- 
tifif is entitled to decree as prayed for in the complaint. 
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THE CHEROKEE. THE HUGO. THE StîSAN A. MORAN. 
(District Court, S. D. New York. October, 191S.) 

1. CorxisiON <S='64 — Steajibr with Tow — Obossing Courses — Fault of 

Steamer and Tuo — Course and Speed. 

For collision of steamer with tow of tug, on crossing courses, steamer 
and tug held at fault; the steamer, tlie prlvileged vessel, for failing to 
hold her course and speed, and the tug for failing to keep ont of the way. 

2. Collision <S=35T— Fault — Failure to AFake Out Ligiit. 

The responsibility for failiire of steamer, colliding, on clear night, with 
tow of tng, on crossing courses, to make ont the side light, of régulation 
size and properly trinimed, on tug, held, as betweeu steamer and tug, with 
steamer, whatever the reasou for the failure. 

3. Collision <S=»61 — Steamer with Tow — Fault of Tow — Side Liouts — Cus- 

TOM. 

Tow of outgoing tug, with which steamer coUided, held at fault in 
not havlng side lights outside of harlwr limits, as rcNiuired by statute, uoi- 
withstauding ciistom not to change lanterns on staffs at ends to side 
lights, on crossing harbor line. 

4. Collision <@=6ô — Contributino Fault — VicKiTiON op Statute — Bene- 

FiT of Doubt. 

As to whether fault of tow, with which steamer coUided, in not having 
side lights as requlred by statutory rule, contributed, the benefit of the 
doubt must be given the steamer. 

In Admiralty. Suit by the Cherokee against the Hugo ; the Susan 
A. Moran being impleaded. Decree for Hbelant. 

Libel in rem. by the scow Cherokee against the Danish steamer Hugo for a 
collision at sea, about three miles south of a line druwn between Ambrose 
Light and the Scotland Ijightship. The Hugo Impleaded the tug Susan A. 
Moran, which was towing the scow. 

The Hugo was bound for New York on the evening of December 5, 1910. 
She passed Seagirt, about seven miles off shore, on a course iiorth by east 
three-quarters east, and continued for a time not stated, later ehanging to a 
course due north, until about 4 miles from the line between tlie light^hips, 
where she was bound to piek up a Sandy Hook pilot. At that time her 
master, llansen, came upon the bridge and changed her course onc point 
east, north by east. Not long thereafter he made out, about two points on 
his port bow, the three towing lights of the Moran, bound from the Scotland 
Lightship south-southeast for the dumping grounds, with two scows in tow, 
of which the flrst was the Cherokee, on about 200 fathoms of hawser. The 
men on the Hugo did not, and perhaps could not, make out the starboard 
side light of the Moran, though they say they looked for it a number of 
times. They therefore coneluded that the towing lights were of a tug In- 
hound, which had dropped its tow, which they could also not make out. The 
Hugo i)orted one point, so as to lay a course north-northeast ; her idea being 
to go to starboard of the tug, thus passing under her stem. 

Meanwhile the Moran and her tow were in fact eonstantly drawing nearer, 
and her lights crossed the bows of the Hugo and bore on her starboard bow. 
Still the Hugo failed to make out the Cherokee, which carried no side lights, 
as required by the International Kules, but only two hand lanterns on stafCs 
forward and aft Having the Moran abeam, the Huge finally, and too late, 
made out the.Gherokee about 300 feet off her port bow, and coUided with her, 
doing the damage in question. 

As the Moran began to draw nearer, the Hugo redueed to half speed, and 
shortly thereafter to slow. She continued at each of thèse speeds for about 

(S=9For other cases see samé toptc & KBY-NTJMBBR in ail Key-Numbered Dlgests & Index» 
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three or four minutes, and a short time before the collision, and upon sedng 
the Cherokee, reversed, but not aoon enough to check her speed altogether. 
Her explanation for failing to see the side Ughts of the Moran Is that the 
pilot boat had been playing the searchlight upon her In the hope of getting a 
call for a pilot. 

The Moran's story Is that she saw the Hugo some miles off on her starboard 
bow, flrst maklng out only her red llght. Thinking to go under her stem she 
ported slightly, but not long enough to change the direction of the tow. At 
that time the Hugo shut out her red light aud showed her green, at whlch 
the Moran starboarded back upon her original course till the time of the col- 
lision. The Hugo, she says, held her course clear of the tow, starboard to 
starboard, until abaft her beam, when with a sheer to starboard she turned 
into the Cherokee. 

Pierre Brown, of New York City, for the Cherokee. 
D. Roger Englar, of New York City, for the Hugo, 
Samuel Park, of New York City, for the Moran. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] It is clear that both steamers are at fault; the Hugo for 
failing to hold her course and speed, and the Moran for failing to keep 
out of the way. I attach no value to the Moran's testimony of the 
Hugo's change to port and then to starboard. She attributed her own 
movement across the Hugo's bows to changes in the latter's course, a 
natural enough mistake at night. At first she saw the red light, which 
warned her of her duty to keep out of the way, and this duty she did 
not observe. Her porting I question, in view of the Cerberus' testi- 
mony, which was in her wake, and whose master says that she made 
no change whatever. H there was any change, it was not noticeable, 
and altogether insufficient. Once across the Hugo's bow, she nat- 
urally saw only her green light thereafter. 

[2] The Hugo's first change from north to north by east I do not 
charge her with; the vessels had not at that time begun to navigate 
with regard to each other, but ail her subséquent movements were 
wrong ; that is, her f urther change to north-northeast and her changes 
of speed. Confessedly thèse were not on the theory that she was the 
privileged vessel on crossing courses, as was the fact. She did not 
make out the Moran's green light, and I am ready to take her explana- 
tion that the searchlight blinded her, a most reprehensible feature to 
the whole affair. Still I do not understand that this is urged as an 
excuse for her. The Moran's light was there; it was of régulation 
size and properly trimmed. If the Hugo was blinded, she should hâve 
stopped dead at once. Whatever the reason for failing to make out the 
side light on a clear night, the responsibility as between the two ves- 
sels is hers. 

[3] There remains, therefore the fault of the Cherokee, which car- 
ried no side lights as prescribed. Some argument is made of the long 
custom not to change lights after crossing the harbor line. I need 
hardly say that no custom can avail against the statute. Deep sea 
mariners need not charge themselves with local régulations outside of 
harbors. That is one reason for taking on pilots. They are not to be 
held to a knowledge that hand lanterns upon staffs indicate a tow in 
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the wake of a tug. Looking for side lights, they will almost certainly 
be confused by the appearance of great numbers of tiny lanterns on 
the surface of the water, as was the case hère, for a number of tows 
were following the Moran down. Whether the requirement to carry 
only side hghts be onerous or not, it must be observed outside harbor 
limits; else entering vessels cannot possibly navigate to the harbor 
limits with safety. I cannot understand how this universal rule of 
the sea can be for a moment questioned. 

[4] Hence the scow can escape only on the assumption that her 
fault did not contribute. This position appears to me to be spéculative. 
I do not believe that the scow was blanketed by the Cerberus, as the 
Hugo supposes; but, if she had carried régulation side lights, the 
steamer might bave seen them, or might not. Who can say beyond a 
a reasonable doubt that she would not? Mr. Brown seizes upon cer- 
tain passages in Hansen's déposition to show that he said it would bave 
niade no différence. Thèse do not give a fair understanding of bis 
meaning. What he said was that lights like the hand lanterns, if car- 
ried as sidelights, would bave been worse than the lanterns themselves. 
That T can well believe, but it does not follow, and he is careful to in- 
sist that it did not follow, that régulation side lights could not bave 
helped. It is true that he did not see the A-Ioran's green light, and the 
chances, perhaps, are that he would not hâve donc better with the 
Cherokee's, if she had carried one ; but how can it be asserted beyond 
peradventure ? Under the accepted test for violations of statutory 
rules, I must give the Hugo the benefit of the doubt, and hold the 
Cherokee at fault with the tugs. Certainly the Hugo was looking for 
a green light on the possible tow, as well as on the tug. 

The libelant will take a decree for one-third damages against each 
steamer, and without costs. 
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SAN FRANCISCO & P. S. S. CO. v. SCOTT, Collecter of Internai Revenue, 

et al. 

(District Court, N. D. Callfomla, Second Division. September 3, 1918.)' 

No. 15782. 

1. Intebnal Revenue ië=>9 — Income Taxes — "Depeeoiation"— Déductions. 

TJnder Act Aug. 5, 1900, § 38, imposlng excise taxes to be eoniputed on 
the net income of corporations, and providing for déduction from tJie 
gross income of expenses for maintenance, etc., and losses, etc., includlug 
a reasonable allowance for dépréciation, a eorporate shipowner Is entitled 
to deduct necessary repairs; that item not being included in "déprécia- 
tion," which meaus the lessening in value due to obsolescence, etc. 

[Ed. Note. — For other detinitions, see Words and Phrases, First and 
Second Séries, Depreciate.] 

2. WoBDS AND Phrases— "Maintenancb." 

"Maintenance" of a businessi means the upkeep, or preserving the con- 
dition of the property to be operated, and includes the cost of ordinary 
repairs. 

[FA. Note, — For other définitions, see Words and Phrases, First and 
Second Séries, Maintenance.] 

At Law. Action by the San Francisco & Portland Steamship Com- 
pany against John J. Scott, Collector of Internai revenue, etc., and 
another. Judgment for plaintifif. 

Charles J. Heggerty, of San Francisco, Cal, for plaintifif. 
Ed. F. Jared, Asst. U. S. Atty., of San Franci.sco, Cal., for de- 
fendants. 

BEAN, District Judge (sitting by spécial assignment). This action 
is to recover certain amounts paid by the plaintiff under protest as ex- 
cise taxes levied under Act Cong. Aug. 5, 1909, § 38 (36 Stat. 112, c. 6), 
for the years 1910 and 1912. 

In its returns plaintifif included in its déductions for ordinary and 
necessary expenses, paid out for the maintenance and opération of 
its business and property, for the year 1910 .$17,088.77, and for the 
year 1912 $25,371.40, being amount expended in each of such years 
for making "ordinary and necessary" repairs to the deck department, 
engine department, and commissarv department of its steamers, and 
also $59,642.11 for 1910 and $79,350.96 for 1912, for dépréciation of 
such steamers, being 5 per cent, of the book value thereof. 

It is admitted that the déductions for dépréciation are reasonable 
and should be allowed, but the commissioner ruled that the cost of 
making ordinary and necessary repairs was not a proper item to be in- 
cluded in the opération and maintenance expenses, but was covered by 
the déductions for dépréciation, and required plaintifif to pay taxes 
thereon, which it did under protest, and hence this suit. 

[1, 2] The question thus raised does not seem to hâve been direct- 
ly decided in any reported case to which my attention has been called, 
or which I bave been able to find, although the cost of repairs and 

©sjFor other cases see .same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



855 

upkeep was assumed in Grand Rapids & I. Ry. v. Doyle (D. C.) 245 
Ped. 792, to be an item properly included in operating and maintenance 
expense. Under the law the tax is to be laid on net income and such 
net income is to be ascertained by deducting from the gross income 
(1) ail the ordinary and necessary expenses actually paid within the 
year out of income in the "maintenance and opération" of the business 
and property; (2) losses actually suffered, not covered by insurance, 
including a reasonable allowance for dépréciation, if any. (3), (4), 
and (5) are items not material hère. It will thus be seen that the dé- 
ductions allowed are to include, not only ordinary and necessary 
amounts actually paid out in the opération of the property, but also 
the amounts paid out in the maintenance thereof, and in addition a 
reasonable sum for dépréciation, if any. Now, the opération of a 
business or property includes payment for labor and materials which 
go into the actual opération thereof, while maintenance means the 
upkeep or preserving the condition of the property to be operated, and 
therefore, in my judgment, includes the cost of ordinary repairs nec- 
essary and proper from time to time for that purpose. "Dépréciation," 
as used in the statute is not to be confused with ordinary repairs. It 
is intended to cover the estimated lessening in value of the original 
property, if any, due to vvear and tear, decay, or graduai décline from 
natural causes, inadequacy, obsolescence, etc., which at some time in 
the future will require the abandonment or replacement of the prop- 
erty, in spite of ordinary current repairs. 

It follows that the tax complained of was illegally exacted, and the 
plaintiff is entitled to judgment for its recovery. Findings may be 
prepared accordingly. 



THE O'BRIEN BROTHERS. 

Pétition of O'BRIEN BROS., Inc. 

Pistrict Court, E. D. New York. Ootober 19, 1918.) 

1. De.\th ©=»85 — Damages— Pecuniaby I^oss. 

Code Cl^'. Proc. N. Y. § 1904, providlng for recovery of damages for 
pecuniary liijury from death, does not litnit the damages to a loss of 
revenue, but provides for damages for such loss as ean be reduced to a 
pecuniary basis, which is peculiarly the province of the jury. 

2. Deatii <S==>95(2) — Husband and Wife <S=>209(3) — Injuby or Death of 

Wn'E — Husband's Recovery. 

A husband'.s recovery for Injury to or death of his wife is not limlted 
to the amount the wife would be prevented from earnlng, but must be 
estimated from the standpoint of the deprlvation which the husband 
suffers, as estimated in cash. 

3. Action ©=5ô3(2)— Injuries to Wife— Action by Husband and Wipe. 

A husband's suit for loss of services of his wife through physleal In- 
jury may be maintalned at the same time with that of the wife for in- 
jury sustalned by her. 

4. Admiralty ig=»118 — Appeal—Re VIEW— -Damages. 

A verdict of the jury, assesslng damages for the death of a married 
woman, should not be dlsturbed, when there Is any évidence on which 
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it can be supported ; and the same rule should be applled wlien the 
damages are assessed by a commissioner in a shlpowner's proceeding to 
lirait liability. 

In Admiralty. In the matter of the libel and pétition of O'Erien 
Bros., Incorporated, owners of the steamtug O'Brien Brothers, for 
Hmitation of liabihty. On exceptions to awards for damages caiised 
by the death of two married women. Report of commissioner con- 
firmed. 

See, also, 252 Fed. 185. 

Foley & Martin, of New York City, for petitîoner. 
Uterhart & Graham and Charles A. Ludlow, ail of New York City, 
for claimants. 

CHATFIEL,D, District Judge. Exception has been taken to awards 
of S5,000 and $6,000, respectively, for damages caused by the death 
of two women who lost their lives in the accident out of which this 
limitation of liability proceeding has grown. The claim in each case 
was made by the husband as administrator. 

This form of action is established by the provisions of the New 
York Code of Civil Procédure, giving to the administrator the entire 
cause of action, and including therein the damages suffered by the 
husband, where he survives. 

The claimants by exceptions seek to présent the rule set forth in 
Mitchell V. N. Y. Central & H. R. R. Co., 2 Hun (N. Y.) 535, affirmed 
on the ground of contributory négligence in 64 N. Y. 655, and in 
Austin V. Metropolitan Street Railway Co., 108 App. Div. 249, 95 N. 
Y. Supp. 740, in each of which cases the court held that, in the ab- 
sence of ail proof of earning capacity or pecuniary value, lost through 
the death of the deceased, a jury was not empowered to award more 
than nominal damages. 

It may be assumed that where there is no proof of any sort, there 
would be nothing upon which to base an award. But it is ditificult to 
think of a case which could get to a jury, without some évidence from 
which the jury could détermine whether or not the death was a loss 
which could be estimated in pecuniary terms. 

f 1 1 The New York statutes provide for damages for the pecimiary 
injury. This does not mean simply loss of revenue; it means, on 
the contrary, loss reduced to a i>ecuniary hasis, and this is particularly 
the province of the jury. Section 1904, Code of Civil Proc. N. Y. 

[2-4] When a husband sues for loss of services of a wife, through 
physical injury, the action may be maintained at the same time with 
that of the wife for injury sustained by her. Both suits would be 
left to the jury to détermine the pecuniary damage suflfered. But this 
does not limit the loss of the husband to the amount which the wife 
is prevented from earning. In most instances the wife has been earn- 
ing nothing, except as she assisted the husband, and the measure of 
damage in that sensé is frequently represented by the cost of hiring 
some one to take her place. In the case of death, the husband's dam- 
age cannot be measured by the loss of his wife's earning capacity, but 
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must be estimated from the standpoint of the deprivatîon which he 
suffers, as estimated or valued in cash. If the jury fix this vahie, then 
the damage suffered is a pecuniary damage. In other words, the 
statute gives the right to recover the actual monetary damage which 
the jury finds représenta in their opinion the pecuniary value of the 
injury. If there is any évidence on which this can be hased, it is with- 
in the jury 's province to fix the amount and the verdict should not 
be disturbed. When this amount is fixed by a commissioner, the resuit 
is the same. 

The présent case shows ample évidence to support .the finding that 
the lives of thèse two wives were of value, and that their loss resulted 
in actual damage, which has been estimated in pecuniary terms in the 
amounts stated. 

The report of the commissioner will be confirmed. 



r)ETn:L V. CHICAGO, B. & Q. R. CO. 

(District Court, S. D, Californie, S. D. Oetober 18, 1918.) 

No. 07. 

1. Removal of Causes ©=3 — Action for Lnjury to Railroad Employé — Em- 

ployées' LlABILITY ACT. 

An action for in,jur.v to a railroud enipioyc, wliile assisting la raising 
an engine, wliicli liad fallen into tlie pit of a turntable used by défendant in 
turning its eugines eniployed in interstatt trîiHk-, one ijuriwse of tlie 
worli being to elear tlie tracU for sncli tradic, is cme arising under tlie 
fédéral Eniployers' Liabilify Ac-l (Coinp. St. 1916, §§ 8(157-.SG(>5), and under 
section G of sald act, as amonded 1)5' Act April 5, 1010, § 1 (Comp. St. 
1016, § 8662^, is not removablo from a state court. 

2. Removal of Causes i©:=5l02 — Motion to Rema.nd — EFinci of Décision of 

State Court. 

That a state court grnnted a pétition for removal of an action for in- 
.iury to a railroad emplo.y6 does not nffect the duty of the fédéral court 
to remand the cause, where it appears tbat it is one arising under the 
fédéral Eniployers' Liability Act (Coinp. St. 191G, §§ 8657-8(j(>5), and not 
removable. 

At Law. Action by Hiram P. Deuel against the Chicago, Burling- 
ton & Quincy Railroad Company. On motion to remand to state court. 
Motion granted. 

Thos. Scott and Thos. Scott, Jr., both of Bakersfield, Cal., for 
plaintifif. 

James E. Kelby, of Los Angeles, Cal., for défendant. 

BLEDSOE, District Judge. [1] The motion to remand to the state 
court in this case I belicve to be well taken. The plaintiff was injured 
while assisting in the raising nf one of defendant's engines, which had 
fallen into a pit in which a turntable of défendant, "used for the pur- 
pose of turning its engines and locomotives used by it in Interstate 
traffic," was situated and operated. 

^=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In this View of the case, the labor of plaintiff in the removal of 
the engine f rom the pit was a clearing of a part of def endant's track 
used for interstate traffic, or it was the repair of an instrumentality 
of défendant used in interstate traffic. Under such circumstances, the 
case falls within the décisions in Southern Railway Co. v. Puckett, 
244 U. S. 571, 37 Sup. Ct. 703, 61 L. Ed. 1321, Ann. Cas. 1918B, 69, 
and Pedersen v. Delaware, Lackawanna & Western Railway Co., 
229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 
153. 

If the labors of plaintiff had been confined to a repair or raising 
of the engine merely, and had not had to do with the ultimate task 
and purpose of clearing a portion of its track permanently devoted to 
inter.state commerce, the décision in Minneapolis & St. Louis Railwav 
V. Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358, Ann. Cas'. 
1918B, 54, would hâve been controlling. However, I am of the opinion 
that that case is clearly distinguishable, for the reasons hereinabove 
adverted to. 

[2] Défendant makes the point that since, under the act of Con- 
gress (Compiled Statutes 1916, §§ 8657-8665), the state courts and the 
fédéral courts hâve concurrent jurisdiction in actions arising under 
the Fédéral Employers' Liability Act (Act April 22, 1908, c. 149, 35 
Stat. 65), the action of a state court in removing a case to a fédéral 
court on the ground of diversity of citizenship, presumptively there- 
by determining that the action is not one prosecuted or prosecutable 
under the, fédéral act, is conclusive, and that this court may not, in any 
wise, sit in appellate judgment, so to speak, upon the state court's 
conclusions. No authority is cited in support of this contention, and 
apparently it is in direct opposition to the uniform practice obtaining 
in such proceedings. I am persuaded it is the duty of the fédéral courts 
to remand cases arising under this particular statute no less than in 
other instances, where tlaey hâve been erroneously removed. See Kan- 
sas City Southern Railway v. Leslie, 238 U. S. 599, and the cases 
cited therein with approval, appearing on page 602 et seq., 35 Sup. Ct. 
844, 59 1.. Ed. 1478. 

The motion to remand to the superior court of Kern county is here- 
by granted. 
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WATERSON, BERLIN & SNYDER CO. v. TOLLEFSON. 

<Distiiet Court, S. D. Callfornla, S. D. October 23, 1918.). , 

No. D-78. 

Copyrights (S=»87 — Damages tok Infrinoemext — Musical Composition. 

Damages recoverable for infriiigeiiient of a copyright for a niuslieal com- 
position are governed by the provision of Copyriglit Act, § 25b (Comp. St. 
1916, § 9546), that "damages Fhall in no other case exceed the sum of $5,000 
nor be less than tlie sum of $250." The provision of subdivision 4, ûxing 
the damages iu such case at "$10 for every infringiug performance," is 
inteuded to api)ly, within the above limlts, wliere a large number of in- 
fringing performances are shown, and no actual damages are proven. 

In Equity. Suit by the Waterson, Berlin & Snyder Contipany against 
Chris Tollef son. Decree for complainant. 

Philip Cohen, of Los Angeles, Cal., for plaintiff. 
Thomas A. Sanson, of L,os Angeles, Cal., for défendant. 

BLEDSOE, District Judge. Plaintiff sued for an infringement of 
its copyright arising ont of the performance of the musical sélection 
known as "Joan of Arc, They are Calling You." Défendant was the 
owner and operator of a motion picture house in L,os Angeles, and 
the sélection above named was performed by his pianist in his house 
on at least one occasion in the month of March of this year. 

An answer was filed containing allégations which the court con- 
cluded at the hearing raised' no issue, and, the défendant not appear- 
ing, judgment was ordered as if by default. The only question in 
the case is as to the amount of damages to be awarded to the plain- 
tiff for the single infringement alleged and shown. No actual damages 
were proven. 

As before stated, the infringement complained of concerns the per- 
formance of a "musical composition," as distinguished from other in- 
fringements referred to in section 25 of the Act of March 4, 1909 
<35 Stat. 1081,c. 320 [section 9546, Compiled Statutes 1916]). I con- 
fess that, on the first reading of this statute, I was of the opinion that 
$10, being the sum specifically mentioned in clause "fourth" of the sec- 
tion cited as recoverable for such an infringement, shotjld be the 
amount allowed as liquidated damages, in the absence of prùoî of ac- 
tual damage. However, upon more careful study of the section and 
considération of its varions terms, and more particularly upon consider- 
ing and reading the section as it appeared previous to its amendment in 
1909, I am of the opinion that this is one of the "other cases" referred 
to in clause "b" of section 25, supra, and that the minimum damages to 
be awarded for the infringement shown should be $250. ' 

The provision for an allowance of "ten dollars" must' be held to 
apply where a large number of infringements hâve been shown ; this 
figure may be used by the court as a basis for its computation of the 
entire damages by assessing each infringement at $10, if such method 

* — ■ I 
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of computation, under ail the circumstances, "shall appear to be just" ; 
but in the event the total number of infringements, computed on the $10 
basis, do not amount to $250, nevertheless, pursuant to the manda- 
tory terms of the statute contained in the provision last above re- 
ferred to relating to "other cases," the court may not award damages 
in a sum less than $250. So, also, no matter how many separate in- 
fringements may be proved, no "actual" damages being shown, the 
court may not mulet the défendant in damages in excess of the maxi- 
mum sum. mentioned, to wit, $5,000. 

This construction of the statute is supported by the well-considered 
opinion in Westermann v. Dispatch Printing Co., 233 Fed. 609, 147 
C. C. A. 417, and finds support, also, in the décision of the United 
States Suprême Court in Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 
62, 44 L. Ed. 109. 

Plaintiff's counsel will therefore prépare a decree awarding dam- 
ages in the sum of $250, the minimum amount named in the statute, 
and for attorney's fées in the sum of $100. 



T.EO FEIST, Inc., v. AMERICAN MTJSIO ROTX 00. 

(District Court, E. D. Pennsylvania. October 18, 1918.) 

No. 1637. 

OoPYBionTs ©=387 — Suit for Royalties — Damages. 

In flxing punitive daniases, whicli under Copyriglit Act, § 1 (e) (Comp. 
St. 1916, § 9517), may be awarded in a suit to recover royalties from the 
user of a copyrighted musical work who falls to pay or report as therein 
required, tlie intent and arts of défendant sliould he considered. 

In Equity. Suit by Léo Feist, Incorporated, against the American 
Mu sic Roll Company. On proceedings after remand, concerning al- 
lowance of counsel fées and punitive damages. 

Sundheim & Sundheim, of Philadelphia, Pa., and Gilbert & Gilbert, 
of New York City, for plaintiflf. 

Leighton P. Stradley and Howard M. Long, both of Philadelphia, 
Pa., for défendant. 

THOMPSON, District Judge. The decree in this case was re- 

versed (251 Fed. 245, C. C. A. — ), with direction to this court 

to exercise its discrétion concerning the allowance of a reasonable 
counsel fee and punitive damages under section 1, clause (e), Act 
March 4, 1909, c. 320, 35 Stat. 1075. 

The controversy in the case bas been upon the question whether 
the use by the défendant of the plaintiff's copyrighted musical com- 
positions was under the compulsory license provisions of the act, as 
contended by the plaintiff, or under a voluntary license, as contended 
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by the défendant. That question has now been decided in favor of 
the plaintiff. 

I am of the opinion that the plaintiff should be allowed a reasonable 
counsel fee. If the fee asked by plaintiff's counsel, $750, were avvard- 
ed, the court would be applying, in fixing the amount of the fee, the 
punitive provisions of the act, which apply only to damages. The 
fee, to be a reasonable one, must be based upon the professional serv- 
ices rendered in the préparation and trial of the case and in the ap- 
pellate proceedings. 

The amount of royalties due, as fixed by the former decree, is $373.- 
74. The amount in controversy has its bearing upon the amount of 
the fee. No complicated questions of law or fact were involved. In 
my judgment, a fee of $150 is adéquate and reasonable. 

Passing to the question of damages, they may be imposed in case 
of failure to pay within 30 days after demand. The court may, no 
doubt, take into considération the intent and acts of the défendant 
in faihng to make payment and its willful disregard of the provisions 
of the act. The défendant was in default in failing to render monthly 
reports and to make payment w^ithin 30 days after demand. There 
was nothing in thèse features of the case indicating an intention of 
concealment or piracy in the use of the copyrighted works. In fact, 
the liability of the défendant for the statutory 2 cents royalty was con- 
sistently admitted throughout the transactions. Moreover, there is 
nothing upon the record to show bad faith of the défendant in de- 
fending against the application of the compulsory license provision, 
and, if punitive damages were based upon the résistance of the de- 
fendant to liability to punitive damages, the court would be punish- 
ing the défendant for setting up what the court, in its former décision, 
considered to be a good défense against such liability, but which has 
been held to be error in law. 

Punitive damages will therefore be awarded, based upon failure 
to make payment within 30 days after demand, and, in aggravation 
thereof, failure to make monthly reports. The sum of $100 is, in my 
judgment, an ample allowance for damages, and will be awarded. 
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UNITED STATES v. EOHOLS. 

(District Court, S. D. Texas, Houston Division. October 29, 1918.) 

No. 609. 

Oriminal IiAw <S=s37— Crime Induced by Officeb. 

A défendant cannot be convlcted of a crime which he was ineited and 
Induced to commit by a goverument ofRcer for lils entrapment. 

Criminâl prosecution by the United States against F. A. Echols. 
Dismissed. 

John E. Green, Jr., U. S. Atty., of Houston, Tex. 

HUTCHESON, District Judge. In this case it appears to the court, 
upon inquiry, both of the défendant and of the government witnesses, 
that the offense charged was committed by the défendant as a resuit 
of an entrapment planjned and carried out by an ofifîcer of the la-W for 
the purpose of inducing the défendant to commit an offense, so that 
he might be prosecuted therefor. 

The point involved in this case is simple, and is settled by the au- 
thorities. It is clearly the law that, while it may be true that the mère 
aiding of one in the commission of a criminâl act by a government of- 
ficer, or agent, does not preclude the conviction of the party commit- 
ting the crime, yet, where the officers of the law hâve ineited or in- 
duced the commitment of the crime, and lured the défendant on to its 
commission, the law will not aitthorize a verdict of guilty. 

This case présents a most flagrant violation of that rule. Hère the 
défendant, while in a state of partial intoxication, was accosted by 
a military police officer, who, in return for the friendly salutation of 
the défendant, asked the défendant to procure him a drink, and this 
with the purpose and design on the part of the officer that a crime 
should be committed, in order that he might arrest the défendant there- 
for. A simple statement of the circumstances is sufficient to rebut any 
claim of responsible criminality on the part of the défendant, even 
were authorities lacking to sustain the rule. Sam Yick et al. v. United 
States, 240 Fed. 65, 153 C. C. A. 96; Woo Wai et al. v. United States, 
223 Fed. 412, 137 C. C. A. 604. 

This rule does not proceed from or rest on any limitation of the 
right of the officers of the law to obtain évidence of crime in any man- 
ner possible, nor is it a défense to a prosecution that the officer partici- 
pated in the commission of a crime, if the genesis of the idea, or the 
real origin of the criminâl act, sprang from the défendant, and not 
from the officer; or, as the differentiation is well stated in 12 Cyc. 160: 

■'The fact tliat a détective or other person suspected that the défendant was 
al)out to commit a crime, and prepared for his détection, as a resuit of vi'hich 
he was entrapped in its commission, is no excuse, if the défendant alone eon- 
ceived the originai criminâl design." 

^=3For otber cases see same topic & KEY-NUMBEB la ail Key-Numbered Digests & Indexe* 
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But this statement in no manner authorizes government officers, em- 
ployée! to prevent crime and apprehend criminals, to thus conceive and 
set on foot the commission of an offense merely in order to make an 
arrest. The Circuit Court of Appeals for the Ninth Circuit has well 
stated the matter in Woo Wai v. United States, 223 Fed. 415, 137 
C. C. A. 607: 

"We are of the opinion that It is agalnst public policy to sustaln a convic- 
tion obtained In tho manner which Is disclosed by the évidence In thls case, 
taking the testlmony of the défendants to be true, and that a soimd publia 
policy can be upheld only by denying the crimlnality of those who are thus 
induced to commit acts which Infrlnge the letter of the criminal statutes. 
Some of the courts bave gone far In sustaining convictions of crimes induced 
by détectives and by state officers. » • » But it is to be sald, by way of 
dlstinguishing such cases from tho case at bar, that In ail of those cases the 
criminal Intention to commit the offense had Its orlgin In the mlnd of the 
défendant * ♦ * In the case at bar, the suggestion of the criminal act 
came from the offlcer of the government." 

In what is hère stated there is no intention to excuse persons who 
yield to temptation, or to hamper or limit the acts of officers of the 
law in detecting crime by any means or device ; but the zeal to detect 
crime ought not to be so vigorous as to induce officers to originate and 
procure the commission of the very offenses which they are enjoined 
to prevent. No faithfui officer of the law will be hampered, nor will 
any criminal be aided, by the observance of this rule. Its disregard, 
however, may, and likely will, subject to persécution and conviction 
weak and spineless persons, who find it hard to resist temptation ; and 
the government, through the zeal for conviction on the part of the ar- 
resting officer, may become the means of the ruin of its citizens, in- 
stead of their safeguard and protection. Such a possible result at 
once establishes the unimpeachable wisdom of the riole of public policy 
hère enunciated, and requires that the plea of guilty, which the défend- 
ant offered to make, be by the court refused, and the case dismissed, 
which is accordingly now done. 



ROSENBLUM v. ROSENBLUM. 

(District Cîourt, E. D. New York. October 22, 1918.) 

Tkade-Masks and Tbade-Names <8=»58 — ^I:?fbingement — Imitatiow of Mare. 

A trade-mark for use on bags of onlons, conslstlng of à red R, held in- 

frlnged by a mark In ail respects the same, eicept that the R and a blue 

S were put together In a. monogram ; the R being the prominent feature, 

and both parties incloslng the R in a red dlamond. 

In Equity. Suit by Abraham Rosenblum against Samuel Rosen- 
blum. Decree for complainant 

Hamilton Anderson and Conrad A. Dieterich, both of New York 
City, for plaintiflf. 

Munn, Andorson & Munn, of New York City, for défendant. 

^ssFor other eues se* same topic t KET-NUMBER In aU Ker-Numbered Dlgests t Indexes 
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CHATFIELD, District Judge. Plaintiff owns reglstered trade-mark 
R in red for use on bags of onions. Défendant uses and has applied 
for registration of a trade-mark, with R in red and S in blue, put to- 
gether in a monogram, for similar bags of onions. 

Both use, as do many others, a red diamond inclosing the trade- 
mark. This narrows the scope of the trade-mark, for if the plaintiff 
was entitled to sole use of the diamond and the letter R, there would 
be Httle doubt that the defendant's mark infringed. But the défend- 
ant uses a similar red diamond and thereby gives the plaintiff the 
right to claim that the design as a whole is apt to deceive and ob- 
scures what little différence there is from the trade-mark proper. 
The défendant also uses lettering and words almost exactly like that 
of the plaintiff on other parts of the bag. Intent to imitate can there- 
fore be inf erred, and as the red R is the outstanding part of the mon- 
ogram on his bags, it must be held that he is using the plaintiff's de- 
sign. 

The dominant feature of each design is the same R in red. Johnson 
& Johnson v. Bauer & Black, 82 Fed. 662, 27 C. C. A. 374; Omo Mfg. 
Co. V. Mystic Rubber Co. (D. C.) 225 Fed. 92; Cartier v. Carlisle, 3 
Beav. 292. 

There are other features of the plaintiff's case which substantiate 
his claim of unfair imitation and compétition, and on the whole ap- 
plication a temporary injunction should issue. 
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HALLOWEIiL et al. v. UNITED STATES. ' 
(Circuit Court of Appeals, Kinth Circuit. December 2, 1918.) 

No. 3141. 

1. CoNSPiEAcY <g=343(12), 45 — Pbosecution for Using Mails to Defbaud— 

Evidence. 

In a prosecution for consplracy to use the mails to defraud, letters 
written by défendants to persons charged to liave been defrauded, ask- 
ing furtlier remittances, held admissible in évidence under tlie cliarge 
In the indictment, aud as showing intent. 

2. CBiiriNAL LiAw <s=3824(8) — Tbial — Instructions. 

The failure to glve an instruction limiting the purpose for which par- 
ticular évidence may be eonsidered is not errer, vi'here such instruction 
is not speoially requested. 

3. Ckiminal Law <g=>423(l) — Acts or Conspibatobs — Evidence. 

In a prosecution for conspiracy to use the mails in furtherance of a 
sclienie to defraud, where a conspiracy between défendants to earry out 
such seheme is shovs^n, évidence of acts of one défendant in its exécu- 
tion is admissible against the others. 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Criminal prosecution by the United States against W. F. Hallowell 
and W. F. Lick. Judgment of conviction, and défendants bring error. 
Affirmed. 

The plaintiflfs in error were convicted under a charge of conspiracy to use 
the mails in furtherance of a seheme to defraud. The seheme involved a 
pretended location of claimants upon lands in Oregon represented to be In- 
cluded in what was known as the Oregon & California Eailroad land grant, 
and which were then in lltigation in a suit brought by the United States 
against the rallroad company to forfeit the grant. The indictment charged 
that the défendants eonspired to devise a seheme to defraud varions named 
persons, and the pilblic generally, throùgh the use of the United States mails, 
by inducing them to pay over to the défendants certain sums. of money, 
with the intention of defrauding tiiem "out of ail sums of money that such 
person.s would pay over to the défendants, or either of them," and that the 
seheme contemplated making in substance the followlng représentations: 

That in the above-mentioned suit then pending the United States was 
seekiug to compel the railroad company to sell and convey the lands of the 
grant to persons making application therefor through the défendants, In 
quantities not to exceed 160 acres to each applicant, and for a prlce not to 
exceed $2.50 par acre; that the défendants were the agents of the rallroad 
company, and authorized by it to solicit persons to make applications to 
purchase lands; that the railroad company, conceding that it could not 
prevail in the suit, desired to procure a large number of persons to make ap- 
I)lication to purchase the land, and that it would require ail persons making 
application to purchase to enter into a written option obliging theniselves, 
upon procuring title, to convey the timber on the land to the railroad com- 
pany ; that every applicant would receive title withln six months from the 
date of his application, and would make a large sum of money thereby ; that 
ail of the tracts of land for which applications were to be made through the 
défendants were portions of the land involved in the suit then pending. 

The indictment then charged that ail the représentations were false, and 
known to the défendants to be false, and were made by them for the pur- 
pose of executing the fraudulent seheme; that it was the pui-pose of the 
United States in said suit to acqulre for itself ail of sald lands, and it was 
the purpose of the railroad company to retain title to itself for ail of said 

S^sFor otber cases aee same tepic & KSÎY-NUMBBR in ail Key-Numbereâ Dtgests & Indexes 
253 F. — 55 «Rehearing denied Fcbruary 10, 1919. 
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lands ; that none of the défendants was ever authorized by the railroad comr 
pany to make any of sald représentations; that many of the applications 
so indueed were located upon the same tract of land ; that many of the ap- 
plications were niade upon lands that never belonged to the railroad Com- 
pany and vs'ere not affected by the suit ; that many of said tracts had no 
timber, and many of them were absolutely worthless. The Indictment then 
set forth the commission of certain overt acts, which consistai In the mail- 
ing of certain letters through the United States mails. 

The plalntifCs in error were convicted as chargea, and they bring separate 
writs of error. They both assign error to the ruling of the court below in 
admittlng certain letters in évidence, wrltten by Hallowell, and slgned 
"Hallowell & Co.," and sent to varions persons who had made applications 
to purchase the lands at the Instance of the défendants. The letters were 
ail similar in gênerai purport. The letters showed that demand was made 
in the name of Hallowell & Co., for payment by certain of the applicants of 
the sum of $2.50 per acre, the purchase price of the lands. Their admission 
in évidence was objected to as Incompétent, irrelevant, and Immaterlal, and 
because entlrely outside of the scope of the charge made in the indictment. 

Thomas J, Cleeton and James H. M'cMenamin, o£ Portland, Or., for 
plaintifï in error Lick. 

Edwin E. Heckbert and Samuel White, of Portland, Or., for plain- 
tifï in error Hallowell. 

Bert E. Haney, U. S. Atty., and Robert R. Rankin and Barnett H. 
Goldstein, Asst. U. S. Attys., ail of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The plaintiffs in error contend that, inasmuch as the indictment charges 
that it was the purpose of the scheme to induce each of the victims 
thereof to pay to the défendants named in the indictment the sum of 
$150 for their services in receiving and presenting to the railroad Com- 
pany the applications to purchase lands, it was error to admit the let- 
ters written to certain of the applicants demanding the further sum 
of $2.50 per acre; the purpose to demand said further sum not having 
been specified in the indictment, and proof of demand therefor being 
without the scope of the indictment. Erom the letters so admitted it 
appears that Hallowell & Co. informed the applicants that a décision 
was expected "any day now," that the money was demanded to meet 
thé emergency of being required to pay it to obtain the deeds, and that 
it would be to the interest of the applicants to arrange to hâve the mon- 
ey on hand at once, "as in case they cali for the money, and we are not 
ready to put it up, they wouldn't wait a minute." 

To the contention of the plaintiffs in error it is to be said, first, that 
the indictment goes further than to charge that the scheme was only to 
obtain from each of the applicants the sum of $150 for the services of 
the défendants. It allèges further, as a portion of the scheme, that the 
défendants, upon receiving the applications, would thereupon prétend 
to tender to the said défendant railroad company, on behalf of each of 
said victims, the sum of $2.50 per acre for said respective tracts of 
160 acres each, so by the sàid victims and various other persons to be 
applied for. It does not follow, from this language of the indictment, 
that the tender so contemplated was to be made with the f unds of the 
défendants, and the demand Upon the applicants to advancè the raortey 
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wherewith to make the tender, or to make the payments, was clearly 
not foreign to the scheme so charged. The letters contain intimations 
that, if the money therein appHed for should not be needed for the pur- 
pose indicated, it would be returned to the apphcants. 

It is clear, also, that the letters were admissible for the statements 
they contain, aside from inducements to the applicants to advance the 
$2.50 per acre. Thus one of the letters states that the writers "hâve 
been told to file more appHcations as soon as possible, which we take 
to mean that they would wisb to use up, or in other words get applica- 
tions for, ail of their land," and states further, "There is not a claim 
we hâve filed on worth less than $5,000." Another letter says : "We 
hâve been reliably informed that, before the 90 days is up, we will be 
notified to call for our deeds." Another falsely states : "The govern- 
ment suit was only brought with the intention of compelling the R. R. 
Co. to sell the land according to the terms of the grant." Two other 
letters state : "We hâve been advised that it would be advisable for us 
to be prepared to get our deeds." Thèse statements ail tend to prove 
the criminal conspiracy charged in the indictment, and they were ad- 
missible in évidence, notwithstanding the fact that before they were 
made the défendants had obtained from each of the applicants to whom 
they were addressed the sum of $150, in accordance with the gênerai 
scheme. 

[2] Again, the letters were admissible to show intent. Allis v. Unit- 
ed States, 155 U. S. 117, 119, 15 Sup. Ct. 36, 39 L. Ed. 91 ; Dillard v. 
United States, 141 Fed. 303, 72 C. C. A. 451 ; Gould v. United States, 
209 Fed. 730, 739, 126 C. C. A. 454; Moffatt v. United States, 232 
Fed. 522, 526, 146 C. C. A. 480; Farmer v. United States, 223 Fed. 
903, 911, 139 C. C. A. 341 ; Linn v. United States, 234 Fed. 543 ; Shea 

V. United States, 251 Fed. 440, 442, C. C. A. . The plaintiffs 

in error admit that such évidence is admissible to establish intent or 
motive, but contend that it was error to admit it in the présent case, 
for the reason that the court, in admitting it and in instructing the jury, 
failed to limit the évidence to the question of motive and intent. There 
was no motion or request, however, that the évidence be thus limited, 
nor was the court requested so to instruct the jury. The failure to give 
an instruction limiting the purpose for which particular évidence may 
be considered is not error, where such instruction is not specially re- 
quested. 16 C. J. § 2500; Bail v. United States, 147 Fed. 32, 41, 78 
C. C. A. 126; Schultz v. United States, 200 Fed. 234, 118 C. C. A. 420; 
Moffatt v. United States, 232 Fed. 522, 533, 146 C. C. A. 480. 

[3] The plaintiff in error Lick contends that the trial court erred in 
failing to instruct the jury that they could not consider as against him 
the letters above referred to, nor the évidence in regard to the money 
obtained by Hallowell for the alleged purpose of paying the railroad 
company for the lands. In answer to this it is sufficient to say that 
no such request for an instruction was made, and that, if such a re- 
quest had been made, it would not hâve been error to deny it. None of 
the évidence is brought hère in the bill of exceptions, except that which 
relates to the letters, and the said payments of money to Hallowell. 
It is certified in the bill of exceptions that compétent évidence was in- 
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troduced to establish the fact that Hallowell, Lick, and others had en- 
tered into the conspiracy charged in the indictment, and that the overt 
acts charged in the indictment were performed ; and although it is cer- 
tified further that there was absence of évidence that Lick had knowl- 
edge of Halloweirs acts in writing the letters or receiving the money 
therein referred to, there is nothing in the record to show that at the 
time when thèse acts were done by Hallowell the conspiracy had been 
abandoned, or that it was not then being actively prosecuted. The gên- 
erai rule of évidence in such cases was tkerefore applicable, and it was 
proper for the jury to consider, as against Lick, the acts and déclara- 
tions of his co-conspirator, made during the pendency of the conspira- 
cy, and in furtherance of the common design, although he may hâve 
had no knowledge of those acts or déclarations. Lick might hâve been 
entitled to an instruction that such évidence should not be considered 
against him, unless the jury were satisfied that a conspiracy existed, 
and that he was a party to it ; but that is a question not hère involved. 
We find no error. The judgment is affirmed. 



METROPOLITAN TRUST 00. OF CITY OF NEW YORK v. CHICAGO & 

K I. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1018.) 

No. 2530. 

1. Railroads <S=>167 — Mortgages— After-Acquired Property. 

Ordinarily the lien of a railroad mortsage havingr tlie usual after-ac- 
qulred provisions does not, on the consolidation of the mortgagor corpo- 
ration with another, spread to the property contributed by the other 
constituent, or to after-acqulred property of the Consolidated Company. 

2. Railroads ®=>171(2) — ^Mortgage— Registration— After-Acquieed Prop- 

erty— Consolidation or Railroad Corporations. 

A provision in a consolidation agreement that a mortgage on the prop- 
erty of one constituent railroad company, which contalned after-acquired 
provisions, should hâve the force and effect of first mortgages executed 
by the Consolidated company, held, in view of the fallure of the mort- 
gagee to record such mortgage In accordance with statute in counties 
where the Consolidated company extended its Unes, not to extend the 
security of the mortgage to the after-acqulred property of the Consoli- 
dated company, or the property contributed by the other constituent com- 
pany to the consolidation. 

3. Railroads ®=>167— Mortgages— Consolidation— Property Included. 

A mortgage on the property of one railroad company, which was thore- 
af ter Consolidated with another, held not to extend the lien to equipment 
acquired after the consolidation, etc. 

4. Railroads ig=»167 — Mortgage — After- Acquired Property — Construc- 

tion OF Mortgage. 

A mortgage on the property of one constituent railroad company, 
which was thereafter Consolidated with another, held not to apply by 
virtue of the replacement covenants to equipment purchased by the Con- 
solidated Company to replace equipment origlnally owned by such con- 
stituent company. 

(gsjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



METROPOLITAN TRUST CO. V. CHICAGO & E. I. E. CO. SiVj 

5. Railroads <S=167 — Mortqage — Aiter-Acquired Property — Replace- 

ment COVENANTS. 

A niortgagor's breach of a covenant for the maintenance and replace- 
ment of railroad etiuipment covered by the mortgage held to create no 
lien as to after-aequired equlpment. 

6. Eailroads i©=>167 — Mortgage — Pbope»ty Covered. 

Where a Consolidated company, whieh succeeded the original mortga- 
gor, disposed of equlpment subject to the mortgage, and such sumn 
went into the gênerai coffers of the company and became mingled. with 
its gênerai funds, held, that the mortgagee could not establish a lien 
thereon after receivership. 

7. Railboads <S=11>3 — Mortoagr— Foreclosube — Sale. 

Where receivers vvere appointed for a Consolidated railroad company, 
and mortgages foreclosed, held, that property, being susceptible of divi- 
sion into several Systems, niight be divided for sale, if for the beneflt of 
creditors, and a mortgagee holding a mortgage on the property of that 
constituent company which had been run at a loss cannot complaln of 
the severance. 

8. Railboads <g=192 — Mortgage— Fobeclosure—Seveibance for Sale. 

In the séparation of a railroad into parcels for sale under the fore- 
closure of divlsional mortgages, a court of equlty is not bound by any 
hard and fast rule to fix the division to correspond absolutely with the 
several mortgage grants, but the division should be made so as to leave 
each parcel as nearly as may be in a situation to be operated. as a rail- 
road. 

9. Railboads <g=al92 — Mobtgage — ^Poreclosurb^Severance for Pobeclo- 

sure. 

On foreclosure of constituent mortgages on the property of a Consoli- 
dated railroad company, Mld, that the division should be made so that 
each portion might be operated as a railroad System, and for that pur- 
pose the division located in Indlana should be given a Une to Chioigo, 
etc. 

10. Railboads ©=3102 — Mortgages— Foreclosure— Sale. 

Where there were sepurate mortgages on the proi>erty of the constitu- 
ent railroad conii)anies, \\'hic:h were Consolidated, held that, on division 
for sale it was proper, other creditors and lienholders being protected, 
to sell, with one of the constituent parcels, equipment used for the opéra- 
tion of that parcel, though it was not subject to the mortgage on the lien. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Bill by the Metropolitan Trust Company of the City of New York, 
as trustée, etc., against the Chicago & Eastern Illinois Railroad Com- 
pany and others, which was Consolidated with a creditors' bill, upoii 
which receivers were appointed. From the decree, complainant ap- 
peals. Remanded, with instructions to modify. 

Under a creditors' bill brought agalnst the Chicago & Eastern Illinois 
Railroad Company, receivers were appointed who took and retain possession 
of its property. Bills were theii brought in the same court for the foreclo- 
sure of mortgages as follows: Chicago & Indlana Coal Railway Company to 
the Jletropolitan Trust t'ompany et al., dated December 1, 1885; Chicago & 
Eastern Illinois Railroad Company to Central Trust Company, November 1, 
1887 ; Chicago & Eastern Illinois Railroad Company to Bankers' Trust Com- 
pany, July 1, 1905 ; Evansvllle & Terre Haute Railroad Company to Farmei-s' 
I^an & Trust Company, April 1, 1892. Thèse suits were ail Consolidated 
with the first-named action. 

The Chicago & Eastern Illinois Railroad Company is the resuit of suec-es- 
sive consolidations, one of the constituents being a former corporation of 

<Ê::3For other cases see same topic & KBY-NUMliEK in ail Key-Numbered Digests & Indexes 
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thé same name, itself a Consolidated corporation, which was the mortgagor 
of the Central Trust mortgage. Another constituent was the Chicago & 
Indiana Coal Eailway Company, likewise a Consolidated corporation, one of 
whose constituents by the same name was the mortgagor of the Metropolitan 

Trust mortgage. The Bankers' Trust mortgage was given by the Company 
as Consolidated in 1894. The Farmers' Loan & Trust mortgage was given 
by the Evans ville & Terre Haute Railroad Company, which on July 20, 1911. 
Consolidated with the Chicago & Eastern Illinois under the latter name. 
June 6, 1894, occurred the consolidation between the former Chicago & East- 
ern Illinois Railroad Company, an Illinois corporation, having substantially 
ail its property In Illinois, and the said Consolidated Chicago & Indiana Coal 
Railway Company, an Indiana corporation, having ail its property in Indiana. 

^ The record sets forth at great length the various steps in the organization, 
consolidation, etc., eventuating in the présent company, and of the giving of 
the several mortgages by the company or by its constituent corporations. 
Thèse are snfflclently stated in the statement of facts which précèdes the 
opinion of Judge Carpenter of the District Court, as reported in Railway 
Steel Springs Co. v. Chicago & E. I. R. Co., 246 Ped. 338, to which statement 
we refer in order to avoid répétition. 

The appeals are by the Metropolitan Trust Company alone, and are from 
J:^i'ree decrees, or rather there are three appeals from decrees conceming the 
,èame subject-piatter ; ail the appeals having been heard as one. 

The flrst decree of May 22, 1917, found, inter alla, that under the Metro- 
politan mortgage there were Issued and outstanding bonds of the Indiana 
Coal Railway Company to the amount of $4,626,000, which with accrued In- 
terest, constituted a lien on the property of the Coal Railway Company in the 
mortgage deseribed and by it owned at the tlme of the consolidation of 1894 ; 
that under the Central Trust mortgage there were issued and outstanding 
bonds to the amount of $21,343,000, which, with accrued interest, were a lien 
on practlcally ail the property of the comipany excepting the said Coal Rail- 
way property and the Evansvllle & Terre Haute property; that the Bankers' 
Trust mortgage, to the amoimt of the bonds issued thereunder, viz. .$18,019,- 
000, with accrued interest, was a lien on the property of the Chicago & 
Eastern Illinois Company, except the Coal Railway property and the Evans- 
vllle & Terre Haute property; and that the Farmers' Loan & Trust mortgage, 
to the estent of the bonds issued thereunder, viz. $3,175,000, was, with ac- 
trued interest, a lien on the property formerly owned by the Bvansville & 
Terre Haute Railroad Company. As to the flndings respecting the Farmers' 
Loan & Trust mortgage, no question is raised, It ordered that the property 
of the company be sold, being flrst offered in certain parcels as flxed in the 
decree, and that there be reserved for further adjudication (1) questions of 
the extent of the liens of the several mortgages as between themselves, and 
the, allocation between the mortgage estâtes of the expenses of the reeelver- 
ship and the payment of outstanding receiver's certiflcates ; (2) for the bene- 
ôt of the Metropolitan mortgage bondholders, ail questions as to l^allty and 
effect of the consolidation agreement of 1894 as affecting the distribution of 
the proceeds of sale under the decree, and ail questions as to the right of the 
Metropolitan bondholders to share in the proceeds of sale of various parcels 
decreed to be sold. 

The second decree, beariug same date, raerely fixed a time for the sale to 
take place. 

■ The thlrd decree, entered July 2, 1917, so far as it concerns the Metro- 
•politan bondholders, disposed of the questions reserved by the flrst decre<; 
for further adjudication, and found that the Metropolitan mortgage was not 
(a lien on any other property of the Consolidated Company than that owned 
by the Coal Railway at the tlme of the consolidation of 1894, and denied the 
pétition of the Metropolitan Trust Company, which asked the court to set 
■'apart certain of the equipment for the benefit of its bondholders, and to de- 
cree that the lien of the Metropolitan mortgage be extended to such equip- 
ment, and found that no party to the actions was in position to dispute tiie 
validlty of the consolidation of 1894, and that the Metropolitan bonds were a 
valld debt of the company. 
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Charles Evans Hughes, oi New York City, and Frank H. Scotty of 
Chicago, m., for appeilant. 

Arthur H. Van Brunt, of New York City, for Central Trust Co. , ' 

Roberts Walker, of Scarsdale, N. Y., and Samuel Adams and Mitch- 
ell D. Follansbee, both of Chicago, 111., for Bankers' Trust Co. 

John S. Miller, of Chicago, 111., for appellees. 

Before ALSCHULER and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
The questions presented and considered in the exhaustive briefs and 
arguments are mainly and in substance: (1) Was the lien of the 
Metropolitan mortgage extended by virtue of the consolidation agree^ 
ment of 1894 to any property of the Consolidated Company there- 
af ter acquired ? (2) Efoes the lien of the Metropolitan mortgage at- 
tach to any equipment acquired after the consolidation of 1894, apârt 
from the effect to be given spécifie provisions of the consolidation 
agreement? (3) In the enumeration of the property to be included 
in the varions parcels to be separately ofïered for sale, should cer- 
tain parts hâve been included with the Coal Railway property which' 
by the decree of sale are not therewith included? 

[1] Preceding the considération of the first and main question we 
may state as a légal principle, applicable to railroad mortgages hav- 
ing the usual after-acquireà provisions, the foUowing from the first 
brief filed for appeilant, that — 

"Ordlnarily on the consolldstlon of two corporations the lien of the mort- 
gage of the constituent does not spread to the property contrlbuted by thé 
other constituent, or to the after-acquired property of the Consolidated comr 
pany" — clting in support New ïorli Securlty Co. v. Loulsville, etc., B- Co. 
(O. C.) 102 Fed. 382; Hlnchman y. Point Défiance R. R. Co., 14 Wash. 349, 
44 Pac. 867; Glbert v. Washington CSty R. B., 33 Grat. (Va.) 586; Compton 
T. Jesup, 68 Ped. 263, 15 C. O. A. 397. 

[2] To main tain that the Metropolitan mortgage lien was extend^' 
ed to ail the property thus passing to and afterwards acquired by thé 
Consolidated Company, there must therefore appear conditions; ef 7, 
fective to that end, aside from the mère fact of the consolidation it- 
self. Appellant's counsel assume to find ample authority for the con-< 
tention in 14 words of article VII of the consolidation agreement of 
1894, which words are, referring to the Metropolitan and the Cen-' 
tral Trust mortgages: "Shall hâve the force and effect of first mort-r 
gages executed by this Consolidated company." It is contended that 
thèse words constituted the Metropolitan mortgage for ail intents' 
and purposes the mortgage of the Consolidated Company, and under, 
the after-acquired property provisions of that mortgage subjected tOi 
its lien ail the property of the Consolidated Company then or at any 
time thereafter owned or acquired. 

The dominating influence of thèse words as bearing upon this ques- 
tion is thus stated in the brief for appeilant: ', 

"The determinative question (aside from questions relating to certain eqùlp;^' 
ment and to the method of sale decreed) Is nothlng more or less than ïflè 
proper construction and légal effect of 14 words In a wrltten Instrument; 
namely, the articles of consolidation whereby In 1891 the Chicago & Easteirtt» 
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Illinois Railroad Company (itself a Consolidated company of Illinois and In- 
diana) and tlie Chicago & Indiana Coal Railway Company (an Indlana cor- 
poration and also a Consolidated company) Consolidated to form tlie Chicago 
& Eastern Illinois Railroad Company, a corporation of Illinois and Intiiana." 

The context of thèse words is shown in the entire article VII, re- 
produced as a footnote ^ vvith the fourteen words italicized. 

If thèse words must ultiniately détermine whether or not the lien 
of the MetropoHtan mortgage was extended to property acquired by 
tlie company at and after the consolidation of 1894, we must in con- 
struing them, consider not only the words themselves, but their re- 
lation to other parts of the same instrument, and the situation of the 
parties and the property as well, and in case of any doubt, such con- 
struction, if any, as ail concerned gave to them before any controversy 
arose. 

It appears that long before the formai consolidation of 1894 the 
constituent Chicago & Eastern Illinois Railroad Company was an 
Illinois corporation, with its lines of railroad practically ail in Illi- 
nois, It had theretofore acquired ail the capital stock of the Coal 
Railway Company in exchange for its own stock, and it had in addi- 
tion a 999-year lease of ail of the Coal Railway property, and was 
operating that road as a part of its gênerai System, although the sep- 
arate corporate existence of the two was being formally maintained. 
After some years of such management it was deemed advisable that 
there be a consolidation of the corporation, already under the same 
ownership and direction, and this was undertaken. Thus managed, 
there was no occasion for careful weighing of the terms or expres- 
sions to be employed in effecting the consolidation. One légal repre- 

1 "Article VII. 

"The mortî^aEre or deed of trust made and entored into on tlie Ist day of 
November, in the year A. I). 1SS7, by and between the Chicaso & Eastern 
Illinois Railroad Company and the Central Trust Company of New York, 
a corporation created by and existlng under the lavvs of the state of New 
York, trustée, also the mort^acce or deed of trust made and entered iuto on 
the Ist day of Decemlier, in the year A. D. 18S5, by iind between tlie Chi- 
cago & Indiana Coal Railway Company and tlie Metropolitan Trust Com- 
pan.v of the City of Xew York, a corporation created and existing under the 
laws of the state of New York, and R. B. F. Plerce, of CrawfordsviUe, in 
the state of Indiana. trustées, shoU havc Vu: force und effcct of first mort- 
Itages cxcrvird hy this conaolidatcd company. and shali equally secure tlie 
l>a,vment of ail boiKÎs wliich hâve lieen issued under oither of said mort- 
gages or deeds of tnist by the Chicago & l'asterii Illinois Railroad Com- 
pany, as well as ail bonds which may he hereafter issued hy this Consoli- 
dated company, pursuant to and in accordance with the provisions of said 
mortgage or deed of trust made and entered into on the Ist day of Novem- 
her, in the year A. D. 1887, b.y and between the Chicago & Eastern Illinois 
Railroad Company and said Central Trust Company of Xew York, trustée. 

"No bonds shali be hereafter issued under or pursuant to said mortgage 
or deed of trust made and entered into on the Ist day of December, in the 
year A. D. 1885, by and between the Chicago & Indiana Coal Railway Com- 
pany and said Metropolitan Trust Company of the City of New York and said 
R. B. F. Pieree, trustées; but nothing in this article contained shali be con- 
strued in such manner as to limit or restrlet the powi-rs of this Consoli- 
dated company to exécute other mortgages or deeds of trust conveying its 
property, or any part thereof, to secure the principal or interest of any other 
<lebt or debts wliich it may create." 
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eentative acted for both parties to the agreement, and there was not 
to be expected that degree of circumspection in the sélection of words 
and phrases as would probably hâve been the case had there been 
contracting parties with interests in conflict. The mortgagees of 
the divisional mortgages were in no manner represented, and the sev- 
eral Hens under their mortgages on property existent were not and 
could not hâve been affected by that transaction. The claim is that 
the fourteen words of the agreement made the Metropolitan and the 
Central Trust divisional mortgages both first mortgages of the Con- 
solidated Company, with the practical effect, so far as concerns the 
présent action, of extending each of the mortgages to ail of the pfop- 
erty of the company covered by the other, and under the after-acquir- 
ed provisions of the mortgages, giving each a Hen on ail property 
thereafter acquired by the newly Consolidated company. 

If this is the purpose of the 14 words, they could not in fact bave 
effected this end. Concededly neither thèse nor any other words 
which the two mortgagors might in the agreement for consolidation 
hâve employed could hâve given the Metropolitan bondholders a first 
mortgage on the already mortgaged property of the constituent 
Chicago & Eastern Illinois Company, nor could the Central Trust 
bondholders hâve thus secured a first mortgage on the already mort- 
gaged property of the constituent Coal Railway Company. The stock- 
holders might consolidate the corporations, but they could not con- 
solidate the separate mortgages given on the distinct properties of the 
separate corporations. By their very terms the 14 words, if purport- 
ing to make of each of thèse mortgages a new first mortgage of the 
Consolidated Company, would give to each of the mortgagees a first 
mortgage on ail its then existing property, and on ail it might there- 
after acquire — a resuit clearly impossible, and which it is not at ail 
likely it was any more intended than it could hâve been effected. 

Nor can it with reason be contended that by thèse words it was 
intended that each mortgagee, retaining its lien upon the property 
mortgaged, was granted a second mortgage on the other's property, 
subject to the prior lien of the other mortgage. The 14 words do 
not purport to hâve such effect, nor is such construction warranted 
by any other part of the article or the instrument. 

It is insisted that the immediately following words of the article 
further appellant's contention. They are: 

"And shall equally secure the payment of ail bonds whieh hâve been 
Issued under either of said mortgages or deeds of trust by the Chicago & 
Eastern Illinois Railroad Company or the Chicago & Indiana Coal Bailway 
Company, as well as ail bonds whieh niay be hereafter issued by this Consol- 
idated company, pursuant to and in accordante vvirh the provisions of said 
mortgage or deed of trust made and entered into on the Ist day of November, 
in the year A. D. 1887, by and between the Chicago & Eastern Illinois Rail- 
road Company and said Central Trust Company of New York, trustée." 

Thèse words also, taken at their face, show a further want of ex- 
actness of expression on the part of the draftsman of the instrument. 
They purport to secure equally the holders of the bonds of both mort- 
gages. If intending to equally secure the payment of ail bonds which 
hâve already been issued under both of said mortgages, as well as those 
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which may thereafter be issued under one of them, ît again under- 
took what could not be performed. The literal carrying out of this 
condition would require wiping out ail distinction between the two 
mortgages, and letting in the bondholders of both on the same foot- 
ing as to the properties which severally secured the two mortgages, 
and letting in on the same basis and with like parity of security the 
holders of bonds to be subsequently issued tmder one of the mort- 
gages. Although the words themselves might bear this construction, 
this could not hâve been donc and was evidently not intended. No 
act of thèse mortgagors, whether dealing at arm's length or in per- 
fect unison, could hâve had the eflfect of combining the securities un- 
der the two mortgages, or of subjecting the security of one to equal- 
ity. of lien with bonds which might subsequently be issued under the 
other mortgage. 

Article VII was evidently not first conceived to meet this particu- 
lâr situation. It follows article VII of an earlier consolidation agree- 
ment of the former Chicago & Eastem Illinois Railroad with other 
corporations, and therein are found thèse significantly similar words: 

"ÎTie mortgage or deed of trust made and entered Into on the Ist day of 
Noveniber, In the year 1887, by and between the Chicago & Eastem Illinois 
Bailroad Company, party of the first part hereto, and the Central Trust Com- 
pany of New York, a corporation created by and exlstlng under the laws of 
the State of New York, trustée, shall hâve the force and effeet of a flrst mort- 
gage eXècuted by the consolida ted conipany, and shall equally secure the pay- 
ment of ail bonds whleh hâve been Issued under It by the Chicago & Bastem 
IlUnols Railroad Company, as well as pursuant to, and in accordance with Its 
provisions by the Consolidated Company." 

The object of the employment of this language in the earlier in- 
strument of consolidation is to be gathered from a peculiar clause in 
the Central Trust mortgage which is as follows : 

"If the railroad Company shall heneafter consoUdate Its property and 
ft;anehlses, by sale or otherwlse, with the property and franchises of any 
other railroad company or eompanles, the several parties to such consolida- 
tion may, by apt words expressed in the agreement, glve to this indenture 
the force and efCect of a mortgage conveylng to the trustée, above named, 
or its successor, ail of the rallroads and appurtenant property of the several 
parties, at the date of such agreement, and ail rallroads and appurtenant 
property which may be thereafter aequlred, by construction or otherwlse, 
by such Consolidated company, to secure upon terme of equallty the bonds 
which may hâve then been Issued hereunder by the railroad company, as 
well as ail bonds which may be thereafter issued by such Consolidated com- 
pany, in substantlal compliance with the provisions hereof. In case such 
agreement shall be made, bonds Issued by such consoUdated company, shall 
be substantlally in the forms above set forth, but in the name of the Con- 
solidated company, and shall be executed under its corporate seal and at- 
tested by the signatures of its président and secretary. It is the Intent of 
this provision to invest such Consolidated company with power to issue 
bonds for the purposes expressed, and subject to the conditions named in 
this mortgage or deed of trust, to the same extent as they could be Issued 
by. thp railroad company if no such consolidation had been made, thereby 
0ving to the holders of ail bonds issued hereunder, whether by the railroad 
coiapany or its successors, equallty and security." 

■ Under this clause of that mortgage the bondholders agreed that, 
if future consolidating companies shall provide in their articles of 
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consolidation that the mortgage shall be the mortgage of the consol- 
idating company, bonds may continue to be issued thereunder, and 
that ail holders of bonds thereunder, whether issued before or after 
the consolidation, shall hâve equal security with each other on ail 
the property upon which at any time the mortgage becomes the lien. 

The agreement between the then consolidating companies thus be- 
came a necessary step to render effective this provision of the mort- 
gage by which the bondholders thereunder were bound respecting 
equal security of then existing bonds and such as vi^ere issued under 
the same mortgage after the consolidation. That mortgage was the 
same Central Trust mortgage now under considération, and when in 
1894 the consolidation in question occurred, in order to render ef- 
fective in this consolidation the same provision in the same mortgage, 
so it would remain an open mortgage under which the Consolidated 
Company might raise funds for further extensions, etc., it was prop- 
erly deemed essential that the agreement of consolidation of 1894 
should, as in the prior consolidation, make provision that the Central 
Trust mortgage be kept open to admit of future bond issues there- 
under, with equality of security between ail bonds theretofore, and 
ail those subsequently issued thereunder. The agreement to that 
effect between the consolidators was just as essential in 1894 as it 
was in 1887, the year of the former consolidation. And so it is net 
strange that in 1894 practically the same language was employed to 
this end as was by the same persons employed a few years befor§, 
in respect to the same mortgage, to effect the same gênerai purpose. 

It being deemed necessary, or at least proper, in 1894 to deal spe- 
cifically with the Metropolitan Trust mortgage in order that no 
further bonds should be issued thereunder, the language of the ear- 
lier provision was somewhat changed. But we do not regard the gên- 
erai intent and purport to hâve been différent in the one transaction 
than in the other respecting the mortgage which was to remain the 
active open mortgage of the Consolidated Company. 

The two mortgages were unlimited in the bonds issuable thereunder. 
But the Metropolitan mortgage contaîned no such broad authoriza- 
tion as the Central Trust mortgage, whereunder the mortgage might 
continue effective for the issuance of further bonds by a consolidated 
corporation if the consolidators should by "apt words" so déclare in. 
their articles of consolidation. It was evidently conceived that withè 
the broad authorization and power of that clause, the Central Trust 
mortgage was better adapted for future bond issues to provide for 
growth and extension after the consolidation, than was the Metropol- 
itan mortgage. It is évident to us that the consolidators of 1894 ap- 
preciated the situation, and that article VII of the consolidation agree- 
ment was designed to meet it. It provided not only "apt words" 
for giving effect to the quoted clause of the Central Trust mortgage, 
but it definitely specified that the Metropolitan mortgage should 
thenceforth be closed, and that no further bonds be issued thereunder, 
and that the Central Trust mortgage should remain open so that 
further bonds thereunder might be issued to pay for further exten- 
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sions and improvements in accordance with the terms of the mort- 
gage, with equal security to both new and old bondholders thereunder. 

Conceding that in the absence of provisions to the contrary the 
consolidation would of itself hâve closed the Metropohtan mortgage 
and prevented the extension of its lien to further acquired property 
of the Consolidated Company, appellant's counsel insist that the pro- 
vision in article VII with référence to the Metropolitan Company 
manifested an intention to make provision respecting the Metropol- 
itan mortgage différent from what would hâve been the case if it had 
not been mentioned at ail. We do not think that siich intention to 
make some différent provision necessarily appears. Draftsmen 
of instruments frequently express definitely that which, if omitted, 
would, through opération of the law hâve produced the same resuit, 
so that the expression is in a sensé a redundancy. This is often out 
of an abundance of caution, and to avoid, so far as possible, leaving the 
desired conclusion to construction or inference. It is quite probable 
that the draftsman was not content to leave the matter of the closing 
of the Metrojxjlitan mortgage to the inferences to be drawn from such 
cases as New York Security Co. v. Louisville, etc., R. Co., and the oth- 
ers cited supra, but chose rather to express definitely the purpose and 
intent to close the Metropolitan mortgage and issue no further bonds 
thereunder in contradistinction to the intended course as to the Cen- 
tral Trust mortgage, viz. to continue it as the mortgage of the Con- 
solidated Company, for the purpose of raising thereunder further 
funds for the large extensions which evidently were in contempla- 
tion. 

Another instance in the same consolidation agreement of the dis- 
tinct expression of that which in any event the law would impose 
is found in article X, whereby the Consolidated Company assumes ail 
the debts and obligations of the constituent companies. The definite 
expression of this obligation does not suggest that one should seek 
in it a significance or meaning beyond or différent from the gênerai 
obligation of a consolidated corporation to discharge the debts of its 
constituents. 

The inclusion of the Metropolitan in article VIT had no essential 
significance beyond the definite récognition by the Consolidated Com- 
pany of the mortgage as a lien upon part of the property so about 
to pass to the Consolidated Company, and of the purpose to close the 
mortgage to the further issue of bonds thereunder. Under the law 
as it is stated in the above quotation from brief for appellant, the situ- 
ation of the Metropolitan mortgage is not materially différent from 
what it would hâve been had ail référence to it been omitted from 
article VIL In such case it would plainly not hâve been contended 
that any lien thereunder was extended to any future acquisitions or 
extensions of the Consolidated Company. 

That no further or différent obligations or rights as now contended 
for were created or imposed by article VII was evidently long the 
view of ail of those who had any duty or function concerning thèse 
matters. For 20 years following this consolidation important exten- 
sions were being made to the Unes of the company, and large sums of 
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money raised to pay for them and for equipment thrôugh further 
bond issues under the Central Trust mortgage and the subséquent 
Bankers' Trust mortgage— $13,950,000 Central Trust, and $18,019,- 
000 Bankers' Trust, bonds. No further money was raised under the 
Metropolitan mortgage. The extensions were made largely in the 
State of Illinois, running into many counties thereof not theretofore 
entered by this System. While the fact of niaking thèse extensions 
was of necessity open and notorious, nowhere in Illinois was the Met- 
ropolitan mortgage ever recorded, notwithstanding the statutory pro- 
vision in Illinois that railroad mortgages shall be recorded in every 
county in the state through which they run. Section 4, Act May 7, 
1873 (Acts 1873, p. 142). We are not considering this as bearing 
on any question of the validity of the Metropolitan mortgage as a lien 
in Illinois, but as significant of the intent and purpose and understand- 
ing of the parties ; for it is not likely that this mortgage, if considered 
by the mortgagor a lien on the railway extensions in Illinois, would 
long hâve remained unrecorded in that state. 

The fact that during ail thèse years the Consolidated Company paid 
the interest on the Metropolitan bonds does not materially minimize 
or change the inference of fact to be drawn from the omission to 
record the mortgage in the many counties in Illinois into which the 
lines were extended with the funds raised under the Central Trust 
and Bankers' Trust mortgages. 

On the part of the consolidators no reason or motive is apparent 
wherefore they would undertake by the consolidation agreement to 
extend the lien of the Metropolitan mortgage to property other than 
that which it covered at the time of the consolidation. The mortgage 
was to be closed so that no further bonds would be marketed there- 
under. The bonds already issued were 'iposed of, and there ap- 
pears no reason why the consolidators should hâve wished to make 
the Metropolitan bonds more attractive as an investment. But having 
determined to employ the Central Trust mortgage to raise money for 
the contemplated extensions, there was every reason why bonds 
thereunder, to be placed upon the market for raising large sums, 
should be made as attractive as oossible in order to invite investment 
in them. But the inévitable resuit of making the Metropolitan bonds 
a lien upon extensions would hâve been an impairment of the com- 
pany's further borrowingr power under the Central Trust mortgage, 
as well as under the subsequently issued Bankers' Trust mortgage. 
It is to be noted that under thèse mortgages bonds for extensions 
could be issued for the amount of $18,000 per mile of main track 
including any prior liens thereon, and that in the many certificates 
issued for the certification of bonds for extensions, the Metropolitan 
mortgage was never mentioned as an existing lien. 

It would in our judgment require more than the construction un- 
dertaken to be given thèse 14 words to warrant the conclusion that 
the consolidators thereby intended to or did undertake to bind the 
Consolidated Company, as well as the Central Trust mortgage, to an 
extension of the lien of the Metropolitan mortgage to the Central 
Trust security then on hand, and to the lines of tlie Consolidated Corn- 
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pany thereafîer acquired, and we conclude on thîs question that the 
district court did not err in holding the lien of the Metropolitan mort- 
gage on the railway to the lines of the Coal Railway Company at 
time of the consolidation of 1894. 

[3] As to claim of lien on equipment, in se far as the claim is 
for a lien on ail existing equipment acquired after the consolidation 
of 1894, arising through the said 14 words of article VII of the con- 
solidation agreement, and the after-acquired property provisions of 
the Metropolitan mortgage, what has already been said respecting 
the opération of thèse provisions as bearing on the railroad lines con- 
structed or acquired after the consolidation, appfies likewise to equip- 
ment, and with like effect; necessitating the finding against appel- 
lant upon such contention. 

[4, 5] Of the original 3,065 xjnits of Coal Railway equipment subject 
to the lien of the Metropolitan mortgage, which passed to the Consol- 
idated Company in 1894, ail hâve disappeared save 114 thereof, which 
the receiver disposed of and the proceeds were decreed to be applied 
on appellant's mortgage debt. It is contended for appellant that "even 
though appellant's position on the principal controversy should be in- 
correct, appellant is entitled to a lien upon equipment of an equal 
value or amount with the equipment which was subject to its mort- 
gage at the time of the consolidation"; that the Consolidated Com- 
pany had the use of this equipment and derived revenue from it and 
wore it out, and replaced such thereof as became useless with other 
equipment; that the Consolidated Company always possessed and 
that the receiver took and held equipment, in replacement of that 
which the Coal Railway contributed to the consolidation of 1894, and 
that to the value of such Coal Railway equipment as went into the 
consolidation the Metropolitan is entitled to a lien upon equipment. 
We find no évidence of the value of the Coal Railway equipment at 
the time of the consolidation, beyond the fact that its cost price was 
$1,230,357.71, and that as against this $1,215,000 of the Metropolitan 
bonds were issued. 

It does not appear that through bookkeeping, accounting, marking 
or in any manner whatever the Consolidated Company ever set apart 
any of the much larger equipment it acquired after the consolidation, 
as in replacement of disposed-of Coal Railway equipment, or that any 
steps whatever were taken to subject to the lien of the closed Metro- 
politan mortgage any of the subsequently acquired equipment, as in 
replacement of that disposed of. The most fréquent practice of the 
Consolidated Company was to procure equipment from the makers, 
who took trust certificates or other obligations, under which they re- 
tained the title, or a lien on the equipment, for the price of it, and 
from time to time the Central Trust Company or the Bankers' Trust 
Company would certify bonds in accordance with the provisions of 
their mortgages not exceeding the value of the equipment, to supply 
funds with which the compariy might discharge its obligations there- 
for to the makérs, and thus acqUire title from or release of the liens 
of the makers. To a certain extent also the ConsoHdated Company 
bought equipment, and from time to time the Central and Bankers' 
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Trust Cotnpanies issued bonds as against the equipment for the 
amount of its value. Since the consolidation of 1894 bonds under 
thèse mortgages hâve been certified and issued as against practically 
ail of the equipment acquired after the consolidation, aggregating 
$15,343,000 — an amount which is evidently far in excess of the prés- 
ent value of the 23,000 units of equipment in the hands of the receiv- 
er to be sold under the decreed liens of the Central Trust and the 
Bankers' Trust mortgages. 

This contention for a lien of the Metropolitan rests, not on any 
covenant for lien on after-acquired property, but on a contractual ob- 
ligation of the mortgagor to maintain and replace the mortgaged equip- 
ment. But the Metropolitan mortgage imposes no such obligation. 
The usual covenant for maintenance and replacement of equipment 
is not to be found in this mortgage. The nearest approach is a provi- 
sion in article VIII empowering the trustées to allow the railway Com- 
pany to dispose in its discrétion of such equipment, machinery and 
the like, as may hâve become unfit for use, the company replacing 
such by new, and ail property acquired to replace "any of the property 
conveyed under the provisions of this article" to be subject to the 
lien of the mortgage without other act or conveyance. The évidence 
does not show any equipment to hâve been disposed of under the 
terms of this article. Evidently it was considered that the after-ac- 
quired property provisions of the mortgage would sufhciently pro- 
tect the mortgagee in this regard. But thèse provisions having un- 
der the circumstances become ineffectuai to that end, we are not at 
liberty, in the absence of évidence of fraudulent, mistaken or acci- 
dentai omission, to import into the mortgage a replacement covenant 
which the parties hâve not included. But if it were there, or if the 
provisions présent were properly to be construed as such a covenant, 
no lien would attach merely because of the mortgagor's breach of the 
covenant through its failure to maintain and replace the Coal Com- 
pany equipment of 1894. United States Trust Co. v. Wabash W. Ry. 
Co. (C. C.) 38 Fed. 891 ; Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 
339. 

[6] There is considérable discussion in the briefs respecting the pro- 
ceeds of equipment subject to appellant's mortgage which from time 
to time the Consolidated Company disposed of, the amount of which 
was found to be $196,846.61. Part of this amount is based on, the 
stipulation that the scrap value realized by the company for cars dis- 
mantled, destroyed or becoming otherwise useless was $95 per car. 
The master found the number of such cars to be 1,159, but from our 
examination of the évidence it appears to be 2,055, thus increasing 
the total so received to $281,966.61. Counsel for appellant maintain 
that the money so realized could not honestly hâve been retained by 
the company, except upon the theory that appellant's lien would at- 
tach to equipment which supplied the place of that disposed of, and 
that since tlie presumption is in favor of the honesty of the railway 
company's officers, it should be concluded that the Consolidated Com- 
pany intended and understood that the Metropolitan lien would at- 
tach to units of subsequently acquired equipment equal to the dis- 
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posed-of Coal Railway units. Assuming even this to be so, the 
understanding of the Metropolitan officers could not bind the mort- 
gagees who through their subséquent advancements as against this 
equipment acquired the superior equity. The amount so received 
by the Railway Company on account of its disposai of the mortgaged 
equipment was not in any manner segregated or paid into a trust fund, 
but went into the gênerai cofïers of the company and became indis- 
tinguishably mingled with its funds. It is not and could not well be 
seriously contended that thèse funds were traceable into the hands 
of the receiver, so that appellant might maintain a lien thereon, or 
priority of claim therefor. 

[7] Lastly, it is complained that the decree improperly severs the 
Coal Railway from the balance of the Chicago & Eastern Illinois Sys- 
tem, spécial criticism being made of the noninclusion with the Coal 
Railway in the foreclosure sale as decreed, of the Une from Otter 
Creek to Brazil, Ind., and the line from Momence, 111., to the Indiana- 
Illinois State line, and also of any of the equipment. 

Respecting generally the severance and sale of the Coal Railway 
from the rest of the so-called Chicago & Eastern Illinois system, we 
are satisfied the decree of the district court was proper. The Metro- 
politan mortgage covers the Coal Railway only. The Coal Railway 
does not appear to be essential to the rest of the System, nor the rest 
of the System to the Coal Railway. It does not appear to us that 
either materially suppléments the other. The master's report finds 
the Coal Railway to be a parallel and competing line with the Chica- 
go & Eastern Illinois, and indeed the Coal Railway appeàrs to be in 
a small way a System in itself. The association and ultimate consol- 
idation of the two was manifestly for the purpose of eliminating com- 
pétition between them. There appears no such interrelation between 
thèse parts as to suggest substantial disadvantage to either from the 
severance decreed, except as is hereinafter indicated and provided 
against. 

Under the évidence the master found that the Coal Railway divi- 
sion was being and for some time had operated at considérable loss. 
Ordinarily this of itself would not be a sufficient cause for "slough- 
ing ofif" branches, or disrupting a railroad system. While deliberate 
purpose to run down and make unprofitable the Coal Railway divi- 
sion of this System is suggested, no évidence appears to connect the 
trustées or bondholders of the Central Trust mortgage with any such 
purpose. That mortgage was given before the consolidation, and if 
it be true that the Coal Railway can be operated only at a loss, it would 
diminish the security of the Central Trust mortgage if the more re- 
munerative property upon which it is secured, could be sold on fore- 
closure only in connection with the losing Coal Railway. In any view 
of this record, we see no impropriety in the decree in permitting sev- 
erance and separate sale of the Coal Railway under the foreclosure 
of thèse mortgages. 

[8] But in the séparation of a railroad into parcels for the sale 
under the foreclosure of divisional mortgages a court of equity is not 
bound by any hard and fast rule to fix the parcels or divisions to 
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correspond absolutely with the several niortgage grants. The rights 
of ail parties should of course be protected, without overlooking the 
interest of the public in the continued bénéficiai opération of public 
highways constructed and operating under its authority. The sev- 
erance from one division of a part necessary to its successful opéra- 
tion, and not essential to the opération of any other part, cannot be 
justified on the ground alone of mortgage descriptions. If division 
must be made it should be, so far as is reasonably possible, at points 
which will leave the varions divisions as nearly as may be in situa- 
tions to be operated as railroads. 

[9] The complaint which appellant makes because of the nonin- 
clusion with the Coal Railway division — or parcel D as fixed in the 
decree — of the road from Otter Creek to Brazil, Ind., does not im- 
press us as well founded. This is an east and west line Connecting the 
southern terminus of the Coal Railway with the Chicago & Eastern 
Illinois. By it the latter reaches the Brazil coal fields, enabling it to 
compete for that traffic with the Coal Railway which otherwise reach- 
es that field, to eliminate which compétition thèse lines became as- 
sociated under one ownership and were ultimately Consolidated. For 
traffic south of its line the Coal Railway has other connections. The 
Brazil-Otter Creek line would for the Coal Railway be merely a Con- 
necting link between itself and the Chicago & Eastern Illinois, while 
to the latter it means an entry into thèse coal fields. The advantage 
to the Coal Railway in having it, or its disadvantage in not having it 
is far outweighed by its greater advantage to the Chicago & Eastern 
Illinois and ensuing embarrassment of the latter if severed from it. 
Equitable considérations dictate its inclusion with the Chicago & 
Eastern Illinois rather than with the Coal Railway parcel. 

With the Momence-State Line road the situation is quite diflferent. 
This was built before the consolidation, by the Chicago & Eastern 
Illinois, but after a community of interest had been established be- 
tween the two lines, to join a line built about the same time by the 
Coal Railway from Percy Junction, Ind., to the state line. The two 
form a line about 40 miles long (about 29 miles in Indiana and about 
11 miles in Illinois) running in a northwesterly direction towards 
Chicago and constituting the most advantageous and logical connec- 
tion of the Coal Railway for its traffic with Chicago, which is the 
principal market for the coal and other commodities carried by the 
Coal Railway. It serves to form a continuous line from Momence 
through Percy Junction and thence in the same gênerai southerly 
direction about 100 miles further to the south terminus of the Coal 
Railway. That this Momence-State Line bit of road was by the Con- 
solidated Company regarded as really a part of the gênerai Coal Rail- 
way property is indicated in a description of it in the Bankers' Trust 
mortgage, where in connection with the Coal Railway from the state 
line to its southern terminus it was described as "a main line of rail- 
road extending from Momence, 111., by way of Goodland, Ind., to 
Brazil, Ind." There are no stations of any importance between Mo- 
rnence and Percy Junction, and it seems plain that severance arbitra- 
rily at the state line would leave the Illinois stub end of practically 
253 F.— 56 
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little value to the Chicago & Eastern Illinois and considérable of an 
embarrassment and loss to the Coal Railway through interférence with 
a continuons line to its normal connection at Momence. We think 
that upon due protection to the lienors of the Momence end of this 
line, it should be included in and disposed of with the Coal Railway 
property. 

[10] As to inclusion with the Coal Railway in the foreclosure sale 
of part of the equipment, what has been said respecting the Momence- 
State Line pièce of railroad is even more applicable upon this propo- 
sition. A railroad without equipment can serve no function. While 
it may be said that new equipment can be acquired for the Coal Rail- 
way, this would evidently involve outlay much greater than would the 
rétention for this road of a reasonable amount of the equipment such 
as has been and is in constant use thereon, and is adapted to its needs. 
The equipment found to be subject to the lien of the Central Trust 
mortgage as described in section II of article XXXVII of the decree 
of sale, and ordered sold with the Chicago & Eastern Illinois parcel, 
comprises some 23,300 units, and has been and is in use over and for 
the entire System, including the Coal Railway. Doubtless some of 
it has long been used exclusively in the opération of the Coal Railway. 
If ail is to be withdrawn from the Coal Railway division, the Coal 
Railway will hâve none at ail, while the Chicago & Eastern Illinois 
will hâve for its use ail that theretofore served both itself and the 
Coal Railway. The Central Trust and Bankers' Trust bondholders 
cannot as such hâve any interest in depriving the Coal Railway of 
ail equipment, so long as it realizes to them its fair value, and does 
not through the manner of its disposition impair the value of the 
other property upon which their obligations are secured. As the Coal 
Railway has been and is now equipped with a portion of this equip- 
ment it cannot be said that the remaining part of the System will be 
in any manner injured if a due portion of the equipment is sold with 
the Coal Railway. 

As to the railroad from Momence to the state line, and equipment 
for the Coal Railway, the decree of sale should be modified so as to 
provide that the railway, from its junction with the Chicago & East- 
ern niinois main tracks at Momence to the Indiana state line, and ail 
right of way, stations, dépôts, structures, telegraph and other appur- 
tenance thereto, be, under the direction of the district court, fairly 
appraised, and that under same direction there be set apart from the 
equipment found in the decree to be subject to the Central Trust mort- 
gage lien, an amount thereof reasonably necessary and suitable for 
the opération of the Coal Railway as a going operating road, having 
référence also to the operating needs of ail the divisions now being 
served by ail of such equipment ; and that under the direction of the 
court the equipment so set apart for the Coal Railway be appraised at 
its fair market value; that thereupon within a time to be fîxed in 
the decree, appellant indicate as the district court may direct, whether 
or not the Momencé-State Line road, or the equipment set apart, or 
both are acceptable at such appraised values, and if acceptable, they or 
such as is acceptable, be accordingly included and offered for sale with 
said Coal Railway; and upon the sale thereof, before any part of 
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the proceeds of same is applied upon the Metropolitan Trust debt, 
the amount or amounts of such appraised valuations shall be retained 
by the master out of such proceeds, to stand in lieu of and in the sub- 
stitution for said Momence-State Line road and the said equipment 
so set apart, the amount so retained to be subject to the liens as now 
fixed in the decree upon the railroad and equipment; and if the ac- 
ceptance of appellant as above provided for is not forthcoming, the 
railroad or equipment as to which the acceptance is not made shall 
not be so included with the Coal Railway, but shall be disposed of in 
the manner provided in the decree ; the expense of such setting apart 
and appraisements to be borne by appellant, unless before this is done 
appellant shall file its disclaimer of any claim for such inclusion of the 
Momence-State Line road, or equipment, or both. In the case of such 
inclusion with the Coal Railway of the Momence-State Line road, or 
equipment or both, the decree should be further correspondingly mod- 
ified as to the upset priées therein fixed, and in other respects where 
necessary to conform. 

The cause is remanded with instructions to so modify the decree 
of foreclosure as to make it conform hereto. In the other respects 
the decrees are affirmed. Two-thirds of the costs of the appeals shall 
be paid by appellant, and one-third by appellees. 

On the argument Judge KOHLSAAT sat with the court, but he 
died before the opinion was prepared. 



NAVASSA GUANO CO. v. COCKFIELD et al. 

(Circuit Court of Appeals, Fourth Circuit. April 3, 1918.) 

No. 1578. 

1. Evidence <S=>68 — Prbsumption— Natural Conséquences of Act. 

A person is presumed to intend the natural conséquences of bis acts. 

2. Feauddlent Conveyances <S=139 — Form of Transfeb — Insurance Pre- 

MiuMS — ^RiGiiTs or Cbeditoks. 

Where insured, bnowing that he was Insolvent and realizing Le was 
about to die within a few days, attcmpted to change benefleiary of his 
policy, making ît payable to his brother, instead of his légal représenta- 
tive, the transaction was fraudulent as to his ereditors, although he did 
not intend to defraud ereditors, and although policy by its terms had no 
surrender value; ouly two annual premiums having been paid thereon. 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Suit by the Navassa Guano Company against Elle Nixon Cockfield 
and George W. Dickson, as executors of the will of S. R. Cockfield, 
deceased, and others. Decree (244 Fed. 222) for défendants, and 
plaintiff appeals. Decree reversed in part, and cause remanded, with 
direction. 

^::sFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Philip H. Arrowsmith, of Lake City, S. C, and Henry E. Davis, 
of Florence, S. C. (Willcox & Willcox, of Florence, S. C, on the 
brief), for appellant. 

A. C. Hinds, of Kingstree, S. C. (Kelley & Hinds, of Kingstree, 
S. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The material facts appear to be thèse: 
On February 5, 1916, S. R. Cockfield, of Johnsonville, S. C, insured 
his life for $6,000, payable at his death to his légal représentatives, 
and paid the first annual premium of $185.70. The policy contained 
this provision : 

"The insured may, at any tlme while thls iroliey is in force, by written no- 
tice to the Company at its home office, change the beuetlciary or beneliciaries 
under this policy, such change to take effect only upon the Indorsemcut of the 
same ou the policy by the company." 

On February 5, 1917, the insured paid the second annual premium, 
partly by note secured by the policy, and thereby continued the In- 
surance in force for another year. Three days later, February 8th, 
he was stricken with a serious and, as it proved, fatal illness. The 
next day, the 9th, or later, he wrote the insurance company: 

"Inclosed please flnd policy 29888, whlch you will change the bénéficia ry 
and make it payable to Reanier L. Cockfleld, related to me as brother. l'iease 
attend to this and return to me proniptly." 

Under date of the 13th, the company acknovvledged receipt of the 
policy and request, and added : 

"We attach a formai rwiuest to be cnmplied with for thls i)urpose. Hâve 
your signature witnessed by a dlsinterested party, return to us, and the mat- 
ter will bave onr immédiate attention. In the meantime your policy will be 
held in abcyance." 

The insured died on the 16th of February, without having executed 
the "formai request." It is admitted that he was insolvent when his 
letter to the company was written and at the time of his death. Ream- 
er L. Cockfield, the brother named in the letter, was a physician, and 
as such attended the insured in his last illness, and the trial court 
found in effect, and upon ample and convincing testimony, that S. R. 
Cockfield, when he wrote the insurance company, had been advised 
by his brother that his illness would probably terminate fatally. In 
a word, we take it to be established that the insured changed the bene- 
ficiary named in his policy, or attempted to do so, with fuU knowledge 
of his insolvency and in anticipation of death within a comparatively 
short time. 

The suit is brought, as the decree appealed from succinctly states, 
"to subject the proceeds of this insurance policy, which the insurance 
company admits to be due and payable to the party who may be law- 
fully entitled, to the payment of the creditors_of S. R. Cockfield, upon 
the ground, first, that the transfer was invaîid, null, and void as to 
creditors, and, next, that in any event the transfer was insufficiently 
executed, so as to pass the title of the policy, and it still remains the 
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property of the estate of S. R. Cockfield, and should be administered 
as such, and applied to the payment of his creditors." The court 
below sustained the transfer of the policy and awarded the proceeds 
to the transférée, Dr. Cockfield, less so much as represents the pre- 
miums paid by the insured in his Hfetime, which was directed to be 
turned over to his executors. The decree distributes the insurance 
money accordingly, and the créditer appeals. 

We put aside, without expressing any opinion, the contention of 
appellant that the attempted change of beneficiary was ineffectuai for 
any purpose, in order to décide the case upon the assumption that the 
letter written to the company by the insured a few days before his 
death effected a valid transfer of the policy and its proceeds, except 
as against the rights of creditors. The argument in behalf of appel- 
lee rests upon the proposition that, inasmuch as the policy by its termj 
had no cash surrender value, only two annual premiums having been 
paid, its transfer to the brother diverted nothing of value from the 
insured's estate, and this we apprehend is the crux of the case. Some 
support is sought by analogy in that section of the Bankruptcy Law 
which provides for the disposition of insurance on the life of a bank- 
rupt, and under which it is held that a policy having no surrender 
value does not pass as an asset to the trustée. Burlingham v. Crouse, 
228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N._ S.) 
148. But this is not a bankruptcy proceeding, and it seems manifest 
that the statutory right of a trustée in such case cannot measure or 
affect the right of creditors in a suit like this to reach the proceeds of 
a policy on the ground that as to them it bas been fraudulently trans- 
ferred. The only law hère applicable is the statute of Elizabeth, 
which upon this issue is the common law of South CaroUna. 

[1, 2] Granting, however, the principle invoked by the appellee, 
that a policy without surrender value may be validly transferred even 
as against creditors, we are not prepared to hold that the policy in 
question had no surrender value at the time of its transfer. If the 
insured had then been in his usual health, with the normal expecta-, 
tion of life, his estate would not bave been depleted by a change of 
beneficiary, and creditors could not justly complain. In that case 
the transférée might bave taken a burden, instead of a bounty, be- 
cause of the probability that an indefinite number of premiums would 
bave to be paid. But the situation hère is altogether différent. The 
insured knew that he was about to die ; he had been told so by his 
brother. He therefore knew, or at least supposed, that presently, 
and long before another premium would be payable, the full amount 
of his policy, less the small note secured thereby, would come into 
the hands of his executors and be subject to the claims of creditors. 
The only reasonable inference is that in thèse circumstances he un- 
dertook to turn over to his brother, to whom it was a pure donation, 
the insurance money which otherwise would go to the payment of his 
debts. This being so, we think it cannot be said that the transferred 
policy was valueless. On the contrary, as it seems to us, the fact of 
impending death, the practical certainty that the life of the insured 
would end within a few days, operated to remove the élément of con- 
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tingency, and gave to the policy at the time of its transfer an actual 
pecuniary value closely approximating its face amount. The terms of 
the poHcy relating to surrender value may be controlling, when the 
insured entertains the ordinary expectation of lif e ; but they should 
not be permitted to shield a gratuitous transfer to the préjudice of 
creditors, when he knows that death is an early certainty. Nor can 
the transfer in question be def ended on the ground of différence be- 
tween conscious and constructive fraud, for it is familiar doctrine 
that every man must be presumed to intend the natural conséquences 
of his acts. The insurance procured by Cockfield was by his direction 
made payable to his légal représentatives, and it thereby became, what- 
ever its value, an asset of his estate. When he sought to change the 
beneficiary, he knew that death was near, and that the proceeds of the 
policy, if not transf erred, would soon be paid to his executors ; and 
he was therefore chargeable with the results of his action, even if 
he lacked the intention of defrauding his creditors. In short, we are 
convinced that the transaction under review was fraudulent as to 
creditors and must be so adjudged. 

And this conclusion is sustained, as we think, by the clear weight 
of authority. A case directly in point is Stokoe v. Cowan, 29 Bevan, 
637. The facts are strikingly similar. Cowan had two pohcies upon 
his life, one taken out in April, 1857, the other in June, 1858, both 
payable to his estate. On November 9, 1859, he assigned them ab- 
solutely to his mother, to whom they had been previously pledged for 
a small amount. He died insolvent on the 3d of December following. 
Stokoe, a creditor at the time of the assignment, brought suit to set 
it aside. At the time of the transfer Cowan was ill with consump- 
tion, and it was known by those about him that he could live but a 
short time longer. The same défense was set ùp as hère, that the 
policies were of little or no value; the assignée being liable to pay 
the premiums, and their value therefore depending entirely upon the 
amount of future payments. But the Master of the Rolls, in a brief 
.but very explicit opinion, held that the assignment could not stand as 
against creditors, and gave the plaintiff a decree for the full amount 
of the policies, less the sum for which they were pledged, saying, 
among other things, that: 

"The value of a policy does not dépend so much on the number of pay- 
ments made, as on the âge of the insured and the state of his health at the 
time thte assignment takes place." 

To the same efïect is another English case decided a few years later, 
Freeman v. Pope, L. R. 9 Eq. 206, which is cited with approval in 
Central Bank of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 
32 L. Ed. 370. In the latter case the Suprême Court said (128 U. S. 
pages 204 and 207, 9 Sup. Ct. 44, 45 [32 L. Ed. 370]) : 

"In the view of the law, crédit is extended in reliance upon the évidence of 
the ability of the debtor to pay, and in confidence that his possessions will 
not be diminished to the préjudice of those who trust him. This reliance is 
dlsappointed, and this confidence abused, if he divests himself of his property 
by giving It away after he has obtained crédit. And where a person bas taken 
out policies of insurance upon his life for the beneflt of his estate, It has been 
frequently held that, as against creditors, his assignment, when Insolvent, of 
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isuch policles, to or for the beneflt of wife and chilclren, or eitber, constltutes 
a fraudulent transfer of assets within the statute and thls, even though the 
debtor may hâve had no dellberate Intention of deprivlng hls creditors of a 
fund to whlch they were entitle<l, because bis act has in point of faet witb- 
drawn such a fund from theni, and dealt with it by way of boun', i?ree- 
man v. Pope, L. R. 9 Eq. 206. * * * The rule stands upon preeisely the 
same ground as any other disposition of bis property by the debtor. The de- 
fect of the disjposition is tbat it removes the property of the debtor ont of the 
reach of his creditors. » • * The obvions distinction between the transfer 
of a policy taken ont by a person upon liis insurable interest in his own life, 
and payable to himself or bis légal représentatives, and the obtalning of a 
policy by a person upon the insurable interest of his wife and children, and 
payable to them, bas been repeatedly recognized by the courts." 

We regard thèse authorities as décisive of the instant case and fur- 
ther discussion appears unnecessary. It follows that the decree ap- 
pealed from, so far as it awards any portion of the insurance money, 
to the appellee, must be reversed, and the cause remanded, with in- 
structions to enter a decree in accordance with the views herein ex- 
pressed. 

Reversed. 



LE MORE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. .Tuly 29, 1918. Rehearing Denled 

November 9, 1918.) 

No. 3188. 

1. Ckiminai. Law ®=^619 — Consolidation op Indictments — ^Discrétion. 

The trial court may, in its discrétion, consolidate several indictments 
before trial, and try the same together. 

2. PosT Office <g=>49 — Sciieme to Dkfraud — Evidence. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10385), for 
use of the mails In connection with a scheme to defraud, whereby défend- 
ants induced océan carriers to issue bills of ladlug though no ship- 
ments were delivered, and drafts with bllls of lading attached were nego- 
tiated, though persons on wbom drafts were drawn accepted them know- 
ing ail circumstances, held, that évidence was sufflcient to go to jury. 

3. PosT Office <S=35 — Offenses — Scheme to Defbaud. 

To sustain a conviction under Pen. Code, § 215 (Comp. St. 1916, § 10385), 
denouiicing use of mails in connection with a scheme to defraud, proof 
oui y of the devising of the scheme or artifice to defraud, wlthout proof 
tbat any one was defrauded, is sufficlent. 

4. Criminal IjAW ■©=822(1) — Instructions as a Whole. 

An extract is not to be considered apart from the charge, and error 
cannot be predlcated thereon where the charge as a whole is correct. 

5. Cbiminat, I,aw <S=>829(1) — Refusai, of Requests. 

The refusai of requests to charge, covered substantially by the charge 
given, is not error. 

6. Crimisai. Law <©=3S29(8) — Instruction.s — Good Chakacter. 

Wbere the court correctly and fully charged on good character, the 
refusai of a requested charge that good character itself might generate a 
reasouable doubt of guilt held proper. 

7. Criminal Law <g=393(2) — Evidence Compulsorily Produced. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10385), for 
uslng the mails in connection with scheme to defraud, books of ac- 

■^zsFoT other cases see same tople & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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count of partnersïiips In whlch défendants were partners*, whlcll were 
produced by the trustée In bankruptcy of the firms, who had taken pos- 
session of thetn, held admissible over objections that tbey were compul- 
sorily produced. 

8. PosT Office <s=>49 — Offenses — Evidence. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10;5S5), for 
usiiig tlie mails In connection witli a scheme to defraud, where défend- 
ants eontended that nioney obtained, etc., went into tirms of whieh tliey 
weie membei's, held tliat the governuieiit could sliow the amounts de- 
fendants drew from such firnis, etc. 

9. Ceiminal Law <S=3351(10) — Attempt to Destuoy Evidence. 

In a prosecution under Pen. Code, § 215 (Coinp. St. 1916, § 10385), for 
using the mails in connection with a scheme to defraud, whereby océan 
carriers were induced to issue bills of ladins thougli no shipments were 
delivered, etc., a cablegram sent by one of the défendants directing de- 
struction of bills of lading, etc., held admissible against hlm, being an 
attempt to destroy évidence. 

10. Cbiminal Law i©=:»371(1) — Evidence — Otiieb Officnses — Intent. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10385), for 
using the mails in connection with a scheme to defraud, whereby océan 
carriers were induced to issue bills of lading though no shipments were 
delivered, etc., proof of the use of other bills of lading, to cover which 
no goods were shlpped, was admissible ou the issue of fraudulent intent, 
the évidence not being conflned to transactions set out in the indictment. 

11. Ckiminal Law «©=0448(12) — Opinion — Evidence. 

In a pr()S(>cution under Pen. Code. § 215 (Comp. St. 1916, § 10385), for 
using mails in connection with a scheme to defraud, whereby défend- 
ants induced océan carriers to issue bills of lading though no shipments 
were delivered, and drafts with the bills of lading attached were nego- 
tiated, etc., testlmimy by bankers that they would not bave made ad- 
vances had bills not been attached, or had they linown no goods were 
shlpped, was admissible, being évidence of etfect of récitals according 
to course of business of bankers, rather than inere opinion as to effect 
in a spécifie Instance. 

12. Ceiminal Law i©=3448(3) — Evidence— Intent. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10385), for 
using the mails in connection with a scheme to defraud, whereby de- 
fendants induced océan carriers to issue bills of lading though no ship- 
ments were delivered, and drafts with bills attached were negotiated, 
etc., testimony that witness did not personally expect to make shipments 
when he drew bills was not incompétent, as a statement of opinion, 
where answer was limited to his own expectation, and amounted to no 
more than that witness gave no Instructions for shipment when he 
drew the bills. 

13. PosT Office <S=>49 — Offenses — Evidence. 

In a prosecution under Pen. Code, § 215 (Comp. St. 1916, § 10385), for 
using the mails in connection with a scheme to defraud, whereby de- 
fendants induced océan carriers to issue bills of lading though no ship- 
ments were delivered, and drafts with the bills of lading attached were 
negotiated, etc., held, that testimony that witness drawing bills of lad- 
ing declined to accept power on ground bills of lading were not regular 
was admissible on question of defendant's intent. 

14. Witnesses ®=3277(4) — Cboss-Examination of Accused — Scope. 

Where a défendant charged with vlolating Pen. Code, § 215 (Comp. 
St. 1916, § 10385), by using mails in connection with scheme to defraud, 
whereby océan carriers were induced to issue fraudulent bills of lading, 
which were attached to drafts that were negotiated, testifled that ac- 
ceptors who understood transaction were able to pay, etc., eross^examina- 
tion as to amouut of acceptances was not objectlonable as relating to œut- 
ter not brought out on direct examination. 

®=jFor other cases see same topic & KEY-NUMBBB la ail Kejr-Numbered Dlgests & Indexe» 
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15. WlTNESRES 0=277(1) CrOSS-EXAMINATION OP AcCUSED — niSCRBTION. 

Where n défendant voliintarily takes tbe stand lie waives liis con- 
stitulional privilège, and the extent of his cross-exaniination Is a mat- 
ter for the discrétion of the trial Judge. 

16. CBiJriNAL Law <S=721(2) — Argument— Dbïtîndant's Failurb to Testipt. 

Where défendant took the stand, but wa.s prevented from answering 
questions on cross-examlnation by objections that tbey did not coine 
wltbin the scope of the direct examlnatlon, the prosecutor could com- 
ment iu his argument on defendant's failure to auswer. 

17. CaiMiNAL lyAW <©=>722V2 — Argument — Otheb Offenses. 

In a prosecutlon under Pen. Code, f 215 (Comp. St. 1916, i 10r?S5), for 
using the mails In connection wlth a scheme to defraud, etc., where de- 
fendants, who had become banlinipt, contended that raoneys reallzed 
from the scheme went into their business, argument of the prosecutor 
as to disposition of the prooeeds, held vvarranted, not l)eing in efïect an 
attempt to charge défendants wlth the offense of concealment in bank- 
mptcy. 

18. Criminai. Law <@=>11.'54(4) — Motion for New Trial— Review. 

The overruling of defendant's motion for uew trial cannot be revlewed 
on writ of error. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Riifus E. Foster, Judge. 

Albert Le More and Edward E. Carrière were convicted of havin^ 
devised a scheme or artifice to defraud, etc., in violation of Pénal Code, 
§ 215, and they bring error. Affirmed. 

Charlton R. Beattie, of New Orléans, La.. George Wesley Smith, of 
Rayvi!le, La., and Michel Provosty, of New Orléans, La., for plain- 
tifïs in error. 

Jos. W. Montgomery, U. S. Atty., of New Orléans, La. 

Before WAJUCER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. [1] 1. The plaintiffs in error were con- 
victed of having devised a scheme or artifice to defraud in violation of 
section 215 of the l'anal Code (Act March 4, 1909, c. 321, 35 Stat. 1130 
[Comp. St. 1916, § 10385]). They were convicted under two indict- 
ments, which were consolidated before trial, and tried together. Plain- 
tifïs in error objected to the consolidation, and assign the order of the 
court directing the consolidation as error; but this was a discretionary 
matter, and no abuse of discrétion is shown in the record. 

[2, 3] 2. The plaintifïs in error also assign as error the refusai of 
the District Court to direct a verdict of acquittai. Section 215 re- 
quires of the government, in order to prove its case, to establish but 
two things : The formiïig or devising a scheme to defraud, and tlie de- 
posit in the post office of a letter to efïectuate the scheme. Among oth- 
er classes of frauds mentioned in the section is devising of a scheme 
to defraud by means of false représentations, and this is the class of 
fraud relied upon by the government in this case for conviction. No 
questions presented by the appeal relate to the second proposition, i. 
e., the use of the mails by the plaintifïs in error. It is denied by them 
that they devised any scheme to defraud the parties they are alleged in 

@=3For other caaes te» aame topic & KEY-NUMBBR In ail Key-Numbered Digests & luUeXiïS 
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the indictments to hâve intended to defraud. The scheme relied upon 
by the government was, briefly stated, this : The plaintiffs in error were 
engaged in the business of exporting staves from the ports of Miobile 
and New Orléans to European countries, and had been se engaged for 
many years before their bankruptcy. The staves were exported by 
them to three or four regular consignées, among whom was the firm 
of B. Gairard Fils, in Paris. They had also formed a branch in Eng- 
land, which did business under the name of the Liverpool Stave Com- 
pany, and to which they consigned staves. When they shipped staves 
the course of business was to draw on the consignée, with bill of lading 
for the staves attached to the draft, and to procure bankers in this 
country or abroad to purchase or discount the drafts. The drafts were 
time drafts, which required acceptance by the consignée on présenta- 
tion. Payment followed in 60 or 90 days after acceptance. The bills 
of exchange had attached to them a slip, directing delivery of the at- 
tached bill of lading to the accepter, upon his acceptance, and the course 
of business was to make delivery of the bill of lading to the consignée, 
upon his acceptance of the draft and bill of exchange, and he thereby 
acquired title to the staves, if any were shipped. For many years be- 
fore the bankruptcy of the firms of which the plaintifïs in error were 
the members a practice had sprung up between thèse firms and two 
steamship lines, the Austro-American Steamship Company and the 
Vogeman Line, to issue bills of lading to the firms of plaintiflfs in 
error for staves when no staves had been in fact received by the steam- 
ship company for transportation, upon a letter of the plaintifïs in error 
guaranteeing future delivery of staves of the quantity and description 
set out in the bill of lading. Certain of the consignées were privy to 
this course of business. The évidence tended to show, with référence 
to the Austro-American Line, at least, that it made an endeavor to lo- 
cate on the yard of plaintifïs in error in New Orléans, which was op- 
posite the steamship company's dock, staves corresponding to the re- 
quirement of each bill of lading, and to identify them. However, the 
staves were never delivered on shipboard in a large majority of cases 
during the last years of the firms' history. Instead of shipping the 
staves to the consignée, in pursuance of the bill of lading, when the 
draft drawn on the consignée was presented to him for acceptance he 
accepted the draft, detached the bill of lading, and surrendered it either 
to the officers of the steamship company at European port of destina- 
tion or returned it to the plaintifïs in error's firm in this country, and 
they in turn surrendered it to the steamship company's agents at point 
of shipment. Upon receipt of the bill of lading the steamship com- 
pany surrendered the letter of guaranty which they had taken to se- 
cure delivery of the staves to the plaintiffs in error or their firm. Upon 
receiving each bill of lading plaintiffs in error drew against the con- 
signée mentioned in it for the purchase price of the supposed ship- 
ment, attached the bill of lading evidencing the shipment to the draft, 
presented the draft, with bill of lading attached, to some banker for 
discount, and received the proceeds of the draft from the banker. The 
banker thereupon forwarded the draft and bill of lading to the con- 
signée, through its correspondents, and procured the acceptance of the 
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draft by the consignée, and the consignée, upon presentment of the 
draft for payment, would pay it, though he had never received any 
staves at ail. Ail the drafts which were the basis of ail the counts in 
both indictments had been presented and accepted in this way, though 
no shipments of staves had been made to answer the réquisition of the 
bills of lading. In the years during which this practice was pursued 
drafts amounting to $16,000,000 had pursued this course. Many of 
thèse drafts were paid by subsequently drawn drafts, which were, in 
effect, renewals of the previously drawn drafts. This course of busi- 
ness was in this way prolonged. The drafts against which no ship- 
ments of staves were made, and which were not mère renewals, rep- 
resented unsecured loans to the drawers. At the time of the banlc- 
ruptcy there were outstanding, accepted but unpaid, drafts in an amount 
largely in excess of a million dollars, B. Gairard Fils having accepted 
over a million of this amount. The death of the senior Gairard pre- 
cipitated the crisis, resulting in the failure of his firm, and as well that 
of the other consignées, the L,iverpool Stave Company, the Association 
Industrielle Française of Paris, Coulon, Berthoud & Co., and Fry, 
Miers & Co. of London, and thereafter the partnerships of which 
plaintiffs in error were members. The holders of the drafts, which 
were outstanding, accepted, but not paid, were unable to obtain pay- 
ment either from the bankrupt drawers or drawees, and had no re- 
course against the bills of lading or their contents. 

The positions of the plaintiffs in error are twofold. They say no 
fraud was committed by them because the évidence shows that they 
intended that the drafts should be paid by the acceptors, and were rea- 
sonably justified in believing that they would be paid from the fact that 
over a course of previous years similar drafts had been paid in every 
case, though they had aggregated millions, and because the consignées 
were wealthy business men, who were supposed to be amply able to 
respond to liabilities such as were represented by their acceptances. 
They further say that, conceding a fraud was committed by the false 
représentation contained in the bill of lading attached to the drafts, and 
to cover which no goods had been delivered to the issuing steamship 
Company for transportation, the persons defrauded were not the bank- 
ers who discounted the drafts, as the indictments charged, because the 
law and the direction contained on the slips attached to the drafts ad- 
vised them that the bills of lading were security for the acceptance 
only of the drafts, and not for their payment, and because ail the 
drafts set out in the indictment were in fact accepted, and the bills of 
lading delivered to acceptors for their disposition, and it was imma- 
terial to the bankers, after acceptance, whether the bills of lading were 
true or false. They also say that, according to the course of business, 
the bankers invariably exacted of the consignées either an acceptance 
on the draft itself, or a cabled agreement to accept, which was its 
équivalent, before any money was advanced on the faith of them. 

As to the first contention, the fraud asserted by the govemment 
against the plaintiffs in error was not the drawing of the drafts and 
obtaining the proceeds of the discount thereof, intending not to pay 
the drafts, either primarily through the acceptors or secondarily them- 
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selves. If it had been, an expectation, actually and reasonably enter- 
tained by the drawers that the acceptors were able and willing to pay 
the drafts, might hâve deprived the transaction of a fraudulent intent 
to obtain the proceeds of the discount of the drafts, expecting the 
drafts not to be paid. The fraud reHed upon, however, consisted in an 
alleged false représentation contained in the bills of lading, materially 
affecting the abiHty of the acceptors to pay the drafts, and inducing 
the bankers to part with their money, when they might hâve been un- 
wilhng to do so if no such représentations had been made. The bill 
of lading recited the delivery by plaintiffs in error to the issuing steam- 
ship Company for transportation to the consignée and drawee of staves 
in value equal to the amount of the draft. 

As to the second contention, such représentation might constitute 
a material inducement to the bankers to advance on the drafts in tvvo 
ways : First, it was an assurance that the drawee would be put in f unds 
from the proceeds of the sale of the staves when received sufficient to 
take up the drafts, and, second, it gave to the numerous transactions 
evidenced by the drafts and bills of lading the appearance of regular 
purchases of merchandise by the drawers, and the mea,ns of paying the 
sellers in a commercially recognized and customary way, when in truth 
and in fact the transactions were not purchases of staves by the draw- 
ees, but mère unsecured loans to the drawers from the drawees, under 
the disguise of regular dealings between seller and buyer of merchan- 
dise. 

The function of the bills of lading was not altogether limited to that 
of security for the acceptance of the draft. Conceding that the bank- 
ers were not entitled to look to the bills of lading as security for either 
the acceptance or payment of the drafts, we still think that the récital 
might well constitute a material représentation (1) that the accepter 
would hâve funds with which to pay the draft when it matured, and 
(2) that the transaction was one in the regular course of mercantile 
business, and not an irregular way of borrowing money without se- 
curity. If the représentation was false, in that no staves were intended 
to be shipped when the bills of lading were issued and presented to 
the bankers with the drafts, then it was probable that the bankers would 
be defrauded in either of the ways stated by such false représentations. 
Again, the offense created by section 215 requires proof only of the 
devising of a scheme or artifice to defraud. It does not require the 
government to establish that any person was actually defrauded by the 
scheme. In this it differs from the offense of obtaining money or prop- 
erty by false prêteuses. Even though the drafts, the basis of the vari- 
ons counts in the indictment, were in fact accepted before the banks 
made advances on them, and even though such had been the usual 
course of business, it would not follow necessarily that the plaintiffs in 
error knew that acceptances would always précède advances, when they 
formed or designed the scheme, so as to exclude ail idea that the plain- 
tiffs in error anticipated that the bankers might rely upon the security 
of the bills of lading pending the time they made the advances and 
the time of acceptance. We think the jury were authorized to infer 
that the alleged false représentations in the bills of lading were of a 
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character calculated to deceive and defraud the bankers who advanced 
on the faith of them, and this though the bills of lading were security 
for the acceptance only, and not for the payment of the drafts. 

If the plaintiffs in error devised a scheme to deceive by false rep- 
résentations the takers of the drafts as to a material fact, affecting the 
abiHty of the acceptors to pay the drafts, or affecting the value of the 
security accompanying them, or the regularity of the transaction evi- 
denced by them, and which was calculated to deceive them and induce 
them to discount the drafts, when otherwise they would not hâve donc 
so, we think a case would be made out under section 215 of the Crim- 
inal Code, though the plaintiffs in error believed, and had reasonable 
grounds for believing, that the drafts would be accepted and paid by 
the drawees. The bankers would hâve been defrauded by a false rep- 
résentation that induced them to believe they were getting something 
more secure than they actually got, and the forming of a plan to do 
this by means of false représentations would be the devising of a 
scheme to defraud within the express terms of section 215. 

The présentation to a bank for discount of a draft with a bill of lad- 
ing attached well could be regarded as a request to cash, or make an 
advance on, the price of goods shipped, and as a représentation that 
the drawee's acceptance would amount to a promise to pay for goods 
actually shipp>ed and by the delivery of the bill of lading made subject 
to his order. The absence, without the knowledge of the discounting 
bank, of a real shipment would make the discounting of the draft the 
financing of what appeared to be a real movement of igoods, but which 
in reality was a mère deceptive appearance of such a transaction. On 
the face of it the supposed actual shipment of goods is a basis for a 
crédit or advance so obtained, it appearing that the drawers were part- 
ing with the goods called for by the bill of lading, and that the drawee 
by his acceptance would be promising to pay for goods in transit con- 
signed to him or his order. The resuit of such opérations was that 
what the drawers and drawees realized from them came from the dis- 
counting banks, and not, as it appeared, from staves owned, shipped, 
and received. 

For thèse reasons we do not think the District Court erred in refusing 
to direct an acquittai. 

[4] 3. The next assignment is based on a portion of the charge of 
the District Judge. The part complained of is as follows : 

"But If tbe only reason or cause of their discounting of the draft was the 
reason that they believed that the goods had been shipped, as set out in 
the bill of lading, that would be a false prêteuse and a fraudulent scheme, and 
the mailing of the letters in furtherauee of that would complète a fédéral 
offense." 

Taken by itself, the part complained of may omit référence to some 
of the éléments of the offense, and, by reason of the omission, appear 
to lay undue emphasis on the influence the représentations had on the 
bankers; but the extract is not to be separated from its context, nor 
considered apart from the rest of the charge. When considered with 
the rest of the charge, we see no error in it. 

[5] 4. The plaintiffs in error complain of the refusai of the District 
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Judge to grant certain of their spécial requests to charge. We think 
the first, if abstractly correct, has no application to a case of alleged 
fraud based on false représentations as to the shipment of goods con- 
tained in a bill of lading. The most visionary could not hope that mer- 
chandise not delivered to the carrier would reach the consignée. This 
was the gist of the scheme to defraud charged in the indictment. 

We think requests numbered from 2 to 7, inclusive, were otherwise 
substantially charged by the court. They relate to the principle that 
the bills of lading attached to the draf ts secured the acceptance and not 
the payment of the drafts, as was held in the case of National Bank 
V. Merchants' Bank, 91 U. S. 92, 23 L. Ed. 208. 

Requests numbered 8, 9, and 10 predicated the guilt of the plaintiffs 
in error upon the belief of the jury that they entertained no reasonable 
expectation that the drafts would be paid when they procured their dis- 
count. We do not think they assert the law of this case. 

[6] The eleventh request is to the efïect that good character, when 
proven, might of itself generate a reasonable doubt of the guilt of plain- 
tiffs in error. The District Judge charged fully upon the efifect of évi- 
dence of good character in other respects. The plaintiffs in error rely 
vtpon the statement of the court in the opinion in the case of Edgington 
V. United States, 164 U. S. 361-366, 17 Sup. Ct. 72, 74 (41 h. Ed. 467), 
that "the circumstances may be such that an established réputation for 
good character, if it is relevant to the issue, would alone create, à rea- 
sonable doubt, although without it the other évidence would be con- 
vincing." What the court decided in that case was that the value of 
■évidence of good character was not confined to doubtf ul or conflicting 
cases, or not to be considered by the jury "unless the other évidence 
left the mind in doubt," but that the weight of authority was to the 
effect that good character in any case, when considered in connection 
with the other évidence in the case, might generate a reasonable doubt. 
What the court said with référence to réputation for good character 
under some circumstances alone being sufficient to create a reasonable 
doubt, though without it the other évidence would be convincing, was 
said by way of argument, and not to announce a rule of law to be given 
in charge to the jury. We do not think that the trial judge was re- 
quired to charge the jury in the language quoted from the opinion. 

[7, 8] 5. (a) Exceptions to ruHngs on the évidence are relied upon 
for reversai. The District Judge permitted the government to intro- 
•duce in évidence the books of account of the partnerships in which 
plaintiffs in error were partners. They were produced by the trustée 
in bankruptcy of the partnership, who had taken possession of them, 
as the books of the bankrupt firm. The plaintiffs in error objected to 
their use by the government upon the ground that they were compul- 
sorily produced. The case of Johnson v. United States, 228 U. S. 457, 
33 Sup. Ct. 572, 57 L. Ed. 919, 47 L. R. A. (N. S.) 263, holds to the 
•contrary. Objection was also made to that part of the books which 
contained the personal accounts of the plaintiffs in error, upon the ad- 
ditional ground that such accounts were immaterial to any issue in the 
case. The plaintiffs in error contended that the money obtained on 
the irregular drafts ail went into the business of the partnerships with 
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whîch they were connected. We think the government had the right 
to show, by way of explanation, the amounts that were drawn out of 
the partnerships by the plaintififs in error, the individual partners. 

[9, 10] (b) The plaintiffs in error also complain of the admission in 
évidence of a cablegram addressed to one Medinger at Paris, and de- 
livered by the plaintiff in error Carrière to the witness Lambert to be 
coded and transmitted to the addressee. The loss of the original mes- 
sage was proven, and a foundation laid for the introduction of the copy. 
The cablegram was sent three or four days after the failure of the 
fîrms in which the plaintiffs in error were partners, and directed the 
addressee, their Paris représentative, to get some bills of lading issued 
by the Austro-American Steamship Company which were supposed to 
be in the possession of Marquand Gairard, son of the senior partner 
of B. Gairard Fils, and to destroy them as soon as received. It is true 
thèse bills of lading were testified to hâve been others than those set 
out in the indictments, and it was shown that the cablegram was sent 
at the instance of, and in an endeavor to protect, the Austro-American 
Steamship Company, yet it constituted an attempt on the part of the 
plaintiff in error Carrière to destroy évidence, and was admissible, cer- 
tainly, as against him, for that reason. Upon the issue of fraudulent 
intent the évidence was not confined to the transactions set out in the 
indictments. Proof of the use of other bills of lading by plaintiffs irr 
error, to cover which no goods were shipped, was compétent upon this 
issue. 

[11] (c) The bankers who testified for the government, and who had 
made advances, were asked whether they would hâve made advances 
on the drafts if no bills of lading had been attached to them, or if they 
had been informed that no goods were shipped to comply with the re- 
quirements of the bills of lading, and were permitted to answer in dif- 
férent ways that they would not hâve done so. The questions were ob- 
jected to as being irrelevant and calling for expressions of opinion from 
the witness. In a prosecution under section 215 the government is not 
required to show that the fraudulent scheme devised was successful, 
or that the party intended to be defrauded was actually defrauded. It 
is enough for- it to show that the scheme devised was one that was cal- 
culated to defraud. The évidence should be considered as directed to 
the issue as to whether the représentations in the bills of lading were 
of a nature likely to deceive, and not to the issue as to whether the wit- 
ness was in fact deceived by them in the instant case, as would hâve 
been the case if the prosecution had been for obtaining money by false 
prêteuses. The witnesses were bankers, accustomed to dealing in drafts 
of like kind. Their évidence was, in effect, that bankers purchasing 
drafts drawn for the purchase price of merchandise, with bills of lad- 
ing attached, would rely upon the genuineness of the bill of lading, and 
the représentation that the goods had been shipped, as recited by it, in 
buying the drafts. This did no more than state the course of business 
among bankers in this respect, and was testified to by witnesses wha 
wei-e experts f amiliar with the customs of bankers in such matters. We 
think the évidence was material upon the issue as to whether or not the 
récitals of the receipt of the staves in the bills of lading were calculated 
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to deceive purchasers of the drafts to which the bills of lading were 
attached, and that it was évidence of the effect of such récitals accord- 
ing to the course of business among bankers, rather than the mère 
opinion of the witness as to the effect of the représentation upon him 
in a spécifie instance. But if the évidence called for by the questions 
objected to was subject to the objections made, the admission of it 
was not such error as would justify a reversai of the judgment. 
There was other unquestionably compétent évidence to support a find- 
ing that banks applied to were likely to be influenced to discount drafts 
accompanied by bills of lading by a reliance on the bills of lading evi- 
dencing real shipments of goods. The other évidence disclosed by 
the record is such as to satisfy us that the exclusion of the testimony 
in question would not hâve resulted in a finding différent from the one 
made. It is not reasonably supposable that, in the absence of that tes- 
timony, the jury would hâve failed to conclude from the other évidence 
adduced that the défendants would not hâve met with the same suc- 
cess in realizing on their drafts if it had been made known to the banks 
dealt with that the bills of lading accompanying drafts presented for 
discount did not represent any actual shipments of goods, and that the 
means of paying accepted drafts would be obtained from the same or 
other banks by discounting other subsequently drawn drafts, also ac- 
companied by bills of lading which represented no actual movement of 
goods. It seems that it would not be going too far to say that it may 
be treated as a matter of common knowledge that crédits or advances 
by banks based upon what appears to be actual movements of com- 
modities in legitimate commerce would not be as readily obtainable if 
the falsity of the appearance of reality is made known when the crédits 
or advances are applied for. 

[12] (d) The witness Harris was permitted to testify that he per- 
sonally did not expect to ship the staves when he drew the bills of lad- 
ing, against objection that this was the statement of opinion of the wit- 
ness. The answer of this witness was limited to his own expectation, 
and the context shows that it amounted to no more than a statement 
that he gave no instructions at the time he drew the bills of lading for 
the delivery of the staves for shipment. This appears from his testi- 
mony that "there had been shipments of staves made against the bill 
of lading drawn with a letter of guarantee." His testimony as to his 
own expectation, based on the fact that he had given no instructions to 
ship, was compétent. 

[13] (e) The same witness was petmitted, against objection, to tes- 
tify to a conversation between himself and the plaintiffs in error, in 
which he decHned to accept a power of attorney f rom plaintiffs in error, 
assigning to them as his reason that he did not think the bills of lading 
were regular. This évidence tended to bring home prior notice to plain- 
tiffs in error of the irregularities in the bills of lading, and was ma- 
terial upon the question of whether or not they intended to def raud. 

[ 1 4, 1 5] (f) The plaintiff in error Carrière voluntarily testified in his 
own behalf. On cross-examination he was asked by the United States 
attorney as to the amount of accepted and unpaid drafts outstanding 
against B. Gairard Fils at the time of the failure pf that firm, and also 
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as to the financial condition of the Liverpool Stave Company, and was 
permitted to answer, against the objection that it was matter not 
brought out upon direct examination, and on which he could not be 
properly cross-examined. The witness had testifàed on his direct ex- 
amination to facts tending to sustain the ability of the two firms men- 
tioned to pay their acceptances. It was proper cross-examination to 
show the amount of such acceptances and any fact tending to throw 
light on the financial condition of either acceptors. The plaintifif in 
error having voluntarily ofifered himself as a witness, the waiver of 
his constitutional privilège was complète, and the extent and latitude 
of the cross-examination was a matter for the discrétion of the Dis- 
trict Judge. Diggs V. United States, 242 U. S. 470, 37 Sup. Ct. 192, 
61 L. Ed. 442, L.R. A. 1917F, 502. 

[16] 6. The plaintifïs in error excepted to the closing argument of 
the District Attorney in two respects : 

(a) Upon the comment of the District Attorney on the failure of the 
plaintiff in error Carrière to answer certain questions asked him on 
cross-examination to which objection had been sustained. The objec- 
tions were based altogether upon the ground that the matter inquired 
about was not within the scope of direct examination of the witness. 
It is.contended that comment on his failure to answer was in violation 
of his constitutional privilège. 

In the case of Caminetti & Diggs v. United States, 242 U. S. 470- 
493, 37 Sup. Ct. 192, 61 L. Ed. 442, L. R. A. 1917E, 502, the Suprême 
Court, sustaining an instruction given by the District Court, that the 
failure of the défendant Diggs, who had taken the stand in his own 
behalf, to explain incriminating circumstances, might not only be com- 
mented upon by counsel, but might be considered by the jury, with ail 
the other circumstances, as to his guilt or innocence, said : 

"TTiis instruction, it is contend(^, was error in that it permitted the jury 
to draw inferences against the acruscd from failure to exphiin incriminatins 
circumstances when it was within his power to do so, and tluis ojierated to his 
pre.iudice, and virtually made him a witness asainst himself, in dérogation 
of rishts secured by the Fifth Amendment to the fédéral Constitution. 

"There is a différence of opinion expressed in the cases upon this sub.iect. 
the Circuit Court of Appeals in the Eighth Circuit holding a contrary view, as 
also did the Circuit Court of Appeals in the First Circuit. See Balliet v. 
trnited States, 129 Ped. 6S'9 ]M C, C. A. 201] ; Myrick v. United States, 219 
Fed. 1 [134 C. C. A. 619]. We think the better reasoning supports the view sus- 
tained in the Court of Appeals in this case, which is that where the accused 
tal;ps the stand in his own hebalf, and voltintarllv testlties for himself (Act of 
March 16, 1878, c. 37, 20 Stat. .".O [Comp. St. 191G, § 1465]), he may not stop 
short in his testiniony by omitting and faili.ng to explain incriminating cir- 
cumstances and events airead.y in évidence, in wtlich he pai'tlcipated and con- 
cerning which he is fully informed, wlthoiit subjecting his silence to the înfer- 
(>nces to be naturally drawn from it. 

"The accused of ail persons had It within his iwwer to meet, by his own 
account of the facts, the incriminating testimony of the glrls. When he 
took the witness stand in his own belialf he voluntarily relinquished hiS privi- 
lège of silence, and ought not to bé heard to speak alone of those things deem- 
ed to be for his Interest and be silent where he or his counsel regarded it 
for his interest to remain so, without the fair Inference which would 
naturally s-pring from his speaking only of those things which would ex- 
culpate him and refraining to speak upon niatters within his knowledge 
which might incrlmlnate him," 
253 F.— 57 
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The District Court, therefore, did not err in permîtting comment 
upon the failure of the plaintiff in error Carrière to answer material 
questions asked him on cross-examination, which he was prevented 
from answering by an objection interposed by his counsel upon the 
sole ground that they did nôt come within the scope of the direct ex- 
amination. 

[17] (b) The District Attomey's argument was also excepted to be- 
cause he asked the jury what had become of the large amount of mon- 
ey, represeiited by the unpaid acceptances, and, answering his own 
question, said to the jury that he suspected some one of the défend- 
ante had gotten a large amount of money from the proceeds of the 
drafts. The contention of the plaintifïs in error is that this was in ef- 
fect charging the plaintifïs in error with a separate offense — the con- 
cealment of assets from their trustée in bankruptcy. It is equally ca- 
pable of being interpreted as an argument that the plaintiff s in error had 
gotten and disposed of the money before bankruptcy. The issue of 
what was done with the proceeds of the drafts, whether material or not, 
was treated as being material by both parties. The plaintiffs in error, 
through their counsel, attempted to show that ail the proceeds of the 
drafts went into the stave business of the plaintiffs in error. The gov- 
ernment, through the district àttorney, argued that the plaintiffs in 
error individually benefited by the money, other than their benefit as 
members of the partnerships. There was évidence in the record from 
which the jury might hâve drawn either inference, and it was proper 
for the district àttorney to support by argument the inference of in- 
dividual appropriation. Whether plaintiffs in error derived benefit 
from the transactions individually or as partners seems unimportant 
upon the question of their guilt or innocence. 

[18] 7. Complaint is made also of the overruling of the motion for 
a new trial, but the action of the District Judge on the motion is not 
subject to review by this court. 

No error appearing in the record, the judgment of the District Court 
is afiirmed. 



TATUM V. liOmSVITXE & N. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1918.) 

No. 3263. 

1. Eailroads <S=»305(2) — Cbossing Accidents — Frightening Hoese. 

A pétition settlng up injuries when plaintifC's horse and buggy collided 
with defendant's train, which alleged defendant's fiagman gave no wam- 
ing until the horse was only a few feet from tlie tracks, when the flag- 
man swung his flag dlrectly before the animal, scaring it, etc., held to 
State a cause of action for négligence. 

2. Pleading <©=>214(1) — Demubbee — ^Admissions. 

A demurrer, for the purpose of the demurrer, admits as true the allé- 
gations of the pleading attacked. 

3. Pleading ®=»8(17) — Conclusions — Négligence. 

Négligence being the ultimate fact to be pleaded, and not mère conclu- 
sions of law, a déclaration or pétition charging défendant with an act 

®s»For otber cases see same topic à KEY-NUMBBR in bU Kejr-Numbered Digests b Indexes 
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Injurious to plalntiff, with a gênerai allégation of négligence, etc., Is 
suffieient, at least against gênerai demurrer, without setting forth the 
détails of acts eausing Injury, unless they could not be négligent under 
any circunistances. 

4. Négligence @=56(1) — Proximate Cause. 

It is only when caases are independent of eaeli other tbat ttie nearest 
becomes the causa proxima. 

5, Négligence ©=>136(9) — Actions — Jury Question. 

In cases of doubt as to the existence of négligence, where it seems possi- 
ble for reasonable men to reach more than one conclusion, the better 
rule is to leave the question of négligence to the jury. 

In Error to the District Court of the United States for the Northern 
District of Georgia; William T. Newman, Judge. 

Action by W. P. Tatum against the Louisville & Nashville Railroad 
Company. There was a judgment sustaining a demurrer and dismiss- 
ing the pétition, and plaintiff brings error. Reversed and remanded, 
with directions. 

Reuben R. Arnold, of Atlanta, Ga., for plaintiff in error. 
John L. Tye and Henry C. Peeples, both of Atlanta, Ga., and D. 
W. Blair, of Marietta, Ga., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. This is an action for damages for 
Personal injuries to the plaintiff in error, due to a collision of plain- 
tiff's horse and vehicle with defendant's train at the Main street cross- 
ing of the defendant's railroad in the town of Cartersville, Ga. There 
was a demurrer to the first pétition, which was sustained, with leave 
to amend, which was done; the amendment not differing very ma- 
terially from the averments of the original pétition, except that the 
allégation in the fifth paragraph of the first pleading that "the horse 
took fright at an automobile and began to run towards the railroad 
crossing, near which the watchman flaunted his red flag, which caused 
the horse to shy to the right, striking a large rock, in connection with 
the smoke of a passenger train," is auspiciously "stricken." 

In the amended pleading no allusion is made to an automobile scar- 
ing the horse, nor, indeed, that the horse was frightened, nor that the 
horse "in its fright had gotten completely beyond control of plaintiff," 
nor that "connection with the smoke of a passenger train" had any- 
thing to do with the collision. 

In the last paragraph of the amendment, the plaintiff attempts to 
lay aside the "weights that doth so easily beset," by striking ail allé- 
gations in the original pétition which are "inconsistent with this amend- 
ment." To this method of pleading, we note in passing, the défend- 
ant properly complains under one assignment of its demurrer. 

The second pleading, which is styled "Amendment to Déclaration," 
omitting for the sake of brevity and perspicuity the argument and évi- 
dence with which it bristles, states in substance that plaintiff was driv- 
ing a horse attached to a buggy on Main street in the town of Carters- 
ville, towards the railroad crossing on said street; that Main street 

^ssFot other caaes see same topic & KEY-NUMBER in ail Key-Numbered Uigests & Indexes 
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is straight for 250 yards in the direction from which plaintiff was 
approaching ; that défendant maintained a watchman at said crossing, 
who had a clear view of the plaintiff the distance of 250 yards. One 
hundred and sixty feet from the crossing in the direction from which 
plaintiff was approaching was the intersection of Main and Public 
Square streets, the latter 90 to 100 feet wide. When plaintiff reached 
this Street, the horse was going at a brisk trot, but under "perfect 
control," and could hâve been checked up or easily turned into 
Public Square. While plaintiff was traversing the street the said dis- 
tance of 250 yards, plaintiff was in full view of the crossing, which 
was clear. The watchman, who was standing near the crossing, had 
a clear view of plaintiff's horse and buggy coming in his direction for 
a distance of 250 yards. The customary warning to persons of the 
approach of trains or danger was to step to the center of the crossing 
and to wave a red flag. While plaintiff was driving down toward the 
crossing the distance before mentioned, the watchman, facing in his 
direction, stood with his stop signal "down by his side," which was 
notice, if not an invitation, to the plaintiff that the crossing was clear. 
At that time the train approaching the Main street grade crossing could 
hâve been seen by the watchman a quarter of a mile away. Plaintiff's 
view of the track in the direction from which the train was coming 
was obstructed by buildings and box cars, and by the exercise of ordi- 
nary care he could not bave known of the approaching train. The 
train gave no signal of its approach, and, notwithstanding the watch- 
man's opportunity to signal plaintiff when he was as far as the inter- 
section of Public Square street 150 feet away, or to hâve given him 
timely warning, he permitted plaintiff to approach within 25 or 30 
feet of the crossing, when suddenly he sprang in front of the horse, 
violently gesticulating and waving a "huge red flag," which fright- 
ened the horse and caused it to swerve to the right 20 to 30 feet, where 
the buggy struck a large boulder, when the horse swerved again to the 
left and sprang onto the track, where the buggy was demolished by 
the passing train, from which plaintiff sustained his injuries. 

Plaintiff allèges as concurrent acts of négligence, in addition to the 
foregoing, def endant's failure to observe the blow-post law of Georgia, 
a violation of the speed ordinance of the town of Cartersville, nnd fail- 
ure to keep a lookout on the engine of the train. In view of the con- 
clusion reached upon the négligent acts hère summarized, only brief 
notice later need be taken of the concurrent acts of négligence. 

[1,2] Défendant demurred to the pétition as amended, specifying 
many grounds, which altogether amount to a gênerai demurrer, to the 
effect that the amended pleading stated no cause of action. The court 
sustained the demurrer and dismissed the pétition, and this order is 
assigned hère as error. The question, then, presented upon this as- 
signment, is: Does the amended déclaration state a cause of action? 
Do the acts of négligence alleged in the amended pleading, which for 
the purpose ofthe demurrer are admitted to be true, raise a question 
of fact which entitles plaintiff to the intervention of a jury? 

[3] There is no hard and fast rule for pleading négligence. The 
gênerai rule is well stated in 29 Cyc. 570: 
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"A complalnt or pétition in an nction foi- iie^lisence must sliow négligence 
on ttie part of tlie défendant. * * * The rule sustained l>y the weight 
of authority is that, négligence being the ultiniate fact to be pleaded, and not 
mère conclusions of law, a déclaration or complaint charging défendant with 
an act injurions to plaintifE, with a gênerai allégation of négligence in the 
performance of the act, is snflicient, at least against a gênerai demurrer for 
want of facts, without stating détails or partieulars of the act causing tho 
injury, unless the partlcular acts alleged are sneh that they could not be nég- 
ligent under any possible state of facts or clrcumstances probable under the 
allégations of the complaint." 

The instant déclaration sets forth facts with unnecessary détail, but 
if the facts alleged are sufficient to make a prima facie showing of 
négligence against the railroad company, and unless the acts pleaded 
actually réfute the charge of négligence, it is sufficient to warrant a 
submission of the facts to a jury to détermine whether there was nég- 
ligence. Then, if plaintiff has disclosed by his statement of the facts 
any acts or conduct on the part of the defendant's servants, showing 
négligence prima facie, it would seem, under the authorities, sufficient 
to withstand a gênerai demurrer. 

From a fair analysis of the amended déclaration we find that the 
défendant company kept a watchman at the crossing in question to 
warn travelers of the approach of trains, and according to the déc- 
laration his sins and defaults were more serions because of the fact 
that they were more of commission than of omission. When we ex- 
amine for the primary cause of the collision between the train and 
the horse and buggy, we are informed from the pleading that it was 
the frightened horse. What caused the horse to take fright? We 
ascertain likewise that it was the conduct of the watchman. In 
what respect? The frantic waving of the "red flag" before the horse's 
face. 

It is a reasonable inference from the facts alleged that a horse 
under "perf ect control," moving even at a brisk trot, could hâve been 
checked with the reins in the distance of 25 feet upon a timely signal 
to the driver. At least the averments of the amended pétition would 
support a reasonable inference that the watchman failed to flag plain- 
tiff, when he knew or ought to bave known of the probable danger, 
when he saw plaintiff coming 150 feet away. According to the décla- 
ration, the watchman was, or should hâve been, cognizant of the ap- 
proach of the train, and knew, or should bave known, of the obstruc- 
tions alleged to bave obscured plaintiff's view of the track. The plain- 
tifï, seeing the watchman at the crossing, could well bave relied on him 
for warning, and the described attitude of the watchman while in clear 
view of the plaintiff's approaching vehicle may bave been sufficient to 
bave relieved plaintiff of the obligation to "stop, look, and listen." 

A jury might conclude, from the facts disclosed by the déclaration, 
that the demeanor of the watchman at his post of duty was an invi- 
tation to plaintiff to proceed with impunity to the point, at least, where 
the course of the horse was suddenly diverted, within 25 to 20 feet of 
the track. Even this distance away might bave sufficed for stopping 
the horse, but what the watchman actually did, according to the story 
of the pleader, was extraordinary. After seeing the horse and buggy 
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come down the street for 250 yards, the watchman waited until the 
animal was within 25 to 30 feet of the crossing to make a démon- 
stration of warning, which, if the allégations are true, was well cal- 
culated to excite the horse beyond control, and render défendant re- 
sponsible for the natural conséquences of such fright. The act of the 
horse swerving back in the direction of the track after contact with 
an obstruction could not be said to be beyond the reasonable and legit- 
imate conséquences of such a stop signal. Can it be said, f rom the acts 
alleged, that the conduct of the watchman, under the circumstances, 
was that of a reasonably prudent person? If not, then the question 
whether there was négligence was one of fact, properly to be submit- 
ted to a jury. 

[4] The swerving back of the horse onto the track by impact of 
the buggy with the boulder, after its direction was diverted, was a con- 
dition subséquent to the cause. It may be that the watchman's act 
produced the fright which necessarily set the cause of the collision in 
opération. It is only when the causes are independent of each other 
that the nearest becomes the causa proxima. Milwaukee, etc., R. Co. v. 
Kellog, 94 U. S'. 469, 24 L. Ed. 256; Insurance Co. v. Boon, 95 U. 
S. 117, 24 h. Ed. 395. 

[5] Whether the conduct of the watchman, under the circumstances 
of the case, was that of a reasonably prudent man, in the exercise of 
ordinary care, we think was not a question of law, but of fact. We 
cannot say that a jury of reasonable men could reach but one conclu- 
sion upon the facts of this case. Even in cases of doubt as to the ex- 
istence of négligence, the better rule, it seems, is to leave the question 
of négligence to a jury to détermine. Richmond v. Powers, 149 U. 
S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642 ; McDermott v. Severe, 202 U. 
S. 600, 26 Sup. Ct. 709, 50 L. Ed. 1162. 

Without adverting to the concurrent causes of négligence alleged, 
since the case must be sent back, further than to say that négligence 
predicated on the violation of statutes and ordinances is generally 
facts for the jury (Grand Trunk v. Ives, 144 U. S. 408, 12 Sup. Ct. 
679, 36 L. Ed. 485), we conclude that there are sufficient acts of nég- 
ligence charged against the watchman to hâve warranted the submis- 
sion of the facts to a jury. 

If the défendant should apprehend embarrassment in the prépara- 
tion of its défense, as indicated by the demurrer, by inconsistent allé- 
gations of the complaint or other matters not of substance, it is enough 
to say that spécial demurrers are available under the Georgia practice, 
by which the vice, if any, may be corrected in the trial forum, 

The judgment below is reversed and remanded for further proceed- 
ings not inconsistent with this opinion. It will be so ordered. 
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DOE T. TMITED STATE)S. 
(drcult Cotirt of Appeals, Eighth Circuit October 28, 19ia) i ; 
Nos. 5196, 5197. 

1. Indictment and Information ®=o99 — Description or Oïtknse — Befeeencb 

To Otiieb Counts. 

That a count in an Indletaient Is bad does not affect the proprlety 61 
références In other counts to facts stated thereln to avoid répétition.', 

2. Ceiminal LiAW <S=3984 — Sentence— Legalitt. 

Where a verdict of gullty Is rendered upon ail the counts of an in- 
dictraent, and the sentence imposed does not exceed that whlch mlght 
properly bave been Imposed under any one count, the sentence Is good^ 
If any count Is sufliclent 1 

3. Indictment and Information «=»110(3) — Espionaoe Act — Languagb oï 

Statute. 

An indictment, under Esplonage Act, tlt. 1, { 3, for wlUfully obstruct- 
ing the recruitlng or enllstment service, Is sufllclently spécifie. If It 
charges the offense in the language of the statute. 

4. Cbiminal Law €=»1036(8) — Fedebal Ck)UBTS — Rbview bt Afpeixatk 

Ooubt. 

It Is wlthin the sound discrétion of the Circuit Court of Appeals t» 

notice the claim of counsel for a convicted défendant that there was no 

évidence to sustain the verdict, although the question was not ralsed 

In the trial court. 

6. Abmy and Navy «=»40 — Espionaob Act— Wiu-ruixT Obstbuctino Biç- 

CBUITINa SiEBVICE. 

BMdence held suffident to sustain a conviction for willfully obstnict' 
ing the recruitlng and enllstment service of the United States. 

6. Obiminal Law ^=924 — ^Intent — Pbesumption nioM TJnlawfui, Act. 

A défendant must be presumed to hâve intended the legitlmate and neo- 
essary conséquences of hls willful and deliberate acts. 

7. Abmt and Navt «=340 — Espionage Act— Receuiuno Sebviob — "Ob^ 

BTBUCT." 

The Word "obstruct," as used in Espionage Act, tlt 1, § 3, making it an 
offense to obstruct the recruitlng or enllstment service, should be glven 
a broad meanlng, and Includes to hinder, impede, embarrass, and 
retard. In whole or In part 

[Ed. Note. — For other définitions, see Words and Phrases, First ànd 
Second Séries, Obstruct] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Criminal prosecution by the United States against Perley B. Doe. 
From a judgment of conviction, défendant brings error. Affirmed. 

F. T. Johnson, of Denver, Colo. (S. H. Johnson, of Denver, Colp., 
on the brief), for plaintifï in error. 

Harry B. Tedrow, U. S. Atty., of Denver, Colo. "'' ' 

Before CARLAND and STONE, Circuit Judges, and ELLIOTt, 
District Judge. i 

CARLAND, Circuit Judge. Doe was charged in two indictments^ 
No. 3105 and No. 3106, with violating section 3, title 1, and section 
3, title 12, Act of Congress June 15, 1917 (40 Stat. 217, c. 30). Éach 
indictment contained three counts. The indictments were consolidated 
for the purpose of trial, and the défendant was found guilty upon each 
count, and a gênerai judgment was entered on each indictment; the 
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sentences of imprisonment to run concurrently. The indictment was 
attacked by demurrer and motion in arrest, on the ground that neither 
of the counts of the indictments stated facts stifficient to constitute au 
offense against the United States. The third count of indictment 3105 
was in the f ollowing language : 

"That sald Perley B. Doe, on, to wit, Noveniber 26, A. D. 1!>17, at the cit.y 
and eounty of Denver, in the state and district of Colorado, and within tho^ 
.jurlsdiction of this court, the United States tlien and there heni^i at war witli 
the Impérial German Government, i)ursiiant to a joint resolution of the 
Oongress of the United States, approved by the Président of the United States 
April 6, 1917. did feloniously and wUlfully obstruct the recruitiug and enllst- 
inent service of the Uidted States, to the injury of the said service, and to 
the injury of tlie T'nited States, In that he. said Perley B. I>oe, did then and 
there deposit and cause to be dcposited in the post oftlce of the United States 
at said city and eounty of Denver, and thereby cause the post office establish- 
ment of the United States to deliver to the I^uthoran Church, South Uogan and 
Dakota strpets, Denver, Colorado, and divers persons to the grand jurors 
unknowii, a certain cireular, and circulars. whit^h said circular and circulars 
were in words and figures Identical with the words and figures of the state- 
uient spt forth in the tirst count of this indictnienr, contrat' to the form of 
the statule in sncli case made and provided, and against tlie peace and dignity 
of the United States." 

The circular ref erred to in said count is as f ollows : 

"In his war message, April 2, Wilson spolie of (îerniany's 'pronnse' to end 
the U-boat warfare. At Madison BarracUs T/ausing said : 'The immédiate 
cause of war was the announccd purijose of Germany to break Its promise as 
to submai'ine warfare.' 

"(iorniany uever made aiiy such promise. In the note of May 4, 1916, cnn- 
taining the so-called jiromise. (ievnuiny carefnlly stated that as to the future 
she inust 'réserve itself complote liherty of décision.' 

"For bi'ipf but adéquate stateinent of diplomatie notes that led to war send 
to your Congressman for La Follette's speech of April 4, 1017, which was 
supprcKscd. 

"l'hidless cliain. Please wrlte at least one copy and send this and that to 
frtends of Immédiate peace." 

fi] The fact that the first count may hâve been bad in no way af- 
fects the propriety of referring to it to save répétition. Blitz v. United 
States, 1.53 U. S. 308, 14 Sup. Ct. 924, 38 U. Ed. 725 ; Crain v. United 
States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097. 

I 2] Where a verdict of guilty is rendered upon ail the counts of an 
indictment, and the sentence imposed does not exceed that which might 
properly hâve been imposed upon conviction under any single count, 
such sentence is good, if any such count is sufFicient. Claassen v. Unit- 
ed States, 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966: Evans v. 
United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; Ballew 
V. United States, 160 U. S. 187, 197, 16 Sup. Ct. 263, 40 L. Ed. 388; 
Selvester v. United States, 170 U. S. 262, 267, 18 Sup. Ct. 580, 42 L. 
Ed. 1029; Hardesty v. United States, 168 Fed. 25, 26, 93 C. C. A. 417. 

[3] Counsel for défendant urges that the count above quoted is bad, 
because it does not allège facts showing how or in what way the act 
of the défendant would obstruct the recruiting and enlistment service 
of the United States, and does not give the names of the particular per- 
sons who were afïected by the conduct of the défendant. The offense 
charged is purely statutory, and the words of the statute contain ail 
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the ingrédients of the offense. The count under considération charges 
the offense in the language of the statute, and this is sufficient. Potter 
V. United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 L. Ed. 214; United 
States V. Gooding, 12 Wheat. 460, 6 h- Ed. 693; United States v. Brit- 
ton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; Burton v. United 
States, 202 U. S. 344, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392. 

"The ineans of effecting the crlminnl intent, or the clrcumstances evindve 
of the desisn with which the act was done, are consldered to be matters of 
evidenr-e to go to the jury to demonstrate the intent, and not necessary to be 
incoi'porated in an Indlctment." Wharton's Criminal Law, § 292; Evans v. 
United States, IS.S U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; May v. United 
States, 109 Fed. 42, 117 C. C. A. 420. 

We think the count in question clearly apprised the défendant of 
what he must be prepared to meet, and showed with accuracy to what 
extent he might plead a former acquittai or conviction. Cochran v. 
United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 L. Ed. 704. 

[4] The question of the sufficiency of the évidence to sustain a ver- 
dict of guilty on the count under considération was not raised in the 
trial court during the trial, but we are asked to consider it, although 
not so raised. It is within the sound discrétion of this court to notice 
the claim of counsel that there was no évidence to sustain the verdict of 
guilty, although this question was not raised in the trial court. Wiborg 
v. United States, 163 U. S. 632, 16 Sup. Ct. 1127, 41 L. Ed. 289; Clyatt 
V. United States, 197 U. S. 207, 28 Sup. Ct. 429, 49 L. Ed. 726; Craw- 
ford V. United States, 212 U. S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465 ; 
Weems v. United States, 217 U. S. 349, 30 Sup. Ct. 544, 54 L. Ed. 793 ; 
Sykes v. United States, 204 Fed. 909, 123 C. C. A. 205 ; Mbore v. 
United States, 224 Fed. 95, 139 C. C. A. 651. 

[5] We hâve decided to exercise our discrétion in this case. The 
undisputed évidence showed ti:at the défendant circulated the state- 
ment set forth in the indictment and several hundred others of similar 
import to German Lutheran and other churches of varions dénomina- 
tions, professors in German collèges and other Universities, and indi- 
viduals. Some of the cities to which the statements were sent were 
Boston, New York, Milwaukee, Denver, and San Francisco. A state- 
ment sent to Beth-Eden Church, Denver, Colo., closed with the words : 

"We are foreed to the endless chain to get the tnith before the people. Will 
you help Truth, Free Speech, and Peace hy writing and eirculating o-ne or 
niany copies of this? Secret I^ague of Patriots for Free Speech or Blood." 

A statement sent to Benjamin Eargent, Denver, Colo., opened with 

the words: 

"By the greatest campaign of lies the world has ever known the young men 
of Germany and America are belng made to liate and kill each other." 

A statement sent to J. G. Marner, Denver, Colo., opened with the 
statement : 

"By clever lies spread by war parties in ail countrles, the young men of 
the world are being duped into hating and killing each other." 

The circulars, other than the one set forth in the indictment, were 
circulated about the same time as the former, and were offered for the 
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purpose of showing intent. The défendant testified that his intent was 
only to establish the truth. On cross-examination the défendant ad- 
mitted that în a letter to his sister, which was seized by the post ofRce 
aùthorities, he had used the f ollowing language : 

"You hâve seen the beautlful plctures In the post office labeled 'Qreat Oppor- 
tunity to See the World. Enllst In the Navy.' The govemment dellherately 
entlces Its dtlzens, thoughtless boys for the most part, Into the arniy and 
navy and then holda them in peonage."* 

Also: 

"Our laws, reeognizlng that peonage Is an abuse, makes It Illégal everywhere 
else. In tlme of peace there Is no excuse for It certainly In the mllitary forces. 
To allpw a young man of 18 to sell himself Into slavery to slick-tongued re- 
cniitlng ofilcers is of course an outrage." 

Also : 

"I saw the prisoners In the naval prison at Oharleston before It was moved 
to' Portsmouth. Mère boys sentenced to two years in prison because they had 
lef t a job they did not like. It went to the heart of ail of us, I thlnk ; the 
looks on the faces of some of tbose boya ! I am sure that unjust punishment 
will make crimlnals of some. Othftrs it will mark humlliated and broken for 
life. A crowd of us Postmen vlsited the prison together and there was a 
hush upon us as we went away. I for one swore (aa Uncoln did) that if ever 
I were glven power slavery would be abolished in our army and navy." 

We think that a fair construction of the circulât contained in the 
indictment shows that its author intended to convey the idea that, in 
so far as the United States based their déclaration of war upon the 
announced purpose of Germany to break her promise as to submarine 
warfare, the United States was wrong, as Germany had never made 
any such promise. Such an argument would hâve a direct tendency to 
obstruct the recruiting and enlistment service of the United States. 
Whether a man shall enlist in the service of the United States is de- 
termined by the conclusion reached in his mind as to his duty to do so. 
Nothing would be more liable to prevent or obstruct an affirmative dé- 
cision than the thought that his country was in the wrong. 

[6, 7] The necessary and legitimate conséquence therefore of the cir- 
cular would be to obstruct the recruiting and enlistment service of the 
JJpited States, and, the circular having been knowingly issued, the dé- 
fendant must be presumed to hâve intended the necessary and legiti- 
mate conséquences of his act. Moreover, looking outside of the circu- 
lât to other évidence in the record, it appears beyond question that the 
défendant was engaged in the advocacy of principles which would 
necessarily obstruct the recruiting and enlistment service of the United 
States, and if such service was so obstructed it would be to the in jury 
of the United States. The word "obstruct" should be given a broad 
meanjng in order to carry out the undoubted intention of Congress. It 
has been uniformly held that the word as used in the statu te means to 
hinder, impede, embarrass, and retard, in whole or in part, the re- 
cruiting and enlistment service of the United' States. 

The constitutional power of Congress to enact the législation under 
which the indictment is drawn is so well established at this day as to 
need no discussion. The power to déclare war is not to be tumed into 
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an empty phrase by limiting the power of the United States to make 
the war power effective. 

The third count of indictment No. 3106 charged the défendant with 
using the mails and postal service of the United States for the trans- 
mission of the circular described by référence in the third count of 
indictment No. 3105. For reasons heretofore stated, this count wras 
good, and, as the mailing of the circular was admitted, it followed as 
a matter of course, if the défendant was guilty under the third count 
of indictment No. 3105, he was guilty under the third count of indict- 
ment No. 3106, as the jury found. This state of the record sustains 
the judgment of the court on indictment No. 3106, and we need not 
discuss the other counts of that indictment. 

There is one objection to the judgments on each indictment which 
was not assigned as error, but called to the attention of the court at 
the argument. It is thisr The formai judgments entered each recited 
that the court found the défendant "guilty of the crime of obstructing 
enlistment service of the United States." Giving to this language the 
effect claimed for it, it would not affect the judgment as to the third 
count of indictment No. 3105, heretofore considered. We think, how- 
ever, the language must be considered as surplusage. The jury found 
the défendant guilty, not the court; and, the judgment on each indict- 
ment being gênerai, no inference ought to be indulged in that the court 
intended to limit its sentence to count 3 of indictment No. 3105 in the 
sentence on that indictment, or that it did not intend to impose any sen- 
tence under indictment No. 3106. It would be of no practical value 
to the défendant if his claim should be sustained, except as to the fine 
of $100, as the terms of imprisonment run concurrently. 

There being no error with référence to the third counts of each in- 
dictment, the judgments below are affirmed ; it being unnecessary to 
consider the objection with référence to the other counts of the two 
indictments. 

It is so ordered. 



ELGIN, J. & E. EY. CO. v. TJNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. August 23, 1918. Rehearing 
Deuied November 9, 1918.) 

No. 2486. 

1. Indictment and Information iê=>65 — Matters of Evidence. 

An indictment cliargrlng ttiat a railroad conipany violated I»terstate 
Commerce Act, § 10 (Comp. St. 3916, § 8574), by false billing, etc., assisting 
a sliipper to obtain transportation at less than tlie usual rates, is not dé- 
tective because it did not set out tlie waybills, for tlie waybills are mère 
évidence of the classification, etc. 

2. Carriers ©=088 — REGuiiATioN.s — Violation — Indictment. 

An indictment cliarging tliat a railroad company violated Interstate 
Commerce Act, g 10 (Comp. St. 1916, § 8574), by assisting a shipper to 
obtain transportation at less than the regular rates, hsld not required 
to set forth the steps provlded by law to fix a lawful rate of transpor- 
tation, such as publishing and posting. 

®=jFor other cases see same topio à KEY-NUMBER in ail Key-Numbered DlgeBts & Indexe* 
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3. Carriers ®=538 — Violation of Reottlations— Istdictment. 

As the regular rates to be charged must, be niade by the rallroad Com- 
pany itself, an indlctmeiit charging a violation of Interstate Commerce 
Act, § 10 (Comp. St. 1916, § 8574), by assistiug a shipper to obtain trans- 
portatlon at less than the regular rate, need not be amplified by settlng 
forth the means or steps takeii to adopt the rate. 

4. Carriers <©=>38 — Offenses — Indictmbnt. 

An indictment charging thsst a railroad conipany, in violation of Inter- 
state Commerce Act, § 10 (Comp. St. 1916, § 8574), assisted a shipper to 
obtain transportation at less than the regular rate, is not détective, 
tliough alleging the rates departed from to be on paper, wood pulp, and 
strawboard boxes knocked down flat in carload, whereas the shipments 
charged did not specify that the boxes were knocked down. 

5. Carriers iS=>38 — Offenses — Indictment. 

An indictment charging a violation of Interstate Commerce Act, § 10 
(Comp; St. 1916, § 8574), by a railroad compaiiy. In that it assisted a ship- 
per to obtain transportation at less than the regvilar rate, held not de- 
feetive, as failing to set forth the manner or means whereby the shipper 
v\'as assisted, etc. 

6. Carriers <S=>38 — Offenses — Ikdictment. 

As a shipper is primarily responsible for freight charges, and the 
coutracts for transportation were made by it, an indictment charging 
that a railroad company, in violation of Interstate Commerce Act, § 10 
(Comp. St. 1916, § 8574), assisted the shipper to obtain transportation at 
less than the regular rates, was not détective for fallure to allège that the 
shipper actually paid the freight. 

7. Indictment and Information <S=>202(2)— Formal Defects — Cure by Veb- 

DIGT. 

Defects in an indictment charging that a railroad company, in viola- 
tion of Interstate Commerce Act, § 10 (Comp. St. 1918, § 8574), assisted a 
shipper to obtain transportation at less than the regular rates, etc., held 
mère imperfections of form, which, after verdict, were cured by Rev. 
St. § 1025 (Comp. St. 1916, § 1691). 

8. Corporations <S=5428(1) — Knowledge or Agent — Imputation to Corpora- 

tion. 

A corporation is not ehargeable with knowledge of facts which become 
known to its agent, unless the agent in the Une of his duty ought and 
could reasonably be expeeted to communicate the knowledge to his 
principal. 

9. Ckiminal Law <S=1172(6) — Appeal — Harmless Erkor. 

A charge, in a prnsecution against a railroad comiinny for violation 
of Interstate Commerce Act, § 10 (Comp. St. 1916, § 8574), by assistmg a 
shipper to obtain transportation at less than the regular rates, etc., that 
the railroad company was ehargeable with ail knowledge about the ship- 
ments that any of its agents might hâve, held harmless, if erroneous, 
where there was no évidence frora which the .lury might bave iniputed to 
the company knowledge of any agent whose knowledge was not properly 
attributed to it, etc. 

10. Carriers <g=>38 — Offenses — Evidence. 

In a prosecution against a railroad company for violation of Interstate 
Commerce Act, § 10 (Comp. St. 1916, § 8574), by assistlng a shipper, etc., 
to obtain transportation at less than the regular rates, évidence held 
sufRcient to sustain the conviction, warranting au inference that the com- 
pany knew the nature of the shipment. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

The Elgin, JoHet & Eastern Railway Company was convicted of 
violating Interstate Commerce Act, § 10, and it brings error. Affirmed. 

«gsjFor other cases see same topio & KBY-NtJMBËR in ail Key-Numbered Dlgests & Indexes 
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Kempes K. Knapp, of Chicago, 111., for plaintifï in errer. 
Charles F. Clyne, of Chicago, 111., and Stanley Payne, for the 
United States. 
Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. Plaintifï in error railroad Com- 
pany, herein called Company, was indicted for violation of section 10 
of the Interstate Commerce Act.^ Act Feb. 4, 1887, c. 104, 24 Stat. 
382 (Comp. St. 1916, § 8574). 

The indictment charges four shipments by the Carrier-Low Com- 
pany, on each shipment four counts being predicated, which severally 
allège that the Company (a) by false billing assisted, (b) by false clas- 
sification assisted, (c) by false billing suffered and permitted, and 
(d) by false classification sufifered and permitted, the shipper to obtain 
transportation at less than the regular rates. 

The several counts charge that the Company knowingly received 
at its Joliet, 111., station for interstate shipment, initially over its rail- 
road, cars of paper, wood pulp and strawboard boxes, which were 
falsely classified or billed as "strawboard," on which latter the regular 
rate of transportation was less than on the boxes. 

The sufficiency of the indictment was attacked by a motion in ar- 
rest of the judgment which was rendered upon the verdict of the jury, 
the grounds alleged being that the indictment (1) fails to set out the 
instrument or entry alleged to constitute the false billing or false clas- 
sification; (2) fails to allège facts necessary to the existence of any 
lawful rate charged to hâve been departed f rom ; (3) fails to charge 
that the rate alleged to hâve been departed from was applicable to the 
shipments in question ; and (4) fails to allège facts sufficient to charge 
that the shipper was assisted by the Company to obtain the trans- 
portation at the lower rate. 

[ 1 ] The complaint under the first contention is mainly that the way- 
bills for the shipments were not set out in the indictment. We do 
not regard the waybills themselves as the billing or the classification, 
but rather as évidence of it. The statutory offense charged consists 
in knowingly sufifering and permitting, or assisting the shipper to pro- 
cure, transportation at less than the regular rate. While it is essential 
that the means (the false billing or classification) be charged, it is 
not necessary that the indictment set forth évidence of the means. 

1 "Aijy common carrier subject to the provisions of this act, or, vvhenever 
.such common carrior is a coi-poratiou, any offlcer or agent tliereof, or any per- 
•son acting for or employed by such corporation, wlio, by means of false billing, 
fabse classification, false weighing, or false report of weiglit, or by any other 
device or means, shall knowingly and willfuUy assist, or shall wlllingly suffer 
or permit, any person or persons to obtain transportation for property at less 
than the regular rates then established and in force on the Une of transporta- 
tion of such common carrier, shall be deemed guilty of a misdemeanor, and 
shall, upon conviction thereof in any court of the United States of compétent 
jurisdiction within the district in which such offense was committed, be subject 
to a fine of not exceeding $5,000, or imprisonment in the penitentiary for a 
term of not exceeding two years, or both, in the discrétion of the court, for 
each offense." 
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Armour Packîng Co. v. United States, 209 U. S. 56, 28 Sup. Ct. 428, 
52 ly. Ed. 681. The allégations are that the défendant by "false bill- 
ing" and by "false classification" assisted, or suffered and permitted, 
the shipper to obtain transportation at unlawf ul rates of the particular 
shipments set out in the indictment. While this sufficiently apprised 
the défendant of the nature of the charge it had to meet, yet if in the 
préparation of its défense it was necessary and proper that it be fur- 
ther advised respecting the waybills, a request for further particulars 
would in ail probability hâve produced such further information 
thereon as the government possessed, and the défendant was entitled 
to hâve. Kirby v. United States, 174 U. S. 47, 19 Sup. Ct. 574, 43 L. 
Ed. 890; Durland v. United States, 161 U. S. 306, 16 Sup. Ct. 508, 
40 L. Ed. 709; Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
40 L. Ed. 606; Dunbar v. United States, 156 U. S. 185, 15 Sup. Ct. 
325, 39 L. Ed. 390. 

[2,3] The second contention rests on failure to set forth the steps 
required by law to be followed to fix a lawful rate of transportation — - 
such as publication and posting. We consider the allégations suffi- 
cient in that regard in charging that the regular rate established and 
then in force was as stated in the indictment, without setting forth 
the steps which were essential for the fixing of such rate. United 
States v. Miller, 223 U. S. 599, 32 Sup. Ct. 323, 56 L. Ed. 568. Be- 
sides, the regular rate as charged then to hâve been in force must by 
necessary inference be the rate made by the railroad company itself, 
and presumably it would know not only its own rates, but the steps 
it had taken to fix them ; and the Company is manif estly at no disad- 
vantage and under no hardship if the allégation in the indictment of 
the existence of the regular rate is not amplified by setting forth the 
means or steps taken to adopt it. Standard Oil Co. v. United States, 
164 Fed. 376, 90 C. C. A. 364 (7th C. C. A.). 

[4] The third objection proceeds upon the assumption that the in- 
dictment charges the rate departed from to be on "paper, wood pulp 
and strawboard boxes, knocked down flat, in carload lots," whereas 
the shipments charged did not specify that the boxes were "knocked 
down" or that they were carload lots. We regard this discrepancy 
immaterial, in view of the allégation that the défendant falsely billed 
and transported the shipment over the described route "at a total rata 
and charge of 7% cents for each 100 pounds thereof, instead of 9 
cents per 100 pounds (the amounts and destinations differing as to the 
several shipments), the regular rate and charge then established and 
then in force on the said railway route and line of transportation, for 
the transportation of the said paper, wood pulp and strawboard boxes, 
between Joliet aforesaid and Indianapolis aforesaid." 

[5] Nor are we impressed with the fourth ground urged, viz. that 
the iiidictment fails to set forth the manner or means whereby the 
shippér was assisted or sufifered to obtain the transportation at less 
than the lawful rate. In the language of the statute the Company 
was charged with assisting or suffering and permitting the shipper to 
obtain the transportation at less thah the lawful rate, by means of 
false billing or classification. The shipments were described, car 
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numbers given, and the lawful rate and the rate charged were both 
stated. One cannot well read the counts without concluding that they 
charge the shipments to hâve heen ma de by and through procurement 
of the shipper ; and while f urther particulars might with propriety 
hâve been stated, we believe the language of the Suprême Court in 
New York Central R. R. Ce. v. United States, 212 U. S. 481, 29 Sup. 
Ct. 304, 53 L. Ed. 613, is quite applicable hère: 

"An examlnation of the indletment shows that It specitically states the élé- 
ments of the offense with sufficient particularity to fuUy advise the défendant 
of the crime charged and to enable a conviction, if had, to be pleaded In 
bar of any subséquent prosecution for the same offense." 

[6] îlereunder it is f urther urged that the indictment fails to state 
that the freight was paid or to be paid by the shipper, and that hence 
the shipper did not obtain the transportation at the lower rate. If 
it were shown, as alleged, that through false billing or classification 
the Company knowingly and willfully sufifered or assisted the shipper 
to obtain the shipments to be accepted and transported at the lower 
rate, it would not in our judgment afïect the proposition if the ship- 
per did not actually pay, or was not to pay, the freight charges. The 
goods being delivered for shipment by the shipper, and the contract 
for the shipment being made with and by it, the shipper obtains the 
transportation and is primarily liable for the freight charges, regard- 
less of his contractual relations with his consignée governing the ul- 
timate payment thereof. The interest of the shipper to secure for its 
patrons transportation at rates at least as low as those enjoyed by 
the patrons of any compétitive shipper afïords a strong inducement 
to the shipper to procure transportation at lowest obtainable rates. 

[7] We are satisfied, not only that the indictment is sufficient, but 
also that the imperfections alleged against it are as to matters of form 
which in no manner prejudiced the défendant, and, after verdict, 
are cured by the opération of section 1025 of the Revised Statutes 
(Comp. St. 1913, § 1691). 

The various errors assigned and discussed, predicated on rulings 
upon admission and rejection of évidence, are in the main based upon 
the want of proper allégations in the indictment involving substan- 
tially the same propositions we hâve considered. The disposition of 
thèse contentions respecting the sufficiency of the indictment disposes 
likewise of the claims respecting the admissibility of thèse various 
items of évidence — the bills of lading and the like. We regard them 
as évidence proper to be admitted under the allégations of the indict- 
ment, and not requiring spécifie allégations thereof in the indictment 
to render them admissible. 

[8, 9] The charge to the jury respecting the Company's knowledge 
of the false classification and underrating of thèse shipments is se- 
riously complained of . It is as f ollows : 

"New, it is the rule that where as in tais case there is an inquiry as to the 
knowledge of a party respecting a situation or a subject-matter, the rule is 
that the défendant is chargeable with ail Iinowledge about it that any and 
ail of its agents, officiais and employés hâve about the thlng they are 
dealing with in the Une and course of their dealing for the défendant upon 
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the subject-matter. So In thjs case, In determining the question of what 
knowledge the défendant had as to the real charaeter of the several shlp- 
ments, you will consider ail the information whlch the évidence shows ail 
of the defendant's offlcers, agents und employés had upon that subjeet, and if 
you find that eollectively they ail had Information which if ail in the hands 
or in the brain of one man would amount to knowledge of the fact of the real 
charaeter of the shipments that were going forward, and that despite that fact 
the wrong rate was given to It, your verdict will be gnilty." 

A substantially similar charge was approved by the S'ixth Circuit 
Court of Appeals in a case where the railroad company charged with 
violation of the same act had at hand the actual records from which 
it appeared that a shipment of lumber, which, in order to obtain there- 
on the lower through tarifï rate, was falsely represented to be, and 
was accepted as, through freight, whereas in fact it was not such. 
Grand Rapids R. R. Co. v. United States, 212 Fed. 577, 129 C. C. A. 
113; also in Michigan Central R. R. Co. v. United States, 246 Fed. 
353, 158 C. C. A. 417, where the controlling facts are very similar. 

It would seem that, as stating a rule of gênerai application, the 
charge is too broad, and that under some circumstances it would be 
error to give it. For instance, if in the case before us there were évi- 
dence that a car repairer or track hand or other like employé of the com- 
pany actually saw the contents of the cars in question before they were 
billed out, and knew they contained strawboard and not paper boxes, 
the jury under such a charge would be required to find that this knowl- 
edge of such an employé was knowledge of the Company. But in the 
nature of things the knowledge of such an employé, who has no f unc- 
tion whatever with respect to receiving or classifying freight, and no 
concern whatever with shipments or rates or tariffs, and no occasion, 
purpose or duty to communicate to his employer such incidental knowl- 
edge thus coming to him, would not ordinarily be the knowledge of 
the Company. A corporation is not chargeable with knowledge of 
facts which become known to its agent, unless the agent in the line of 
his duty ought and would reasonably be expected to communicate the 
knowledge to his principal. Neal v. M. E. Smith Co., 116 Fed. 20, 54 
C. C. A. 226; Korn v. Chesapeake & Ohio Ry. Co., 125 Fed. 897, 62 
C. C. A. 417; Reed v. Munn, 148 Fed. 737, 80 C. C. A. 215; Mechem 
on Agency (Ist Ed.) §§ 718-721 ; Tifïany on Agency, p. 262. 

We hâve searched the record hère narrowly, but vainly, for an in- 
stance where the jury, under this charge, might hâve imputed to the 
Company knowledge of any agent whose knowledge was not lawfully 
and properly attributable to his principal. It nowhere appears that 
any one connected in any capacity with the Company saw the con- 
tents of thèse particular cars before they were shipped, or was specific- 
ally told what they contained. The conclusion of the Company's 
knowledge of the nature of the shiprnents is not based upon what ap- 
pears specifically with référence to the particular shipments, but rath- 
er upon the gênerai course of dealing between the Company and this 
shipper, as to which course of dealing it seems plain to us from the 
record, there can be no question of the Company's knowledge; and 
in passing thereon the charge could not possibly hâve misdirected or 
misled the jury. There being no évidence in the record to which the 
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charge could hâve been appHed with résultant préjudice to plaintiff in 
error, its giving worked no harm. 

[10] This brings us to the contention that in no event does the évi- 
dence warrant the inference of the Company's knowledge that thèse 
cars contained the alleged paper boxes and not strawboard. Under the 
record herein, the jury niight hâve found that the Company did a large 
freight business at Joliet, where there were many manufacturers, 
among them this shipper which sent over this railroad an average of 
a carload of freight weekly ; that the shipper had for sonie years been 
engaged in manufacturing paper boxes at Joliet, and that .the Com- 
pany, in its advertising matter- for soliciting freight business, enumer- 
ated the industries at Joliet, describing this one as a manufacturer of 
paper boxes, and that the Company well knew that this shipper was 
engaged only in the business of making paper boxes, and that its out- 
going freight business was the shipment of such boxes, made up or 
"knocked down," mostly in carload lots; that the shipper began to 
bill out its product as "strawboard," and that soon représentatives of 
the Western Weighing and Inspection Bureau (established by the rail- 
roads generally for properly classifying freight shipments) contended 
that thèse shipments should be classified as "paper boxes knocked 
down," which classification carried a higher freight tarifï rate ; that 
while at first it was decided that the shipments were entitled to the 
lower rate, it was afterwards determined that the shipments were not 
"strawboard," but were paper boxes, and that the higher rate ap- 
plied ; that for a year or more af ter such détermination, the shipper 
nevertheless continued to prépare its bills of lading, giving the ship- 
ments the classification of "strawboard," and to so tender its ship- 
ments to the Company, whose regular agents signed the bills accord- 
ingly, and the freight was forwarded; that during ail such time the 
représentatives of the Western Weighing and Inspection Bureau fre- 
quently protested to the Company at its Joliet freight ofïice against 
the classification of the shipments as "strawboard" and its correspond- 
ing rate, and in case of such protests the particular shipments pro- 
tested against, to the knowledge of the Company, would be "set up" to 
the "paper box knocked down" classification and the rate advanced 
accordingly, to which "setting up" the shipper in each case acceded 
without protest; that some of the time the complaint and the "setting 
up" occurred at the destination ; that in obtaining rates for shipping, 
the shipper usually asked the Company's Joliet freight représentative 
for rates to a given destination on "strawboard" and on "paper boxes 
knocked down," but that during the time in question it never tendered 
for shipment any such freight as "paper boxes," but always as "straw- 
board," and the Company continued to receive and classify and bill 
out and forward thèse shipments as such ; that at the Company's Joliet 
freight office, out of the hundreds of carloads shipped daily, the "set- 
ting up" was extremely rare, so that a very considérable proportion 
of the shipments of which complaints were made, resulting in the 
"setting up" of the shipments, were the shipments of this one shipper; 
that the complaints as to thèse shipments became so numerous, re- 
quiring in each instance the holding up of the shipment and the "set- 
253 F— 58 
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ting up" of the classification and rate, that it became a nuisance to the 
Company, and after a year or more of such practice the Company for 
the first time requested the shipper to discontinue the shipments as 
"strawboard," whereupon the practice ceased ; but that during the 
continuation of the practice the shipments of the "paper boxes knocked 
down" in question were tendered, and by the Company billed, classi- 
fied, and forwarded, and were paid for, at the lower "strawboard" 
rate ; that there were a number of railroads at Johet engaged in sharp 
-compétition with the Company for freight business, sohciting this 
shipper, which Hkewise gave them business, tendering to them also 
its shipments as "strawboard," which were so accepted and billed and 
submitted to the "setting up" wherever discovered and insisted upon. 

From thèse f acts we cannot say the jury was not warranted in con- 
cluding, as it probably did conclude, that the Company, to obtain, 
hold, or extend its business with this shipper, was entirely willing that 
this product, though known to the Company to be paper boxes, should 
be presented for shipment as "strawboard," and be classified and billed 
accordingly, and if the shipment went through under such classifica- 
tion and corresponding rate, well and good; othenvise it would be 
"set up," and the regular and higher tariflf rate applied. If the jury 
■did so conclude, and presumably it did, it needs no further démonstra- 
tion to justify the ultimate finding that the Company knowingly and 
willfully, through false biUing, or false classification or both, assisted 
or suffered and permitted the shipper to obtain transportation at less 
than the regular rate. 

The judgment is affirmed. 



L. P. LAKSON, JE., CO. v. WM. WRTGI.EY, JR., OO. 

WM. WRIGLEY, JR., CO. v. L. P. L^RSON, JR., OO. 

(Circuit Court of Appeals, Seventh Circuit. July 30, 1918.) 

Nos. 2498, 2500. 

1. Teade-Marks and Trade-Names <©='3(4) — Subject-Matteb. 

The Word "Speannint" Is a cominon noun, denoting flavor, and Is not 
susceptible of appropriation as a trade-mark. 

2. Teade-Marks and Teade-Names <S=»59(5) — Infringement. 

The Word "Peptomlnt" is so différent In appearance and sound that 
it would not Infringe "Spearmiut," were it a proper trade-mark, 

3. Tkade-Maeks and Tbade-Names <ê=93(3) — U.nïtaib CoMPEfriTioN — Evi- 

denc;e. 

Evidence held insufRclent to show that défendant, a rival gum man- 
ufacturer, which sold its product under the name "Peptomlnt," was 
gullty of unfalr compétition towards complainant, which sold its gum 
under the name "Spearmlnt." 

4. Teade-Marks and Teade-Names <S=>84 — Relief — ^ïï^aud. 

Where complainant, who sued for unfalr compétition and infringe- 
ment of trade-mark, attempted to decelve the court and oppress his op- 
ponent, that was sufflcient ground for denylng him équitable relief. 

5. Evidence <S=5265(7) — Judicial Admissions— Acceptance. 

While a lltigant bas no cause to' complain if the court accepta hIs 
solemn and sworn admissions in pleadlngs and testlmony as triie, bis 

igsaFor otber cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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adversary cannot compel the court to do so, for, 11 that were possible, 
a court could be forced to dedde moot, feigned, and colluslve cases, etc. 
9. Evidence €=265(7) — Jùdiciai, Admissions — Acceptancb. 

In a real and legitlmate controversy, a party should be left bound by 
hls averments In pleadlngs and his admissions in testimony, unless the 
court can flnd an absolute démonstration from other évidence, or from 
facts withltt judidal notice, that the averments and admissions could 
not be true. 

Appeals from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Bill by the William Wrigley, Jr., Company against the L. P. Larson, 
Jr., Company, together with another bill by the same complainant 
against the same défendant, which counterclaimed. The first bill was 
dismissed, and complainant appeals ; while the second bill and counter- 
claim v/ere dismissed, and défendant appeals — the appeals being Con- 
solidated. First decree affirmed, and that part of the second decree dis- 
missing the counterclaim reversed, with directions. 

Certiorari denied 248 U. S. , 39 Sup. Ct. 22, 63 L. Ed. . 

James R. Offield, of Chicago, 111. (Charles K. Offield, of Chicago, III., 
of counsel), for Wm. Wrigley, Jr., Co. 

Charles H. Aldrich, Frank F. Reed, and Edward S. Rogers, ail of 
Chicago, 111., for L,. P. Larson, Jr., Co. 

Before BAKER and ALSCHULER, Circuit Judges, and LANDIS. 
District Judge. 

BAKER, Circuit Judge. In No. 2500 Wrigley Company appeals 
from the final dismissal of its bill against Larson Company for alleged 
unfair compétition and infringement of trade-mark. 

[1, 2] "Spearmint" was counted on as a trade-mark and was charg- 
ed to be infringed by "Peptomint." First. "Spearmint" is a common 
noun, denoting flavor, and is therefore not susceptible of appropriation 
as a trade-mark. Second. "Peptomint" is so différent in appearance 
and Sound that there would be no infringement, even if "Spearmint" 
were a proper trade-mark. 

[3, 4] Respecting unfair compétition, an inspection of the packages 
discloses some marked dissimilarities. On the display side of the one 
"Wrigley's Spearmint Pepsin Gum" are the prominent words ; on the 
other, "L. P. L. Peptomint Gum." "Spearmint," specially emphasized, 
is printed on the shaft of a spear, lying horizontally along the middle 
of the label. "Peptomint," specially emphasized, is printed on a 
straight-Iine banner, running obliquely from lower left to upper right, 
and laid upon a circle in the middle of the label. Thèse différences, 
when the labels are placed side by side, are very striking. But there 
are also striking similarities. Both packages severally contain 5 sticks 
of gum, donc up in pink wrappers, which protrude at each end some 
distance beyond the label wrappers. Both labels are donc on white 
paper with red and green printers' inks. Spear shaft and head are 
green, and thereon "Spearmint" shows in large white letters. Larson 
Company's banner is green, and thereon "Peptomint" shows in large 

^:aaFor otbrr caïaii «M lame toplo t KBiY-NÙHBER ïn ail Key-Numbered Digesta A Indexe* 
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white letters. "Wrigley's" above the spear and "Pepsin Gum" below 
are printed in red. Larson's ciixle is red. In segments above and be- 
low the banner "L. P. L,." and "Gum" appear in white on the red back- 
ground. Both labels bear sprigs of mint in green. 

If the case were to be disposed of by the foregoing comparison, the 
finding might well be that the similarities so overbear the différences 
that the casual purchaser might be niisled by the common color and 
printing scheme ; and such was the view of the learncd District Judge 
i'n granting a pendente lite injonction on the sworn bill and exhibits. 

But at the final hearing other facts appeared, which may be briefly 
summarized as follows : In gum making bef ore Wrigley's time it was 
common practice to form sticks of the size and shape now used by 
Wrigley and Larson ; to wrap the sticks in pink paper ; to put 5 sticks 
in a package ; to put 20 packages in a box ; to tie each package of 5 
pink sticks with a counterband of white paper; to use red and green 
printers' inks on the white counterband ; to display the maker's narae 
and "Gum" or "Pepsin Gum" in red letters ; and, if the flavor was of 
the mint order, to print the name denoting flavor in white on a green 
design or in green on a white design. And on the package of this gên- 
erai style Wrigley was not the first to apply "Spearmint" as a display 
word of spécial emphasis. That had been done by Pulver years bef ore 
Wrigley came on the scène. So there was nothing that Wrigley did not 
take f rom others, except bis own name and the spear as the design on 
which to spread the word "Spearmint." 

Wrigley, of course, knew thèse facts, and also the inside story of bis 
suit against Pulver. According to the final decree in that case, Wrigley, 
not Pulver, was the originator of the "Spearmint" package. But the 
decree was not entercd until Wrigley owned both sides of the lawsuit. 
He gave Pulver $100,000 in cash and $150,000 in notes running one to 
five years. If Pulver should fail to keep still, there might be trouble 
in collecting the notes remaining unpaid. It was Larson's persistent 
digging that unearthed this hidden story. 

Wrigley's oppression of his opponent and bis attempt to deceive the 
court were ample grounds for ref using him relief in equity ; and in the 
strict law, when Wrigley is limited, as he must be, to his own name 
and the spear design for displaying "Spearmint," Larson is not liable 
for using his own initiais and the oblique banner across the circle for 
displaying "Peptomint." 

[5] In No. 2498, the record came hère first; but it présents a later 
controversy. Larson, while under the pendente lite injunction against 
his "Peptomint" package, brought out his "Wintermint" brand. Wrig- 
ley sued him as an infringer of "Wrigley's Doublemint" package. On 
final hearing Wrigley's bill was dismissed for want of equity, and Wrig- 
ley has acquiesced. 

Wrigley's bill described the packages and averred that confusion 
had arisen and was bound to continue. This was fortified by the opin- 
ion testimony of Wrigley and another officer of his company. Larson, 
in his answer and counterclaim, fully accepted Wrigley's position as to 
similarity and confusion, denied that "Wrigley's Doublemint" was the 
elder, and averred that Wrigley had deliberately brought out "Double- 
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mint" to undermine Larson's established and growing trade in "Win- 
termint." The évidence proves with certainty that "Wintermint" was 
seven months older than "Doublemint." A reasonably clear inference 
f rom facts in the record is that Wrigley was accjuainted with the "Win- 
termint" package before adopting his "Doublemint" package. 

But, in support of the counterclaim, no proof was made of actual 
confusion. Counsel, however, contend that an inference to that ef- 
fect may be drawn from Larson's testimony that after "Doublemint" 
appeared his sales of "Wintermint" materially decreased. True, but 
a falling ofif in business may resuit from fair as well as from unfair 
compétition. 

Insistance cornes to be centered on the propositian that the trial court 
was not at liberty to détermine the question of actual or probable con- 
fusion from a comparison of the packages and from the lack of di- 
rect testimony, but was bound to take that issue as settled by Wrigley's 
averments and admissions in court ; and counsel cite many cases as 
supportive of their contention.^ 

Undoubtedly a litigant bas no cause for complaint if the court ac- 
cepts his solemn and sworn admissions in pleadings and testimony as 
true. But we must reject the contention that his adversary has the 
right to compel the court to do so. Otherwise a court could be forced 
by parties to décide moot, feigned, and collusive cases, or a chancellor 
might be made to proceed with an équitable accounting between part- 
ners who had stolen the property they brought into court.^ But the 
présent case on the counterclaim is not moot, nor feigned, nor collusive, 
and it présents a question of Larson's legitimate property rights. 

In the "Wintermint" package the sticks of gum are wrapped in green 
paper ; also in the "Doublemint" package. Both hâve counterbands 
of white paper bearing words and devices in red and green printers' 
inks. To a casual glance the packages seem alike in some degree. But 
the différences are noticeably prominent. "Wintermint" is displayed 

1 Sullivan v. Colby (C. C. A. 7tli) 71 Fe<l. 460, 4(14, 465, 18 C. C. A. lO."?; 
10 R. C. T/. 70], 702, sub. "Estoppel," where the authorltles are clted as fol- 
lows: Sutherland v. Suflierland, 102 lowa, 535, 71 N. W. 424, Or; Am. St. Rep. 
477 ; Tarbell v. Royal Excliange Shlpping Co., 110 N. Y. 170, 17 N. E. 721, 6 
Ain. St. Rep. ^{50; Morrisou v. Atkinson, 10 Oi;l. 571, 85 Pac. 472, 8 Aun. Cas. 
486, and note. Vide Ai)peal and Error, 2 R. C. ly. IS.'Î et secj. ; Balloeh v. 
Hooper, 14G II. S. 36.3, i:i Snp. Ct. 128. 36 !.. Ed. 1008; Northern Pac. Rv. v. 
Paine, 119 €. S. 501, 7 Sup. Ct. 323, 30 L. Ed. 513; Kansas R. Co. v. Morton, 
61 Fed. 814, 10 O. C. A. 12 ; Central R. Co v. Stoermer, 51 Fed. 518, 2 O. C. A. 
.360; Clark-Montana R. Co. v. Butte & S. Copper Co. (D. C.) 2,33 Fed. 547; 
Historical Pub. Co. v. Jones Bj-os. Pub. Co., 231 Fed. 638, 145 C. C. A, 524; 
Morton v. Clark, 181 Mas.s. 134, 63 N. E. 4011: I.oushridge v. N. W. Ins. Co. 
180 m. 267, 54 N. E. 153; Standard Brewlnj; Co. v. Bemis Malting Co., 171 111. 
602, 49 N. E. 507; Leeds v. Townsend, 228 111. 451, 81 N. E. 1069, 13 L. R. 
A. (N. S.) 197. 

2 Everet v. Williams, section 94, note, Lindley on Partnership (5th Eng. Ed.) ; 
Evans v. Riehardson, 3 Merivale, 469; Riehardson v. Buhl, 77 Mich. 632, 43 
N. W. 1102, 6 L. R. A. 457 ; Bartle v. Nutt, 4 Pet. 184, 7 I.. Kd. 825 ; Coppell v. 
Hall. 7 Wall. 542, 19 U Ed. 244; Oscanyan v. Arins Co.. 103 U. S. 261, 26 L. 
Ed. 539 ; Fowle v. Spear, Fed. Cas. No. 4996 ; Heath v. Wright, Fed. Cas. No. 
6.310; Kohler v. Beeshore, 59 Fed. 572, 8 C. C. A. 215; XJri v. Hirsch (C. C.) 
123 Fed. mH: Fetridge v. Wells, 13 How. Pr. 388; Simulons v. Mansfield 
Drug Co., 93 Tenn. 84, 23 S. W. 165. 
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on Larson's oblique banner; "Doublemint," on the shaft of a spear 
having a head at each end. J\^d the name of the maker in each case 
is given emphasis : "Larson's Wintermint," "Wrigley's Doublemint." 
From a compai-ison the learned District Judge found that the distinc- 
tive words and marks were se dominating that the careless purchaser, 
desiring "Larson's Wintermint," would not be misled into taking 
"Wrigley's Doublemint." 

[6] With nothing before us but the packages, we would be inclined 
to concur in the finding. But the record contains also Wrigley's aver- 
ment in his bill that confusion had arisen. There was no proof to sup- 
port that averment and Larson's parallel averment. But Larson's 
counsel may hâve relied on the stipulation of fact in bill and counter- 
claim to save hunting up and bringing in witnesses of wrongful sales. 
Furthermore, Wrigley and another interested with him gave testi- 
mony as experts in the gum business that confusion was likely to resuit 
from the similarities ; and so there is a basis for at least the possibility 
that Wrigley's averment of fact and his expert opinion may be true, 
a;nd that Larson's diminished sales came from Wrigley's simulation of 
the "Wintermint" package. 

In such a situation, the rule, in our judgment, is this: In a real and 
legitimate controversy, a party should be left within the knot of his 
averments in pleadings and admissions in testimony, unless the court 
can find an absolute démonstration from other évidence in the case or 
from facts within judicial notice, like the laws of physics, etc., that 
under no circumstances could the averments and admissions be true. 
This is in analogy to the rule respecting the sustaining of a demurrer 
to a bill for infringement of a patent on account of the invalidity of the 
patent on its face. Westrumite Co. v. Commissioners, 174 Fed. 144,. 
98 C. C. A. 178; Lange v. McGuin, 177 Fed. 219, 101 C. C. A. 389. 

In No. 2500 the decree is affirmed. 

In No. 2498 the part of the decree that dismisses the counterclaim 
of Larson Company is reversed, with the direction to enter an injunc- 
tion and order an accounting. 



TEVANDEE et al. v. RUYSDAEU 

(Circuit Court of Appeals, Seventli Circuit. October 1, lî>18.) 

No. 2554. 

1. Pamnebship ®=»104 — Action Betwben Paetneks— Nature of Suit. 

A suit, in view of pleadings, évidence, and flndlngs, helé not one to 
dissolve a corporation, but one within tlie power of a court of equity, to re- 
establish tbe status prior to f raud. 

2. Paetnership <S=>311(5)— Conteact to Dissolves— Fraud — Evidence. 

Evidence held to vs-arrant finding of fraudulent représentations, re- 
lled on, justifylng rescission of the executed agreement betv^een plalu- 
tiff, a young woman without business expérience, and défendant, sole 
business manager, who had been partner of plalntifCs husband up to 
his death, for dissolution of partnership between them, organization of 
a corporation, and transfer to it of partnership assets. 

®s»Foi other cases see same toplc & KEY-NUMBEIR in aU Key-Numbered Disests & Indexes 
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3. Pabtxeksiiip ©=311(5) — Contract to Dissolve — Fraud— Natube of Rep- 

résentations. 

Itepresentatlons whereby défendant induced plaintiff to agrée to dis- 
solution of eqiial partnership between them, organize a corporation 
with the eontrolling sliare In défendant, and transfer to it the partner- 
ship assets, whlle some of them were promissory in character, belng 
in substance a statement of défendant' s state of mlnd towards plaintiff, 
wliieb. If true, would bave made the change Immaterial, belng false, to 
her préjudice, were représentations of facts. 

4. PABTNERSiriP lS=311(5) — OONTRAOT TO DISSOLVE— FkAUDULENT REPRESEN- 

TATIONS— CaEELESS Reliance. 

A young Inexperienced v^oman held not eareless in relying on the 
représentations of lier partner, the sole business manager, former partner 
of her deeeased husband, for falsity of whlch slie seeks rescission of 
her agreement with him for dissolution of the partnership, organlza- 
tion of a corporation in which he should hâve the eontrolling sliare, and 
transfer to It of tlie partnership assets. 

5. Partnership i@=311(4) — Pbivate Dissolution and Settlement — Fraud— 

LiACHES. 

Plaintiff held not guilty of lâches In brlnging suit for rescission of her 
agreement for dissolution of partnership with défendant, organization of 
a corporation in which he should bave the eontrolling share, and trans- 
fer to it of partnership assets, much of the most convincing proof of the 
fraud not coming to llght tlll a few months before suit, 

6. Partnership <S=>311(5) — Contbact to Dissolve— Avoidance for Fraud— 

Partnership Agreement. 

On avoidance for fraud of contract for dissolution of partnership, the 
partnership agreement, provlding that ail patents and inventions of 
either partner shall belong to the partnership, governs rights of the 
parties, and patent taken out by one of them is properly adjudged to be- 
long to the partnership. 

7. Partnership ©ssKî — ^Aqreemewt for Compensation— Eîffect of Fraud. 

Absolute right of a partner to 20 per cent, of profits as compensation 
as business manager, under agreement of copartner that he should hâve 
this for faittiful services, is avoided by his attempt to defraud co- 
partner. 

Appeal from the District Court of the United States for the East- 
■ern Division of the Northern District of IlHnois. 

Suit by Eleanor M. Ruysdael against Olof N. Tevander and others 
to estabHsh a relation of partnership, recover assets, dissolve such 
partnership, appoint a receiver, etc. Decree for plaintiff, and défend- 
ants appeal. Affirmed. 

Appellee sought and secured a decree holding the incorporation of the Stand- 
ard Cap & Seal Company as for naught, deereeing the relations between 
Tevander and herself to be those of a partnership, deereeing that the partner- 
ship be dissolved, ordering an aceounting with Tevander, adjudging that cer- 
tain patents standing in the name of Tevander be assigned to the partnership, 
and ordering a distribution of the assets between the parties. 

Appellant Tevander and the deeeased husband of appellee entered into a 
partnership to conduct the manufacture of a machine for making seals for 
capping botties, the business name belng Tevander & Co. Mr. Manierre ac- 
quired his half interest in this partnership on June 21, 1910, for whlch he paid 
$5,500. Tlie business was very successful. Appellee beeame a partner 
shorUy after her husband's death, October 7, 1912, her position belng the 
sauie as that of her deeeased husband. Tevander, who was made the active 
manager immediately thereafter, received a salary of $5,000 per year, which 
in 1914 was increased to one-flfth of the net earnings, with a guaranteed 
minimum of $6,000. 

^=55For other cases .see same topic & KBY-NUMBER in ail Key-Numbered Dlgeata & Inûexes 
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In January, 1915, the corporation, Standard Oap & Seal Company, was 
formed under the laws of Illinois, witli a capital stock of $50,000, of whicli 
Tevander took 251 shares and appellee 249, issued in excliange for the as^ets 
and good will of the copartnership, Tevander continuing in the active manage- 
ment of the Company. Upon the exécution of the formai assignment of the 
business assets and good will of the copartnership to the corporation, the par- 
ties, by a written agreement, canceled the coiitract of partnership. 

Dnring the last year of the copartnership the profits, after deducting Te- 
vander's 20 per cent., amonnted to about .1!45,0(M). Imniediately upon incorpora- 
tion, with the consetit of a nonstockholding dircctor, Tevander reduccxl the 
cash dividends to 10 per cent., secured in his own name patents in whlcli aji- 
pellee claimed an interest, drew as his salary for 1915 tlie sum of $21,274.40 
and for 1916 833,359.22. 

Although a director, and to a certain estent controlUng the second director, 
wlio held no stock, Tevander endeavored to sell to tlie corporation the new 
patent standing In his name. 

In the articles of copartnership it was agreed that "ail patents and inven- 
tions of either partner shall belong to tlie partnershi]), and at the time of the 
application shall be assigned to the partnership. Xo partner has a right to 
grant a license, sell, assign, or reassign any patent or invention without the 
written consent of the other." 

Appeliee testified that at the time the agreement to organiiîe the corpora- 
tion was entered into she asked Mr. Tevander abont the tltle to inventions, to 
which Mr. Tevander reiilied: "Of course, anything I invent along the Unes 
of the business will belong to the company. The law takes care of this and 
tliere is no use writing it down." 

The District Court made spécifie flndings covering ail of the issues, and ail 
of them were favorable to appellee. Among other things the court found : 

"(7) During the existence of the partnership between Tevander and plaintift", 
Tevander fonned a plan to eliminate plaintifî from. the half ownership In 
thèse new inventions, and tlie patents therefor, wlien they sliould issue, to 
whieh she was entitled under the terms of the partnership agreement, by in- 
ducing her to terminate the copartnership then existing between tliem, by 
transferring ail the assets thereof to a corporation ; planning and intending 
to witlihold from plaintitf ail information concerning the new Invention and 
device, and to wlthhold application for patents thei-efor until after the 
ternilnation of the partnership and the transfer of the assets to the corpo- 
ration. 

"(S) During the month of January, 1915, and prior to the 22d day thereof, 
Tevander, designing to cheat and defraud plaintiff, conceived the scheme of 
inthiclng her to consent to the Incoiiioration of the business, planning to In- 
duce her to give hini one extra share of stock in the corporation wliich he 
I>lanned to organize, Intending to use the control thereby given hini in the 
sélection of a board of directors, a niajority of whom would do his bid- 
diug, so that by refusai to déclare dividends he miglit so reduce plaintiff's Ii> 
come as to make her dépendent upon his will, and by thèse means and other 
cuuniug devices so discourage and harass her as to force her to part witU 
her interest at a figure far below its real value. 

"9. With the foregoing designs Tevander represonted to plaintiff that the 
business was assuming such proportions that the copartnership could be 
earried on more conveniently and with greater profit as a corjioratlon ; 
that the business of the copartnership could go on as lK>fore, but, as to the 
extra share to lie given him, this was merely to enable him to hâve his own 
way with the management, and to protect him in event of her death, re- 
marriage, or sale of her Interest against evilly disposed persons who might set 
out to wreck the business for the purpose of robbing him of his interest there- 
In ; that he would treat her as he always treated her ; that, so long as she 
remalned his partner in the business, he would consider he held this extra 
share as much for her benefit asi for his own ; that her income would not be 
reduced. On the other hand, Tevander threatened that uniess she would as- 
sent to his wishes he would bring suit to dissolve the e<ipartnership ; that 
no one but himself understood the business or would désire to purchase it; 
that the resuit of such suit would be the sale of tlie business at a price far 
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below its real value ; tliat in the event of such sale she would rcalize very 
little for lier interest; ail of wlilch représentations were false aud fraudu- 
lent and made by Tevander wlth the fraudulent designs aforesald. 

"(10) By the foresoing and divers otlier cunning persuasions, promises, and 
tlireats which, at the tinie of maklng them, he did not intend to fulfill or i)er- 
forni, and which were niade for the purpose of cheating and defrauding and for 
the purpose of eUndnating plaintilï from any owuership in his new inventions 
when they should hâve been perfected and patented, Tevander indiiced plain- 
tiflf to ef)nsent to tlie organlzation of a corporation, to be managed by tlire<i 
direetors, wlio need not lie stockholders, and to traiisfer to hiin, at the nomi- 
nal considération of .f^i'O, one extra sliare of stock which would otherwise 
belong to her, when the real value thereof was largely in excess of this priée." 

Addltional spécifie flndings necessary to sustain appellee's blll were made. 

As conclusion of law the court found : 

"(26) By reason of the fraud practiced by Tevander upon plaintiff. the as- 
signment of the assets of the coi)artnership on Febniary 22, 1!)15, to Standard 
Oap & Seal Omipany, and ail subswineiit assignments of the a.ssets of the 
copartner.ship to the coi-poration, and the eancellation and teruduation of the 
agreement of copartuershi]) indorsed upon the written ngreeuient thei'eof 
(attached to bill of con)|)laint herein as l'ivhibit 2), and the contract en- 
tered Into between plaintiff and Tevander. .January 27, 1015 (attached 
to the bill of corai}laint as Exhibit Z, iiroviding for the paynient to Te- 
vander of 20% of the net profits per annnni as and for salary). were at 
tho tinie of their several exécutions vold and of no force or effect, and the 
oral aprcement of co]);uincrship eutered into between plaintiff and Tevander in 
Octobei', 1912. and confirnied l)y the writlen agreement of copartnership eu- 
tered into October 'M. 1014. bas coutbnied in full force and effect uutil tlie 
date bcreof, and the patents for the uew closin'e and closure-applying ma- 
chines covered by T'niied States letters jiatent nnnibered l,20O.(!(:'O and 1,210,791 
were proeured by Ti'vauder during the co]iartner;-bip l)e!\Aec!i plaintiff and hiin- 
self. and the ownershi]) of thèse i)atents ar(> sui).i'cc-t to the tei-nis and c(uuUtions 
of thelr partuer.whip agreement. * * * " 

Appellants attack (al the aiithfirity of the fédéral court by decree in cliau- 
cery to dissolve Ihe cor)ioratioii Slandard Cap & Seal Comi)any ; (b) the flnd- 
ings of the court on the issues of fraud aud fraudulent rei]reseutati!)ns ; (c) 
appellants aiso attack that portioti of the decree ve<]uiring Tevander to assign 
patents standing in his name to the partnershi]). 

Edward W. Everett and Dvvight B. Cheever, both of Chicago, 111., 
for appellants. 

Albert Fink, of Chicago, III., for appellee. 

Before BAKER and EVANvS, Circuit Judges. 

EVAN A. EVAXS, Circuit Judge (after stating the facts as 
above). [1] Was the fédéral court without authority to enter the de- 
cree hère attacked? 

Appellants urge that this is a suit to dissolve an Illinois corporation, 
the appellant herein, Standard Cap & Seal Company; that the fédéral 
court should adopt the rulings of the highest court of Illinois upon the 
authority of a court of eqiiity to dissolve such corporation (Sim v. 
Edenborn, 242 U. S. 131, 37 Sup. Ct. 36, 61 L. Ed. 199; Ennis Water 
Works V. City of Ennis, 233 U. S. 652, 34 Sup. Ct. 767, 58 L. Ed. 1139 ; 
Yazoo & Miss. V. R. R. v. Adams, 181 U. S. 580, 21 Sup. Ct. 729, 45 
L. Ed. 1011) ; that it is the established law of the state of Illinois that 
a corporation cannot be dissolved except by complying with the stat- 
utes in respect thereto (Wheeler v. Pullman Iron & Steel Co., 143 111. 
197, 32 N. E. 420, 17 L. R. A. 818; People v. Weigley, 155 111. 491, 
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40 N. E. 30O; Shriver v. Day, 276 111. 403, 114 N. E. 918); that a 
fédéral court cannot, independent of statutory authority, dissolve a 
State corporation (Wells Co. v. Gastonia Co., 198 U. S. 177, 25 Sup. 
Ct. 640, 49 L. Ed. 1003; Conklin v. U. S. Ship-Building Co. [C. C] 
140 Fed. 219; Republican Mountain Silver Mines v. Brown, 58 Fed. 
644, 7 C. C. A. 412, 24 E. R. A. 776) ; that the record fails to disclose 
facts bringing the case within any of the reasons enumerated by the 
Illinois statute as sufficient ground for dissolution. 

With thèse various contentions there can be no quarrel, but appellee 
contends this is not a suit to dissolve the Illinois corporation, Standard 
Cap & Seal Company, but is one to set aside an agreement made be- 
tween appellee and Tevander, entered into through false and fraudu- 
lent représentations made by Tevander and relied upon by appellee, 
and to restore the partnership theretofore existing, and terminated 
only by reason of the fraudulent agreement, and to retransfer to such 
copartnership assets f raudulently taken from it, and to secure such re- 
lief upon the re-creation of the copartnership as one partner is entitled 
to receive in a winding-up proceeding. 

The prayer for relief, while not conclusive, is instructive. Among 
other things complainant prayed that — 

"the incorporation of tie business of tlie copartnership heretofore existing bo 
held for naught, and it be de^reed that the tnie relations existing between 
Tevander and herself are those of copartnership ; that the partnership be 
dissolved, an accounting be had with Tevander and the assets distributed 
iietween them; that Tevander be required to set forth tiie nature of his new 
Improvement and inventions, and decreed to hold the same in trust for the 
copartnersliip ; pending liual détermination of this cause a receiver be ap- 
pointed," etc. 

The allégations in the bill set out with considérable particularity the 
history of the copartnership and the corporation ; the fraudulent rep- 
résentations and inducements made by Tevander to secure a termina- 
tion of the partnership and the organization of the corporation, where- 
in Tevander secured, through the ownership of a majority of the stock, 
permanent control of the policy of the company ; the efforts of Tevan- 
der to avoid the provisions of the copartnership respecting title to 
patents, heretofore quoted; the securing of patents in Tevander's 
name ; and efforts to force appellee to sell her interest in the company's 
business. The findings support appellee's theory that no dissolution of 
the corporation is involved. It appears to us that the pleadings, évi- 
dence, and findings justify this court in concluding that the suit is one 
to re-establish the status que ante the fraud, dissolve the partnership, 
grant an accounting, appoint a receiver, and divide the assets. 
- While appellants strenuously contend that to strip the corporation 
of its assets is in substance to work a dissolution, they overlook the 
fact that the property passed to the corporation by reason of an agree- 
ment secured through fraud. Inasmuch as Tevander and appellee are 
the only stockholders of the corporation, and therefore the rights of 
third parties are not involved, no good reason is seen why a court of 
equity should not grant such relief as will afford appellee adéquate 
redress for the wrongs by her suffered through the fraudulent repré- 
sentations of Tevander. 
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While no authorities are cited in support of the Jurisdiction of a 
•court of equity upon facts such as hère disclosed, we find none of ap- 
pellants' citations in point. Surely a court of equity will delight in 
finding the necessary means of enforcing its decrees against dehnquent 
■défendants, and its powers are as extensive as the exigencies of the 
case demand. If appellee was induced to enter the agreement to dis- 
solve the partnership and create the corporation through the fraudu- 
lent représentations of Tevander, will a court of equity permit the lat- 
ter to escape liability by hiding behind the fictitious third party, the 
corporation, the stock of which he and appellee are the sole owners? 
The assets of the copartnership were turned over to this corporation 
by reason of the action of the copartners, which action was induced 
by the fraudulent représentations of appellant Tevander. This fact 
being shown, the right of the corporation to the assets of the copart- 
nership is subject to be defeated upon proof that fraud was practiced 
upon the copartnership. In other words, the title of the corporation to 
the assets hère involved rests upon an assignment from the copartner- 
ship. Contemporaneously executed and indorsed on the back of the 
assignment is an agreement to dissolve the copartnership. Both assign- 
ment and agreement to dissolve in turn rest upon the written agree- 
ment of Tevander and appellee (a) to dissolve the copartnership, (b) 
organize the corporation, and (c) assign to the latter the assets of the 
former. If fraud tainted the last-named agreement, its conséquences 
i-each ail three transactions. Even though the corporation may not 
be dissolved, no good reason is advanced why it should hold property 
under an assignment secured through fraud. 

We conclude the court was authorized to grant the relief decreed 
in this suit. 

[î] Does the évidence warrant the finding that Tevander made false 
-and fraudulent représentations relied upon by appellee to her damage, 
and which fraudulent représentations justified the court in rescinding 
the agreement made to dissolve the copartnership? 

In the previous discussion the court assumed that the évidence jus- 
tified the findings of the court in favor of the appellee. But appellants 
deny the sufficiency of the proof to warrant such findings. 

A careful and thorough examination of the évidence justifies the 
conclusion that not only was there évidence to support the court's 
findings, but no other conclusion would bave been warranted. 

It will serve no useful purpose to restate in détail the évidence which 
leads us to this conclusion. It will be sufficient to say that the parties 
hardly stood at arms' length and dealt as Etrangers. Appellee was a 
young, inexperienced person, whose husband had engaged with appel- 
lant Tevander in a business that was unusually profitable. Upon the 
death of her husband, appellee, then scarcely of âge and entirely in- 
experienced in business matters, immediately made Tevander sole 
manager of the business, intrusted him with the entire conduct of the 
business, and paid him a princely salary — in 1914, $10,644.24, in 1915, 
$21,274.40, in 1916, $33,359.22. In addition thereto Tevander's share 
•of the profits exceeded the amounts received by him as compensation. 
Immediately upon securing control of the corporation through the 
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ownership of a tnajority of stock, Tevander secured action preveiitin ■ 
the payment of any cash dividends in excess of 10 per cent., altlioug'i 
the annual profits of the company exceeded 300 per cent, of the capi- 
tal. This conduct is hardly explainable upon any theory other than 
that he hoped thereby to force appellee, who was accustomed to live 
beyond an income of $2,500, to sell her interest in the business. 

Tevander's conduct vvith référence to the patents is even more rep- 
rehensible. Under an agreement with his deceased partner to turn 
over to the partnership any patent that might be secured by him that 
pertained to the business of the partnership, it is impossible to reach 
any other conclusion than that he sought the dissolution of the copart- 
nership to rid himself of this written obligation. No sooner had the 
copartnership been dissolved, and the agreement with référence to 
patents terminated, than he filed application in the patent office for a 
patent in his own name, which patent covered a machine that threaten- 
ed to displace the one manufactured by the company. Controlling two 
of the three directors, he endeavored at a subséquent meeting of the 
directors to sell this patent to the company for the sum of $500,000. 

[3] But appellants urge that there were no actionable misrepre- 
sentations made by Tevander, and if the findings of the court, Nos. 
8 and 9, heretofore quoted, be accepted, no fraudulent statements ap- 
pear upon which a suit to rescind a contract might be predicated. In 
other words, it is claimed that the statements made by Tevander that — 

"the business was assnrnlns suoli proportions tliat tlie copartnership eould bo 
eari'ied ou more convéïiiently and with greater protit as a corporation; tliat 
the business of the copartnership eould go on as before, but, as to the extra 
share to be glven hlm, this was merely to enable hiin, to hâve his own way 
with the management and to protect liim in event of her death, reinarrlage, or 
sale of her Interest against evilly disposed persons who might s.'t ouf to 
wreck the business for the pui'pose of robhing him of his interest tht'reln ; thnt 
he would troMt her as he always treated her ; that so long as she remained his 
partner. in the business he would coiisider he held this extra shai'e as much for 
lier bènelit as for his own; that her Income would uot be i-educed. » • * " 

— were mère promissory représentations, and were not actionable. 

With this conclusion we cannot agrée. While some of thèse repré- 
sentations were promissory in character, they were in substance but an 
expression of Tevander's state of mind toward appellee. If the state- 
ments were true, then appellee was justified in assuming that the part- 
ner of her deceased husband, and her own partner for a year and a 
ha!f, entertained no covetous designs upon her property, but only de- 
sired to treat her in the manner in which a confiding partner might 
well expect from an active partner, well compensated for his respon- 
sibility. If the statements were true, then Tevander's attitude toward 
appellee was such that it mattered not whether the business was con- 
ducted as a copartnership or as a corporation, whether the share which 
gave to Tevander the majority of the stock stood in the name of one 
party or the other, or in the name of both. Surely such représentations 
were material and persuasive only as they impressed appellee with the 
asserted open, fair, and friendly state of mind which appellant Tevan- 
der professed to possess toward appellee. 

No separate considération of appellant's claini that appellee was not 
influenced or induced to act by the représentations is necessary. It ap- 
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pears that, notwithstanding the warning given her by f riends, she chose 
to place reliance upoii the professions of friendship made by her part- 
ner, the friend of her deceased husband. She relied thereon even as 
against the judgment of disinterested advisors. 

[4] Nor can we say that she was careless in so relying upon Tevan- 
der's représentations. The business had been wonderfuUy successful. 
She had received in the year 1914 over $18,000 for her share of the 
profits, after paying Tevander his salary, and after providing a reason- 
able surplus in the treasury. The entire responsibility rested upon Te- 
vander, and appellee was not unmindful of Tevander's right to be pro- 
tected in case of her sudden and unexpected death. 

[5] Nor are we impressed with the claim that appellee failed to act 
promptly after discovering the fraud. Proof of the déception came 
only by piecemeal. Courts are slow to hold the defrauded party guilty 
of carelessness because of his or her reluctance to believe a former as- 
sociate or partner false to his trust. Appellants are not in a good posi- 
tion to urge the enforcement of any harsh rule based upon appellee's 
tardy awakening. Much of the proof of the most convincing char- 
acter did not corne to light until a few months before suit was institut- 
ed. We conclude appellee was not guilty of lâches. 

[6] Did the court err in adjudging that Tevander held the patents 
in trust for the partnership? 

Under the agreement made between the original parties to the part- 
nership, ail patents of the character under considération belonged to the 
partnership. Tevander's claim to them arose from the agreement ter- 
minating the partnership. This contract, having been avoided by the 
fraud heretofore mentioned, the original agreement governed the 
rights of the parties, and the court properly adjudged the patents to 
belong to the partnership. 

[7] Complaint is also made because the court refused to allow Te- 
vander, as his salary, 20 per cent, of the profits for the year 1916. 

By the decree an accounting was ordered and ail matters referred 
to a .master. Under such accounting Tevander may be allowed a rea- 
sonable compensation for his services during this year. Whether the 
master will allow 20 per cent, of the net profits or a lesser sum will 
dépend upon ail the facts and circumstances disclosed upon such hear- 
ing. Clearly, Tevander has forfeited his right to an absolute claim to 
the sum fixed in the contract. The agreement allowed him a given per 
cent, of the net profits for faithful services. 

The decree is affirmed. 

Judge KOHLSAAT participated in the hearing of this suit and 
concurred in the conclusion, but died before the announcement of this 
opinion. 
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In re ARKIN DRESS OO., Inc. 

Pétition of SHAINE. 

(Circuit Court of Appeals, Second Circuit. May 23, 1918.) 

No. 110. 

1 Bankrtjptot <S=>140(2) — Reciamation of Merchandise — Identification. 
Where bankrupt, sliortly before bankmptcy, purchased mercbandise, ob- 
talnlng crédit ttirougli false représentations, sellers liad a right to re- 
clalm merchandise so long aa it remained in ttie liands of tlie bankrupt, 
and could reclaira proceeds of tlie sale so long as they could identify the 
fund. 

2. Bankbuptcy <S=212 — Réclamation of Merchandise^Identification of 
fund^-sufficiency of evidence. 

On pétition for réclamation of merchandise fraudulently obtained by 
bankrupt and sold shortly before bankruptcy, évidence held Insufflcient 
to trace proceeds of sale into liands oÇ tnistee. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Arkin Dress Company, Incorporated, bankrupt. 
Réclamation proceeding by Heymân Cohen & Sons. Report of spécial 
master, recommending déniai of pétition for réclamation, reversed by 
District Court, and order entered directing trustée to pay over to Hey- 
mân Cohen & Sons, or their attorneys, the sum of $1,283.25. On pé- 
tition to revise the order by Maurice L. Shaine, as trustée. Order 
reversed, and motion to confirm report of spécial master granted. 

The alleged bankrupt is a corporation organized under the laws of 
the State of New York, of which Louis Arkin, Jr., was the président 
and gênerai manager. Oii December 29, 1916, a pétition in invol- 
untary bankruptcy was filed against it and on January 11, 1917, an 
order was entered adjudicating it an involuntary bankrupt. On De- 
cember 30, 1916, the revising petitioner was appointed receiver, and 
on February 21, 1917, trustée of the bankrupt, 

Rosenberg & Bail, of New York City (David W. Kahn, of New 
York City, of counsel), for revising petitioner. 

Morrison & Schiff, of New York City, for respondents Heyman 
Cohen & Sons. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. A réclamation proceeding was instituted 
by Heyman Cohen & Sons, jobbers in woolen and dress goods in the 
city of New York. Their pétition asked for an order requiring the 
receiver to turn over the sum of $2,085 ; that amount representing 
the proceeds of certain merchandise sold by them to the bankrupt and 
resold by the latter to one Rosenzweig. 

The réclamation pétition alleged that the petitioners had sold to 

^=3For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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the bankrupt certain merchandise, consisting of 1,737% yards of 
blue serge cloth, being induced to do so by the false and fraudulent 
représentations made by Louis A. Arkin, Jr. The matter was referred 
to a spécial master, who recommended the déniai of the pétition of the 
reclaiming creditors, basing his recommendation upon the ground that 
the proceeds of the goods so sold had not been traced into the hands 
of the receiver. Motions were then brought on, in the District Court, 
to confirm and to reverse the report; and the District Judge decided 
that the spécial master had erred in his conclusions and that the réc- 
lamation should be granted. An order was accordingly entered, di- 
recting the trustée to forthwith pay over to Heyman Cohen & Sons, 
or their attorneys, out of the moneys in his hands as trustée, the 
sum of $1,283.25. It is this order that we are now asked to revise. 

It appears that the Arkin Dress Company, on December 17, 1916, 
represented to Heyman Cohen & Sons, the reclaiming creditors, that 
it had an order from John Wanamaker for a quantity of dresses re- 
quiring 2,300 yards of blue serge cloth. The Dress Company also rep- 
resented that it had on deposit at that time with the Union Exchange 
National Bank at least $3,000. A check in the sum of $2,210.96 was 
delivered by the bankrupt to Heyman Cohen & Sons to pay an in- 
debtedness due from it to Heyman Cohen '& Sons, not then due,, 
but which it was necessary to pay to get more crédit. It also, and for 
the purpose of inducing Cohen & Sons to sell and deliver to it the 
blue serge cloth above referred to, represented falsely that its finan- 
cial condition was the same or better on December 27 than it was on; 
September 9, 1916, there having been a financial statement on that 
date. In reliance on thèse représentations Heyman Cohen & Sons 
delivered to the bankrupt 1,737% yards of blue serge cloth, valued at 
$2,085. 

Before selling the cloth to the bankrupt the claimants inquired of 
Woods' Commercial Agency as to the bankrupt's financial condition. 
They were informed that on December 11, 1916, the président of the 
bankrupt corporation submitted an affidavit which he now swears was 
false. It also appears that its bank crédit on December 27, instead 
of being $3,000, as represented, was only $54.90. The pétition in in- 
voluntary bankruptcy was filed two days after the delivery of the 
blue serge. The président of the bankrupt corporation swears that this 
merchandise was delivered in the original packages by the bankrupt 
the day after it received them to one Rosenzweig, who paid to the 
bankrupt the sum of $2,500. He also swears that of this amount 
$2,100 was turned over in currency by him to the receiver in bank- 
ruptcy. It clearly appears that this merchandise was obtained from 
the claimants by means of false représentations made to them by the 
bankrupt directly, as well as through the Woods' Commercial Agency. 
The représentations were false, and they were relied upon by the 
claimant. 

[1] The claimants had a right to reclaim the merchandise so long 
as ît remained in the hands of the bankrupt. They could also claim 
the proceeds of the sale to Rosenzweig so long as they could identify 
the fund. The testimony was that the bankrupt sold to Rosenzweig 



928 253 FEDERAL REPORTER 

at 65 per cent, of the cost. Computed on that basis, the banknipt 
received $1,553 for the Heyman Cohen & Sons serge. But as Roscnz- 
weig paid him altogether $2,500 for the total merchandise turned over, 
and retained out of that $415 for himself, the proportionate loss to 
the claimants out of the transaction amounted to $269.75. This left 
$1,283.25 as the sum due the claimants, and the District Judge has 
entered an order directing the receiver to turn over that amount to 
the claimant. 

[2] The trustée claims that this order of the District Judge was 
erroneous, in that it has not been shown that the proceeds of the iden- 
tical goods sold by Heyman Cohen & Sons were ever paid over to the 
receiver. The sole question in the case is vi^hether the claimants hâve 
identified the fimd. The testimony they rely upon is that of Louis 
Arkin, Jr., and if it can be believed the proceeds of the goods hâve 
been traced into the hands of the trustée, and the order of the Dis- 
trict Judge is right. If the question were simply one between the 
vendor and the vendee, the testimony of Arkin might be accepted ; but 
the décision of the question affects the rights of ail the creditors of 
the bankrupts' estate, and if the fund in its entirety is to be with- 
drawn, and turned over to Heyman Cohen & Sons, ail other creditors 
being excluded therefrom, the évidence should not be doubtful, but 
should be reasonably conclusive. We are unable to regard the tes- 
timony as at ail persuasive. Arkin testified, it is true, that he sold 
the identical goods bis company received from the claimants to one 
Rosenzweig, and that he received from him $2,500. But he stated 
that that sum reprçsented also somebody else's goods ; that. he did not 
know how much he received for the claimants' goods; that he did 
not know how much other merchandise he sold or what he received 
for it. He admitted, however, that he got 65 per cent, of the amount 
he paid the claimants for the goods. He admitted that the state- 
ment given to the Woods' Commercial Agency on December 11, 1916, 
and which he had signed was not true. He admitted that on Decem- 
ber 27, 1916, he had no unfilled order from John Wanamaker which 
required about 2,300 yards of cloth, and denied that he had represented 
that he had such an order, although the testimony of the claimants 
showed that he had made such a représentation. He admitted that he 
knew his company was insolvent when he bought the serges from 
Heyman Cohen & Sons, and that for perhaps three or four weeks 
prior to that purchase and prior to the failure his company had ceased 
to do any making of dresses, and was simply buying merchandise and 
selling it in the original packages at a loss, getting for it from 50 to 
65 per cent, of what it cost; that in the month or two prior to the 
failure he had bought more than $40,000 worth of goods, which he 
had sold in the manner above indicated; that he did not know whose 
goods he sold to Rosenzweig at the time he sold him the claimants' 
goods. In answer to the question, "Who were you doing business 
with at that time?" he answered,,;"! don't remember exactïy." This 
man is not entitled to belief. He isfrevealed by his own testimony as 
thoroughly unscrupulous, dishonest, and unworthy of credence. 
Whether the money he turned over to the trustée was money vvhich 
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came from the sale of the claimants' goods, or from the sale of sorne 
one else's goods, is not proven. 

The order of the District Court is reversed, and the motion to 
confirm the report of the spécial master is granted. 



HAEDWOOD PACKAGE CO. v. COURTNEY CO. 

(Circuit Court of Appeals, Fourtli Circuit. April 3, 1918.) 

No. 1569. 

1. Sales ®=35i5(l) — Conteact— Question fob Jury. 

In an aclioii by the seller of hardwood staves for the buyer's f allure 
to uccept, wliether there was complète agreement betvveen tlie parties as 
to tlie ternis of the coutract of sale held, a question of fact for the jury. 

2. COKTBACTS <S=335 FOEMAL CoNTEACT. 

Apart from statute of frauda, if minds of contracting parties meet at 
ail [loints, and their agreement of sale is fuUy set forth in unsigned mémo- 
randum, whlch they both accept as correct, binding obligation results, 
tliough it was their Intention to bave formai contract prepared and signed. 

3. CoiNïiiACTs ©=35— Signature or Fobmal Contbact. 

An unsigned contract eannot be enforœd by either of the parties, how- 
ever coniplctely It may express their mutual agreement, if it was also 
agreed that the contract should not be binding until signed by both. 

4. Sales ©=53(1) — Signature of Foemal Contbact— Question fob Jury. 

In action by seller of hardwood staves for buyer's refusai to accept, 
whether it was intention of both parties that contract be redueed to writ- 
ing and signed by both before it became binding, held question of fact 
for jury. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Judge. 

Action by the Courtney Company against the Hardwood Package 
Company. To review judgment for plaintiff, défendant brings error. 
Reversed. 

D. M. Easley and D. E. French, both of Bluefield, W. Va., for plain- 
liflf in error. 

W. E. R. Byrne, of Charleston, W. Va. (Linn & Byrne, of Charles- 
ton, W. Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and McDOWEI^L. 
District Judge. 

KNAPP, Circuit Judge. The questions deemed controlling in this 
case will appear from a comparatively brief statement, without reciting 
at length the somewhat complicated facts out of which the litigation 
arose. In the court below the Courtney Company, défendant in error, 
was plaintifï, and the Hardwood Package Company, défendant, and 
they will be so designated in this opinion. Thèse parties, through their 
respective agents, entered into negotiations in the latter part of 1912 
for the sale by plaintiff and purchase by défendant of a large quantity 
of barrel staves. On the 21 st of December, at defendant's place of 
business in Philadelphia, an agreement appears to hâve been f eached 

^soFor other cases seesame topic & KBY-NUMBER in ail Key-Numbered Digests & indexe» 
253 F.— 59 
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with a représentative of plaintiff. A contract was accordingly drawn 
up in duplicate, on the printed form used by défendant, and both 
copies sent by mail unsigned to plaintiff at Charleston, W. Va., for its 
signature. The plaintiff, however, declined to exécute this contract, 
and instead prepared a contract of its own, dated January 1, 1913, 
which was signed in duplicate by its président and mailed to défendant 
on the 9th of that month. The défendant received this contract in due 
course, but did not sign it. On the Ist of May it was returned un- 
signed, with a letter stating that "we hâve canceled ail negotiations, for 
staves and heading, that we may hâve had with you," and refusing in 
effect to take the staves in question. To this the plaintiff replied in 
substance that a binding contract had been made, that it had at ail 
times been ready and willing to perform the same, that the market 
price of staves had gone down materially, and that if défendant per- 
sisted in its refusai it would sell the staves for the best price then ob- 
tainable and hold the défendant responsible for any resulting loss. 

Some three years later, in March, 1916, this suit was brought to re- 
cover, as damages for alleged breach of contract, the différence be- 
tween the amount for which plaintiff sold the staves to other parties, 
after défendant refused to take them, and the amount that plaintiff 
would hâve received at the price named in the contract claimed to hâve 
been made ; that is, the contract prepared by plaintiff and sent to de- 
fendant in January, 1913, as above stated. The spécial count of the 
déclaration is on that contract, set out in full in the pleading, which is 
asserted to be valid and enforceable, because it expresses the actual 
agreement of the parties and was accepted as such by the défendant. 
At the trial, and under its plea of nonassumpsit, the défendant gave 
évidence tending to support two défenses: (1) That there was no com- 
plète agreement between the parties, because their minds never met 
on any contract, veirbal or written ; and (2) that it was the understand- 
ing and intention of plaintiff and défendant alike that the contract for 
which they were negotiating should not be binding, unless reduced to 
writing and signed by both parties. The jury found for the plaintiff 
for the full amount of its claim, and défendant comes hère on writ of 
error. 

[1, 2] It is enough to say that in our opinion the first of thèse dé- 
fenses was not established as matter of law. True, certain acts and 
déclarations of plaintiff were shown which seem quite inconsistent with 
a belief on its part that a definite contract had been made, and appar- 
ently the jury would hâve been warranted in finding that the negotia- 
tions in question went no further than proposais by each side, first the 
défendant, and later the plaintiff, which the other side was not willing 
to accept. But in view of the explanations of plaintiff, and taking into 
account ail the évidence upon this issue, we think it became a question 
of fact which was properly submitted to the jury. Apart from the 
statute of frauds, which is not set up in this case, it is well settled that 
if the minds of contracting parties meet at ail points, and their agree- 
ment is fuUy set forth in an unsigned mémorandum, which they both 
accept as correct, a binding obligation results, although it was their 
intention to hâve a formai contract prepared and signed. Jenkins & 
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Reynolds Co. v. Cernent Co., 147 Ked. 641, 17 C. G. A. 625 ; Whitted 
& Co. V. Fairfield Cotton Mills, 210 Fed. 725, 128 C. C. A. 219; Mor- 
ton V. Witte, 147 App. Div. 94, 131 N. Y. Supp. 778; Drummond v. 
Crâne, 159 Mass. 577, 35 N. E. 90, 23 !.. R. A. 707, 38 Am. St. Rep. 
460. 

[3] But it is equally well settled that an unsigned contract cannot be 
enforced by either of the parties, however completely it may express 
their mutual agreement, if it was also agreed that the contract should 
not be binding until signed by both of them. In the leading case of 
Mississippi & Dominion Steamship Co. v. Swift, 86 Me. 248, 29 Atl. 
1063, 41 Am. St. Rep. 545, it is said : 

"When parties enter into a gen-aral contract, and the understandlng is tliat 
It Is to be reduced to writing, or if it is aiready In a wrltten form that it is 
to be signed before it is to be acted on, or to take effect, it is not binding 
tintil it is so written or signed. * * * When corrosîiondence Indicates 
that a formai draft of a contract was in the mlnds of the parties, or at least 
In the mind of the party sought to be charged, as the only autlioritative évi- 
dence of a contract, and tliat he did not hâve, nor signify, any intention to 
be bound until the written draft had been niade and signed, he is not bound 
until such draft Is duly made and signed. * » * The burden of proof Is 
upon the party clalming the corapletion of the contract before the written 
draft thereof is signed." 

To the same effect are Ambler v. Whipple, 87 U. S. (20 Wall.) 546, 
22 L. Ed. 403, Hennessy v. Bond, 77 Fed. 403, 23 C. C. A. 203, Spin- 
ney v. Downey, 108 Cal. 666, 41 Pac. 797 , and Morrill v. Mining Co., 
10 Nev. 125. _ 

[4] In the instant case, as aiready said, it was one of the défenses 
that neither the contract sued upon nor any other contract for the 
purchase of staves was to take effect and be binding until signed by 
both parties, and accordingly the défendant asked the following in- 
struction : 

"The court Instructs the jury that, If you belleve from the évidence In thls 
case that it was the intention of the plaintlff and défendant, in their nego- 
tiations respecting tho contract for staves, that it was to be reduced to writ- 
ing and signed by both parties before It became a binding contract, then you 
wUl find for the défendant." 

This instruction was refused on the ground, as appears from the 
record, that it was "misleading in its terms under the évidence." How 
this could be said is not apparent. The proposition of law involved in 
the request is undoubtedly sound, and it seems clear to us that the évi- 
dence on this issue presented a question of fact to be passed upon by 
the jury. Two références will sufifice. As late as February 14th plain- 
tiflf wrote défendant: 

"We hâve never received the copy of the contract for staves sent you some 
tlme ago. Not having heard from you, we are shlpping some of thèse staves 
to other parties." 

And on the trial of the cause Samuel Courtney, then président of 
the plaintiff company, testified: 

"Q. And the reason you dldn't commence shlpping staves is because they 
didn't sign the contract? A. That Is right. Q. And you knew that the cou- 
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tract had to be signed by Mr. Pew? A. Yes, sir. I kuew it was supposed ; he 
sald some place that Pew would hâve to sign it" 

This of itself was enough, as we think, to raise a question for the 
jury. And the obvions efFect of refusing the requested instruction 
was to shut out an independent défense, which, if sustained by a find- 
ing of fact, would hâve defeated the plaintiff's action. Whether or not 
it was understood throughout the negotiations that the parties would 
be bound only by a signed agreement was a distinct and vital issue, 
which, on the proofs made, was plainly for the jury to détermine. We 
cannot sustain defendant's contention that the évidence on this issue 
was 80 conclusive as to require a directed verdict in its favor ; but 
we are convinced, after careful study of the case, that the question 
hère considered was a question of fact, which should hâve been sub- 
mitted to the jury under proper instructions. The refusai to so submit 
it was therefore an error for which the judgment must be reversed. 

As the remaining questions appear to be of little importance, and 
may not arise on another trial, we deem it unnecessary to make them 
the subject of discussion. 

Reversed. 



SOLER, Commlssioner of Health, v. SCOVILLE et al. 

(Circuit Court of Appeals, First Circuit. November 21, 1918.) 

No. 1;î48. 

1. Territories <S:=332 — Porto Rico — Actiobt Ao ainsi — Conseivt. 

Action against the commisfàoner of health of Porto Rico, in his offi- 
ciai capacity, to restrain hini froin purchasins land and eroeting a tuber- 
culosis hospital, held in reality against the sovereign, and so not niain- 
tainable without its consent; it bting ]iresumed, in the absence of alléga- 
tion to the ooiitrary, that he acted in good faith and withln the scope o£ 
his authority, and he aeting under his gênerai authority, and not under 
any spécial and limited authorlzation. 

2. Courts ©=3405(2) — Circuit Court of Appeals — Scope of Review. 

The appeal being from an interlocutoiy decree under Judicial Code, § 
■ 129 (Comp. St. 1916, § 1121), the Circuit Court of Appeals is authorized 
to detenaine whether the District Court had .lurisdictlon. 

Appeal from the District Court of the United States for the District 
of Portoi Rico ; Hamilton, Judge. 

Suit by Hector H. Scoville and others against Alejandro Ruiz Soler, 
Commissioner of Health for Porto Rico. From an interlocutory de- 
cree, granting a temporary injunction, défendant appeals. Reversed 
and remanded. 

Col. Edward S. Bailey, Asst. Judge Advocate General, of Washing- 
ton, D. C. (Howard L. Kern, Atty. Gen., of Porto Rico, on the brief), 
for appellant. 

Hector H. Scoville, of San Juan, P. R. (Charles Hartzell and Daniel 
F. Kelley, both of San Juan, P. R., on the brief), for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and AL- 
DRICH, District Judge. 

©saFoT other cases see Bame topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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BINGHAM, Circuit Judge. This is an appeal from an interlocutory 
decree of the United States District Court for Porto Rico granting a 
temporary injunction restraining the appellant, Soler, commissioner of 
health for Porto Rico, from purchasing a certain tract of land and 
erecting thereon â hospital for the treatment of tuberculosis patients. 
In the court below Soler appeared specially, and entered a motion to 
quash the summons and dismiss the pétition for want of jurisdiction, 
assigning as reason therefor that the action, although brought against 
the commissioner of heaUh in his officiai capacity, was in reality an 
action against the people of Porto Rico, who had not consented to be 
sued, and therefore the court was without jurisdiction. 

It appears that on February 19, 1918, a temporary restraining or- 
der was issued ; that on March 9, 1918, the defendant's motion to dir- 
miss for want of jurisdiction was denied ; and that, affidavits relating 
to the plaintiffs' motion having been filed, a temporary injunction, as 
prayed for in the complaint, was granted. 

In the assignment of errors the appellant complains that the court 
erred in denying his motion and granting the motion for a preliminary 
injunction. 

It is conceded by the appellees that the people of Porto Rico cannot 
be sued without its consent, and it may well be conceded, for in Porto 
Rico V. Rosaly y Castillo, 227 U. S. 270, 33 Sup. Ct. 352, 57 L. Ed. 
507, it was held that— 

"It is not open to controversy that, aside from the existence of somc ex- 
ception, the governineut which the organio aet establi.shed in Porto Rico is of 
sueh nature as to corne within the gênerai rule exemptlng a governnient tfoy- 
ereign in its attrlhutes from being siietl without its consent." 

It is also conceded that the défendant, Soler, as commissioner of 
health for Porto Rico, is charged with the duty of erecting a tuber- 
culosis hospital. 

In the act of March 2, 1917, providing a civil government for Porto 
Rico and known as the Jones Act (39 U. S. Stat. at Large, pp. 951, 
955, 964, c. 145), certain executive departments of the government 
were created, among which was the department of health, the head 
of which was to be known as the "commissioner of health." It was 
also provided that — 

"ïlie heads of departments shall collectlvely form a couneil to the Gov- 
ernor, linown as the executive coinicil. Thoy shall perform under the gên- 
erai supervision of the (iovornor the duties heieinafter prescribe<l, or wjii<b 
nmy hereafter be j)rescril>ed by law, and sueh otliej- duties, not ineonsiste)it 
with law, as the GoA'ernor, with the approval of the Président, may assign to 
them." Section 13. 

"That the commissioner of health shall hâve gênerai charge of ail matters 
relating to publie health, sanitatlon, and charities exeept sueh as relate to the 
eonduct of maritime quarantlne, and shall perform sueh other duties as may 
be prescribed by law." Section 19. 

And "that the législative authority herein provided shall extend to ail mat- 
ters of a législative character not loeally inapplicable. * » » " Section 37. 

In pursuance of the authority above conferred the Législature of 
Porto Rico in Act No. 71, approved December 6, 1917, and in Act No. 
89, approved December 7, 1917, appropriated the sums of $20,000 and 
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$40,000, respectively, which acts, except as to the sums appropriated, 
read as follows : 

"Gare of tuberéulosls patients, Includlng purehase and repalr of equlpment, 
construction and repair of buildings, and Insurance on equipment and on 
buildings owned by the people of Porto Rico and used as a sanatorium, in- 
cluding also the purehase of the necessary land, payment of salaries of per- 
sonnel and expenses of transportatlon of patients and other expenses, for 
six months, $20,000." 

It appears that the land on which a tuberculosis hospital was located 
had been taken by the military authorities of the United States for a 
training camp; that, to meet the public necessity thus created, the 
défendant, by virtue of the gênerai authority vested in him as com- 
missioner of health and the appropriation acts of December 6 and De- 
Cember 7, 1917, entered into a contract for the purehase of a certain 
tract of land, containing about 35 acres, from a Mr. and Mrs. Hub- 
bard, situated on the south side of the highway leading from Rio Pied- 
ras to Carolina, in the district of Sabana Llana, intending to erect 
thereon a tuberculosis hospital. The plaintifïs are the owners and les- 
sees of properties adjoining said tract of land on the east and west 
sides thereof, and they bring this suit to enjoin the purehase of the 
land and the érection of the hospital. 

From the foregoing provisions of law it appears that Soler, as com- 
missioner of health, was authorized, and that it was his duty, to déter- 
mine upon a suitable site for the location of a tuberculosis hospital, 
and to purehase the same for the people of Porto Rico, and it is évi- 
dent that the performance of this duty involved the exercise of ad- 
ministrative or oflficial discrétion. 

[ 1 ] It is not alleged in the bill that the défendant, in deciding upon 
the location, acted in bad faith and beyond the scope of the authority 
conferred upon him, and, in the absence of such an allégation, it is to 
be presumed that he acted in good faith and within the scope of his 
authority. In view of this situation, and the fact that the bill is prose- 
cuted against Soler in his officiai capacity as commissioner of health, 
the question arises whether the action is not one in reality against the 
sovereign, the people of Porto Rico. As to this we entertain no doubt. 
The action is brought to enjoin the consummation of a contract in 
which the défendant individually has no interest, and in which the peo- 
ple of Porto Rico are alone interested. It is, in reality, an action 
against the sovereign (In re Ayers, 123 U. S. 443, 503, 8 Sup. Ct. 164, 
31 L. Ed. 216; Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. Ct. 650, 
46 L. Ed. 954; Murray v. Wilson Distilling Co., 213 U. S. 151, 29 Sup. 
Ct. 458, 53 h. Ed. 742; Wells v. Roper, 246 U. S. 335, 38 Sup. Ct. 
317, 62 L,. Ed. 755), and, if it has not consented to be sued, the action 
cannot be maintained. 

It is contended by the appellee that the défendant, Soler, in deter- 
mining upon the location and purehase of this property for a hospital, 
was a spécial agent, and that, if this is so, the action can be maintained, 
for, under the provisions of section 1804 of the Civil Code of Porto 
Rico, the government has in such case consented to be sued. 
. But we think that the commissioner of health in the transaction in 
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question was acting under his gênerai authority and not under any spé- 
cial and limited authorization and that the action cannot be maintairied 
against the people of Porto Rico, for, in that situation, it bas not cbn- 
sented to be sued. 

[2] As the appeal is from an interlocutory decree under section 129 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [Comp. 
St. 1916, § 1121]), we are authorized to détermine whether the District 
Court had jurisdiction. Suprême Council of Royal Arcanum v. Ho- 
bart, 244 Fed. 385, 157 C. C. A. 11. 

The decree of the District Court is reversed, and the case is remand^- 
ed to that court, with directions to enter a decree dismissing the bill; 
and the appellant recovers costs. ' 



INDEPENDENT HARVESTER CO. v. TINSMAN. 
(Circuit Court of Appeals, Seventh Circuit. Septeniber 6, 1918.) 

No. 2558. 

1. Sales <ê=>43(3) — Rescission— Représentation of Fact. 

Représentation that an Invention can be used without Infringlng any 
existing patent may be one of fact, rather than mère opinion, as regards 
right to rescind a contract of sale made in reliance thereon. 

2. JUDOMENT <S=>585(4) ReS JUDICATA — DlFEEKENT CAUSES OF ACTION. 

Judgment on a note is not an estoppel to suit to rescind for fraud the 
contract under which the note was given ; that issue not havlng been 
actually litigated in the action on the note, and the causes of action be- 
Ing différent. 

3. Sales <ê=126(1) — Suit for Rescission— Lâches. 

Bill to rescind for fraud having been flled within a few months after 
the fraud was discovered, and within less than the period of limitations 
after the making of the représentations, suggestion of lâches, in the 
absence of a showlng of spécial circiun stances, is without force. 

4. Sales @=43(2) — Rescission— Mirhpresentation—Intent. 

Material misrepresentation, made to induce purchase and actually, re- 
lied and acted on, Is sufflcient for rescission, and the seller's intention is 
Immaterial. 

5. Sales ®=>123 — Rescission — Conditions Précèdent. 

Eviction from enjoyment of patent is not a condition précèdent. to 
right of purchaser to rescind for fraudulent misrepresentation that in- 
vention infringed no exlstlng patent. 

Appeal from the District Court of the United States for the Eastcrn 
Division of the Northern District of Illinois. 

Suit by the Independent Harvester Company against Samuel, H. 
Tinsman. From an adverse decree, complainant appeals. Reversed, 
with directions. • 

Charles S. Burton, of Chicago, 111., for appellant. 
Charles C. Bulkley, of Chicago, 111., for appellee. 

Before BAKER and EVANS, Circuit Judges. ; 

BAKER, Circuit Judge. This appeal challenges a final decree baîsèd 
on a ruling that appellant's bill failed to state a cause of action in 
equity. 

^s>For other cases see Bam« toplc & KEY-NUMBKR in ail Key-Numbered Dlgests & Indexes 
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A brief outline will suffice for a background against whicli to con- 
sider the points of assault. 

In November, 1909, Tinsman represented to Thompson, appellant's 
président, that Tinsman had invented a new cultivator, that he was 
thoroughly versed in the cultivator art, and that his invention could bc 
patented and could be fully used without infringing any subsisting pat- 
ents. Thompson was inexpert and without knowledge or information 
res]:)ecting the state of the art, so informed Tinsman, and Thompson 
relied upon Tinsman's représentations, as Tinsman knew, in enter- 
ing into a written contract for the invention and Tinsman's services in 
making a commercial embodiment. Under the contract appellant paid 
Tinsman $500 and gave him seven notes for $1,000 eacli, payable one 
a year for seven years. In 1904 Tinsman took out a cultivator patent, 
vvhich prevented the use of his 1909 improvements. This 1904 pat- 
ent Tinsman had sold and assigned to others before he came to Thomp- 
son. Three additional prior patents also prevented the free manu- 
facture and sale of the cultivator that Tinsman was building for ap- 
pellant. Piefore appellant learned thèse facts two notes were paid and 
suit was started on the third. Prayer was for rescission, restoration 
of considération paid, and injunction against prosecution of the suit 
on the third note. P)y a supplemental bill appellant showed that pend- 
ing this suit Tinsman had obtained judgment in the suit on the third 
note, and prayed that he be enjoined from takingout exécution thereon. 

[1] 1. i'Vppellee says that statements respccting infringement are 
only expressions of opinion, as this court ought to know from its ex- 
périence in patent cases. No matter how difficult it may be from the 
évidence in patent cases, courts are forced to make a finding of fact 
with respect to infringement. Appellee, however, was free to limit 
himself to an expression of opinion ; but, according to the bill, he 
made représentations of fact regarding the place of his 1909 improve- 
ments in the cultivator art. 

[2] 2. What is the effect of the stated fact that judgment bas been 
entered upon the third note? As to the cause of action based upon 
that note ail issues are closed, not only those that were actually liti- 
gated, but also those that might bave been. But fraud as a ground for 
rescission of the contract is a difïerent cause of action, and the judg- 
ment on the note is not an estoppel against counting on fraud in pro- 
curing the contract unless that issue was actually litigated in the suit 
on the note. And the bill does not disclose that it was. Packet Co. 
V. Sickles, 24 How. 333, 16 L. Ed. 650; Davis v. Brown, 94 U. S. 
423, 24 L. Ed. 204; Cromwell v. County of Sac, 94 U. S. 351, 24 L. 
Ed. 681; Chemical Co. v. Kirven, 215 U. S. 252, 30 Sup. Ct. 78, 54 
h- Ed. 179. 

|'3] 3. Appellee contends that lâches is a bar. In Maine, where ap- 
pellant was and is located, and where the contract was made and to 
be ()erformed, six years is the period after which actions at law or 
ifl equity on account of fraud shall not be commenced. R. S. Me. c. 
83, § 99. And in Illinois, where appellee is a citizen and résident, 
and where he is being sued, the limitation is iîve years. R. S. 111. par. 
7217, § 22. Time does not begin to run until the fraud has been, or 
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might with diligence hâve been, discovered. Kirby v. Lake Shore, 
etc., Ry. Co., 120 U. S. 130, 7 Sup. Ct. 430, 30 L. Ed. 569; Bailey v. 
Glover, 21 Wall. 342, 22 L. Ed. 636. As the bill was filed within a 
few months after the fraud was discovered, and within less than five 
years after the représentations were made, the suggestion of lâches, in 
the absence of any showing of spécial circumstances which would jus- 
tify equity in shortening the légal period, is wholly without force. 

[4] 4. Appellee assails the bill because it contains no direct aver- 
ment that Tinsman knew that the représentations were false when he 
made them. In an action of deceit by vendee against vendor, inten- 
tional misrepresentation by the vendor is an essential élément. But in 
a bill for rescission, the question whether the vendor intentionally fal- 
sified is immaterial. It is enough that the représentation was contrary 
to fact, was material, was made to induce the vendee to act, and was 
actually relied and acted upon by the vendee to bis injury. Smith v. 
Richards, 13 Pet. 26, 10 L. Ed. 42; Turner v. Ward, 154 U. S. 618, 14 
Sup. Ct. 1174, 23 E. Ed. 391 ; Benton v. Ward (C. C.) 47 Fed. 253; 
Simon v. Goodyear Rubber Shoe Co., 105 Fed. 573, 44 C. C. A. 612, 
52 L. R. A. 745; Hindman v. First Nat. Bank, 112 Fed. 931, 50 C. 
C. A. 623, 57 L. R. A. 108 ; Kell v. Trenchard, 142 Fed. 17, 73 C. C. 
A. 202; In re American Knit Goods Manufacturing Co., 173 Fed. 480, 
97 C. C. A. 486. 

[5] 5. Appellee also insists that, because appellant was never evicted 
from enjoyment of the patent, it has no right to rescind. A right of 
rescission arises on discovery of the fraud, not on éviction. Otherwise, 
the greater the fraud, the less chance there would be for the right of 
rescission ever to be exercised. If the party defrauded were given se 
little that no third party would ever attempt to take it away from him, 
the defrauding party would be forever safe. Such a strange doctrine 
would put a great premium on rascality. As a matter of fact, it is 
elementary that, when asking a court of equity to rescind a contract, 
it is not even necessary to tender back any benefits that may hâve 
been enjoyed, or to offer to make compensation therefor, as the de- 
cree of the court will see that equity is donc. Even cases which hold 
that éviction is a condition précèdent to the vendee's right to refuse 
payment on the ground that Û[e title given by the vendor was defec- 
tive are very careful to state expressly that éviction is not a condi- 
tion précèdent in cases of fraud. Peters v. Bowman, 98 U. S. 56, 
25 L. Ed. 91 ; Consumers' Gas Co. v. American Electric Co., 50 Fed. 
778, 1 C. C. A. 663. 

The decree is reversed, with direction to overrule the motion to dis- 
miss the bill. 

Note. — ^Judge KOHLSAAT was présent at the argument and 
agreed in consultation that the decree should be reversed, but he died 
before the opinion was prepared. 
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In re CI^ARK REALTY CO. 

RICHTER V. GOETZ. 

(Circuit Court of Appeals, Seventh Circuit. August 13, 191S. Eehearlng De- 
nied November 19, 1918.) 

No. 2553. 

1. BANKRt;PTCY <g=>314(6) — Tax Cektificates — Paymkkts. 

Under Bankruptcy Act, § 64a (Comp. St. 1916, § 9648), provlding for 

the payment of taxes, It Is the duty of tlie trustée la bankruptcy to 

pay tax certiflcates Issued to purcliasers, when premises of the bank- 

mpt whlch were subjeot to mortgage were sold for nonpayment of state 

• taxes. 

2. JUDGMENT ®=»668(1) CONCLUSIVENESS— PERSONS CONCLUDED — CaPACITT. 

Tliough petitioner was party to a proceeding wherein the pétition of 

the mortgagee to compel the trustée to pay tax certiflcates was denied, 

held, that petitioner, havlng acquired the certiflcates, was not estopped 

: by that décision from securing payment, as he was seeking relief in a 

new capacity. 

3. Bankkuptcy ©=>322 — Pkooeedinqs— Payment of Tax Cebtictcates. 

, Though petitioner was allowed to prove against the bankrupt's es- 
tate for the différence between the Indebtedness due and the value of 

' property covered by mortgage securlug the debt, and for the purpose 
iof Computing such value the amount of outstanding taxes was deducted, 
held, petitioner, havlng acquired tax certiflcates, was entitled to hâve 
the same paid out of the gênerai estate, but the clalm for différence 
should be reduced. 

4. Bankkuptcy <S=>324 — Tax Certificates— Inteeest. 

The holder of tax certiflcates on mortgaged property belonging to a 
bankrupt estate held limited in the way of interest to 6 per cent, per 
. annum. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

In the matter of the Clark Realty Company, bankrupt. On pétition 
by August Richter, Jr., trustée, to compel JuHus J. Goetz, trustée in 
bankruptcy, to pay certain tax certiflcates, etc. From an order of 
the District Court, affirming an order of the référée denying the relief 
sought, petitioner appeals. Reversed, with directions. 

See, also, 148 C. C. A. 342, 234 Fed. 576. 

Àppeïlant, named as trustée in a certain mortgage glven by the bankrupt, 
Clark Realty Company, for $150,000, petitioned the court to compel appellee, 
trustée in bankruptcy of the Clark Realty Company, to pay certain taxes 
absessed. lu 1913, and which became due and payable Jauuary 1, 1914. The 
premises were sold for nonpayment of taxes and tax certificates were duly 
Issued to the purchasers pursuant to the statutes of the state of Wisconsin 
govérning that sub.iect. In the year 1917 appellant purchased thèse tax cer- 
tificates and they were duly assigned to him. 

, The mortgagor, Clark Realty Company, was duly adjudged a bankrupt on 
iTebruàry 3, 1914, and appellee was named its trustée in bankruptcy April 3, 
19l4 Appellee immediately took possession of the proi>erty covered by the 
mortgage and collected the rents until August 28, 1914, when he surrendered 
and abandoned the property pursuant to an order of the court. 

Appellant petitioned the court to order appellee to pay him the amount 
represented by the tax certiflcates, with such interest as under the statutes of 
"Wisconsin such a holder is entitled to recover. The District Court, aflirming 
the order of the référée, denied the relief sought, and this appeal resulted. 

^ssFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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Appelle© relied upon a previous décision of the District Court, affirmed by 
this court. 234 Fed. 576, 148 O. C. A. 342. In that application appellant 
sought to hâve the court direct appellee to pay thèse same taxes, eut of the 
rents and profits by appellee collected, to the then holders o£ the tax certifi- 
cates. 

Léo Mann, of Powell, Wyc, and Lines, Spooner & Quarles, of Mil- 
waukee, Wis., for appellant. 

Lawrence A. Olwell, of Milwaukee, Wis., for appellee. 

Before BAKER and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
[1] As the holder of the tax certificates, appellant vvas, in the ab- 
sence of any showing of spécial circumstances barring him from en- 
forcing such a right, entitled to an order directing the payment of 
such taxes out of the estate of the bankrupt. His right to such pay- 
ment was not limited to the fund realized out of the rents and profits 
collected hy the trustée from the lands covered by the mortgage. The 
duty of the trustée to pav the taxes is clearly set forth in section 64a 
of the Bankruptcy Act (Âct July 1, 1898, c. 541, 30 Stat. 563 [Comp. 
St. 1916, § 9648]), which reads as follows: 

"Tlie court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or munlcipallty 
in advance of the payment of dividends to. creditors, and upon filing the re- 
ceipts of the proper public ofiflcers for such payment he shall be eredited wtth 
the amount thereof, and in case any question arlses as to the amount or legall- 
ty of any such tax, the same shall be heard and determined by the court." 

Commenting upon this statute the court says in Dayton, Trustée, 
V. Stanard, Treasurer of Pueblo County, 241 U. S. 588, 36 Sup. 
Ct. 695, 60 L. Ed. 1190: 

"Oonsidering the plaln provision in section 64a of the Bankruptcy Act of 
1898 that 'the court shall order the trustée to pay ail taxes legally due and 
owing by the bankrupt * * * In advance of the payment of dividends to 
credltxtrs,' * * • we entertain no doubt of the propriety of requiring that 
the certiflcate hôlders, who had paid the taxes and assessraents at the sales, 
be reimbur.spd upon the cancellatlon of thelr certificates, or of requiring thar 
the reinibur.sement be out of the gênerai assets. The taxes and assessments 
were not merely charges upon the tracts that were sold, but against the gênerai 
estate as well." 

This statute and the construction placed upon it by the court is but 
another expression of the policy of the United States to exact priority 
in favor of the United States, the state, county, or municipality, in ail 
cases of taxes where insolvency has intervened. 

[2] Appellee contends, however, that appellant is estopped by the 
décision in Re Clark Realty Co., 234 Fed. 576, 148 C. C. A. 342. 

We think otherwise. While the parties in that proceeding were the 
same in name as in the proceeding now before us, and the relief sought 
was somewhat similar, the facts upon which the petitioner now relies 
differ materially from the facts disclosed in the pétition in the former 
proceeding. In the former application appellant was not the holder 
of the tax certificates. The application was there made by a mort- 
gagee to hâve the court direct the trustée to redeem certain tax certifi- 
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cates held by a third party out of a spécial fund coUected by the trus- 
tée in bankruptcy. While the court on such an application could hâve 
granted the relief, its refusai so to do was not, upon the facts shown, 
error. Quite différent would hâve been the situation had the applicant 
been (as he now is) the certificate holder. Petitioner now seeks relief 
as the holder of the tax certificates. Consequently the petitioner, 
though the same in name, is legally a différent party, because he is 
suing in a différent capacity and upon a légal demand which was not 
and could not properly be included in the earlier proceeding. Under 
the section and the décision quoted ahove, the petitioner, therefore, is 
entitled to hâve the assets of the bankrupt devoted to the payment of 
the taxes. 

[3] Appellee further claims that if the relief is granted, two allow- 
ances for the same claim will hâve been made. This contention re- 
sults from the filing and allowance of a claim in appellant's favor for 
the différence between the admitted indebtedness of the bankrupt to 
appellant and the value of the security covered by the mortgage. In 
determining this différence the court deducted from the fair valuation 
of the property covered by the mortgage the amount of the outstand- 
ing taxes. This allowance was made when the tax certificates were 
in the hands of third parties. Under such circumstances the court 
properly deducted the outstanding tax certificates from the value of 
the security. But appellant by subsequently acquiring the tax certifi- 
cates should not be barred from coUecting them. He is entitled to 
receive the sum represented by the certificates, but his claim represent- 
ing the différence between the amount of the bankrupt's indebtedness 
to him and the value of the security, should be reduced in accordance 
with the provisions of sections 57k and 57/ of the Bankruptcy Act 
(Comp. St. 1916, § 9641) to the extent of thèse tax certificates. 

[4] While entitled to recover the amount due as taxes, appellant is 
limited in the vvay of interest to 6 per cent, per annum. Dayton, Trus- 
tée, v. Stanard, Treasurer of Pueblo County, supra. 

The decree is reversed, with directions to enter an order in accord- 
ance with this opinion. 

Note. — Judge KOHLSAAT concurred in the foregoing conclusions, 
but died before the opinion was prepared. 
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RICHTER et al. y. ROCKHOLD. 

SAUL et al. v. SAME. 

(Circuit Court of Appeals, Fiftli Circuit. November 11, 1918.) 

Nos. 31G7, 3168. 

1. Bankbuptcy ®=3l36(2) — Slmmaby Order — What Oonsiitutes. 

An order dlrectlng the bankrupt to pay or secure to the trustée the cash 
surreuder value of Insurance policies providing for change of beneticiary 
held not a summary order ngainst the beneflciary named ; the order not 
Ijurporting to afïect her rights. 

2. Bankkuptct ©=143(12) — Insurance Policies — Rights of Trustée. 

Where a life policy provided for change of beneflciary and recognlzed a 
loau value, though the iusurer dedinod to pay or recognize a cash sur- 
render value, iield that, as It appeared there was llttle, if any, différence 
between the loan and cash surrender value, an order dlrectlng the bank- 
rupt to pay or secure same to trustée was proper, for the bankrupt could 
secure the surrender value from the coinpany, etc. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Texas ; George W. Jack, 
Judge. 

In the matter of the bankruptcy of Jacob Richter. Pétition by the 
bankrupt and another to superintend and revise an order affirming an 
order of the référée requiring the bankrupt to pay or secure to George 
F. Rockhold, trustée, the cash surrender value of insurance poHcies. 
Ijkewise a pétition to superintend and revise a similar order made 
in the bankruptcy of Mbrris Saul. Orders affirmed. 

W. T. Henry, of Dallas, Tex. (Sam Leake, of Dallas, Tex., on the 
brief), for petitioners. 

Julius H. Runge, of Dallas, Tex., for respondent. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Pétitions to superintend and revise in the 
two cases présent the same question, and vi'ill be disposed of by con- 
sidération of the case of Richter. 

The pétition is for revision of an order affirming an order of the 
référée requiring the bankrupt, within 30 days, to pay or secure to 
the trustée the cash surrender value of two insurance policies, and pro- 
viding that, if this value (fixed by the order) were so paid, the poli- 
cies should be delivered to him, and that otherwise they should pass 
to the trustée as assets of the estate. It was provided that — 

"A copy of this order be given by mail to the bankrupt, to his wlfe, Bella 
Richter, and to the New York Life Insurance Company for their observance." 

[1] The order complained of cannot be considered a summary or- 
der against Bella Richter. She is named as beneflciary in a policy, 
under the terms of which the beneflciary may be changed. Whether 
her rights be as in a policy in which the right to change is not re- 
tained, subject to be defeated, or be inchoate or in expectancy, the 

<g=)For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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order cannot hâve the effect, and does not purport to hâve the effect, 
of affecting thèse rights. 

[2] The policy allows a change of beneficiary, and provides "a loan 
value," but does not refer to "a cash surrender value." The Com- 
pany issuing the policy déclines to pay or recognize a cash surrender 
value. 

In Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 
771, the cash surrender value was not provided for in the policy, but 
was recognized by the insurance company. So in Cohen v. Samuels, 
245 U. S. 52, 38 Sup. Ct. 36, 62 L. Ed. 143. In the opinion in Malone 
v. Cohn, 236 Fed. 882, 150 C. C. A. 144, by this court, the question 
is asked : Does its f ailure to expressly provide for a présent cash sur- 
render value stand in the way of the bankrupt acquiring the right to 
hold, own, and carry the policy by paying or securing the trustée an 
ascertained sum of money? And, arguing the négative, the court 
cites Fliscock v. Mertens, to the effect that — 

"The failure of the policy to provide expressly for a présent cash surrender 
value does not hâve this effect, if, in fact, it has such a value by the con- 
cession or pmctice of the company issuing it." 

There was, however, in the case no évidence of any concession or 
practice of the company recognizing a cash surrender value. 

So far as appears, however, no case has, in terms, held that where 
the policy does not provide for a cash surrender value, and there is 
no concession or practice of the company recognizing it, and there is 
a refusai of the company to pay the cash surrender value, or to oth- 
erwise recognize its existence, the provisions of section 70a of the 
Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 
1916, § 9654]) may nevertheless be made to apply. This question is 
now distinctly presented. 

The testimony of an actuary, called as a witness in this case, was 
to the efïect: 

"That, In the business of Ufe insurance, there is no différence between the 
loan value and the surrender value of Ufe insurance polieies, except a slight 
différence in the method of computation. * * * The basls of the com- 
putation of the cash surrender value of the policy and the loan value is the 
same, both being based on the réserve, and the loan and cash surrender value 
are équivalent" 

A differentiation is made by a witness connected with the insurance 
company issuing the policy. Among his answers to interrogatories is 
the following: 

"Payment of the cash surrender value of the policy by the company com- 
pletely terminâtes the policy and ail insurance benefits thereunder ; but, after 
a loan Is made on the policy, the insurance thereunder may be, and is usually, 
eontinued by the payment of the same premium, with interest on the loan; 
In the event of the death of the insured, or the niaturity of the policy, the 
loan is deducted from the amount payable on the policy." 

Whether or not a company, by its policy or otherwise, recognizes 
a cash surrender value, the value exists. If there is a différence be- 
tween the loan value and the cash surrender value, the différence 
would, ordinarily, be in favor of the latter. By payment of the cash 
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surrender value, the Company escapes ail future liability. The value 
to the Company is there, and what it amounts to in dollars is a mat- 
ter of ascertainment by computation, if it is not indicated by the policy. 
It is a value that has been created by apd from the business or estate 
of the bankrupt, and his creditors are entitled in law and good morals 
to the benefit of it. On the other hand, the creditors having received 
this value, there can be no reason why the bankrupt should not get 
the benefit of life Insurance which he might not at that time be able 
to secure, and at a premium rate less than would be demanded upon 
a new policy. 

It is within the rights and the ability of the bankrupt to secure from 
the life insurance company the amount required by the order to con- 
tinue his policy, and if he does not pay the cash surrender value, as 
legally and properly ascertained, the référée should take such steps 
as may be necessary and proper to secure for the creditors the benefit 
of the asset evidenced by the policy. 

The orders sought to be revised are confirmed. 



GILI.ESPIE V. KIGGS et al. 

(Circuit Court of Appeals, Fourth Circuit. October 1, 1918.) 

No. 1636. 

1. Fbaudulent Convetances iS=241(3) — Equitabii; Relief. 

A simple contract ereditor, who has no lien or security of any kind, 
and who asserts no right to subject any spécifie property to the payment of 
his debt, cannot invoke the aid of equity for the collection of his clalm, 
and is not entitled to hâve conveyances by his debtors set aside on the 
theory that they were made to hinder. 

2. Courts <S=»366(1) — Precedents^State Décisions. 

The décisions of the highest state court, Interpreting the local statutes, 
are binding on the fédéral courts. 

3. Creditors' Suit <@=532 — Executors and Administhators <g=5535 — Fbaudu- 

uîNT Conveyances <©=221 — Sureties — Judgment Against Principal — 
Restbaining Conveyance. 

In West Virginia, a judgment against an execiitor is only prima fade 
évidence of liability of the sureties on the executor's bond, so a legatee, 
securing judgment, cannot maintain a bill against sureties on the bond to 
restrain them from conveying their property, or to set aside their con- 
veyances as in fraud of creditors. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Bill by John J. Gillespie against Caleb B. Riggs and others. From 
a decree dismissing the bill (248 Fed. 843), complainant appeals. Af- 
firmed. 

See, also, 241 Fed. 311, 154 C. C. A. 191. 

Thomas P. Jacobs, of New Martinsville, W. Va., and David F. 
Pugh, of Columbus, Ohio (McCoy & Swiger, of Sistersville, W. Va., 
on the brief), for appellant. 

•^SfFot other casea see same toplc & KEY-NUMBER In ail Key-Numbered DigeaU & Indexes 
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Charles E. Hogg, of Point Pleasant, W. Va. (Olin C. Carter and 
C. B. Riggle, both of Middleboume, W. Va., on the brief), for ap- 
pellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The appellant, John J. Gillespie, plaintiff 
below and hereinafter so called, is the sole heir at law and sole leg- 
atee under the will of his father, William H. Gillespie, who died in 
1897, and whose executor is the défendant Walter R. Smith. In Au- 
gust, 1914, in a suit brought for an accounting in the circuit court of 
Tyler county, W. Va., plaintiff recovered a judgment against the 
executor for some $36,000, besides costs. Execution was issued soon 
afterwards and returned unsatisfied, and the judgment remains whoUy 
unpaid. The sureties on the executor's bond were not made parties 
to this suit, and there is no judgment against them. 

In October, 1914, plaintiff brought in the court below an action at 
law against the surviving sureties, six in number, and they set up in 
défense that he had released one of them in 1909, and that ail were 
thereby discharged. Thereupon he instituted a suit in equity to can- 
cel this release, on the ground that it has been procured by fraud, and 
to enjoin its use as a défense in the law action. Answer of déniai was 
filed, the case tried, and a decree entered in March, 1916, releasing the 
surety in question from liability, and enjoining the use of the release, 
except to secure to the other défendants crédit for such sum as the 
released surety would he liable for, if he had not been released. The 
law action remains pending and untried. 

In April, 1916, this suit was commenced. The bill of complaint, 
after reciting at length the facts above summarized, sets out in détail 
varions transfers of real estate by certain of the défendants, sureties 
on the executor's bond, which transfers they are alleged to hâve made 
for the purpose of hindering, delaying, and defrauding the plaintiff, 
and of evading their liability as such sureties. It is not alleged that 
thèse défendants are insolvent, or that they hâve not other property 
sufficient to discharge the obligation. The relief prayed for is in sub- 
stance a cancellation of the transfers already made, and an injunc- 
tion against further transfers by the surety défendants. On their 
motion the bill was dismissed for want of jurisdiction, and plaintiff 
appeals. 

[1] It is beyond question that a mère contract creditor, who has 
no lien or security of any kind, and who asserts no right to subject 
any spécifie property to the payment of his debt, cannot invoke the 
aid of equity for the collection of his claim. The principle is broadly 
declared by the Suprême Court in Hollins v. Brierfield C. & I. Co., 150 
U. S. 371, 378, 14 Sup. Ct. 127, 128, 37 L. Ed. 1113, as follows: 

"The plaintlffs were simple contract creditors of the company, their claims 
had not been redueed to judgment, and they had no express lien by mort- 
gage, trust deed, on otherwise. It is the settled law of this court that such 
(•reditors caniiot come into a court of equity to obtaln the seizure of the 
property of their debtor, and its application to the satisfaction of their 
clajnis ; and this, notvvithstanding a statute of the state may authorize such 
a proceeding iu the courts of the state. The Une of démarcation betweea 
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équitable and légal remédies in the fédéral courts cannot be obliterated by 
State leslslatlon. Scott v. Neely, 140 U. S. 106 [11 Sup. Ct. 712, 35 L. Ed. 
358] ; Cates v, Allen, 149 U. S. 451 [i:j Sup. Ct. 88.3, 37 L, Ed. 804]." 

[2, 3] This being so, it is manifest that no case is hère niade for 
équitable cognizance, unless the status of plaintiff, as respects the sure- 
ty défendants, is quite différent f rom that of a contract créditer. His 
contention is that the decree he got against the executor is binding on 
the sureties, aUhough they were not parties to the suit, and therefore 
he is entitled to the same rehef as though he had a judgment against 
theni. His whole argument rests on that proposition. But obviously 
the decree is not binding on the sureties in any absohite sensé. Plain- 
tiff has no lien on their property and no right of seizure and sale 
under exécution. The most that can be claimed for the decree is that 
it is compétent évidence against the défendants in the law action (Sto- 
vall V. Banks, 77 U. S. [10 Wall.] 583, 19 L. Ed. 1036), and 
that it makes a prima facie case against them in that action (Crim v. 
England, 46 W. Va. 480, 33 S. E. 310, 76 Am. St. Rep. 826). In the 
last-named case it was said : 

"The gênerai law i.s that a judgment against an administrator or executor 
for a debt, or a decree for a balance In his hands, is conclusive upoii the 
sureties in his bond, though they are not parties. * * * But in the Vir- 
ginias it Is not conclusive, but only prima facie. State v. Nutter, 44 W. Va. 
385 [30 S. E. 67] ; 1 r>omax, Ex'r.s, 331 ; Hobson v. Yancey, 2 Grat. [Va.] 73 ; 
Craddock v. Turner, 6 Ijeigh. [Va.] llCi, I ani of opinion that the finding of 
assets in the administrator's hands is not conclusive, but prima facie, be- 
cause of a peculiar 'N'irgiida statute found in Code 1891. c. 85, § 24, that no 
executor or surety shall be chargeable beyond assets by reason of any 
omission or mistake in pleadlng, and mny offer any défense admis.silile in au 
action against the executor suggesting a devastavit. I think it is that which 
makes the différence between our law and the gênerai rule." 

Accepting this construction of the West Virginia statute by the 
highest court of that state, as we are bound to do, it must be held 
that the decree in question is at most only prima facie évidence of 
the liability of the sureties, and that they are at liherty to set up in 
the law action any défenses which were available to the executor in 
the original suit. It is certainly conceivable that some of their dé- 
fenses may overcome, in whole or in part, the prima facie case made 
by the decree, and that plaintiff may not succeed in getting a judgment 
against them. Nevertheless he asks a court of equity to restrain the 
défendants from disposing of their property, on which he has no lien 
or spécifie daim, in order that he may be able to collect the judgment 
he expects to get in the pending law action to which, notwithstanding 
their adverse pleas, he allèges they hâve no défense. We are per- 
suaded that the case made by him comes under no recognized head of 
equity jurisprudence, and that his bill was properly dismissed under 
the authoritv of Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 
L. Ed. 358, 'Cates v. Allen, 149 U. S. 452, 13 Sup. Ct. 883, 2,7 L. Ed. 
804, Hollins v. Brierfield C. & I. Co., supra, and Davis v. Hayden, 
recently decided by us, 238 Fed. 734, 151 C. C. A. 584. 

Affirmed. 
253 F.— 60 
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KING LUMBER CX). V. NATIONAL EXCH. BANK OF ROANOKE, VA. 

In re KING LUMBER CO. 

(Circuit Court of Appeals, Fourth Circuit. October 23, 1918.) 

No. 1638. 

1. Banketjptcy <g=3440 — Allowance of Claims— Review. 

The allowance of a clalm of more than $500 can be revlewed only by 
an appeal withln 10 days, as provided in Bankruptcy Act, July 1, 1898, 
§ 25a (Comp. St. 1916, § 9609), and not by pétition to superintend and 
revlew in matter of law, provided for by section 24b (section 9608). 

2. Bankruptcy <®=»446 — Pétition to Superintend and Revise — Scope of 

Review. 

A disputed question of fact on wliicb the allowance of a claim de- 
pended cannot be reviewed on pétition to superintend and revise in mat- 
ter of law provided for by Bankruptcy Act July 1, 1898, § 24a (Comp. 
St. 1916, § 9608). 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the United States for the Western District of 
Virginia, at Charlottesville, in Bankruptcy; Henry Clay McDowell, 
Judge. 

In the matter of the King Lumber Company, bankrupt. The claim 
of the National Exchange Bank of Roanoke, Va., to share in a com^ 
position, etc., which was rejected by the référée on the bankrupt's ob- 
jection, was allowed on review, and the bankrupt pétitions to super- 
intend and revise in matter of law. Pétition dismissed. 

Charles W. Allen, of Charlottesville, W. Va. (Allen & Walsh, of 
Charlottesville, W. Va., on the brief), for petitioner. 

W. J. Henson, of Roanoke, W. Va. (Woods, Chitwood & Coxe and 
Jackson & Henson, ail of Roanoke, Va., on the brief), for respondent. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. In April, 1916, the King Lumber Com- 
pany, a gênerai contractor, borrowed from the National Exchange 
Bank of Roanoke the sum of $15,(XX), payment of which was secured 
by assignment of that amount of the moneys due and to become due 
on its contract with the city of Roanoke for the érection of a munici- 
pal building. In December folio wing the lumber company was adju- 
dicated bankrupt. Later it made an offer of composition which the 
creditors voted to accept. The ofifer contained this provision : 

"There is due the King Lumber Company, the bankrupt, about the sum of 
$21,000 by the city of Roanoke, Va., on account of the construction of the 
City Hall ; §15,000 of thls amount was in April, 1916, assigned to the Exchango 
National Bank of Roanoke, Va., and there are sums due supply men and sub- 
contractors, mueh more than sufficient to take up the balance of sald sum of 
$21,000. Thls sum of IÇ21,00O is to be dlstributed between the National Ex- 
change Bank and said supply men in the order to whlcli they may be en- 
titled, and to be determined by the law and chancery court of the city of 
Roanoke, in a suit now pending therein for that purpose, and this sum is 
entirely abandoned, so far as the King Lumber Company is concerned, if Its 
offer of composition is accepted." 

<S:=»For other cases s«e same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the suit referred to it was decided by the Suprême Court of Ap- 
peals of Virginia (121 Va. 460, 93 S. E. 699), that the supply men and 
subcontractors were entitled lo priority of payment from the fund in 
question, with the resuit that the balance left for the bank was some 
$10,000 less than the face of its debt and interest. For this deficiency, 
whatever it might prove to be when ail the supply men and subcontrac- 
tors had been paid in full, the bank in due time filed a claim with the 
référée, setting up in détail the facts above summarized. Objections 
of the lumber company were sustained, and the claim rejected by the 
référée, on the ground in substance that the claimants of the Roanoke 
fund had agreed, when the offered composition was accepted, to look 
to that fund only for the payment of their debts, and to waive ail right 
to prove the same in the bankruptcy proceedings. On review by the 
court below the ruling of the référée was reversed, and the claim al- 
lowed, with directions for payment to the bank, in accordance with the 
ternis of the composition offer, of "30 per cent, of such part of its orig- 
inal claim as has not been satisfied out of the Roanoke city fund." The 
lumber company thereupon filed in this court a pétition ta superintend 
and revise, under section 24b of the Bankruptcy Act (Act July 1, 1898, 
c._ 541, 30 Stat. 553 [Comp. St. 1916, § 9608]). The bank moves to 
dismiss. 

[1,2] The sole question raised by the pétition is alleged error in al- 
lowing a claim of more than $500. The lumber company contended 
that the bank was not entitled to prove a claim because it had agreed 
to take what it could get out of the Roanoke fund without resort to 
other assets. When this contention was overruled, and the claim al- 
lowed, the only way in which the décision could be brought hère for 
review was by appeal within 10 days as provided in section 25a of the 
act (section SJ609). This was distinctly held in Matter of Loving, 224 
U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725, in which the Suprême Court 
says: 

"We thiiik this subdivision (24b) was not intended to give an additional 
remedy to tliose whose ri.slits could be protected by an appeal under section 
25 of the act. That section provides a short method by which rejected clalms 
can be promptly reviewed by appeal In the Circuit Court of Appeals, and, in 
certain cai5es, in this court. * * • Under section 24b a question of law 
only is taken to the Circuit Court of Appeals; under the appeal section con- 
troversies of fact as well are taken to that court, with flndlngs of fact to be 
made therein if the case is appealaWe to this court. We do not think It was 
intended to ^ve to persons who could avait themselves of the remedy by 
appeal under section 25 a review by pétition under section 24b." 

Moreover, as this authority holds, only questions of law can be 
brought to this court by pétition to superintend and revise. But the 
controversy hère presented tums on a disputed question of fact. The 
provision in the composition offer above quoted informed ail creditors 
that the Roanoke fund would be insufficient to pay both the bank and 
the supply men, but it failed to state whether the party not paid in full 
from that fund could corne in as an unsecured créditer for the defi- 
ciency and get the percentage offered by the bankrupt. What the un- 
derstanding or agreement was in that regard became the subject of 
sharply conflicting testimony, and on the détermination of this issue of 
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fact dépends the allowance or rejection of the bank's claim. Mani- 
festly such a controversy cannot be reviewed on a pétition to superin- 
tend and revise. 

On both grounds the pétition must be dismissed. 



DEVINE V. BUFFALO, R. '&. P. RY. CO. 

(Circuit Court of Appeals, Tliird Circuit. Deceniber 6, 1918.) 

No. 2.398. 

Commerce ®=»27(5) — Liability fob lN.TtîRY to Sebvant — Safett Appliance 

ACT. 

An employé of an Interstate railroad coinpuny, wliose injury was caus- 
ée! by tlie failure of the coiupany to comply with tlie requlremeuts of 
Safety Appliance Act Marcli 2, 189:!, § 2 (Comp. St. 1916, § 8C(XÎ), as to au- 
tomatic couplers, may recover therefor, altliough not liimself emxiloyod 
in Interstate commerce. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by Albert L. Devine against the Buffalo, Rochester & Pitts- 
burgh Railway Company. Judgment for plaintifif, and défendant 
brings error. Affirmed. 

John G. Whitmore, of Ridgway, Pa., and Stone, Wright & Chalfant, 
of Pittsburgh, Pa., for plaintiiï in error. 

Anderson, Mathews & Wall, of Youngstown, Ohio, and Prichard & 
Trent, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

PER CURIAM. In the court, below Devine brought suit against 
the Buffalo, Rochester & Pittsburgh Railway Company to recover for 
damages sustained by him while v^^orking as a brakeman on a train 
on its road. He recovered a verdict, and on entry of judgment there- 
on the railway company sued out this writ. 

From the plaintitï's statement it appears the defendant's road extends 
from Pittsburgh, Pa., to Buffalo, N. Y., and the srround of action was 
that the railwav had failed to comply with the fédéral Safety Appliance 
Act (Act March 2, 1893, c. 196, § 2, 27 Stat. 531 fComp. St. 1916, § 
8606]), in that the couplers between which the plaintiff was injured 
"would not at said time couple with each other automatically upon im- 
pact, without the necessity of employés of défendant going between the 
ends thereof to render personal assistance." The said road being itself 
a highway of interstate commerce generally, and the négligence charg- 
ed being a failure on its part to comply with the fédéral Safety Act, it 
follows that, if the plaintiff sustained his charge of the defendant's 
statutory négligence, and that his injury was caused by such négligence, 
he was entitled to recover, even if he was not himself engaged in in- 
terstate commerce when he was injured. Railroad v. Rigsby, 241 U. 
S. 33, 36 Sup. Ct. 482, 60 L. Ed. 874. Such being the case, the proof 

$=9For other cases see aame tapie & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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given by the plaintiff that he was engaged in interstate commerce when 
injured — the competency of which is hère questioned — becomes a mat- 
ter of no moment. The verdict and the judgment thereon would hâve 
been justified, had there been no such proof. 

Further complaint is made that there v^'as no such proof of the plain- 
tiff's earning power as warranted the submission of that question to the 
jury. We hâve examined the record, and we find proof of the plain- 
tiff's earning capacity and actual earnings before the accident. That 
proof of bis earning capacity after the accident was not given was be- 
cause the défendant objected to such proof, and it cannot now be heard, 
in the face of the court sustaining such objection, to urge as error that 
sucli proof was not f urnished. 

The judgment below is affirmed. 



ALSOP V. McCOMBS et al. 

(Circuit Court of Appeals, EiglUh Circuit. April 25, lî)18.) 

No. 5024. 

Courts ©=352 — Ffderal Courts — State Practice — Voixntary Nonsuit. 

tJnder Rev. St. Mo. 1909, § 19«0, providluK tliat "tlie plaintiff shall be 
alloweU to di.smi.ss liis suit * * * at any time before the same is 
finally sulnnitted," wliicli by Rev. St. § 914 (Coiiip. St. 1»1(>, § 15.17), gov- 
ems fédéral courts in that state, a plaintiff may of rlght take a nonsuit at 
any time before the jury lias actually retired. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by James N. Alsop against Ruddell M. McCombs 
and others. Judgment for défendants, and plaintifï brings error. Re- 

versed. 

Chester H. Krum, of St. Louis, Mo. (George W. Jolly, of Owens- 
boro, Ky., on the brief), for plaintifif in error. 

Jeffries & Corum, of St. Louis, Mo., and Oliver & Oliver, of Cape 
Girardeau, Mo., for défendants in error. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Suit upon contract for damages. From a 
judgment upon a directed verdict at the close of plaintiff's évidence a 
writ of error was taken. 

At the close of plaintiff's évidence he moved the court for a volun- 
tary nonsuit, which was denied. This was followed by a statement by 
the court that a verdict would be directed. Again plaintiff moved for 
nonsuit, which was denied. The sole error assigned is the refusai to 
grant the nonsuit. Under the "conformity statute" (R. S. § 914 [Comp. 
St. 1916, § 1537]), the practice of the state courts must govern. Sec- 
tion 1980, Revised Statutes of Missouri 1909, provides: 

"The plaintiff shall be allowed to dismiss his suit or take a nonsuit at any 
time before the saine Is finally submltted to the jury, or to the court slttlng as 
a jury, or to the court, and not afterward." 

@=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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This court, in Chicago, M. & St. P. Ry. Co. v. Metalstaff, 101 Fed. 
769, 41 C. C. A. 669, af ter quoting the above statute and citing numer- 
ous Missouri cases, decided that the plaintifï might "take a nonsuit 
at any time before the jury has actually retired." 

The judgment is reversed. 



LUTB3N T. WASHBUBN et aL 

(Circuit Court of Appeals, Eighth Circuit. November 11, 191S. Rehearing 
Denied January 21, 1919.) 

No. 4742. 

Patents <S=»328 — Construction — Vaudity. 

The Luten patents, No. 852,970, claims 14, 15, and 16, No. 853,202, claim 
17, No. 979,776, claim 1, and No. 989,272, clalm 3, ail for reinforced con- 
crète construction, held invalid; not showlng invention in view of tha 
prlor art. 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit by E>aniel B. L,uten against George Washburn and Weld County, 
Colo. From a decree dismissing the complaint, plaintiff appeals. Af- 
firmed. 

Russel T. MacFall, of Indianapolis, Ind., and Frank M. Hall, of 
Hillsdale, Mich. (Frank H. Drury, of Chicago, 111., and Miles G. Saun- 
ders, of Pueblo, Colo., on the brief), for appellant. 

A. J. O'Brien, of Denver, Colo. (Walter E. Bliss and Joseph C. 
Ewing, both of Greeley, Colo., on the brief), for appellees. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. The appellant commenced this action 
against appellees for inf ringement of United States letters patent num- 
bered 852,970, 853,183, 853,202, 853,203, ail dated May 7, 1907, 979,776, 
dated December 27, 1910, and 989,272, dated April 11, 1911, ail issued 
to himself. Thé District Court held the patents void for lack of in- 
vention and dismissed the complaint. This is an appeal from that de- 
cree. 

The patents relate to métal reinforced concrète bridges and similar 
structures. Appellees were alleged to hâve infringed the patents in 
the construction of what is known as "Sheep Dravtr Bridge" in Wcld 
county, Colo. The spécifications of the bridge called for a reinforced 
concrète bridge of the beam and slab type, of 30-foot span, supported 
on reinforced concrète abutments, 20 feet in width. In this court coun- 
sel for appellant has abandoned ail claims for inf ringement, except as 
to claims 14, 15, and 16 of patent 852,970, claim 17 of patent 853,202, 
claim 1 of patent 979,776, and claim 3 of patent 979,272. The record 
shows that appellant has obtained 18 consent or pro confesso decrees 
declaring the patents in suit valid and infringed in différent United 
States District Courts. In contested suits invoTving the claims hère in- 

' - ■ — -. — ii'i..,. I I . I I. i.ii. „ ^ — ,1 i.iii— .^^ 

^S5»For other caseï Bee sam« topic & KET-NUMBBR in ail K*r-Numbered DlgcsU ft Indexa» 
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volved, or similar daims, the Luten patents hâve been decided to be 
invalid for lack of invention in the foUowing cases: Luten v. Allen, 
254 Fed. 587, and Luten v. Young, 254 Fed. 591, in the United States 
District Court, District of Kansas; Luten v. Whittier, 251 Fed. 590, 

' C. C. A. , in the Circuit Court of Appeals, Sixth Circuit ; Luten 

V. Wilson et al., 254 Fed. 107, in the United States District Court, Dis- 
trict of Nebraska ; Luten v. Marsh et al., 254 Fed. 701, in the United 
States District Court, Southern District of lowa ; Ex parte Luten, 237 
O. G. 917; In re Luten, 37 App. D. C. 379. So far as we know, the 
claims now before us, or similar claims, hâve not been held valid in any 
contested case. The claims read as f ollows : 

Patent No. 852,970. 

14. "A bridge or arch of concrète or other sultable material having wings 
Jolned thereto by rods Imbedded In said wtngs and extendlng into the abut- 
ments." 

15. "A bridge or arch of concrète or other sultable material harlng wlng» 
Jolned thereto by rods Imbedded In sald wlngs and extendlng Into and through 
the abutments." 

16. "A bridge or arch of concrète or other sultable material having wlnga 
jolned thereto by rods imbedded In one of sald wlngs and extendlng through 
the abutment into the opposite vrlng." 

Patent No. 853,202. 

17. "A bridge of concrète or similar material having a reinforced spandrel 
«r glrder extendlng across the abutment or pler, and canlilevered on the 
abutment or pler, wlth tension members extendlng across the abutment or pler 
near the upper surface of the spandrel or glrder." 

Patent No. 979,776. 

1. "A reinforcement for concrète girders, beams, etc., comprislng a lower 
horizontal tension rod and upper and lower shearlng rods, each having a cen- 
tral horizontal part, Inellned parts extendlng outwardly from opposite ends ol 
the central part anJd horizontal parts extendlng outwardly from the ends of 
«ald IncUned parts, the central horizontal part of the lower shearlng rod 
being longer than that of the upper shearing rod, and the horizontal ends of 
the upper shearing rod being longer than those of the lower shearing rod, 
BUbstantlally as set forth." 

Patent No. 989,272. 

3. "The comblnation of an upright member wlth a transverse member and 
knee brace ail of hardened plastic wlth Imbedded tension members reinforclng 
the upright member and transverse member continuously adjacent the surfaces 
•opposite the knee brace and extendlng away from said opposite surface of 
the transverse member Intermedlate its middle and the knee brace and other 
tension members embedded longitudinally through the knee brace." 

An examination of the claims clearly shows that appellant's claim 
to invention, so far as the subject-matter thereof is concerned, is based 
upon the particular positioning of steel rods or métal bands in concrète 
or plastic material employed in the construction of bridges or culverts. 
This court, in Luten v. Sharp, 234 Fed. 880, 148 C. C. A. 478, speak- 
ing by Judge Sanborn, said : 

"The use of steel and Iron rods, wire mesh, expanded métal, and like 
articles imbedded in différent ways In cément girders, beams, floors, posts, and 
other articles made of cernent, to strengthen and reinforce them, was old, well 
known, and had long been practlced before the patented inventions of Luten 
hère in question were discovered, and the question for review is one of f««t." 
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The question of infringement was alone in issue in that case. Luten 
testified in the présent case as f ollows : 

"That principle of relnforced concrète Is admittedly old — that stecl Is to be 
used in tension. I never hâve niade any contention tluit I invented steel in 
tension in concrète bridges, or the use of steel in tension In niany other i)laces. 
What I liave maintained is that 1 hâve placed the steel in a new way that pro- 
duces better results, iu a more efficient form. * * * 

"Now, in a concrète bridge, the greatest efficiency is alvvays secured by 
resisting tension or pull with steel rods. That has been established for half 
a century; not, perhaps, with curved tension members, but the basic idea 
is very old. There is no question about that." 

The French patents, numbered 88,547 and 88,546, issued to François 
Coignet, April 6, 1869, for improvement in making artificial stone and 
in monolithic structures, the United States patent for construction of 
joists, girders, and the like, issued to François Hennebique, October 4, 
1898, No. 611,907, United States patent for construction of métal con- 
crète arch bridges, issued to H. V. Hjnckley, April 25, 1899, and Unit- 
ed States patent No. 696,838, for concrète arch construction, issued to 
W. C. Parmley, April 1, 1902, disclose the prior art and anticipate the 

claims in suit. In Turner v. Lauter Piano Co., 248 Fed. 930, C. 

C. A. (certiorari denied October 21, 1918), the Court of Appeals 

of the Third Circuit said : 

"There is to-day nelther invention nor novelty in nierely placing métal rein- 
forcement in concrète at places at wliich strains corne. The very principle of 
reinforcement, as the vi'ord dénotes, is to give force to or strengthen the 
place that is weak by adding somethlng that is strong. Invention in rein- 
forcement is to be found only in discovering a new principle, or in employing 
new means embodying the old principle. Therefore, one striving to Jlnd a 
new principle, or to invent a new means of concrète reinforcement under the 
old principle, enters a well-known and widely practiced art, and must do 
something more than care for tensile strains at places where they are known 
to corne." 

This language was approved by us in Turner v. Deere & Webber 

Building Co., 249 Fed. 753, C. C. A. , and Judge Hook, in de- 

livering the opinion of the court in the same case, in speaking of the 
use of concrète in building construction used the following language : 

"Its résistance to compression and susceptibility to other stresses in certain 
positions were familiar to ail who had to do with it, as were the gênerai prin- 
ciples of reinforcing it with wire, rods, or strips of métal which possossed the 
quality the concrète lacked. When tlie plaintifE entered, the art had so pro- 
gressed that the nature of the stresses and in a gênerai way the places where 
the reinforcement should be disposed or arranged were a part of the common 
knowledge of buiiders, as in greater degree was the subject of struts, braces, 
and the like in carpentry. In prétentions or compiicated construction, where 
ordinary expérience did not suffice, mathematieal computation was available. 
The évidence of prior practice in building and prior publications and patents 
show that little was left for patentable invention in placing the customary 
pièces of métal hère or there, or turning them this way or that, in the mass 
of concrète." 

In Drum v. Turner, 219 Fed. 188, 135 C. C. A. 74, we sustained the 
Norcross patent for a metallic concrète flooring without supporting 
beams. The invention in that case, however, was for a fioor without 
supporting beams, not merely the location of the reinforcing rods. In 
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Turner v. Mbore, 211 Fed. 466, 128 C. C. A. 138, and in Turner v. 
Deere & Webber Building Co., supra, we held the Turner patent for 
a reinforced concrète building construction void for lack of invention 
in view of the prior art. Appellees claim that, in view of the prior art 
and on gênerai principles, the claims in suit disclose mechanical or en- 
gineering skill alone. Appellant claims that he has placed the steel or 
reinforcing rods in a new way, that produces better results in a more 
efficient form. So it is the positioning of the reinforcing rods that is 
called invention. The question to be decided then, is this : In view 
of the prior art and on gênerai principles, was it invention at the date 
of the patents to place the reinforcing rods as indicated in the claims 
of the patents, or was it simply the putting together by the exercise of 
mechanical or engineering skill things old in the art, to perform func- 
tions long known, in a manner anticipated in prior patents? Neither 
the spécifications, claims, nor drawings of the patents in suit give any 
spécifie directions as to where the reinforcing steel should be placed. 
Steel rods are placed in concrète structures to resist tension or pull. 
It would seem to necessarily follow that it would require mechanical 
or engineering .skill only to locate in any particular structure where the 
tension was, and the same skill to détermine where the steel should be 
placed to resist such tension; but this would not be invention, which 
alone is patentable. 

"Industry in explorins tlip (lisfovei'ies iind acquirin.sr the ideas of others ; 
wisc .ludKinoMit in selectinK nnd eonil)inlnf; liiom ; m'^clianical skill in apiily- 
inf; tliem to |)raetical rcsnlts — iione of thpso are ciration ; noue of tlie.se enter 
Into the inventive act." Robinson on l'atents, § 78. 

In viev\' of what was old and well known at the date of the patents, 
we can see no invention in the claims in suit. The wing walls in con- 
nection with bridges were old, the tying of the wings to the abutments 
was not new, and the employment of métal rods in connection with con- 
crète, to strengthen the material and cause it to remain intact, was well 
known. We therefore agrée with the Court of Appeals of the District 
of Columbia, in the case of In re Luten, supra, when it said : 

"Ail therefore that appellant did was to put together by tlie exercise of the 
simple.st mechanical skill things old in the art, to perfoiun functions long 
known, in a matter anticipated in prior patents." 

Decree below affirmed. 



TIFFANY V. FAI'KR PROntTCTS CO. 

(Circuit Court of Appeals, Fifth Circuit. October 28, 1918.) 

No. 3182. 

1. Patents <©=78 — Anticipation — Prior Use. 

Under Rev. .St. § 4886 (Conip. St. 1016, § 91.S0), use by others of an In- 
vention prior to pateiiting does not luvalidate the patent, where the 
time did not exceed two years prior to the application and the patentée 
was the flrst to actually niake the invention. 

®=SFor other cases see Bame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



954 



253 FUDSaAL BEIPORTEB 



2. Patents «=81 — ^Pbiob Use — ^Evidence. 

Evidence held Insufflcient to show that the patentée was the first to- 
Invent a devioe whldi was In use before the patent was granted. ^ 

3. Patents «=>328 — ^Inventïon — WIhat Constitwtes. 

The Gess patent, of March 7, 1911, No. 986,379, for an Improvement In 
the construction of a cône tube for use In knlttlng machines as a support 
for masses of yam, was Invalid ; there being no Invention, as the Improve- 
ment Involved only mecfaanlcal sklll. 
4. Patents «=»17 — Invention — Skiul Involved. 

The design of the patent laws Is to reward those who make some aub- 
«tantial discovery which adds to our knowledge, etc., but It was never 
the object of those laws to grant a monopoly for every trlfling device or 
shadow of a sliade of an Idea whlch would naturally occur to any skllled 
mechanic. 

Appeal f rom the District Court of the United States for the Northern 
District of Georgia; William T. Newman, Judge. 

Bill by Henry 1,. TifFany against the Paper Products Company for 
infringement of patent No. 986,379. From a decree dismissing the bill 
(244 F. 178), complainant appeals. Affirmed. 

Frederick L. Emery and Irving U. Townsend, both of Boston, Mass.^ 
and Robert C. Alston, of Atlanta, Ga., for appellant. 

John M. Coit, of Washington, D. C, and Wm. H. Trawick, of Cedar- 
town, Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and JACK, District 
Judge. 

JACK, District Judge. The appellant has appealed from a decree 
dismissing his bill of complaint, charging infringement of a patent to 
one Charles Gess, granted March 7, 1911, on application filed January 
3, 1911, covering an improvement in the construction of a cône tube 
adapted for use in knitting machines as a support for masses of yarn, 
from which the yam is drawn to the knitting* machine which knits it 
into fabric. 

The cône patented is made of compressed paper or pasteboard witb 
roughened outer surface to hold the yarn, which is wound on it 
axially as shown in illustration : 
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At the point of the cône the paper is smooth, and the edges turned 
în and rounded in an arch or dôme shape, so as to practically or quite 
close the opening in the apex. The improvement on the old cône, 
which had been in use many years, was in thus smoothing and turn- 
ing in the point. The new cône, in contradistinction to the old, is gen- 
erally known as a round-nosed cône ; the old cône being generally re- 
ferred to as a square-nosed cône, though this latter term is misleadîng, 
as the point is not square, but circular, and flat, instead of arched, as 
in the Gess cône. 

The chief advantage claimed for the Gess patent is that it removes 
the sharp edges, which are easily mashed outward, and on which the 
yarn, as the top of the cône becomes bare in unwinding, frequently 
catches and breaks. 

In addition to the advantage claimed for the "round-nosed" cône in 
the unwinding of the yarn, it is claimed that its arched formation gives 
it greater strength, so that it stands greater weight and is less apt to be 
crushed in shipping. This, however, is not one of the advantages claim- 
ed for it in the spécifications, and the drawing indicates a central open- 
ing left in the apex, although the patent suggests that the tip be m- 
tumed "preferably so as to substantially, if not whoUy, close said 
tip end." 

The fundamental purpose of the patentée was to make a cône from 
which ail of the yarn could be unwound, eliminating the danger of the 
last f ew rounds catching and breaking on the edge of the cône ; hence 
the name which he gave it, "Knitall." 

The sole question at issue is the validity of the patent. The trial 
court, in dismissing the bill, held that the improvement in the cône did 
not involve invention, but was merely such an improvement as would 
hâve readily occurred to any one skilled in the art. 

"Even assuming, then, that this round-nosed cône had not been antlclpated 
In the prier art, If It Is a thing which 'would naturally and spontaneously 
occur to any skilled raechanic or operator, in the ordinary progress of manu- 
facturers,' it Is not a patentable invention. The distinction between mère me- 
chanical knowledge or the knowledge of one famillar with the particular art 
or trade, on the one hand, and the exerc-ise of the créative faculty or the 
faculty of Invention, on the other hand, is at tlmes quite dlfflcult There 
may be some difflculty about it hère, but it seems to me that the mère intum- 
Ing of the edges of the square-nosed cône which had been In use for many 
years, and turnlng it in so that the ragged edges of the square-nosed cône 
would not be there to intercept the movement of the yarn or thread, is a 
tliing which would occur readily to any one skilled in the art or even reason- 
ably famillar with the business of spinnlng yarn and adapting the same to 
be used readily in knitting mills. It is not right to the public to class it as 
having been such an invention or discovery as is patentable." 

The évidence shows that Gess' idea was not a new one. It had been 
applied by McCausland in the cop tube many years before. The cop 
tube, like the cône, was, and still is, used as a support for yarn. Mc- 
Causland's patent specifically provides for the turning in of the edge 
of the smaller end of the tube (see illustration) and the same idea is 
-also f ound in several wooden bobbins with rounded noses. 
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The Gess Cône. 



McCausland Cop Tube. 



It has, for a long time, been the custom to cap the "square-nosed" 
cône with a button or bail, of acorn shape, with a stem which fits down 
mto the hole in the apex of the cône, thus giving the top of the "square- 
nosed" cône the same rounded, arched, shape as the Gess "round-nos- 
ed" cône. 

Plaintifï, Tiffany, himself testified that he had seen many of thèse 
"acorns" used, before the Gess cône came on the market, entirely doing 
away with their use. With the acorn inserted, the cônes were prac- 
tically the same, saVe that the Gess cône consisted of only one pièce. 
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and the square-nosed cône of two. Combining the two into one did 
not involve invention. 

Net only was Gess' idea in rounding the nose of his cône utilized 
long prior by McCausland in his cop tube, and by many manu facturer s 
in the use of the acorn device, but the record fails to show that Gess 
vi^as even the first to apply this old idea in the manufacture of cônes. 
The évidence shows that the same McCausland who invented the cop 
tube, as early as September, 1909, over a year prior to Gess' applica- 
tion for patent, January 3, 1911, had installed a machine for the pur- 
pose, and was turning in the edges of secondhand cônes. 

[1, 2] The plaintiff claims, however, that such use by others under 
section 4886 of the Revised Statutes did not invalidate the patent, 
where the time did not exceed two years prior to the application. This 
is true, provided the patentée was the first to actually make the inven- 
tion; but there is no proof in the record to show the date of the inven- 
tion. Gess was not a witness. The only dates shown in the record are 
the dates of the application for the patent and the date the patent was 
issued. The record shows that plaintiff, Tiffany, who later became the 
assignée of Gess, as early as April, 1909, contracted with the Pairpoint 
Corporation to manufacture a number of thèse round-nosed cônes. 
There is no évidence, however, to show any privity between Tifïany 
and Gess at the time, or that Tiffany acted as the agent or the licensee 
of Gess. The only testimony bearing on this point is that of Shurtleff, 
of the Pairpoint Corporation, who testified that Tiffany "discovered 
that a round-pointed, smooth-finished cône, that was closed at the tip 
end, would be a great improvement." Pie was asked by counsel for the 
plaintiff in what sensé he used the word "discovered," and replied: 

"He (Mr. Tiffany) first brought it to our attention, tliough I under.staud tiiiit 
the discovery wa.si made by Mr. Gess." 

Shurtleff does not state that he understood, f rom Tiffany or any one 
else, at the time the order was given, that the invention was that of 
Gess. It is only clear that he so understood at the time of the trial. 
Neither does Tiffany, who was a witness, testify that he was acting 
for, or as the licensee of, Gess. From the mère fact that he after- 
wards became the assignée of Gess and had the patent issued to him, 
it would not necessarily follow that he was acting for Gess at the time 
he made the contract with the Pairpoint Corporation. He may hâve 
gotten the idea from Gess, or from a third person. 

[3, 4] Regardless, however, of the question as to who first conceiv- 
ed the idea, or put it into effect, it was but a simple and natural step 
in the progress of the art, and the patent should not hâve issued. 

It is évident that the in-turning of the small end of the cône tube 
constituted a distinct improvement; but it required no inventive fac- 
ulty, because of the very fact that it was so évident. It was but the 
natural thing to do. The évidence shows that employés, in factories 
using the square-nosed cônes, frequently, as the yarn was wound off, 
pushed in the edges of the points with their fingers. The advantage 
of having the point turned in was thus obvions, and such as would, 
in due course, suggest itself to any skilled mechanic. 
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Gess noticed that the edge of the top of the cône, while the yarn was 
being unwound, had a tendency to protrude outward in the way of the 
yarn. His idea was simply to bend it inward out of the way. This re- 
quired merely the brain of a skilled workman, and not the genius of 
an inventer. The patentée had the f oresight to see that this very simple 
and natural évolution of the cône tube would be of commercial value; 
but such business acumen did not make the idea patentable. 

As was said by the Suprême Court in Atlantic Works v. Brady, 107 
U. S. 192, 2 Sup. et. 225, 27 L. Ed. 438 : 

"The design of the patent laws is to reward those who make some substan- 
tial discovery or Invention, which adds to our knowledge and makes a step 
In advance in the useful arts. Such inventors are worthy of ail favor. It 
was never the object of those laws to grant a monopoly for every trifllng de- 
vice, every shadow of a shade of an idea, whlch virould naturally and spon- 
taneously occur to any skilled mechanlc or operator In the ordinary prog- 
rès» of manufactures. Such an indiscrlminate création of exclusive priv- 
ilèges tends rather to obstruct than to stimulate invention. It créâtes a class 
of spéculative schemers, who make it their )>uslnes8 to watch the advancing 
wave of Improvement, and gather its foam in the form of patented monopolies, 
which enable them to lay a heavy tax upon the industry of the country, without 
contributing anythlng to the real advancement of the arts. It embarrasses 
the honest pursuit of business with feais and appréhensions of concealed liens 
and unknown liabilities to lawsuits and vexatious accounting for profits made 
in good faith." 

And again in Pope v. Gormully, 144 U. S. 254, 12 Sup. Ct. 643, 36 
L. Ed. 426: 

"They appear to Involve such immaterlal changes as would be requlred to 
adapt a known device to use in a corabinatlon wlth other éléments alreadj; 
existlng, and such as would occur to any skilled mechanic. Indeed, the 
object of thèse patents, and the same reniark may be made of ail, or nearly 
ail, involved in thèse sults, seems to hâve been principally to forestall compé- 
tition, rather than to obtaln the just rewards of an inventer." 

We are of the opinion that there is no error in the decree of the 
lower court, and the same is affirmed. 



FREEMA5>^-SWEET CO. et al. v. LUMINOTJS UNIT CO. 

(Circuit Court of Appeals, Seventh Circuit, October 15, 1918.) 

No. 2651. 

Patents <S=>324(1)— Infringement— A;ppeal — Restraining Ordeb — ^Pkopbi- 
ety. 

Where the trial court, after flnding complalnant's patent valid and in- 
fringed, snspended issuance of Injunction pending appeal, on défendants' 
filing bond to cover profits, etc., held, that défendants were authorized 
to continue their business In the infrlnglng article, and complainant will 
be restrained from sending circulars to their eustomers warning against 
purchasing défendants' goods, particularly where only part of their 
business was in the Infringing article. 

Suit by the Luminous Unit Company against the Freeman-Sweet 
Company and the Reflectolyte Company. From a decree for com- 
plainant (249 Fed. 876), défendants appeal. On motion by défendants 
(appellants) for a restraining order pending appeal. Order issued. 

@=»Far otber cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgesta & Indexe! 
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Paul Bakewell, of St. Louis, Mo., and Walter H. Chamberlin, of 
Chicago, 111., for appellants. 

Dodson & Roe, of Chicago, 111., and Zell G. Rae, of Des Moines, 
lowa, for appellee. 

Before BAKER and ALSCHULER, Circuit Judges, and LANDIS, 
District Judge. 

PER CURIAM. Appellee is owner of the Guth patent. No. 1,- 
076,418, October 21, 1913, for improvements in lighting fixtures. The 
District Court held that claim 1 was valid and infringed by a certain 
lighting fixture manufactured by appellant Reflectolyte Company and 
sold by appellant Freeman-Sweet Company (249 Fed. 876); but the 
District Court suspended the issuance of an injunction, pending an 
appeal to this court in which the finding of validity and infringement 
is challenged, on condition that appellants should file a bond to cover 
profits and damages and should file monthly reports of sales and con- 
signments. Appellants complied with the conditions; and the record 
has been filed, but the cause is not ready for submission. 

Appellant Reflectolyte Company manufactures many types of light- 
ing fixtures in addition to the one alleged and found to be an infringe- 
ment, ail of which are identified by the trade name "Reflectolyte." Ap- 
pellee, pending the appeal, has been sending letters and circulars to the 
customers of Reflectolyte Company and to the retail trade generally, 
warning the addressees against buying "Reflectolyte" fixtures and 
threatening suit against those who should fail to comply with the 
warning. 

Applying the doctrine of Kessler v. Eldred, 206 U. S. 285, 27 Sup. 
Ct. 611, 5 L. Ed. 1065, to this situation, we find that the District Court 
by its decree authorized appellants, on the conditions named, to con- 
tinue their businesses in the alleged infringing structure as going con- 
cems. That means that they are entitled to protection in such business 
against loss and damage by having their customers interfered with 
and having others who might want to become customers frightened 
away. And we further find that appellee's letters and circulars are 
misleading and deceptive, not only in failing to state that appellants 
hâve complied with the conditions of the decree, but also in making 
their threats broad enough to include ail the fixtures put out under the 
trade name "Reflectolyte." 

It is therefore ordered: 

(1) That appellee, its agents, attorneys, and the like, be and they are 
hereby severally enjoined, pending final décision, from issuing any 
letters or circulars similar to those attached to the motion. 

(2) That appellee within 10 days file with the clerk of this court a 
list of the names and addresses of ail persons and concerns to whom 
appellee has mailed or otherwise sent any such letter or circular. 

(3) That the clerk mail a copy of this order to each of said persons 
and concerns. 

(4) That the costs of this motion, including ail expense of the 
clerk incurred in complying with clause 3, be taxed against appellee. 
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SEARS, ROEBUCK & CO. v. PEARCE. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1918. Rehearing De- 
nied November 19, 1918.) 

No. 2540. 

1. Patents <©=3p>28 — Vamditt and Infringement— Heatino SYSTEnr. 

Tlie Pearce patent. No. 705,287, for a heating and distributlng System, 
discloses novelty and invention, and Is valid ; aiso held infriuged. 

2. Patents ®=5275 — Infkingement— Damages. 

Upon the faets in tliis case, an action for infringement agalnst a user, 
wiere tlie patented article is made and sold by the [lateutee, the dam- 
ages recoverable are repre.seiited by tlie tUtïerence between its cost and hi.s 
selling priée. 

3. JUDGMENT ©=551 — MERGER AND BaB— AcTION AT LAW AND SUIT IN EQUITY 

— Infringement of Patent. 

Where a patentée elec^ts to sue at law for an infringement, and re- 
covei-s full damages, the judgment is a bar to a subséquent suit In equity 
for an injunction based on the same infringement. 

4. OosTs i3=>34 — Action at Law for Infringement. 

On recovery in an action at law for infringement, the costs are tax- 
able to défendant, although the action was based on two patents, and 
the issues as to one were witbdrawn from the jury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Action by Wilham H. Pearce against Sears, Roebuck & Co. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Action at law for damages for infringement of patents Nos. 705,287 and 
•997,002. Verdict and judgment for plaintifl'. Défendant in error, herein 
called plaintiff, the owner of two patents, brought suit agaiust plaintiff in 
error, lierein called défendant, and one Robert Gordon, for damages arislng 
out of the alleged infringement of both patents. Before trial. Cordon, an in- 
dependent contractor under contract with défendant, died, and the action 
was not revived against his estate. 

The court took from the jury ail issues involving patent No. 997,002, and 
submitted the issues arising out of the asserted infringement of claims 2 and 7 
of patent No. 705,287, which covered "a heating and distributing System." 
Défendant had several buildings to heat, and, désirons of installing a heating 
plant in a new building, entered into a contract with Gordon, the spécifica- 
tions requirlng "combination expansion joints and T-flttiugs and combination 
anchor and T-flttings * * * of the same type and malce as those now 
Installed in the présent north tunnel." Provision was made agalnst loss 
through the use of any appliance covered by patents. 

The "combination expansion joints" referred to were manufactured and 
sold by Pearce and were covered by the patent under considération. Pearce, 
however, was not a contractor, but manufactured the expansion joints which 
he sold to contractors. Gordon endeavored to secure thèse joints from Pearce, 
but because of the priée, or for some other reason, did not do so. He then 
made drawings of the Pearce joints in use in defendant's building, and sub- 
mitted the same to the Charles R. Crâne Company, and obtained and in- 
stalled them in defendant's heating plant, where thèy were accepted. 

Défendant attacks the judgment because (a) patent No. 705,287 is invalid ; 
(b) claims 2 and 7 of said patent were not Infringed ; (c) t)ecause of errors in 
instructions; (d) because the court allô wed plaintiff costs. 

or otller cases see same topic & KRY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Lincoln B. Smith, of Chicago, 111., for plaintiff in errer. 

Samuel E. Daily, for défendant in error. 

Before ALSCHULER and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
[1] Is the patent valid and infringed? No separate and extended dis- 
cussion of this phase of the case is warranted. We hâve carefully ex- 
amined the argument of défendant, and hâve examined the prior art 
citations with care, to ascertain whether the discovery of Pearce dis- 
closed novelty, or constituted invention, or presented' a jury question, 
and answer the question in the affirmative. 

Upon the question of infringement there was, and could be, no seri- 
ons doubt. Pearce manufactured a combination joint that was used 
in one of defendant's heating plants. It satisfied défendant, and the 
spécifications for a heating plant in the new building called for similar 
joints. The manufacture and sale of this joint was controUed by 
Pearce. Having failed to agrée upon a price with Pearce, Gordon made 
drawings from the joints referre:d to in the spécifications, and the 
Crâne Company made them. 

While défendant now assérts that the joints thus obtained did not 
comply with the spécifie requirements of the contract and were not the 
same as those previously installed, we are convinced that this is but an 
effort to escape liability and that the joints used were of the kind desig- 
nated in the spécifications. 

This question of infringement, while submitted to the jury, was not 
a jury question. The évidence established infringement so conclusively 
that the court would hâve been justified in directing a verdict in plain- 
tiff's favor on this issue. 

Damages. Criticisms under this head may be divided into : (a) An- 
nouncement of erroneous rule of damages ; (b) f ailure to leave the 
amount to the jury; (c) allowance for four, instead of three, joints. 

[2] Défendant assigns error because its liability, if any existed, was 
that of a user, whereas the judge àpplied the rule of damages applica- 
ble to cases of infringement by manufacturers or sellers. In other 
words defendant's position is that the liability of Gordon or the Crâne 
Company for making the expansion joints, was différent from the lia- 
bility of the défendant for using them. Carried to its logical end de- 
fendant's position is that if a certain article covered by a patent is de- 
sired by A., who objects to paying the patentée his price therefor, A. 
may escape liability over and above nominal damages by contracting 
with B. as an independent contracter to secure or make such patented 
article and install it for him. 

Défendant manufactured and sold his patented joints. No question 
arose over his ability to supply the trade. His damage, therefore, in 
view of the évidence received in this case, was represented by the dif- 
férence between his cost price and his selling price. Walker on Pat- 
ents, vol. 4, p. 441. Concerning this sum, this différence between the 
cost and selling price, there was no dispute. 

[3, 4] As illustrating their point, and demonstrating the inapplicabil- 
ity of this rule, défendant suggests that it is still subject to an injunction 
253 P.— 61 
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suit to prevent fUrther use of theihfringing joint, and therefore ahy 
rule of damages is unjust that holds it liable fof ail the damages rep- 
resented by plaintiff's loss of sale. In this position we think counsel is 
in errer. Plaintiff sued for and recovered its entire damage resulting 
from the infringement, and, having elected to pursue one remedy, will 
not be permitted to secure other relief inconsistent with what bas been 
already obtained. In fact, counsel for plaintiff admitted in open court 
that the présent money judgment was a bar to any restraining suit, so 
far as the. four joints hère involved were concerned. 

The criticism that the court specified the amount which the jury was 
required to find, if any liability existed, is not well taken, for the rea- 
son that the amount of damages was not in dispute. In other words, 
if a liability existed at ail, the amount was fixed and definite. There 
was no conflict of testimony in référence to it. 

The record warranted the court's ruling that four, instead of three, 
joints were used in the heating plant. One of the four joints differed 
slightly from the other three, but in an unessential respect. 

Défendant complains because of the allowance of costs against it, 
contending that, inasmuch as plaintiff originally relied upon two counts 
based upon two patents, one of which was dismissed, he was not entitled 
to costs. 

In the présentation of this question it seems both counsel failed to 
appreciate that this is an action at law, wherein costs are always taxed 
against the losing party except where the statute otherwise directs. 
Trinidad Paving Co. v. Robinson (C. C.) 52 Fed. 347. The only ex- 
ceptions seem to be those provided for in R. S. § 968 (section 1609, 
U. S. Comp. Stat. 1916), and R. S. § 973 (section 1614, U. S. Comp. 
Stat. 1916). 

It foUows that plaintiff was entitled to costs. 

Judgment is affirmed. 

Judge KOHLSAAT participated in the hearing of thîs appeal, and 
concurred in the conclusion, but died before the announcement of this 
opinion. 
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In re WEST. 

(District Court, E. D. Pennsylvanla. November 4, 1918.) 

No. 5941. 

1. Bankbuptct <3=>191(1) — Bankbuptct of Tenant — Glàim tob Rent. 

Where a landlord, before the expiration of the lease of an earller 
tenant, who was indebted for rent, demised premises to thç bankrupt un- 
der a lease provldlng that it should not afl'ect the former lease, or remédies 
for collection of rent, and the bankrupt took over property of the first 
tenant in the premises, held, the landlord's claim for rent against the 
first tenant could not be asserted against the bankrupt'» estate as a pri; 
orlty claim ; there bedng no right to distrain. 

2. riXTUBES <S=»15 — "Tbade Fixtubes" — Removal. 

"Trade flxtures" are tliose which a tenant places on property to promote 
the purpose of hls occupation and which he may remove during the term. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Trade Fixtures.] 

3. Bankbupicy <©=»138(1) — Fixtubes. 

Where a tenant rejected the landlord's proposai that gas flxtures, etc., 
which the tenant desired, should be installed by tenant and become 
landlord's property, held, that, tenant having installed fixtures which 
were sold with rest of his property after bankruptcy, landlord could not 
maintain claim therefor. 

In Bankruptcy. In the matter of William West, individually and 
trading as the William West Company, bankrupt. On pétition for 
review of order allowing claim of landlord for rent. Order reversed, 
and cause remitted to référée, with instructions. On certificate for 
review of claim of landlord to fixtures. Order reversed, and claim de- 
nied. 

Reber & Granger, of Philadelphia, Pa., for petitioner. 
Coyle & Keller, of Lancaster, Pa., for landlord. 

On Pétition for Review of Order Allowing Claim of Landlord for 

Rent. 

DICKINSON, District Judge. This case présents an unusual fact 
situation. We hâve not had the aid of an oral argument, but a pe- 
rusal of the briefs of argument submitted seem to justify this broad 
statement of what the situation presented is: 

A man by the name of Harry West occupied as tenant certain prem- 
ises for which he owed rent. He was succeeded in his occupation of 
the premises by the bankrupt, to whom the owner demised the prem- 
ises formerly occupied by Harry West. AU the rent owing by the 
bankrupt bas been paid, but a balance of $365.73 of the rent due by 
the first tenant, Harry West, remains unpaid. No distraint was made 
by the landlord. He présents, however, a claim for rent, which the 
référée has allowed. The allowance is based, as we understand it, 
upon the proposition of fact, to paraphrase the finding of the référée, 
that the bankrupt "took over," not only the premises which had been 
demised to the former tenant, but also his stock of goods, and that at 

^EsFor otber cuu «m sam* tople & KEY-NUMBBR In aU Key-Nuiub«red Dlgeat* £ Index» 
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the time rent was owing by the former tenant to the landlord, a bal- 
ance of which still remains unpaid. 

The proposition of law is deduced frpm thèse facts that, when the 
bankrupt entered into possession of the premises and "took over" the 
Personal property of the former tenant on the premises, he, to again 
paraphrase the language of the référée, took this stock subject to "the 
attendant HabiHties," one of which was the right of the landlord to 
distrain for rent. From thèse premises the conclusion is drawn that 
the landlord has the right, not only to participate in the distribution of 
the assets of the bankrupt estate, but to hâve accorded to him prior- 
ity of payment over other creditors. 

The line of thought foUowed' is that prior to the adjudication the 
Personal property of the former tenant remaining on the premises 
was Hable to distraint by the landlord, and that after the adjudication 
"this right to distrain under the law of Pennsylvania was converted 
iiito a valid priority claim" under the provisions of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544). Morris v. Parker, 1 
Ashm. (Pa.) 187, is cited as an authority sustaining the right of the 
landlord to distrain. 

The loss of the aid of an oral argument is felt, because we hâve 
been unable to rid ourselves of the f eeling that the f oregoing state- 
ment, for some reason which has not been disclosed by this record or 
the briefs of argument, does not adequately présent the grounds for 
the order made by the référée. 

[ 1 ] As presented, however, it would seem to involve this propo- 
sition: Premises are demised to A., who qwes rent, and has personal 
property on the demised premises. This relation of landlord and ten- 
ant is dissolved, and the premises are then demised to B., who, under 
an arrangement made with A., "takes over" the personal property on 
the premises. An exécution then issues against B., and out of the 
proceeds of sale the landlord may successfully assert priority of pay- 
ment of rent due by A. 

One of the faCts upon which this conclusion of law is based, to 
wit, that there was personal property of the first tenant which came 
into the possession of the succeeding tenant, is averred not to be a 
fact properly found to be in the case presented, but, assuming this 
to be one of the facts in the case, we are unable to accept the propo- 
sition as Sound. This is, for several reasons, so obvions as not to 
call even for their statement. 

The supporting brief filed on behalf of the landlord seems to plant 
the right of the landlord upon an agreement of the bankrupt in the 
lease to him. The lease to the former tenant did not expire until 
April 1, 1917. The lease to the bankrupt was made before the ex- 
piration of this former lease, and the provision referred to was that 
the lease to the bankrupt should "in no wise affect" the former agree- 
ment of lease up to the beginning of the new démise, "nor any of 
the remédies for the collection of the rent" for the premises occu- 
pied by the former tenant. It is,we assume, clear that one of the 
agreed facts is that the first lease was ended by the agreement of the 
landlord and tenant, and was succeeded by the new lease, under which 
the bankrupt became the tenant under a new démise. 



IN RE WEST !:>05 

The leverage of the whole argument is, of course, upon the prop- 
osition of the landlord's right to distrain. To assume, as the argu- 
ment does, or for the landlord to assert, as he clearly does, a right 
to hâve distrained ignores certain features of the situation. One is 
that the relation of landlord and tenant between the claimant and the 
predecessor of the bankrupt had been dissolved. What effect had 
this upon the right of the landlord to distrain? In the second place, 
the claim of the landlord is now asserted against the property of the 
bankrupt estate, irrespective of whether it was property which had 
formerly belonged to the first tenant or not. The argument, in con- 
séquence, would seem to assume the right of a landlord to distrain 
upon the property of his tenant for rent due by a former tenant. 
The principle is, of course, accepted that a tenant may agrée that some- 
thing shall be rent which otherwise would not be, and the landlord 
may in conséquence hâve a right to distrain for it. 

For illustration, a tenant might agrée that water rent or taxes as- 
sessed against the demised premises should be paid by the tenant in 
addition to the rent reserved, and such water charges and taxes should 
be deemed to be rent and might be distrained for as such. This, how- 
ever, would be because the tenant had so agreed. 

We find no such agreement in this lease. On the contrary, the 
quoted agreement is restricted and limited in its scope, and is really 
an expression of the agreement between the landlord and his for- 
mer tenant that the abrogation of the lease during its term should not 
afïect the liabilities of the tenant up to the time of the beginning of 
the new lease. Moreover, the whole argument is pivoted upon the 
proposition that the goods upon the "demised" premises are liable 
to distraint for rent, although they may be in fact the goods of a 
stranger. 

This gênerai proposition, subject to certain well-known exceptions 
and limitations, is sound enough ; but the application which the argu- 
ment makes of it again ignores the distinction between "demised" 
premises and premises which hâve been demised. It would scarcely 
be contended that the property of a third person on rented property 
was liable to be seized and sold in payment of claims of a landlord 
for rent due him by former tenants, although it were true that the 
premises on which the property was were the same premises which 
had been demised to thèse former tenants. 

The foregoing discussion adequately présents the real question in- 
volved in this controversy, so far as we hâve been able to gather it from 
the briefs submitted. If we hâve misunderstood the question intended 
to be presented, we will entertain a motion for a reargument, the ap- 
plication therefor to be made within five days; otherwise the péti- 
tion for a review is allowed, the order made by the référée is revers- 
ed, and the cause remitted to him, with instructions to disallow the 
claim of the landlord as one entitled to priority of payment. 

On Certificate for Review of Claim of Landlord to Fixtures. 

The real question involved in this pétition for review is that of the 
ownership of certain gas and electric fixtures on premises demised 
to the bankrupt. Gas fixtures of a kind were in the building leased. 
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It was deemed désirable to replace them with new fixtures. The ten- 
ant applied to the landlord to do this. The landlord refused. He, 
hfiwever, suggested to the tenant that he (the tenant) replace the old 
fixtures with new ones, the latter to become the property of the land- 
lord. This proposition the tenant declined. The parties not being 
able to reach any agreement, the tenant finally met the situation by 
taking down the old fixtures, putting in new ones, and laying aside 
the old fixtures as the property of the landlord. The tenant was af ter- 
wards adjudged a bankrupt, and the new fixtures were sold as his 
property, for which the purchaser paid the sum of $286. The land- 
lord. then made claim to the fixtures, which the référée allowed, and 
made an order upon the trustée to return the purchase price to the 
purchaser. 

• .We confess to the same feeling of embarrassment felt in the other 
pétition for review in disposing of the question as presented in the 
printed briefs, because of the uncertainty of our having a grasp of 
the whole situation as intended to be presented. 

'■{2,3] AU questions aflfecting fixtures are more or less difficult 
of answer, because the definite line which détermines what the prop- 
er answers should be is one often and usually hard to fix. One view 
ufliversally accepted is presented in the light of the practical situa- 
tion. The thought is expressed in the term "trade fixtures," and is 
that whatever a tenant puts upon a property to promote the purpose 
of his occupation of the premises, he, retaining his ownership therein, 
may remove during the term. Substantially the same thought is em- 
bodied in the expressions, frequently met with, of whether the re- 
moval can be made without destruction of or injury to the premises. 

The fixtures over which the controversy rages are electric light 
and gas fixtures. From this gênerai description of it, the impression 
is received that they belong to the class of fixtures which presum- 
ably remain the property of the tenant, if he installs them, without 
any agreement on his part to make them the property of the landlord. 

It is not whoUy clear upon what ground as a légal basis the référée 
has based his order. The gênerai view which he takes of the situ- 
ation is clear enough. It is that, when the owner of the premises has 
adequately equipped them for occupation and use for a prescribed 
purpose, to require him to tear out that equipment and replace it 
with something différent, in déférence to the whim or fancy of the 
tenant, is something which the landlord is not called upon to do, and 
that "no légal or équitable rule compels the landlord" to do so. This, 
of course, is clear enough. The further view of the référée that the 
act of a tenant in replacing fixtures installed by the landlord with new 
fixtures which may not be acceptable to the succeeding tenant is an 
act "both unjust and inéquitable" to the landlord. This may or may 
not be so. It dépends upon the circumstances. The référée finds 
the circumstances of this situation not to hâve justified the tenant. 
Had the référée made any definite finding of fact with respect to a 
dedication by the tenant to the landlord, we would be very loath to 
disturb the finding. He, however, so far forth from so finding, ex- 
pressly finds that there was no agreement reached by the parties, and 
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that in f act not only they failed to agrée, but that the tenant had re- 
fused to so agrée. 

The référée finds that the landlord was asked to make the substi- 
tution. This he refused to do. He made, however, the counter prop- 
osition that the tenant might install the new fîxtures at his own ex- 
pense, if he would agrée that the new fixtures should become the 
property of the landlord. This counter proposition, as before stated, 
the tenant declined. 

The référée returns as a fact that the tenant did make the change, 
and he bases his order upon the proposition that the tenant thereby 
accepted the conditions laid down by the landlord. 

We are unable to accept this view. As the parties could not agrée, 
the tenant had a perfect right to take the position that he could put 
in the new fîxtures and retain his ownership therein. The landlord on 
his part, of course, had the equal right to claim, and, if he chose, to 
warn the tenant that, if the change was made, the fixtures would be- 
come the property of the landlord. No such warning was given; 
but, even if it had been, its only eflfect would hâve been to hâve rele- 
gated the parties to a décision of what their légal rights were, and 
the only efïect of the assertion of their respective claims of right 
would hâve been to hâve presented for the décision of somebody the 
conflict of view between them. 

The case of Bank v. North, 160 Pa. 303, 28 Atl. 694, which the 
référée cites in support of the order made by him gives us a very 
clear statement of the controlling principles mvolved. Thèse prin- 
ciples_. however, it seems to us, lead to a diflferent conclusion from that 
reached by the référée. A différent conclusion is also indicated by 
the other features of the présent fact situation and the practical 
conséquences flowing from the conclusion reached. Had the ques- 
tion been raised in réclamation proceedings, a finding in favor of the 
landlord would hâve afïected no one other than himself and the bank- 
rupt estate. To présent the claim, however, after the fixtures had 
been sold as part of the bankrupt estate, aflfects the rights of the pur- 
chasers to the fixtures, and otherwise adds to the difficulties of the 
practical situation. 

We see no' escape from the conclusion that the order of return of 
the fixtures should not now be made, and that the pétition for a re- 
view should be allowed, and the findings and order made by the réf- 
érée reversed. We grant, however, the same leave granted in the oth- 
er pétition for a review to make an application for a reargument. : If 
no such application is made within five days, the order above indicated 
is to stand. 
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UNITED TIMBER CO. y. BIVENS. 

(District Court, E. D. South Carollna. October 11, 1918.) 

No. 189. 

1. Time <S=>10(10) — Compdtation — Expiration. 

Where a timber deed gave tlie grantee the right to demand an exten- 
sion, etc., on expiration of tlie time fixed for re]iioval, and tlie tiiiie ex- 
plred on Sunday, a tender and demand, etc., niude on tlie followiug sec- 
ular day, will be treated as made on the day of expiration. 

2.. Time <S=39(10) — Computation— Timbeb Deeds. 

Wliere a timtier deed glving the grantee 10 years for removal pro- 
vided for an extension of time on demand by tlie grantee and pay- 
ment of interest, etc., the 10-year period should be computed by exelud- 
ing the day of the deed and counting the last day, and a demand and 
tender on sueh day was in time, the grantee's estate not having deter- 
mined. 

a. LOGS AND liOGGING <©=33(11)— TiMBEH DEED— CONSTRUCTION. 

Where a timber deed gave the grantee 10 years for removal, and pr<v 
vided for an extension, etc., the grantee took a determinable fee, which 
would expire at the end of 10 years unies» the period should be extended. 

4. liOGS AND LOGGING ©=33(11) TiMBER DeEDS DEMAND FOR EXTENSIOX. 

Where a timber deed fixing a period for removal provlded that the 
grantee should bave additional time desired on payment of interest on 
ori.icinal purchtise year by year, a demand for 15 years' additional time, 
or so much as desired, coupled with a tender of oue year's interest, held 
sufflelent. 

5. LOOS AND LoGGING ®=>3(11) — TlMBEE DEEDS — EXTENSION OF TiME— ReA- 

80 N A BLE Time. 

Where a timber deed allowing 10 years for removal, provlded that the 
grantee should bave sueh additional time as desired, held that a demand 
: for 15 yeîirs' additional time, or so muçh as desired, was reasonable. 

6. Injunction <©=330(3) — Intereekence With Access to Land. 

Where the owner of land, who had granted the timber, together with 
rights of way for removal, dehied the grantee access tô the lands, as- 
serting the period for removal had explred wlthout extension, Iwld that, 
as the grantee's rights had not been deterniiued, e<iuity had jurlsdietlon 
to enjoin the owner from deuylng access, etc., there being no ade<iuate 
remedy at law. 

In Equity. Suit by the United Timber Company against Joseph 
Bivens, Sr. Decree for complainant enjoining défendant'. 
See, also, 248 Fed. 554. 

Legafe Walker, of Sommerville, S. C, and L. D. Lidé, of Marion, S. 
C, for plàintiff. 

J. P. K. Bry'an, of Charleston, S. C, and Holman & Bouiware, of 
Bàrnwell, S. C, for défendant. 

CONNOR, District Judge. The bill, ansvver, exhibits, and évidence 
disclose the f ollowing f acts : 

On the 14th day of April, 1902, Ann Bivens and Prudence Bivens, 
the owners of several tracts of land situate in Dorchester, formerly 
CoUeton county, S. C, aggregating about 5,000 acres, in considération 
of $2,000, conveyed to R. P. Tucker "ail of the timber, standing and 
fallen," on said tracts of land, with rights of way, easements, etc. 

®33For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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On the same day John D. Boyle, being the owner of several tracts 
of land in the same county, in considération of $1,500, conveyed lo 
R. P. Tucker the standing and fallen timber on said tracts of the dimen- 
sions described in the deed. 

On the same day Joseph Bivens, St., being the owner of several 
tracts of land in the same county, in considération of $2,000, conveyed 
to R. P. Tucker the standing and fallen timber thereon of the dimen- 
sions described. 

Thereafter the title to each of said tracts of land was conveyed to, 
and was at the dates hereafter set forth vested in, the défendant. 

On the 14th day of October, 1903, défendant, Joseph Bivens, St., in 
considération of $150, conveyed to F. S. Farr, trustée, the timber on 
one tract of land in said county. Each of said deeds contain the fol- 
lowing clause : 

"That the .said party of the second part, his helrs and assigna, shall 
hâve, and the same I.s hereb.y granted to hlm or thein, the period of ten 
years beglnnins from the date hereof, in vvhich to eut and remove the said 
timber from the said land ; and in case the said timber is not eut and removed 
before the expiration of said period, tlien that the said second party, his 
heirs or assigns, shall hâve such additional time therefor as he or they may 
de.sire, but in the last-mentioned event tlie said second party, his helrs or 
assigns, shall, during the extended period, pay interest on the original pur- 
chase price aliove nientioned, year by year, in advance, at the rate of six per 
cent, per annum." 

By successive conveyances the title to the timber on the several tracts 
of land was conveyed to, and vested in, the Onieda Timber Company, 
a corporation chartered under the laws of South Carolina. 

Plaintiff allèges that— 

"at the expiration of said period of ten years, to wlt, on the 15th day of 
April, 1912 (the 14rh of April faliiiig on Sunday), in the exercise of the rlght, 
power, and authority vested in and conterrod upon It, in and by the said 
timber deed, * * * tlie Onieda Timber Company gave due notice in 
■writing to Joseph Bivens, the défendant herein, that it desired flfteen (15) 
years additional time to eut and remove the said timber, and to use and 
enjoy the said timber rights, ways, privilege.s, and easements; and, in pur- 
suance of the terms of the said timber deed, the suld Onieda Timlier Company, 
at the time of the giving of the said notice, tendercd, in lawful nioney of the 
United States, the sum of one hundred and twenty dollars, being the interest 
on the purchase price of said tlmt>er." 

The défendant refused to accept such amount, and it was deposited 
in the clerk's office for the use and benefit of défendant. Tender of 
the same amount was made on the 14th day of April of each and every 
year thereafter. 

Tender of the interest on the purchase price of the timber on each 
of the other tracts of land set out in the bill was made, and notice given 
that the same period of time was required for cutting and removing 
the timber. Thereafter, and prior to filing the bill herein, the right, 
title, privilèges, and easements which vested in R. P. Tucker, F. S. Farr, 
and the Onieda Timber Company were conveyed to, and vested in, com- 
plainant. 

Défendant refused to accept the interest tendered on the purchase 
price of the timber on either of the said tracts of land, and refuses to 
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permit complainaiit to enter upon, eut, or reniove any portion of the 
timber. Défendant adroits tliat complainant is entitled to certain rights 
of way and easements over and across the lands. He dénies that com- 
plainant is the owner of, or entitled to, the timber standing or fallen 
on said lands. 

The two principal questions raised by the pleadings and the évidence 
are : (1) Was the tender of the interest made in apt time? (2) Was the 
time demanded by the Onieda Timber Company, 15 years for cutting 
and removing the timber, reasonable? 

Both questions are eamestly and vigorously contested. Able and 
ex;haustive arguments were made and briefs filed by counsel, with a 
wealth of authority. 

[1-3] The briefs furnish an illustration of the truth of the observa- 
tion of Justice Grier in Griffith v. Bogert, 18 How. 158, 15 L. Ed. 307 : 

"Whether the terminus a quo should be included, It must be admitted, has 
been a vexed question for many centuries, both among leamed doetors of the 
civil law and the courts of England and this country. It bas been tenned by a 
writer on civil law (Tlraqueau) the 'controversia controversissima.' He says 
that: 'It was in conséquence of the uncertalnty introduced on this subject 
by the disquisitions and disputes of leamed professors that GregoiT IX, in hls 
décrétais, introduced the phrase of "a year and a day," in order to remove the 
doubts thus created, as to whether the dies a quo should be included in the 
term.' " 

It seems that the rule in common usage included the day a quo, but 
many exceptions were introduced in its application to leases, limita- 
tions, etc., when forfeiture would ensue. The cases are conflicting, 
and hâve established no fixed rule as to such exceptions. Lord Mans- 
field in Pugh v. Leeds, Cowp. 714, reached the conclusion that the cases 
for two hundred years had only served to embarrass a point "which a 
plain man of common sensé and understanding would hâve no difficul- 
ty in construing." The multitude of cases which find their way to the 
appellate courts fall into groups from which courts hâve evolved more 
or less gênerai rules. 

The tender will be deemed to hâve been made on April 14, 1912. 
Défendant insists that the day of the date of the deed, April 14, 1902, 
should be included in the computation of the 10 years to which the right 
to eut and remove is limited ; that the right to tender the interest and 
give notice of the extension of time required expired on April 13, 1912. 

The complainant insists that the Suprême Court of South Carolina 
has adopted the rule for the computation of time which excludes the 
first day and includes the last. This is controverted by défendant. Tt 
is not clear that the question cornes within the rule that the construc- 
tion given by the state court to language used in a contract, made in 
such State, is binding upon the fédéral court. It may be said, with 
much reason, that the court should' assume that the parties used the 
language in the sensé in which it had been construed by the state court, 
and that this court, for the purpose of effectuating their intention, 
should adopt that construction. 

It appears that the Suprême Court of South Carolina has given the 
subject careful considération. In Williamson v. Farrow (1830) 1 
Bailey (17 S. C. L.) 611, 21 Am. Dec. 492, the judge, writing for the 
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court, after quoting the substance of the language of Lord Mansfiéld, 
says : 

"The case before us, tried by this rule, will, I think, bring us to the con- 
clusion that the day of the sale ought to be excluded. It was a sale on a 
crédit of six months, and, if paynient were not made at the end of that 
tlme, a resale was to take place on acc*ount of the purchaser. The intention 
of the parties, colleeted from the * * * subject-niatter, and with a view iiy 
eftect, and not destroy, the right of tlie purchaser, would manifestly lead' us 
to the conclusion tliat the day of sale was inteuded to be excluded ; for unjit 
the purchase was made, no crédit could bo given ; aud after it was made,. and 
the crédit had begun, it was to the purchaser important that lie should hâve ail 
the time. What was his uatural conclusion? It certalnly must hâve been 
that the crédit began after the sale, and, as there are no fractions of a 
day, the day of sale must be excluded. * * * l'he rule luay be deduced 
that whenever a forfeiture would be incurred by consldering 'the day of the 
date,' or 'an act doue,' as inclusive, then it shall be cou.sidered exclusive." 

In cases of subséquent date the same rule is followed. 

It is insisted, however, that in Hill v. Burton Lumber Co., 72 S. E. 
1085 (1911), the court, dealing with atimber deed dated June 29, 1899, 
in which the grantee was given 10 years "from this date" to eut and 
remove the timber, included the first day. To estimate the value of 
this décision as an authority the facts must be understood. The deed 
was dated June £9, 1899, giving 10 years to eut. The grantee, con- 
struing it as conveying the timber in fee sim])le, on January 8, 1910, 
entered upon the land and began to eut. It appears that on September 
H, 1907, the plaintiff, in considération of "$250 to be paid annually 
in advance, commencing on June ^8, 1907, for the term of five years, 
executed another conveyance to the défendant of ail the timber on said 
tract excepting 100 acres of specified dimension," to hold the timber 
and rights of way for the full "term of five years from the 28th day of 
June, 1909." 

It was conceded that on the 28th of June, 1909, défendant failed to 
pay the $250, but on October 11, 1909, the amount was tendered to 
the plaintifï, with interest, and refused, and on June 10, 1910, was 
again tendered and refused. The opinion of Chief Justice Jones makes 
it clear that the only question before the court was whether the deed 
of June 29, 1899, conveyed the timber in fee, with right in the grantee 
to remove it at its pleasure, or whether the title was a fee determinable, 
if not removed within 10 years from the date of the deed. The court 
held the latter to be the correct construction of the deed, citing a num- 
ber of authorities. The Chief Justice, arguendo, said: ^ ■ 

"As the ten-year limit for removal of timber under the above deed of 
June 29, 1899, expired June 28, 1909, it is clear that such deed affords no war- 
rant for the acts of alleged trespass charged and admitted to hâve been 
committed on January 8, 1910." 

Passing the question whether this language is not obiter — certainly 
not necessary to the décision of the question presented upon the rec- 
ord — it may be that the learned judge had in view the fact that, by the 
récitals in the deed of September 14, 1907, it was conceded that the 
time for cutting expired June 28, 1909. The défendant, to meet the 
difificulty presented by his failure to eut and remove the timber before 
June 29, 1909, contended that he had saved his rights by tehdering the 
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$250 under the provisions of the deed of September 14, 1907, at any 
time prior to June 28, 1910, but the court held that this amount was to 
be paid "in advance, commencing June 28th, 1909." 

The value of this décision, as an authority for the contention made 
by défendant, is much weakened by the fact that the question now be- 
ing considered was net, and could not upon the facts as presented be, 
tlie basis of the décision. It is not probable that the court intended, 
by the language used, to décide a question to which, in earlier déci- 
sions, their leamed predecessors gave careful considération, reaching 
a conclusion differing from that which is attributed to the learned 
Chief Justice and his Associates. Giving to the décision, which is 
clearly in harmony with the best judicial thought of other courts and 
the décisions of that court, unquestioning concurrence, it is not a con- 
trolling authority upon this court for the contention made by défend- 
ant upon the question now under discussion. Counsel for complainant 
call attention to language used by the trial Judges in Gray v. Marion 
County Lumber Co., 102 S. C. 289, 86 S. E. 640, and Beaufort Lum- 
ber Co. v. Johnson, 107 S. C. 147, 92 S. E. 271, and Midland Co. v. 
Prettyman, 93 S. C. 13, 75 S. E. 1012, which they contend sustain their 
views. In his dissenting opinion upon another question in the John- 
son case, Judge Watts says the complainant had until February 19, 
1915, to make the payment, the deed being dated February 19th, 10 
years prior thereto. Judge Gage concurred with him. While ex- 
pressions are used by the judges indicating differing views, the ques- 
tion presented hère was not in issue. 

While an examination of the numerous cases, in both state and féd- 
éral courts, discloses variant opinions, the conclusion reached by the 
author of the exhaustive note to Halbert v. Land & Live Stock Asso., 
49 h. R. A. 193 (247), is sustained by the authorities : 

"There seems to be one gênerai ruie, with référence to eoinitlng the first 
and last days in the computation of a period of tiiiie, xvhirh, subject to excep- 
tions based upon the language of the provision for tiine or upon' the sur- 
rounding circuntstances, seems to hâve reniained the same throughout the 
whole period of the conimon law, and which reniains practically the same 
«nder the statutes and rules of court. That rule is that in the computation 
ol time one of the first and last days of the period shall bs included and the 
other excluded. The question as to which * * » shall be included and 
wfelch excluded, however, has been differently decided in différent * • • 
juiisdictlons, and has given rise to much confllct of opinion. The gênerai 
common-law rule, as it originally existed, was that the first day was/o be 
eounted when the computation was to be from an act or event, but that It 
was not to be eounted when the reckoning was to be from a day or from the 
day of an act or event. The more modem décisions hâve changea this rule, 
and, in the absence of a statute or rule of court controlling the question, the 
courts now corapute time, as a gênerai rule, by excludiug the first day and 
including the last day; * • * and the gênerai rulf mw existing, whether 
at common law or under the statutes, probably is that the first day of a 
period of time is to be excluded and the last day * * * included, but that 
either or both days may be either included or excluded, if the language of the 
provision is such as to requlre it, or If by doing so a penalty or forfeiture will 
he avoided." 

The same conclusion is reached in a la ter note to State v. Elson, 15 
L. R. A. (N. S.) 686. 
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The rule, with its exceptions, is illustrated and enforced in a large 
number of cases cited in the notes. Homestead Fire Ins. Ce, v. Ison, 
110 Va. 18, 65 S. E. 463 (1909). In Sheets v. Selden, 2 Wall. 177, 17 L. 
Ed. 822, the question presented was when a lease expired. Judge 
Field says : 

"The rent beconiing due on the flrst of May, the one mouth from that timo 
within which the payiiient was requlred to be made to prevent a forfeiture 
expired on the Ist day ot June foUovving. In the computation of the time 
the day upon which the rent hecame due was to be excluded. The gênerai 
current of the modem authorlties on the interprétation of contraets, * * * 
when time is to be coniputed from a partieular day or a particular event, as 
when an act is to be performed witlvin a specified period irom or a^ter a day 
named, is to exclude llie day thus designated, and to include the last day oi 
the specified period." 

The rule is clearly stated by Chief Justice Shaw in Seekonk v. Reho- 
both, 8 Cush. (Mass.) 371 : 

"We consider it now well settled, as a gênerai rule, that when au act is to 
be done within a glven number of days from the date, or day of the date, or 
act done, the day of the date is excluded; otherwise an act to be done in 
one day niust be done on the same day, and, aa there is no fraction of a day, 
such stipulation must create an obligation to do It instanter." 

See, also, Seward v. Hayden, 150 Mass. 158, 22 N. E. 629, 5 L. R. 
A. 844, 15 Am. St. Rep. 183. 

Looking to the intention of the parties, ascertained by référence to 
the subject-matter of the contract, it is manifest that they understood 
that the purchaser was to hâve 10 fuU years, of 365 days each, within 
which to eut and remove the timber. Fractions of a day will not be re- 
garded. At the end of this period his right to the timber determined, 
unless he gave notice of the additional time required, and tendered the 
interest on the purchase price in advance. It is not probable that either 
])arty expected the purchaser to begin the work of cutting and removing 
the timber on a large body of land on the day upon which the contract 
was made and the deed executed. To do so required préparation, the 
hiring hands, taking team or machinery to the land. Courts must, in 
endeavoring to ascertain the intention of parties and giving a reasona- 
ble interprétation to their language and conduct, take notice of the 
usual and customary manner in which such contraets are made and 
performed. It is probable that the deed was drawn and executed dur- 
ing business hours of the day, that the parties were not on the land, 
and that the préparation necessary to performance was to be made 
after its exécution. Thèse considérations strongly impress my mind 
with the conviction that both grantor and grantee intended and under- 
stood that the day upon which the deed was executed should not be 
included in Computing the period of time within which the cutting was 
to begin. 

Adopting the construction placed upon deeds containing the same 
language used in this case bv the Suprême Court of South Carolina, 
the grantee of the timber took by the deed a determinable fee. At the 
termination of 10 years the timber reverted to the grantors, unless ex- 
tended by the tender of the interest and giving notice of the period de- 
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sired for cutting. The right of coniplainant to daim the benefit of the 
option to demand an extension of time for cutting is dépendent upon 
tiie answer to the primary question when the period of time given to 
eut and remove the timber ceased. As the right to demand additional 
time is made conditional upon the payment "in advance" of interest 
"during the extended period," and this is required to be done "in case 
the said timber is not eut and removed before the expiration of the 
said period" of "ten years beginning from the date hereof," the tender 
on the 14th day of April, 1912, is within the time fixed by the con- 
tract. 

It is conceded that the Suprême Court of South Carolina bas uni- 
formly held, in accordance with the courts of other states, that to avail 
itself of the right to demand the extension the grantee must, within 
the time or before the expiration of the period given by the deed to eut 
and remove the timber, notify the grantor or owner of the land what 
time is required and tender the interest in advance. It is generally held 
by the state courts that the title of the grantee of the timber expires, 
détermines, at the end of the period fixed for cutting and removing, 
and that the superadded clause gives an option to the grantee of which 
it may avail itself by compliance with its terms to demand the exten- 
sion. The décisions of the state courts are cited in Crown Orchard 
Co. V. Dennis (D. C.) 220 Fed. 516, to which others of a later date may 
be added. It is not, for the purpose of disposing of the instant ques- 
tion, very material to inquire whether this is the correct view. If the 
tender was made during or before the expiration of the period of time 
given to eut and remove the timber, complainant was entitled to de- 
mand a reasonable time in addition to the period of 10 years. 

[4] Défendant insists that the written notice given défendant, stat- 
ing that complainant required "fifteen years additional time from and 
after the 14th day of April, 1912, within which to eut and remove the 
said timber, and to use and enjoy the said rights of way, privilèges, 
and easements, during which extended period, or so much théreof as 
may be used for such purposes," does not comply with the terms of 
the contract ; that the time demandéd should hâve been for a fixed and 
definite period, without any qualification, such as, "or so much as may 
be used for such purposes." I am unable to adopt this view. The re- 
quirement of the payment of "interest year by year" excludes the sug- 
gestion that "a lump surn," equal to the interest for the entire period 
demandéd, was contemplated. It is manifest that the purpose of the 
extension was to enable complainant to eut and remove the timber, and 
when this was done bis right or license to go upon the land determined, 
except so far as certain easements granted in fee enlarged it. It may 
bé that owners of timber lands bave by thèse contracts either made, or 
vmconsciously been drawn into making, hard and inéquitable bargains, 
granting exclusive rights and imposing heavy burdens upon their lands 
for long periods of time. The courts cannot, by strained construction, 
def eat the opération of the words used, or deprive the grantees of the 
rights conferred. An examination of the numerous décisions of the 
courts, with some exceptions, discloses an appréciation of thé practicaî 
difficulties presented by them and the hardship imposed by their en- 
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forcement. But for the controlling authority of decided cases, I should 
find difficulty in imposing such burdens upon large and valuable tracts 
of land, upon unilatéral contracts — when only one of the parties is 
bound, the other being permitted to abandon the contract and repudi- 
ate its obligations at its pleasure. I hâve been impressed with the lan- 
guage used by the eminently wise and learned late Chief Justice of Vir- 
ginia iii Young V. Camp Mfg. Co., 110 Va. 678, 66 S. E. 843. I am 
constrained to conclude that upon the authority of decided cases the 
notice complied with the terms of the contract. 

[5] This leaves open the question whether the time required — 15 
years — was reasonable. This is a question of fact, to be decided upon 
testimony disclosing the conditions which should be taken into consid- 
ération in fixing a reasonable time to eut and remove the timber. I 
heard the witnesses orally. It is necessarily difficult for a court, having 
no other knowledge or information in regard to the conditions by which 
it must be guided, in respect to which the testimony is conflicting, more 
or less colored, by the relation which the witnesses bear to the parties 
and the subject-matter, to reach a very satisfactory conclusion. When 
the judge undertakes to put himself in the place of the parties to the 
contract at the date of the transaction, and from the viewpoint thus ob- 
tained say what they intended — that is, what both understood, what 
the owner of the land thought he was granting, the extent to which, 
in point of time, he was disabling himself from clearing his lands or 
bringing them under cultivation — he finds it difficult to see his way 
clearly. Courts hâve been impressed with the hardship worked by spe- 
cifically enforcing thèse executory extension clauses of timber con- 
tracts, resulting in conflicting décisions. While there is much différence 
of opinion in the testimony of the witnesses, and it is largely a matter 
of opinion as to what constitutes reasonable time to eut and remove the 
timber on the lands included in the bill, I conclude that, in view of the 
size of the tracts and the situation of the parties, 15 years is not an 
unreasonable time within which to eut and remove the timber. 

[6] Défendant insists that the only ground upon which complainant 
învokes the équitable jurisdiction of the court is found in the allégation 
that, unless relief is granted by injunction, it would be compelled to re- 
sort to a large number or multiplicity of actions at law for protection 
of its rights, and that the bill cannot be maintained until its légal title 
has been established in an action at law ; that it must be adjudged that 
complainant has the légal title to the timber. It is argued that, al- 
though the évidence may show other grounds for équitable relief, com- 
plainant having relied upon the allégation that unless relief be granted, 
it will be driven to a multiplicity of actions, it is confined to that ground 
for relief. It may be conceded that a court of equity will not enjoin 
a trespass, except pendente lite, unless plaintifï has established its légal 
title to the property in an action at law. The basis of équitable juris- 
diction in such as the instant case is found in the inadequacy of the 
remedy at law. A claim to the légal title to a tract of land of which 
défendant is in possession must be asserted and established in a pos- 
sessory action at law or an action of trespass — this is elementary. If 
défendant is not in possession, a court of equity will entertain a bill 
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to remove a cloud from or quiet title, and, if necessary, eflfectuate its 
decree by a permanent injunction. 

Hère, however, complainant does not daim to own, or be entitled to 
possession of , the land upon which the timber is standing and growing. 
He allèges title to the timber, with a license, supported by a valuable 
considération, to enter upon the land owned by, and in the possession 
of, défendant, for the purpose of cutting and renioving its timber. The 
claim may be likened to an easement or a right of way. The refusai of 
défendant to permit it to enjoy the Hcense or easement deprives com- 
plainant of the use of its property. It is manifest that in an action at 
law the remedy for the déniai of this right would be inadéquate. If 
complainant undertook to enter upon the land and was forcibly resist- 
ed, a judgment for damages for the assault upon its employés would 
be of no value in securing the enjoyment of the right to eut and re- 
move the timber. The case presented upon the bill and évidence would 
seem to come within the class described by Prof. Pomeroy, 1 Eq. 250 
(3d Ed.) : 

"The very objeet of preventlng a multiplicity of suits assumes that there 
are relations between the parties eut of which other litigations of some form 
might arlse. But thls prior exlstlng cause of action, this oxisting right to 
some relief of the plaintifC, need not be équitable in its nature. Indeed, in 
the great majority of cases in which the .lurisdiction has been exercised, the 
plalntifC's existing cause of action and remédiai right were légal; and it is 
because the only légal remedy which he could obtain was clearly inadéquate to 
meet the demands of justice, partly from its own inhérent iraperfect nature, 
and from its requiring a number of slmultaneous or successive actions at law, 
that a court of equlty isi compétent to assume or exercise its jurisdietion. It 
follows, as a neeessarj' conséquence, and this point is one of great importance 
to an accurate conception of the whole doctrine, that the existing légal relief 
to which plaintiff, who invoK-eaf the aid of equity, is already entitled, need not 
be of the same kind which he demands and oWains from a court of equity; on 
the contrary, it may be, and often Is, an entirely différent species of remedy." 

Complainant, after setting out its title to the timber, and the tender 
of the interest on the purchasé price, and refusai by défendant to accept 
it, allégés that on September 10, 1917, it sent its employés upon one of 
the tracts upon which the timber had been conveyed, known as and re- 
ferred to in the deeds as the "Blue House" tract, for the purpose of — 

"clearing out a right of way for the location and construction of a tram road 
to be nsed in connection with the cutting and renioving of the said timber from 
the said tract of land, and ail the other tracts of land hereinbefore mentioned 
and described, and for the purpose of doiiig other worlt prcparatory to the 
cutting and renioving of the said timber from the said lands and in the 
proper and légitima te prosecution and exercise of its rights; that the de- 
fendant, in wlllful and wanton violation of the complalnant's rights as herein- 
before set forth, and with intent to hinder, delay, harass, and impede the 
complainant in the exercise of its said rights, forbade complainant's agents 
and servants from entering upon the said lands for the pui-poses aforesald," 
etc. ; "that défendant thereupon, instituted a suit against complainant in the 
United States court, alleging that he had snffered actual damage on accoiint 
of said entry and trespass in the sum of ?500, and demanding viudictive dam- 
age in the sum of $50,000." 

A copy of the complaint in the action at law is attached to the bill. 

Défendant admits complainant's allégations of fact, but allèges that 

complainant's employés eut trees outside of the right of way to which 
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he conceded complainant was entitled, and denied that "he has inter- 
fered, or has any intention of interfering, with the complainant in the 
lawful use of its permanent rights of way," etc. ; that the tenders of 
interest, as the basis for its demand for an extension of the time for 
cutting and removing the timber, were not made within the time fîxed 
by the contract, and that the time demanded was unreasonable. It is 
clear that the détermination of this action would not settle the rights of 
the parties. 

It is thus made apparent that the settlement of the controversy in 
this suit is dépendent upon the solution of two questions : Was the ten- 
der made in apt time ? This dépends upon the construction of the lan- 
guage in the deed. Was the time demanded unreasonable? This is a 
question of fact. The timber in controversy is upon 11 tracts of land, 
aggregating many thousand acres, ail belonging to défendant. Corn- 
plainant's claim is based upon the same essential facts in respect to each 
tract. 

Complainant's title to the timber is of no value unless it is permitted, 
or its right secured, to go upon the land for the purpose of cutting and 
removing it. No judgment, or number of judgments, in actions at law, 
would secure that right or its enjoyment. 

While the gênerai principle invoked by défendant in his attack upon 
the équitable jurisdiction of the court is conceded, as said by Prof. 
Pomeroy, "the rule is one of expediency and policy, rather than an es- 
sential condition and basis of équitable jurisdiction." Section 252. 

In Kilbourn v. Sunderland, 130 U. S. 514, 9 Sup. Ct. 596, 32 L. Ed. 
1005, Chief Ju.stice Fuller said: 

"The jurisdiction in equity attaches unless the légal remedy, both in re- 
spect to the final relief and tlîe mode of obtaining it, Is as efficient as the renie- 
dy which equity would confer under the same eircumstanees." 

In Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 h- Ed. 82, it 
is said : 

"Under section 723 of the Rovised Statutes [Corap. St. 1&16, § 1244], the 
remedy at hiw, in order to exclude equity, inust I>e as practical and as elfi- 
cient to the ends of justice and its prompt administration as the remedv in 
equity." Walla Walla v. W. W. Waler Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. 
Ed. 341. 

In Wylie v. Coxe, 15 How. 415, 14 L. Ed. 753, it is said : 

"There may he a lepral reme<ly, and yet, If a more complète remedy can be 
had in ehancery, it is a sufTicient gvound for jurisdiction." 

In Crown Orchard Co. v. Dennis, 229 Fed. 657, 144 C. C. A. 62, it 
was held, upon similar facts, that plaintiff was entitled to a permanent 
injunction. 

The State courts hâve taken jurisdiction on the equity side of their 
dockets in cases involving the rights of grantees of timber, with rights 
of way, upon similar state of facts. If complainant is entitled to the 
extension of time to eut and remove the timber, its title thereto has 
not determined or reverted to the défendant. It is manifest that its 
rights cannot be adequately enforced in an action or a séries of actions 
at law. 

253 F.— 62 
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Without further discussion, I will sign a decree enjoining défendant 
from preventing or interf ering with complainant's employés and agents 
ciitting and removing the timber in accordance with the terms of the 
deeds set forth in the bill. The défendant will pay the cost. 



UNITED STATES v. BINDER. 

(District Court,. E. D. New York. June 22, 1918.) 

Wab ®=94 — Offenses — Vioiation op Espionage Act. 

The publication of a book challenglng the sincerlty of the alms of the 
United States In entering war, and of a nature ealculated to arouse dis- 
satisfaction and Induce opposition to its continuance by falsely stating 
that this country entered war to save Englaud from defeat and to aid 
munition manufacturers, etc., held to violate Esplonage Act, § 3, denounc- 
Ing the wlllful making of false statements with intent to Interfère with 
mllltary opérations, to cause insubordination or to obstruct the recruiting 
or enlistment service. 

Stephen Binder was indicted for violation of Espionage Act, § 3, 
for making false statements with intent to interfère with the opér- 
ation or success of the military or naval forces, etc. On, demurrer to 
the indictment. Demurrer overruled. 

GARVIN, District Judge. The défendant has been indicted upon 
three counts, each of which charges him with violation of section 3 
of the act of Congress vi^hich went into effect June 15, 1917, known as 
the Espionage Act. This, section is as follows: 

Whoever, when the United States Is at war, shall wilfully make or convey 
false reports or false statements with Intent to interfère with the opération 
or success of the military or naval forces of the United States or to promote 
the success of its enemies, and whoever, when the United States is at war, shall 
wilfully cause or attempt to cause insubordination, disloyalty, mutiny, or 
refusai of duty, in the mllltary or naval forces of the United States, or shall 
\Yilfully obstruct the recruiting or enlistment service of the United States, to 
tiie Injury of the service or of the United States, shall be punlshed by a fine of 
not more than $10,000 or imprisonment for not more thau twenty years, or 
both. 40 Stat. 210, c. .30. 

It is to be observed that three offenses are designated : (a) Will- 
fuUy making or conveying false reports or false statements, with the 
intent specified ; (b) willfully causing or attempting to cause insubordi- 
nation, etc. ; (c) willfully obstructing the recruiting or enlistment serv- 
ice, etc. 

The first count charges the défendant with a violation of the sec- 
ond offense above set forth, and the second and third counts charge 
him with two separate violations of the first part of the section. The 
défendant has demurred to each of the counts ôf the indictment. 
The questions involved are whéther or not the book entitled "Light 
and Truth" contains false statements which are of a character thàt 
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UNITED STATES V. BINDEK 979 

would naturally cause insubordination, disloyalty, mutiny, or refusai 
of duty in the military forces of the United States, and whether or 
not it contains statements, true or false, which would hâve such an 
effect. 

It seems to me entirely unnecessary to discuss the matter at any 
great length. The first paragraph of the préface reàds as foUows: 

At a time when freedou] of sî)eeeh Is slleneed, the right of free Americans to 
criticize their govemnient abridged, and this country practlcally ruled by 
Knglish lords, great capitalists, and a liandful of autocrats, this book was 
wrltteii and publif^hed as a défiance to our government's misrule ànd as the 
lx)ld assertion of the injustice of Ameriea's entrance into the world's war. 

On page 1 1 appears this : 

To call it a war for American rights would be convlncing if we had not 
submitted before the German violations to the English violations of our rights. 
No, the cause was deeper ; it was to help England — to save her and her 
allies from defeat under the pretext that we commence war for American 
rights. It was the response to the call for help across the sea, the urgent 
plea of Anglo-Saxon blood to Anglo-Saxon blood in the New World in the 
gravest hour of Eiigland's national péril. It was to bolster up the dwindling 
hopes of big American financiers who had great fortunes at stake in the war 
gamble on England's side. 

On page 28 appears: 

Now remains the third and last means to conquer Germany, namely, by força 
of arms. To gain a clean victory over the German nation as she is arrayed 
would, however, mean the désolation of Europe, which would exceed human 
Imagination, while the bitter sorrows and mourning of beloved ones would 
visit thousands of American familles. Death and its attendant miseries are 
lurking on the thresholds of American homes, whose boys are told to fight 
for liberty over 3,000 miles from thelr own country and to défend their hérit- 
age In another part of the world. 

Beginning at page 160 appears : 

Many prominent dtizens of German ancestry hâve been strong advocates 
for conscription, they having been mlsletl by the promises of war-ready press 
of the advantages which the country and the young men should dérive from 
compulsory military service. Now, they understand to what conséquences the 
adoption of mllitarism in the United States leads when, after the country bas 
been tumed into a military camp, the power of American manhood is not at 
ail to be used for the défense of America, but to be sent 3,000 miles away to 
a stiiiggle in Europe in which we hâve less Interest or could hâve been less 
Interested than HoUand or the Scandinavlan countriés, which took a wiser 
road than we did, and it may consequently seem foolish how anybody could be 
led so far astray from real democracy as to advocate conscription for which 
there is less need in the United States than In any other place in the world. 

Many American youths who will hâve to travel to the battle flelds of France 
may ask themselves if, to défend their home and native land, it is necessary 
to make that long joumey and to be ready to lay down their lives in at- 
tacklng an enemy which never had any intention of attacking or invading the 
United States. The young soldiers of German extraction may hâve one more 
sting added to this, namely, the prospect of kllling their own people, the anni- 
hilation of that flesh and blood from which they came. Their fathers at 
home may also ponder over this question and accuse themselves of being partly 
responsible for this by their indifférence in the lawmaking ol the United 
States. Perhaps they voted at élection, but that was the furthest they 
went. They did not write to their Congressman or speak to hlm, They dld 
not organize.and instruct their fellow cltizens to oppose laws which are a 
menace to the freedom of America. 
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When their boys were conscripted to fight tlieir kiusmen across the seas, 
the German-American fathers knew that this wàs no war of self-defense, but 
they could not resist fate and cannot now resist the authority after thelr rep- 
résentatives having puUed their caps over thelr eyes and betrayed and 
sold them. 

On page 256 appears : 

That sniall group of Senators and Congressmen who opposed war Is the 
b«st proof that the majority, in votiiig for the war, was carrylng eut the 
wlshes of the munition makers. money arlstocrats, and polltical autocrats. 
Some of them, tlie so-called larger , uia.lorlty of tlie conservatlves, were in 
possession of war babies (stocks and bonds of war industries with their 
paying of dividends largeiy depending on the continuation of the war), others 
were related to munition and powder manufacturers or were themselves rlch 
and had attalned their office more by tlieir money power thàn by intelli- 
gence, whlle the sinall group of more radically inclined représentatives who 
opposed war were mostly poor men kuown for their leadership in Gongress and 
Senate and their past records of defending the cause of the masses of the 
American people Instead of selling them to the interests of big capital. Mr. 
Kltchin, the floor leader of Gongress, declared in his celebrated speech before 
the votes were taken for or against this issue that before lais God and hls 
conscience he never could vote for war. 

If those autocrats who always are ready to remlnd the people of our 
demoeracy had beon willing to prove to the world the existence of the advanced 
American démocratie splrit, they would hâve had the finest opportunity to 
leave the final say as to for or against war to a référendum of the American 
people, whlch they refused because they knew the majority could see the issue 
clear enough and would vote "no." Just as now free speech must be suppressed 
because truth is too dangerous to our présent administration, so had the déci- 
sion on the war of ail the American people through a référendum to be sùp- 
pressed because the money plutocrats and thelr political autocratie henchmen 
feared their attempt might be foiled at the last hour by the wlU of the people. 

On page 267: 

Kut we shall flrst hâve to abandon the deceiving phrase that It was a war 
for justice and right, and to establish flrmly in the minds of the présent and 
of the sueceeding générations that it was waged, as stated in the first ehapter, 
in order to save the financial structure of the money kings, to continue the 
blood profits of the munition traffickers, and to save our Anglo-Saxon over- 
lords under whose splrtual ban our government has always been a partial 
supporter of England's cause throughout the Wllson régime. 

By the unification during this war of the big business interests of America 
with the cause of the allies the American people are at présent compelled to 
sacrifice blood and money in the world's war for the continuance and main- 
tenance of the dietatorship of a conibiued clique of great financial captains of 
industry and thelr autocratie assistiug politicians who are ruling the great 
people of tlie United States. 

While thèse are some of the most extrême passages, the entire 
book is evidently intended to arouse dissatisfaction with the war and 
to induce readers to oppose its continuance. The authorities amply 
justify my conclusion that no such publication can be allowed, and 
the contention that the sentiments contained in it are mère expres- 
sions of opinion, which as such may be lawfully written and circu- 
lated, irrespective of the effect they may hâve in influencing our peo- 
ple to withdraw their support from the military and naval opéra- 
tions of the government at this critical time in the nation's history, 
cannot be sustained. United States v. Pierce et al. (U. S. D. C, N. 
D. of N. Y.) Department of Justice Bulletin No. 15, 245 Fed. 878. 
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United States v. Krafft (U. S. D. C, D. of N. J.) Department 
of Justice Bulletin No. 6 (for Circuit Court of Appeals opinion, sec 

249 Fed. 919, C. C. A. ) ; Masses Publishing Co. v. Patten, 

246 Fed. 24, 158 C. C. A. 250, L. R. A. 1918C, 79, Ann. Cas. 1918B, 
999 ; United States v. Gneiser et al. (U. S. D. C, N. D. of W. Va.) 
Department of Justice Bulletin No. 71. 
The demurrer is overruled. 



In re GROWE CONST. CO. 
Ci:)istrict Court, N. D. New York. December 7, 1918.) 

1. Bankuuptcy iS=22.'î — Spécial Mastbh — Fées. 

Where tlie parties to a réclamation proeeeding, by cousent referred to 
the référée as a spécial uiaster, orall.v agreert that the .snece.ssfiH party 
sliould pay the master's fee, etc., held, as the niattor was iiot oiie de- 
volviiig on the référée by virtue of bis oiflce, that he could collect only 
the coni])eiisation provlded for by the court rules ; there being no stipu- 
lation ais therein ])rovided for increased compensation. 

2. Ba.\kruptcy ©=22 — Rules — Change Nunc Pro Tunc. 

The rule of court fixing tbe fées in case of référence to the référée as a 
spécial uiaster cainiot be changcd nunc pro tune, after référence, so as to 
albnv hiin greater fées. 

In Bankruptcy. In the matter of the Growe Construction Company, 
bankrupt. On motion by the Truscon Steel Company to compel the 
spécial master in a réclamation proeeeding to file his report, without 
being paid his compensation, etc. Spécial master ordered to file his re- 
port oh payment of specified amounts. 

This is a motion by the Truscon Steel Company, represented by Rie- 
gelman & Bach, its attorneys on this motion, to compel Hon. Edwin A. 
King, spécial master in a réclamation proeeeding in this court, to file 
his report in a réclamation proeeeding, which is in favor of the said 
Truscon Steel Company, without being paid his compensation as such 
spécial master, and without being paid his disbursements, $60, paid to 
stenographer by said spécial master for taking and transcribing the tes- 
timony in the said case. 

Riegelman & Bach, of New York City, for Truscon Steel Co. 
Arthur S. Golden, of Schenectady, N. Y., for Vrooman. 
Geo. J. Hatt, 2d, of Albany, N. Y., for Savage. 

RAY, District Judge. May 9, 1917, the Truscon Steel Company, 
then Trnssed Concrète Steel Company, by one T. P. Tillott, Esq., its 
attorney, Wm. C. Vrooman, by A. S. Golden, his attorney, and B. Jer- 
main Savage, trustée in bankruptcy, by Geo. J. Hatt, 2d, Esq., his at- 
torney, of their own initiative, entered into a stipulation in writing that 
the matter of the claim of said Trussed Concrète Steel Company, now 
Truscon Steel Company, to certain property of the value of $2,024.90, 
and in the hands of the above-named adverse claimants, Vrooman and 
Savage, be referred to Hon. Edwin A. King as spécial master, to hear, 
try, and détermine. Pursuant to such written stipulation this court 
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made an order, which was duly entered, so referring the mattèr. T. R. 
Tillott, of Schenectady, N. Y., was then the attorney for said Trussed 
Concrète Steel Company, claiinant, now Truscon Steel Company, and 
still is the attorney of record, but takes no part in this controversy. 

[1,2] The said Trussed Concrète Steel Company, now Truscon 
Steel Company, brought the matter on for a hearing before the said 
spécial master, and at the time fixed therefor, and before the présenta- 
tion of the évidence was cornmenced, as is shown by the sworn an- 
swers by Vrooman and of the trustée in bankruptcy, Mr. Savage, an 
oral agreement was made between said Tillott and said Golden and 
said George J. Hatt, 2d, who represented the trustée, as to the pay- 
ment of the fées, etc., of said spécial master, and it was then and there 
agreed by and between the said attorneys in the présence of the spécial 
master that his fées and expenses sliould be paid by the party to whom 
shall be awarded the title and possession of the property in dispute. 
It appears that the spécial master did not require this agreement to be 
reduced to writing ; he relying, undoubtedly, on what was regarded a:; 
a gentleman's agreement. Several hearings were had, several wit- 
nesses sworn, and much time and labor expended, and the spécial mas- 
ter paid $60 to a stenographer for taking and transcribing the évidence 
and drawing his report. The spécial master worked 17 days, and, hav- 
ing examined the évidence, etc., and drawn his report in favor of the 
Truscon Steel Company, pursuant to said agreement, and evidently 
relying on same and the good faith of said attorneys, notified the said 
T. R. Tillott, attorney of record, then as now, for said Truscon Steel 
Company, that he had made his décision ;n its favor, and also the 
amount of his fées or charges and expenses as being $170 for his serv- 
ices, 17 days at $10 per day, and $60 paid stenographer — in ail, $230. 
Mr. Tillott promised and agreed to pay Mr. Kmg^hese charges, or 
that his client would, and that a check would be sent shortly. Instead 
of paying as agreed, the claimant has employed other attorneys and 
makes this motion. 

On the faith of the agreement, Mr. King, as spécial master, accept- 
ed the référence and performed the service, and necessarily made the 
disbursement. The charge is reasonable. Mr. King is a most excel- 
lent lawyer, of high standing, long expérience, and exceptionally well 
versed in the law relating to bankruptcy and such questions as were 
involved hère. His integrity has never been questioned. This was not 
a matter which it was his duty to hear and détermine. The parties se- 
lected him as spécial master to hear and détermine the matter, because 
of his superior qualifications. The référence was not suggested by 
the court. The référence was a saving to the parties, as it made at- 
tendance at court at inconvénient times and places unnecessary. 

If the successful claimant had paid the spécial master, who perform- 
ed the service and earrîed the money and incurred the expense of ste- 
nographer, the amount so paid, i£ ordered by this court, cpuld be made 
a taxable item against the other claimants to the property in question ; 
but it takes the position it should hâve the fruits of the spécial master's 
labor and expense incurred, and that Mr. King shall go unrecompensed 
unless he can get his fées and expenses from the bankrupt estate. Eyi- 
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dently in this effort to violate or disregard the agreement made by 
Mr. Tillott it will incur as much expansé as the spécial master's charg- 
es, or more expense than the amount of the spécial master's compen- 
sation demanded. 

There is a rule of this court in force (rule 30) which provides that 
issues under ruies 8 and 1 1 are to be ref erred to the référée as spécial 
master, and that he shall receive $5 per day for each day actually 
spent in hearing such référence and in preparing his report. Those is- 
sues, mentioned in rules 8 and 11, relate to adjudication, discharges, 
and composition, and such compensation is chargeable in the first in- 
stance to the party opposing. The same rule contains this provision : 

"In other cases, where matters are referred to the référée as a spécial 
master requiring services not devolving upon him, by virtue of liis office 
Ireferee]" — and sucli is tlils case — "he shall receive a lllte compensation, 
whleh shall be chargeable in the flrst instance on the party bringlng on the 
référence and shall be paid by the party ultimately def eated in such référence. 
Should such référence in the cases last referred to be unusually diffieult or 
extraordinary, a higher rate of compensation may be paid if stipulated by 
both parties and sanctioned. by the judge." 

This rule of this court was prepared and adopted by Judge A. C. 
Coxe in 1898, and the compensation then deemed proper has not been 
increased to keep pace with the increased cost of living, etc. In this 
case "a higher rate of compensation" than $5 per day was not "stipu- 
lated by both parties," although the fair inference from the agreement 
is that the parties expected to pay such reasonable charges as the spé- 
cial master should make and demand. As this rule has not been 
amended or changed, this court cannot change it nunc pro tune. It 
will resuit in the spécial master being compelled to accept as a con- 
dition of filing his report a small and insufficient compensation for ar- 
duous and valuable service, of which the successful claimant will reap 
the benefit, if the report is confirmed by this court. The référence pro- 
vided for a review by this court. I see no way at this time to protect 
the spécial master, and the order will be that he file his report with the 
clerk on receiving from the successful claimant, Truscon Steel Com- 
pany, formerly Trussed Concrète Steel Company, the sum of $145, 
made up of $60, the amount paid the stenographer, and $85, for 17 
days' work in the case as spécial master at $5 per day, and for serv- 
ices not devolving on him by virtue of hisofïïce as référée; it appear- 
ing that the bankruptcy case is one referable to him, and which was re- 
ferred to him in due course as référée in bankruptcy for the perform- 
ance of such services therein as devolved upon him by virtue of that 
office, but of which thèse in question hère formed no part. 

In thèse matters of référence to a spécial master, care should be 
taken to hâve prepared and filed a written stipulation, which should 
specify the fées, and this should b€ submitted to the judge for ap- 
proval or disapproval in advance. 
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Ex parte FRONKLIN. 

(■District Court, N. D. MississipiJl. Nijvember 11, 1918.) 

1. WAR <S=11 E'NEHY ALIEXS— INÏEBNMENT — PllESIDENTIAL DISCRETION. 

Tlie courts cannot review tlie discrétion vested in the Président by Rev. 
St. g 4(X)7 (Uomp. St. 1U1(J, § 7615), to détermine ttie manner and degree of 
restraint to vvliich alieii enemiea sliall be subjected. 

2. -WaR <S=3ll — INTEKNMENT OF ALIEN EnEMIES WVIDENCE. 

Evidence held to show that petitioner wus an unnuturalized Gernian, 
and so nilglit be taken into custody, under presideiitlal warrant issuea 
uuder Rev. St. § 4CKi7 (Comp. St. 191ti, § 7615), as an enemy alien. 

At L,aw. Pétition by Willis Fronklin for a writ of habeas corpus to 
the United States marshal for the Northern district of Mississippi. 
Writ denied. 

D. A. Scott and E. M. Yerger, both of Clarksdale, Miss., for peti- 
tioner. 

W. S. Hill, U. S. Dist. Atty., of Greenwood, Miss., and J. Lake 
Roberson, Asst. U. S. Dist. Atty., of Clarksdale, Miss., for the United 
States. 

HOLMES, District Judge. The petitioner avers that he is a citi- 
zen of the United States and is unlawfully restrained of his liberty by 
the United States marshal for the Northern district of Mississippi. 

The proof shows that the petitioner is held in custody by the mar- 
shal by virtue of an order of the Président of the United States, is- 
sued under Régulation No. 12 of the President's proclamation of April 
6, 1917, promuigated in pursuance of section 4067 of the Revised Stat- 
utes (Comp. St. 1916, §' 7615), which order commands the marshal to 
detain at the usual place of confinement in his district, or, if such usual 
place be net suitable, at such other place as may, in his discrétion, seem 
hygienic and safe, the petitioner, one Willis Fronklin, on the ground 
that his présence at large in this district "is a danger to the public peace 
and safety of the United States." The order also reads : "Such per- 
son is to be detained until the further order of the Président." 

[1, 2] Under said section 4067 the discrétion is vested in the Prési- 
dent to détermine the manner and degree of restraint to which alien 
enem'es shail be subjected. I hâve excluded ail évidence of any acts 
or utterances with référence to the loyalty of petitioner, because I 
think the only question for détermination on this hearing is whether he 
is a citizen of the United States or is a German alien enemy. 

The petitioner has lived in Mississippi for about 15 years, during 
which time, up to the very time of his arrest, he has stated repeatedly 
that he was born in Hamburg, Germany. He told witnesses that he 
came to this country f rom Germany when he was about 4 years of âge, 
that he remembered crossing a large body of water, and that his broth- 
er died on the way over and was buried at sea. He asked his wife, 
when he proposed matrimony, whether she had any objections to mar- 
rying a German. He is shown to hâve had a marked German accent 

@=iFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



MEMORANDUM DECISIONS 985 

when he first came to Mississippi. Taking the stand in his own behalf, 
he now daims that thèse statements were made by him to conceal his 
obscure parentage ; that as a matter of fact he was born in the Unit- 
ed States and raised by gypsies. He does not claim to hâve been nat- 
uraUzed. 

From the évidence as a whole, I am convinced that the petitioner was 
born in Hamburg, Germany, and is a German alien enemy. Under sec- 
tion 4067, Revised Statutes, the Président has determined that the pe- 
titioner (who is shown by the proof to be a German ahen enemy) 
should be restrained or interned. I do not think this action of the 
Président, exercised in the manner provided by law, is subject to re- 
view by the courts. 

The petitioner will therefore be remanded to the custody of the 
marshal. 



MEMORANDUM DECISIONS, 



AUGUSTINE V. T'NITEI) STATKS. (Circuit Court of AppesiLs. Eighfh Cir- 
cuit. October 28, 1918.) Xo. O.'iO.ô. In Errer to tlie District Court of the 
TJnited States for the District of .Vclirasl^a. Fvanlv M. Tyrrell and J. H. 
Wallver, botli of Lincoln, Nel)., for plaintifï in error. T. S. Allen, U. S. Atty., 
of IJncoln, Neb. 

l'ER CÎJKIAM. Cause docketcd, and writ of error disnilssed, on motion of 
défendant in error, under rule 16 (188 Fed. xi, ICO C. C. A. xi) without costs to 
eitlier party in this court. 



BILBY V. BRKiHAM. (Circuit Court of Appeals, Eislith Circuit. May 6, 
1918.) No. 4!)i;{. Appeal froni the District Court of the United States for 
the Eastem District of Oklahoma. W. (). Rittenhouse and H. M. Brown, 
both of Wagoner, Okl., for a])pellant. David A. Kline, of Muskogee, Okl., 
for appellee. 

PEU CURIAM. Appeal dlsmissed, with costg, on motion of appellee, for 
failure of appellant to file bilef. 



BOND et al. v. HUME. (Circuit Court of Appeals, Fifth Circuit. Novem- 
ber 21, 1918.) No. 2309. In Error from the District Court of the TJnited 
States for the Western District of Texas, AiLstin Division ; Thomas S. Maxey. 
Judge. Action by Allan Bond and anothcr against J. L. Hume. Judjonent 
for défendant, and plaiiitiffs bring error. Reversed. See 243 U. S. 15, 37 
Sup. et. rsê, 61 L. Ed. 565. W. D. Caldwell, of Austin, Tex., for plaintlffs in 
error. Frederick O. Von Rosenberg, of Austin, Tex., for défendant In error. 
Before WALKER and BATTS, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. After submi.ssi()n of this c-ause, a question was certifled by 
us to the Suprême Court, as to the applicabllity of an Act of the Législa- 
ture of Texas, known as the "Bucket Shop Law" (Rev. Crlm. Stats. 1911, c. 
3, art. 538 et seq.), to a contract for the sale and future delivery of cotton, 
piade and to be performed in the state of New York, and in accordance wlth 
the ruies of thé New York Exchange. The District Court had held that 
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plaintifÇs' (plaiiltiffs in error's) first amended pétition dld not set out a causo 
of action, because the contract sought to be enforced by it was unenforceable, 
beeause it was In conflict with the public pollcy of the state of Texas, evl- 
denced by that aet, and had rendered judgment dismisslng the pétition, 
upon demurrer sustained. It was from this judgment that the writ of error 
was taken to this court. The Suprême Court held that the cause of action 
asserted in the pétition, accepting the avernients of the pétition as true, was 
susceptible of enforcement in the courts of Texas and in courts of tho 
United States in that state. Bond v. Hume, 243 U. S. 15, 31 Sup. Ct. 366, 61 
L. EM. 565. This détermination results in the reversai of the judgment of 
the District Court. The judgment of the District Court is accordingly re- 
versed, and the cause remanded to the District Court, for further proceedings 
in conformity with the opinion of the Suprême Court Eeversed and re- 
manded. 



BRXAN V. AKNOLD. (Circuit Court of Appeals, Eighth Circuit. July 29, 
1918.) No. 5220. Appeal from the District Court of the United States for the 
District of Colorado. R. R. Riley and George B. Gould, both of Colorado 
Sprlngs, Colc, and J. E. Robinson, of Denver, Colo., for appellant. William 
C. Robinson, of Colorado Sprlngs, Colo., for appellee. 

PER CURIAM. Appéal dismissed, at costs of appellant, per stipulation of 
parties. 



OHARLEY V. UNITED STATES. (Circuit Court of Appeals, Eighth ar- 
cuit. August 12, 1918.) No. 5233. In Brror to the District Court of tho 
United States for the District of New Mexico. Frank J. Lavan and Catron & 
Catron, ail of Santa Fê, N. M., for plalntiff In error. S. Burkhart, U. S. 
Atty., of Albuquerque, N. M. 

PER CURIAM. Cause docketed, and writ of error dismissed, on motion 
of défendant in error, under rule 16 (188 Fed. xi, 109 O. C. A. xi), without 
costs to either party in this court. 



CITY OF PRE SCOTT, ARK., v. TOI^ND et al. (Circuit Court of Appeals, 
Eighth Circuit. May 24, 1918.) No. 4893. In Error to the District Court 
of the United States for the Western District of Arkansas. Thomas C. 
McRae, '«milam V. Tompkins, D. E. McRae, and Chas. H. Tompkins, ail of 
Prescott, Ark., for plaintlfC In error. W. B. Hemingway, George B. Rose, D- 
H. Cantrell, J. F. Loughborough, and Vincent M. Miles, ail of Llttle Rock,^ 
Ark., for défendants in error. 

PER CURIAM, Judgment of District Court reversed, without costs to 
either party in this court, and remanded, with instructions to render judg- 
ment for plaintifCs below, etc., per stipulation of parties. 



DE GREE V. HINCHMAN. (Circuit Court of Appeals, Nlnth Circuit. 
October 30, 1918.) No. 3202. In Error to the District Court of the United' 
States for the District of Alaska, Division No. 1. J. H. Cobb, of JUneau,- 
Alaska, for plaintif! in error. Cheney & Ziegler, of Juneau, Alaska, for de- 
fendant in error. 

PER CURIAM. Motion of counsel for défendant in error for dlsmissal of 
writ of error, for noncompliance by plalntiff in error with provisions of mies 
23 and 24 of the rules of practice of this court (231 Fed. v, vi, 144 O. O. À^ 
V, vi), granted, and writ of error dismissed. 
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DODSON V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 29, 1918.) No. 5171. In Error to the District Court of tlie United States 
for the Eastern District of Oklalioma. J. I. Howard, of Oklahoma City, 
Okl., for plaintiff in eri'or. W. P. McGinnis, U. S. Atty., and O. W. Miller, Sp. 
Asst. U. S. Atty., botli of Muskogee, Okl. 

PER CURIAM. Cause doeketed, and writ of error dlsmlssed, wlthout 
costs to elther party in tbis court, for want of prosecution, on motion of 
défendant in error. 



DU BOIS EUECTRIC CD. v. PANCOAST'S ADM'R. (Circuit Court of Ap- 
peals, Third Circuit. November 27, 1918.) No. 2371. In Error to the District 
CJourt of the United States for the Western District of Pennsylvania ; W. H. 
Seward Thomson, .Tudge. Action by the Fidelity Title & Trust Company, 
administrator of the estate of V. W. Pancoast, against the Du Bois Electric 
Company. There was judgment for plaintiff, and défendant brings error. 
Kevei-sed. W. C. Miller, of Clearfield, Pa., for plaintiff in error. M. W. 
Acheson, of Pittsburgli, Pa., for défendant in error. Before BUFFINGTON, 
McPHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. Tlie principal faets of this case will be found in the opinion 
delivered on the former writ of error. Du Bois Electric Co. v. Fidelity 
Title & Trust Co., 238 Fed. 129, 151 C. C. A. 205, L. R. A. 1917C, 907. 
We there decided that the only ground for holding the Electric Company 
llable for the injury to Pancoast "would be a eontinuing duty resting on 
the Company so to maintain the banner that persons on the street should 
not be endangered." On the trial now under review some évidence was 
offered on this question, and the verdict mnst be based on a finding that 
the Company had undertaken the duty of maintenance, as well as the duty of 
hanging the banner and taking it down. In our opinion, the only testimony in 
support of such a flndlng was too meager and too vague to justify the verdict, 
and the trial judge should therefore hâve glven instructions in favor of the 
défendant. The judgment Is reversed. 



FEDERAL LAND & SEOURITIES CO. v. DUCLOS. (Circuit Court of Ap- 
peals, Eighth Circuit. September 3, 1918.) No. 5085. In Error to the District 
Court of the United States for the District of Wyomiug. William B. Ross 
and Ray E. Lee, both of Cheyenne, Wyo., for plaintiff in error. Matthew 
Gering, of Plattsmouth, Neb., and Albert D. Walton, of Cheyenne, Wyo., for 
défendant in error. 

PER CURIAM. Writ of error dlsmlssed, with costs, for failure to print 
record and file briefs. 



FERRIOT y. ATLANTIC, W. & N. R. CO. et al. (Circuit Court of Appeals, 
Fifth Circuit. November 6, 1918.) No. 3244. Appeal from the District Court 
of the United States for the Southern District of Georgia ; Emory Speer, 
Judge. Suit by Henry C. Ferriot against the Atlantic, Waycross & Northern 
Railroad Company and another. From a decree dismissing the blll, com- 
plainant appeals. Afflrmed. WInfleld P. Jones, of Atlanta, Ga., and Ar- 
thur H. Browne, and Sam A. Montgoiiiery, both of New Orléans, La., for 
api)ellant. Sheppard Bryan, of Atlanta, Ga. (Grover Middlebrooks, of At- 
lanta, Ga., on the brief) for appellees. Before WALKER and BATTS, Cir- 
cuit Judges, and SHEPPARD, District Judge. 

PER CURIAM. Findings of fact, raade by the .spécial master and approved 
by the trial court, were to the effect that the évidence adduced dld not sus- 
tain the claims asserted by the bill. Those findings fuUy justifled the decree 
dismissing the blll. In our opinion the record does not disclose anything 
that would warrant a reversai of the decree appealed from. That decree Is 
afflrmed. 
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FOWLER et al. v. CAMPBELIv et al. (Circuit Court of Appeals, Eightli 
Circuit, May 18, 1»18.) No. 5048. Appeal from the District Court of tlie 
United States for the District of Minnesota. A. L. Agatin, of Duluth, Minn., 
C. A. Severance and Robert E. Olds, botli of St. Paul, Minn., and Franlî D. 
Adams and George W. Morgan, botli of Dulutli, Minn., for appellants. Fry- 
berger, Fulton & Spear, of Dulutli, Minn., for appellees. 

PEU CUKIAM. Appeal dismissed, at costs of appellants per stipulation. 



FOWLER V. UNITED STATES. (Circuit Court of Appeals, Eiglitli Cir- 
cuit. October 28, 1918.) No. 5806. In I<:rror to the District Court of the 
United States for the District of South Daliota. George A. Jeffers, of Rapid 
City, S. D., for plaintiff in error. Robert P. Stevvart, U. S. Atty., of Dead- 
wood, S. D. 

PER CURIAM. Cause docketed, and writ of error dismissed, without 
costs to either party In this court, for want of proseeution, on motion of de- 
fendant in error and consent of plaintiff in eiTor. 



GEORGE K. .TAMES CO.. Inc., v. MeGRATH. (Circuit Court of Appeals, 
Ninth Circuit. October 7, 1918.) No. '51S2. In Error to the District Court of 
the United States for the District of Alaska, Division No. 1. Gumilson & Rob- 
ertson, of Juneau. Alaska, for plaintiff in error. Hellenthal & Hellenthal, of 
.Tuneau, Alaska, for défendant in error. 

PER CURIAM. Writ of error dismissed, pursuant to stipulation flled 
September 25, 1918. 



GEYER V. UNITED STATES. (Circuit Court of Appeals, Ninth Circuit. 
October 7, 191 S.) No. .3210. In Error to the District Court of tlie United 
States for the Southern Division of the Sourhern District of Callfornhi. 
James H. Ryekman, of Uos Angeles, Cal., for plaintiff in error. Robert 
O'Connor, U. S. Atty., and Gordon Lavvson, Asst. U. S. Atty., both of Los An- 
geles, Cal. 

PER CURIAM. Motion of défendant to dismiss writ of error for noncom- 
pliance by plaintiff in error with provisions of rule 16 of this court (208 Fed. 
ix, 124 C. C. A, ix) grauted, and writ of error dismissed. 



HOUCK et al. v. ELMER et al. (Circuit Court of Appeals, Eighth Circuit. 
May 2:i, 10 IR.) No. 4S05. Appeal from the District Court of the United 
States for the Easlern District of Missouri. J. D. Johnson, Loomis C. John- 
son, Clifford P.. Allen, R. P. Williams, C. B. Williams, S. W. Fordyce, Jr., 
John H. Holliday, Thomas W. White, and Harry A. Frank, ail of St. I-Kjuis, 
Mo., Follett W. Bull and Walter M. Johnson, both of Chicago, 111., and I^)n O. 
Hoeker, of St. Ixnils, Mo., for appellants. Henry W. Taft, E. C. Henderson, 
and Albert Rathbone, ail of New York City, and W. F. Evans, Franklin 
Ferriss, Charles Nagel, Allen C. Orrick, Thomas Bond, and Blodgett & Rec- 
tor, ail of St. Louis, Mo., for appellees. 

PER CURIAM. Appeal dismissed, without costs to either party in this 
court, on motion of appellants and stipulation of parties. 



JONES et al. v. UNITED STATES. (Circuit Court of Appeals, Ninth Cir- 
cuit. October 11, 1918.) No. .H149. In Error to the District C:Vnirt of th« 
United, States for the District of Montana. Cari M. Thompson, of Roundup, 
Mont., and Collins, Camphell & Wood, of Forsyth, Mont., for plaintift's iu 
error. Burton K. Wlieeler, U. S. Atty., and James H. Baklwiu, Asst. U. S. 
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Atty., both of Butte, Mont., and Homer G. Murphy, Asst. TJ. S. Atty., of 
Helena, Mont. 

l'ER CURIAM. Di.smis.Siil of writ of error for noncomplinnee liy plain- 
tiffs in error with. rules 23 and 24 of rules of practice of this court (2.jl 
Fed. V, vi, léd- C. C. A. v, vl) wlth leave to plalntift's in error to aslc for re- 
instatement of cause, if tJiey can show merit in tlie matter. 



THE LAKEWOOD. (Circuit Court of Appeals, Second Circuit. April 24, 
1918.) No. 212. Appeal from tlie District Court of tlie United States for tlie 
Soutliern District of New York. Libel by the New York Central Eailroad 
Company against tlie ferryboat I^akewood, her engines, etc. ; the Central 
Eailroad Company of New Jersey, claimant. Deeree for libelant, and claim- 
ant appeals. Attlrmed. Maeklin, Brown & Purdy, of New York City (P. M. 
Brown, of New York City, of counsel), for appellunt. Ilarrington, Blgham 
& Englar, of New York City (D. R. Englar, of New York City, of counsel), for 
appellee. Before WARD, ROGERS, and IIOUGH, Circuit Judges. 

PER CURIAM. Deeree aflirmed. 



McCURDY, County Treasurer, v. UNITED STATES. (Circuit Court ot 
Appeals, Eighth Circuit. May 13, 1918.) No. 5050. Appeal from the Di.strict 
Court of the United States for the Westeru District of Oklahoma. Preslon A. 
Shinn, of Pawhuska, Okl., for appellant, .John A. Faln, U. S. Atty., of 
Lawton, Okl. 

PER CURIAM. Deeree of District Court reversed, without costs to either 
party in this court, and cause remande<l, with directions to disniiss the bill of 
complaint, on confession of error and consent to reversai by appellee. 



NICHOLS V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
September 13, 1918.) No. ■'5259. Appeal from the District Court of the United 
States for the District of Colorado. Melvin C <3oss. of Boulder, Colo,, for 
appellant. Harry B. Tedrow, U. S. Atty., of Boulder, Cîolo., and John A. 

Gordon, Asst. U. S. Atty., of Denver, Colo. See, also, 253 Fed. 989, C. 

0. A. . 

PER CURIAM. Deeree aflirmed in part and reversed in part, without costs 
to either party in this court, etc., per stipulation of parties. 



NICHOLS V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
September 13, 1018.) No. 5260. Appeal from the District Court of the irnlted 
States for the District of Colorado. Melvin C. Goss, of Boulder, Colo., for ap- 
pellant. Harry B. Tedrow, U. S. Atty., of Boulder, Colo., and John A. Gor- 
don, Asst. U. S. Atty-, of Denver, Colo. See, also, 25;:î Fed. 989, C. O. A. 

PER CURIAM. Deeree atlirmed in part and reversed in part, without 
costs to either party in this court, etc., per stipulation of parties. 



NICHOLSON v. DEAVER. In re RAWBINS MERCANTILE CO. (Circuit 
Court of Appeals, Fifth Circuit. November 13, 1918.) No. g2G0. A])peal 
from the District Court of the United States for the Southern District oC 
Georgia; Emorj' Speer, Judge. In the matter of the Rawlins Mercantile 
Company, bankrupt. On pétition for revlew by B. S. Deaver, trustée, flndings 
of référée in favor of J. S. Ni('holson, intervening claimant, were reversed 
(251 Fed. 164), and said claimant appeals. Afhrmed. Charles Akerman, ot 
Maçon, Ga., for appellant. George S. Jones and Orville A. Park, both of 
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Maçon, Ga., for appellee. Before PAKDEE, WALKER, and BATTS, Cir- 
cuit Judgefs. 

FARDEE, Circuit Judge. In tlils case ttie trial judge filed a written opin- 
ion, found In the transcrlpt, fully stating the facts and issues of the case, 
with hls flndings and conclusions of law. Considering the same In the light 
of the assignments of error, we flnd noriè of tlie errors assigned 19 wéll taken, 
and the judgment should be afflrmed ; ahd It Is so ordered. 



NICKEL et al. v. WARDBLL, Collector of Internai Revenue of First Dis- 
trict of Callfomla. (Circuit Court of Appeals, Ninth Circuit. . October 16, 
1918.) Ko. 3168. Appeal from the District Court of the United States for the 
Second Division of the Korthem District of California. Edward F. Tread- 
■well, E. S. PlUsburj', and Alfred Sutro, ail of San Francisco, Cal., for appel- 
lants. Annette Abbott Aflams, U. S. Atty., Of San Francisco, Cal., for ap- 
pellee. 

PBR CURIAM. Pursuant to request of counsel for appellants, appeal dis- 
mlssed. 



OLSON & MAHONEY, Inc., et al. v. EAHCRSON et al. (Circuit Court of Ap- 
peals, Ninth Circuit. Septemher 25, 1918.) No. 3208. Appeal from the District 
Court of the United States for the First Division of the Northern District of 
California. See, also, 231 Fed. 559. William Penn Humphreys, of San Fran- 
■eisco, Cal., for appellants. Andros & Hengstler, of San Francisco, Cal., for 
appellees. 

PER CURIAM. Appeal disniissedi by clerk, pursuant to rule 20 (208 Fed. 
xl, 124 C. 0. A. xl) and agreement of counsel. 



SHUR V. UNITED STATES. (Circuit Court of Appeals, Elghth arcult. 
June 4, 1918.) No. 5029. In En-or to the District Court of the United States 
for the District of Minnesota. Victor Iv. Power, of Hibbing, Mlnn., and M. E. 
Lioulsell, of Duluth, Mlnn., for plaintifË in error. Alfred Jaques, U. S. Atty., 
«f Duluth, Mlnn. 

PER CURIAM. Wrlt of error dlsmlssed, wlthout costs to elther party in 
this court for waut of prosecxition, on motion of défendant in error. 



SIMMONS V. UNITED STATES. (Circuit Court of Appeals, Elghth Circuit. 
May 6, 1918.) No. 4948. In EiTor to the District Court of the United State« 
for the Western District of Oklahonia. W. A. Briggs, of Woodward, 0kl., ror 
plalntlff In error. John A. Fain, U. S. Atty., of Lawton, Okl. 

PER CURIAM. Writ of error dlsmlssed, vfithout costs to elther party in 
this court, for want of prosecutlon. 



SKINNER, Internai Revenue Collector, v. DE WITT. (Circuit Court of 
Appeals, Eighth Circuit. October 28, 1918.) No. 5014. In Error to the Dis- 
trict Court of the United States for the District of Colorado; James D. 
EUiott, Judge. Action by Herbert M. De Witt agalnst Mark A. Sklnner, Col- 
lector of Internai Revenue, etc., to recover taxes, etc., assessed under Act May 
■9, 1902. § 4, agalnst plalntlff as a manufacturer of adulterated butter. There 
was a judgment for plalntlff and défendant brings error. Afflrmed. Harry 
B. Tedrow, U. S. Atty., of Denver, Colo. (John A. Gordon, Asst. U. S. Atty., of 
Denver, Colo., on the brief), for plalntlff in error. James J. McFeely of 
Denver, Colo., for défendant in error. Before HOOK and CARLAND, Cir- 
cuit Judges, and AMIDON, District Judge. 

HOOK, Circuit Judge. This is an action by De Wltt to recover of the col- 
lector of internai revenue taxes, penalties, and Interest assessed agalnst hiia 
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as a manufacturer of adulterated butter and paid under protest. The issue 
of fact was whether his use of a small quantity of lime in a large vat of 
water in which partiales of butter were softeiied was "for tlie purpose or 
with the elïect" of removing rancidity from tlie butter. Act May 9, 1902, c. 
784, § 4, 32 Stat. 194. A judgment upon a former trial was reversed by this 
court. 146 C. 0. A. 437, 232 Fed. 443. At tlie second trial the jury found 
for the plaintiff, and this writ of error is directed to the judgment in hi.s 
favor. The request of the coUector, the défendant, for an instructed verdict, 
was properly denied. There was substantial évidence to support the verdict 
that followed. The trial court had no doubt of it on motion for a new trial, 
nor hâve we. We also think that the assiguments of error upon the admission 
and rejection of certain évidence are so clearly without merit that they 
need not be discussed. The judgment is affirmed. 



SMITH V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
June 20, 1918.) No. 5095. In Error to the District Court of the United States 
for the Eastern District of Olîlahoma. J. H. Mathers and J. L. Hodge, botli 
of Ardmore, Olîl., for plaintiff in error. W. P. McGinnls, U. S. Atty., of 
Muslîogee, 0kl. 

PEH CUBIAM. Writ of error dismissed, without costs to either party 
in this court for want of prosecution, etc. 



SPRING VALLEY WATER CO. v. CITY AND COUNTY OF SAN FRAN- 
CISCO et al. (Circuit Court of Appeals, Ninth Circuit. October 9, 1918.) 
No. 2808. Appeal from the District Court of the United States for the Second 
Division of the Northern District of California. For opinion below, see 252 
Fed. 979. Edward J. McCutchen, A. Crawford Greene, and McCutchen, Olney 
& Willard, ail of San Francisco, Cal., for appellant. Percy V. Long, City 
Atty., and Robert M. Searles, Asst. City Atty., both of San Francisco, Cal., for 
appellees. 

PEB CURIAM. Appeal dismissed by clerk, under rule 20 (208 Fed. xi, 
124 G. C. A. xi), and pursuant to agreement of counsel. 



SPRING VALLEY WATER CO. v. CITY AND COUNTY OF SAN 
FRANCISCO et al. (Circuit Court of Appeals, Ninth Circuit. October 9. 
1918.) No. 2910. Appeal from the District Court of the United States for th» 
Second Division of the Northern District of California. For opinion below. 
see 252 Fed. 979. Edward J. McCutchen, A. Crawford Greene, and McCutclien, 
Olney & Willard, ail of San Francisco, Cal., for appellant. Percy V. Long, 
City Atty., and Robert M. Searles, Asst. City Atty., both of San Francisco, 
Cal., for appellee. 

PER CURIAM. Appeal dismissed by clerk, under rule 20 (208 Fed. xi, 124 
O. 0. A. xi), and pursuant to agreement of counsel. 



WILLARD V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
May 9, 1918.) No. 5049. In Error to the District Court of the United States 
for the Western District of Oklahoma. E. J. Giddings, George H. Giddings, 
and T. A. Carson, ail of Oklahoma City, Okl., for plaintiff in error. John A. 
Fain, U. S. Atty., of Lawton, Okl. 

PER CURIAM. Writ of error dismissed, without costs to either party in 
this court, on motion of défendant in error, for want of prosecutioiL 
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